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Lord    COKE's 


gnllituteg  of  fte  Hms  of  CnglanD, 


Parts  II.  III.  a^d  IV. 


Part  II. 

Containing  a  Commentary  on  Magna  Charta,  and  an 
Expofition  of  many  ancient  and  other  Statutes. 

Part  III. 

Concerning    High  Treafon,  and   other   Plea«    of  the 

Crown,  and  Criminal  Caufes. 

Part  IV. 

Concerning  the  Jurifdidtion  of  Courts. 


I  N  this  Rc-pablication  of  the  latter  Parts  of  the  iKSTiTHTtt,  th* 
Statutes,  given  in  their  original  Language,  will  be  printed  with  authentic 
Engliih  Tranflations ;  and  the  Text  will  be  accompanied  with  Notes,  pointing 
out  the  Alterations  that  have  fu^ceilively  taken  place  in  the  Law  fince  the 
Author's  Time,  as  alfo  noticing  various  Paflfages^  the  Authority  of  which 
has  been  controverted  or  over*ruled  by  later  Determinations  and  Opinions 
Qf  the  Courts,  and  by  other  learned  Writers. 

This  Edition  of  the  Second,  Third,  and  Fourth  Inilitute  will  be  comprized 
in  Four  additional  Volumes;  forming,  with  Lord  COKE's  REPORTS  alx«ady 
cxiant,  an  uniform  Edition  of  the  learned.  Author's  Works, 
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TttlkTEiNfri    EDItlOW.  (xix) 

ht'txpc&td,  at  once  entertaining,  interefttng,  and  inilrodltve;  bat  fucH 
a  work  is  not  to  be  expeded  from  a  pradiiing  lawyer.  Whatever  may 
be  the  energies  of  his  mind*  his  indndry,  his  application  and  adlivity*  he 
«iil  ibon  feel,  that  to  gain  an  accurate  and  excenfive  knowledge  of  the 
law,  as  ic  is  pra^lifed  in  our  courts  of  juAicei  requires  them  all. .  Thus* 
(» the  one  band,  the  ftudent  will  find  an  advantage  in  fome  degree  of 
Hearch  into  feudal  learning ;  on  the  other,  he  will  feel  it  neceilary  to 
boQsd  bis  refearches,  and  to  leave,  before  be  has  made  any  great  progrefs 
io  them,  the  Book  of  Fiefs,  and  its  commentators*  for  Littleton's  Tenures 
Kid  iir  Edward  Coke's  Commentary  *. 

If  it  were  proper  to  enter  into  a  further  defence  of  Littleton^  it  might 
be  done  by  obferving*  that  it  mud  be  a  matter  of  great  doubts  whether 
Hottoman  ever  faw,  or  Gatzert  more  than  faw,  the  work  they  fo  feverely 
c:r.fore.  Hottomanj  if  he  had  read  it,  migk  think  it  inelegant  and  abfurd  ; 
hot  he  auU  not  think  it  malicious,  or  indicative  of  a  difpofition  to  ilander* 
Gatzert  fays  Littleton  fpe^ifies  twenty-five  kinds  of  feudal  fervices.  It  is 
probable,  that  by  fervices  he  meant  tenures  :  if  he  did^  it  is  obvious  that 
he  coofoanded  thofe  chapters  of  Littleton  which  treat  of  the  nature  of 
the  feodal  eftate,  with  tbofe  chapters  which  treat  of  the  nature  of  the  feu- 
dal tenure :  in  every  other  fenfe  the  word  Services,  applied  ih  this  manner 
to  Littleton's  work,  is  without  a  meaning*-— fiefidesj  he  mentions  Latia 
cditioDs  of  Litilctonj  when  no  edition  in  that  language  ever  appeared. 

In  fad,  were  it  not  for  the  general  ebfervations  to  which  they  natu* 
nlSly  give  rife,  neither  the  criticiTxn  of  Hottoman  nor  that  of  Gatzert  would 
hare  been  noticed. 

^lien  dodor  CowcH,  in  his  Law  Dl^lionary,  cited  the  pa/Tage  in  quef^ 
tioQ  from  Hottoroan*  it  raifed  univerfal  indignation,  and  he  expunged  it 
from  the  later  editions  of  his  book.  It  certainly  was  unjufl  to  impute  it 
as  a  crime  to  do€lor  Cowell,  that  he  inferted  this  citation  in  his  work  | 
b^t  the  mann.r  in  which  it  was  received  is  a  flriklng  proof  of  the  high 
(^madon  in  which  Littleton's  Treaiife  was  held. 


The  reputation   of  SIR  EDWARD  COKE's  COMMENTARY  is   Genera!  obfertations 
JOt  inferior  to  that  of  the  work  which  is  the  fubjeft  of  it.     It  is  objeaed   cummw^y?  ^'''"** 
10  it,  dut  it  is  defective  in  method.     But  it  fhould  be  obferved,  that  a 

•  In  the  prefent  (fifleentb)  edttion  an  attempt  is  made  to  continue  Mr.  Har^ 
.love's  enchoatc  note  on  the  Feudal  Tenures,  and  to  render  it  as  ufeful  as  the    * 
utvt  of  the  fubjc^  admits  to  the  pradlitioner  and  the  ftudent« 

b  t  want 


.    O  PREFACETOTHK 

tVant  of  method  was,  in  fomc  refpc£ls,  infcparablc  from  the  nature  cfthi 
undertaking.  During  a  long  life  of  intcnfe  and  anremitted  appUcatiOB 
to  the  (ludy  of  the  laws  of  England,  fir  Edward  Coke  had  treafured  up 
s>n  irnincnlity  of  the  moft  valuable  common-law  learning.  This  he  wiflied 
to  prefent  to  the  public,  and  chofc  that  mode  of  doing  it,  in  vvhicba 
without  being  obliged  to  dwell  on  thofe  dotlrines  of  the  law  which 
other  authors  might  explain  equally  well,  he  might  produce  that  pro- 
found and  recondite  learning  which  he  felt  himfcif  to  pofiVfs  above  all 
pthcrs.  In  adopting  this  plan,  he  appears  to  have  judged  rationally, 
and  confcqucntly  ought  not  to  be  ccnfurcd  for  a  circumiluiice  infeparablc 
from  i:« 

It  mud  be  allowed  that  the  ftylc  of  (ir  Edward  C.^ke  U  ftrongly  tinged 

-with  ths  quaintnefs  of  the  limes  in  which  he  wrote ;  bot  it  is  accuratej 

cxprcdive,  and  clear.     That  it  is  fonietimes  difficult  to  comprehend  hti 

'  meaning,  is  owing,  generally  fpcaking.to  th*  abllrufcncfs  of  his  fubjcft 

not  to  the  obfcurity  of  his  language— It  has  alio  been  obje&cd  to  hiaij 
that  the  aathoriilcs  he  cites  do  not  in  many  places  come  up  to  the  doc- 
trines they  are  brought  to  fuppcrt.  There  appears  to  be  fome  ground 
for  this  obrervcition.  Vet  it  fhould  not  bs  forgot,  that  the  uncommon 
depth  of  his  Icarniiig,  and  acutenefs  of  his  mind,  might  enable  him  tc 
difcover  connexions  and  confcquences  which  cicapc  a  common  ob< 
terver. 

It  is  fometimes  faid,  that  the  perufal  of  his  Commentary  is  now  be* 
^omc  ufclefs,  as  many  of  the  doitrincs  of  law  whicii  his  writings  explair 
are  become  obfolete ;  and  that  every  thing  ufeful  in  him  may  be  founc 
more  fy flematically  and  agreeably  arranged  in  nioJern  writers.  It  mull 
be  acknowledged,  that  when  h.>  treats  of  thofe  parts  of  the  law  whicl: 
have  been  nUered  fince  his  time,  hli  Commentary  p.utakcs,  in  a  certaii 
degree,  of  the  obfolctcncfs  of  the  fubjc(5ls  to  vvhi:h  it  is  applied  ;  bu 
even  where  this  is  the  cafe,  it  generally  happens  thnt  the  d^clrines  laii 
down  by  him  ferve  to  illaflrate  o:hcr  p.^rts  of  the  law  vvhicii  arc  /lil 
in  force.  Thus,  —  there  is  no  dcuht  bjt  the  cafes  which  now  com 
before  the  courts  of  equity,  and  the  prijiciplci  upon  which  they  arc  dc 
fcrmined,  are  extremely  difrcrcnt  in  their  nature  from  thofe  which  ar 
the  fubjcft  of  fir  Edward  Coke's  refcarche?.  Yet  tiie  great  perfonag€ 
who  have  prcfided  in  thofe  courts,  have  frcq':ent!y  recurred  to  the  doc 
irincs  laid  down  by  fir  Edward  Coke,  to  form,  explain,  and  illailratc  thd 
decrees.  Hence,  though  portions  charged  upon  real  eflates,  for  the  b< 
nefit  of  younger  ch-.Klren,  were  not  knwvn  in  Littleton's  time,  and  nC 
nuch  known  in  the  lime  of  fir  Edward  Cckc;  yet  on  the  points  whid 
wile  rcfpe^ing  the  veiling  and  payment  of  portions,  no  writings  in 
kw  are  morf  frequently  or  more  fucccfsfully  ap^illcJ  to  than  fir  Edwj 
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Die's  Gommentary  on  Littleton's  Chapter  of  Conditions.  It  may  alfo 
bcobfcrvcd,  that  notwiihftanding  the  general  tenor  of  the  prcfcnt  bufmcfs 
of  our  Courts,  cafes  mull  frequently  occur  which  depend  upon  the  moil 
abiiraie  and  intricate  parts  of  the  ancient  law.  Thui  the  cafe  of  Jacob 
V.  Wheatc  Jed  to  the  difculTion  of  efcheats  and  ufjs  as  they  ftood  befoie  • 
the  llatute  of  Henry  VIII.  and  the  cafe  of  Taylor  v.  Horde  turned  on 
ibc  Icarni n g  of  di fll  i  ii n s . 

Bat  the  moft  advantageous  and,  perhaps,  the  mofl  proper  point  of  view 
In  which  the  merit  and  ability  of  fir  Edward  Cokc*s  writings  can  be 
pUccd,  is  by  conlidcring  him  as  the  centre  of  modem  and  ancient  law, 
—The  modern  fyflcm  of  the  law  may  be  fuppofed  lo  have  taken  its  rife 
at  the  end  of  the  reign  of  king  Henry  VII.  and  to  have  allumed  fomcthin;; 
of  a  regular  form  about  the  latter  end  of  the  reign  of  king  Charles  11. 
The  principal  features  of  this  alteration  are,  the  intiodudloa  of  rcco- 
Tcries ;  conveyances  to  ufes ;  the  teflamentary  difpofition  by  wills ;  the 
abolition  of  military  tenures;  the  llatute  of  frauds  and  perjuries ;  the 
etUbliihmcnt  of  a  rcgu'ar  fyllem  of  equitible  jurifjidion  ;  the  difconcina- 
acceofreal  ai^lions;  and  the  mode  of  trying  titles  to  landed  property  by 
ejcdincn:.  There  is  no  doubt,  but,  during  the  above  period,  a  ma-  • 
icrial  alteration  was  cfFu«llcd  in  the  jurlfprudence  of  this  country;  but 
this  alteration  has  been  cfFciled,  not  fo  much  by  fupcrfeding,  as  by  giving 
aaewdirc^ion  to  the  principles  of  the  eld  law,  and  applying  them  in 
newfubjefls.  Herce  a  knowledge  of  ancient  legal  leiirniog  is  abfolutely 
wcsffary  to  a  modern  lawyer.  Now  fir  Edward  Coke's  Commentary 
upon  Littleton  is  an  immenfe  repcifiiory  of  every  iliing  that  is  mod  intc- 
refling  or  ofeful  in  the  legal  learning  of  ancient  times.  Were  it  not  for 
las  wriiin25,  we  fliould  ftili  have  to  fearch  for  it  in  the  vtjlurninous  and 
chaodc  compilation  of  c:tr;^s  contained  in  the  Year  bo'ks ;  or  in  the  dry, 
tbotigh  valuable  Abridgments  of  Statham,  Fiizhcibert,  lirooke,  and 
Rollc.  Every  perfon,  who  has  attempted,  mult  be  fcnfiblehow  very 
diiScuh  and  difgufting  it  is,  to  purfue  a  regular  inveftig.nion  of  any 
point  of  law  through  thofe  works.  The  writings  of  fir  Edward  Coke 
kve  cocf:derab!y  abridged,  if  not  entirely  taken  away,  the  neceflity  of 
this  labour. 

Bot  his  writings  are  not  only  a  rcpofitory  of  ancient  learning ;  they 
alfo  conuin  the  outlines  of  the  principal  doctrines  of  modern  law  and 
cqaity.  On  the  one  hand,  he  delineates  and  explains  the  ancient  fyilcm 
of  laiv,  as  it  flood  a(  the  acceflion  of  the  Tudor  line ;  on  the  other,  hf 
pobts  oat  the  leading  circumilances  of  the  innovations  which  then  began 
to  take  place,  lie  Ihews  the  different  reilraints  which  our  ancellois  im-, 
pofcdon  the  alienation  of  landed  property,  the  methods  by  vvh  ch  they 
9erQ  ela4ed|  and  the  various  modifications  which  {)ropert^  received  after 
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tl^e  free  alienation  of  it  was  allowed.  He  (hews,  how  the  notoiioos  aii4 
public  transfer  of  property  by  livery  of  feifin  was  fupcrfedcd,  by  the  fecret 
and  refined  mode  of  transferring  it,  introduced  io  confequence  of  the  lla- 
tute  of  ufes.  We  may  trace  in  his  works  the  beginning  of  the  difofe  of 
real  adions ;  the  tendency  in  the  nation  to  convert  the  military  into  focage 
tenures;  and  the  outlines  of  almofl  evdry  other  point  of  modern  junf- 
prudeiice.  Thus  his  writings  (land  between,  and  conned  the  ancient  and 
modern  parts  of  the  law,  and  by  (hewing  their  mutual  relation  and  de- 
pendency, difcover  the  many  ways  by  which  they  refoive  intOy  explain^ 
and  illo  Urate  one  another. 


ilcc»unt  of  th«  edUiont 
of  Lictlecon  without  the 
Commentary^ 


It  has  not  yet  been  fettled,  and  perhaps  cannot  now  be  fettled,  with  an/ 
degree  of  precifion.  when  the  firll  EplTION  of  LITTLETON'S  work 
was  printed.     Sir  Edward  Coke's  miHakes  refpeding  the  Rohan  edition* 
are  pointed  out  in  the  note  taken  from  the  12th  edition  to  that  part  of 
his  Preface.     Doctor  Middleton,  in  his  Account  of  Printing  in  England, 
conjectures  the  edition  by  f.  Lettou  and  W.  Machlinia,  to  have  beea 
printed  in  1 481,  and  that  it  is  the  firll  edition,    This  makes  the  printing 
of  the  book  to  have  been  within  fix  or  fcven  years  after  Caxton's  intro* 
duclion  of  the  art  into  England,  and  within  twenty-four  years  after  the 
firft  invenMon  of  it.     Pr.  Middleton's  conjc£tura  is  fupported  by  the  con- 
current circumdance  of  the  time  when  thofe  printers  appear  to  have  been 
in  partncrfliip  }  and  no  other  edition  bears  evidence  of  a  prior  title   to 
Itntiquity.     Another  edition  of  nearly  equal  preteniions  to  precedence  with 
the  Letiou  and  Machlinia  edition,  has  lately  appe^-ed  from  the  library  of 
the  late  William  fiayntun,  cfq.     It  has  remained  hitherto  undefcribcd,  and 
was  probably  unknown  to  all  who  have  undertaken  to  notice  the  feveral 
editions  of  this  work.     At  the  end  it  is  faid  to  be  printed  by  Machlinia 
alone,  then  living  near  Fleet-bridge :  from  which,  and  other  circum- 
fiances,  it  is  clearly  diftinguiftiable  from  the  former  edition.     The  letter 
pfed  in  printing  it  is  lefs  rude,  and  more  like  the  modern  EngU(h  black 
letter,  than  the  letter  ufed  in' the  joint  edition  of  Lettou  and  Machlinia, 
and  the  abbreviations  are  much  lefs  numerous.     Thefe  circ  urn  (lances  af- 
ford fome,  though  but  a  faint  ground  to  fuppofc  it  pofterior  in  date  to  the 
former,     ^r.  Hargrave  has  both  thefc  editions.    In  1766,  Monf.Houard^ 
ah  Avocat  in  the  Parliament  of  Normandy,  and  Confeiller  Echevin  of  the 
tuwn  of  Dieppe,  publiOicd  at  Rouen,  in  two  volumes,  the  text  of  Littleton, 
with  a  French  interpretation,  notes,  a  glofiary,  and  Pieces  Juftificatives. 
Many  editions  of  Lltileton  in  French  and  Englifli  only  have  been  pub- 
lifiied  in  fmall  o£tavo,  twelves,  fixteens,  and  twenty-fours.     They  arc  all 
cf  them  very  inaccurate.    The  French  edition  in  1585  is  the  firft  in  whic^ 
Jb?  feftions  are  numbered.     An  editwn  in  French  and  Englilh,  in  double 
columns,  with  a  table  of  the  principal  matters,  was  printed  in  duodecimo 
ip  1^71.     f  onlidering  ^e  univer.^  cftimation  in  which  Litikton'k  ^p:k 

is 
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is  lwld»  and  that  it  generally  is  the  iirft  work  pot  into  a  ftodent's  faand^ 
it  is  very  fingular,  that  ijnce  the  edidoos  by  Lettou  and  Machlinia,  and 
the  Roban  edition,  no  corre£l  edition  of  it  withoot  the  Ccmmcfttajry 
has  yet  been  publiQied.  The  reader  will  hear  with  pleafare,  that 
Mr.  Hargrave  has  it  in  contemplation  to  favour  the  public  with  fuch  an 
edition,  aad  to  print  it  in  fuch  a  manner  as  will  make  it  a  typographical 
coriofity. 

The  fir^  EDITION  of  SIR  EDWARD  COKE's  COMMENTARY  EditJon.  of  Littleton 
apon  Litdeton  was  publilhed  in  his  life-time,  in  1628  :  it  is  vtry  incor-  T^^  *'  Edw.  Coke's 
red.  The  fecond  edition  was  printed  in  1629,  and  is  fuppofed  to  havte 
been  revifed  by  the  author.  The  fubfequent  editions,  to  the  eighth  inclu- 
£vely,  fecm  to  have  been  printed  from  the  fecond,  without  much  variation. 
The  ninth  edition  includes  iir  Edward  Coke's  Reading  on  Fines,  and  his 
Treatife  on  Bail  and  Mainprize.  To  the  tenth  edition  are  added,  the 
Complete  Copyholder,  with  many  references.  In  the  eleventh  editioo  the 
bcok  intitled  the  Olde  Tenures  is  inferted.  At  the  end,  both  of  the  edi- 
tioD  of  Littleton  by  Lettou  and  Machlinia,  and  of  that  by  Machlinia  only, 
Littleton's  work  is  called  the  *'  Tcnores  Novelli,"  to  dlHinguini  it  (it  is 
prefumed)  from  the  Treatife  of  **  Olde  Tenures."  The  eleventh  editioa 
has  alfo  fcveral  notes  and  additions,  tending  principally  to  (hew  the  alte- 
ration of  the  law  fince  the  time  of  Littleton  and  his  commentator.  The 
twelfth  and  laft  edition  was  publiQied  in  1758.  Some  obfervations  npon 
it  may  be  found  in  Mr.  Hargrave's  Addrefs  to  the  Public  on  his  under* 
taking  the  prefent  edition.  An  Abridgement  of  fir  Edward  Coke's  Com- 
mentary was  publiQied  in  17 14,  by  Mr.  Serjeant  Hawkins;  fhort  bttt 
pointed  obfervations  are  occaiionally  introduced  in  it,  to  explain  the  prin- 
ciples of  the  old  law,  and  the  alterations  made  in  it  by  fubfequent 
ftatates. 


Mr.  Hargrave  began  the  PRESENT  EDITION,  by  poWiihingit  in  Prefent  edition. 
Nambers.  Soon  after  his  publication  of  the  Firfl  Number,  he  was  fi- 
vojred  with  lord  chief  juftice  Hale's  manqfcript  notes.  By  an  advertife- 
nent  prefixed  to  the  Second  Number,  he  informed  the  pablic  that  they 
were  very  numerous,  as  far  as  the  Chapter  of  Knight  Service;  that  the^ 
were  few  on  the  fubfequent  parts  of  the  work ;  that  for  the  communi- 
catitin  of  them,  he  was  indebted  to  the  liberal  fpirit  of  a  noble  lord  *,  who, 
be  obferved,  had  ever  diftingoiOied  himfelf  as  a  zealous  encourager  of  un* 
4ertakings  having  the  leaQ  tendency  to  promote  fcieifce  and  leitrning  ; 
^  in  the  original,  fome  of  the  notes  were  in  Latin,  bat  snofl  of  them 

•  .The  prefent  Earl  of  Hardwickt • 
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in  Law-French ;  and  that  it  was  thought  moft  convenient  to  give  the 
latter  in  a  literal  Engliih  tranflation.  Upon  the  publication  of  the  Se^ 
cond  Number,  Mr.  Hargrave  received  from  fir  William  Jones  an  accoant 
of  fome  few  various  readings  from  two  Englifh  manufcripts  of  Littleton's 
Tenures.  By  an  advertifcment  prefixed  to  the  Third  Nuqibcr  he  in- 
formed the  public,  that  boih  of  thefe  manufcripts  were  in  the  public 
library  at  Cambridge*  being  marked  D  d  1 1.  60.  and  M  m  52. ;  that  the 
£rft  was  written  on  vellum,  and  was  imperfe^  at  the  beginning,  and  in 
the  Chapter  of  Warranty ;  and  that  the  fecond,  which  feemed  to  be  the 
mod  valuable,  was  written  on  paper,  and  had  only  one  leaf  torn,  and  that 
its  antiquity  appeared  from  the  following  note  in  the  firll  page  : 

J/fe  Uher  emptusfuit  in  cameterio  Sit  Pauli 

London,  z'jtb  die  Julii,  auHo  regis  E,  4//.  20mo.  los.  6d, 

that  this  date  (hewed  that  the  manufcript  was  of  Littleton's  time,  July 
20.  £•  4.  being  in  1481,  which  was  the  year  before  Littleton's  death  ; 
that  in  referring  to  the  manufcripts,  that  in  vellum  would  be  diftinguiflied 
by  Veil.  MS.  and  that  in  Paper  by  Paper  MS.  With  thefe  afliftances 
Mr.  Har;:rave  completed  that  part  of  the  edition  which  is  executed  by 
him.  He  then  relinquifhed  the  work,  and  by  an  Advertiferaent,  (which 
immediately  precedes  this  Preface)  he  informed  the  public  of  it,  and  of 
the  prefent  editor's  undertaking  to  continue  the  work. 

I 

Soon  after  the  publication  of  this  Advertifement,  the  prefent  editor, 
through  the  obliging  interference  of  John  HoUiday,  efq.  of  Lincoln's- 
tnn,  with  the  executors  of  the  will  of  the  late  fir  Thomas  Parker,  was 
favoured  with  a  copy  of  the  notes  of  lord  chancellor  Nottingham  and  lord 
Hale  upon  this  work.  The  following  account  is  given. of  them  in  a  note 
in  fir  Thomas  Parker's  own  hand-writing : 

«*  The  notes  to  this  book,  in  my  hand-writing  (except  one  note  in  folio 
«*  26.  b.  and  fome  modern  cafes),  were  tranfcribed  from  a  copy  of  the 
«'  lord  chancellor  Nottingham's  manufcript  notes,  in  the  margin  of  his 
«*  lord  Coke's  Commentary  upon  Littleton,  which  copy  was  made  for  the 
**  ufe  of  his  fon  Heneagc  Finch,  efq.  folicitor-general,  afterwards  carl  of 
*  Aylesford,  and  is  now  in  the  pofleffion  of  the  honourable  Mr.  Leggc,  to 
•«  whofe  favour  I  am  indebted  for  thefe  notes. 

«  The  notes  in  a  different  hand- writing  were  tranfcribed  from  a  copy 
•«  of  lord  chief-juftice  Hale's  MSS.  notes  in  the  margin  of  Coke  upon 
«*  Litdeton,  prefented  by  lord  Hale  to  the  father  of  Philip  Gybbon,  efq, 
«  which  copy  was  made  for  the  ufe  of  the  honourable  Charles  Yorkc, 
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•  efq.  his  Majedy 's  folicltor- general.    The  book  in  which  the  notes  are  in 
f<  the  hand- writing  of  lord  Hale,  is  now  in  the  poiTeffion  of  Mr.  Gybboo; 

*  aod  the  book  from  which  thcfe  notes  were  tranfcribed  by  the  favour  of 
f  Mr.  Yorkc,  is  now  in  his  poileflion. 

fT.PARKBR,    1758." 


X 


Under  thefe  circumftances  the  THIRTEENTH  EDITION  has  been 
lompkated  in  its  prefent  form. 

When  it  became  generally  known  that  Mr.  Hargrave  had  relinqaifhcd 
Aework,  the  prefcnc  Editor  engaged  in  it;  but  he  did  not  engage  in  it 
whik  there  was  the  flighted  probability  of  its  being  undertaken  by  any 
oshf r  perfoD  :  and  even  then,  he  would  not  have  engaged  in  it,  if  by  doing 
lb  he  incurred  any  obligation  of  completing  Mr.  Hargrave'^  undertaking 
hall  its  parts.  He  thought,  an  impirfeti  execution  of  the  remaining  part 
of  the  work  would  be  more  agreeable  to  the  public  than  none ;  that  to 
prefent  them  with  the  remaining  part  of  the  text  of  Littleton  and  Jiis 
Commentator,  with  fame  references,  and  fime  notes,  would  be  an  accept^ 
able  oiFering  to  them.  No  other  perfon  appeared  with  any,  and  the  pre* 
fent  editor's  performance  does  not  prevent  the  ej^ertions  of  any  future  ad« 
Tcninrer. 

Lincoln's-Tkk, 
Nov.  4,  1787. 

PHAI^LES     BUTLER, 


DEO, 


fcml) 


DEO, 

F     A     T     R     i     JE, 


T    I    B    I, 


Proamium, 


0 


UR  author,  a  gentleman  of  an  ancient  and  \  fair-  The  ntme  tnd  d«j«i 
defcended  ^mily  de  Littleton,  took  his  name  of  a 
town  fo  called,  as  that  famous  chief-juftice  j(ir  John  de 
Markham,  and  divers  of  our  profeflion,  and  others,  have 
done. 

Thomas  de  Litdeton,  lord  of  Frankley,  had  iffuc  Eliza- 
beth his  only  child,  and  did  bear  the  arms  of  his  anceilors, 
viz.  argent  a  chevron  between  three  efcalop-fhells  fable.   His  nau 
The  bearing  hereof  is  very  ancient  and  honourable ;  for  thi 
fcnators  of  Rome  did  wear  bracelets  of  efcalop-fhells  about 
their  arms,  and  the  knights  of  the  honourable  order  of  St.   laditnted  by  htm$ 
Michael  in  France  do  wear  a  collar  of  gold  in  the  form  of  fjLicc,'^9?z!  4.' 14^. 
efcalop-fhells  at  this  day.     Hereof  much  more  might  be 
faid,  but  it  belongs  unto  others. 

With  this  Elizabeth  married  Thomas  Weflicote  efquire,   Thonot  Wcfteote, 
the  king's  fervant  in  court,  a  gendeman  anciendy  defcend- 
cd,  who  bare  argent,  a  bend  between  two  cotiflcs  fable,  a 
l)ordurc  cngrayled  gules,  bczanty. 

But 
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But  (he  being  fair,  and  of  a  noble  fpirit,  and  having  large 
poffcflions  and  inheritance  from  her  anceftors  dc  Littleton, 
and  from  her  mother,  the  daughter  and  heir  of  Richard  dc 
Quatermains,  and  other  her  anceftors  (ready  means  in  time 
to  work  her  own  defire),  rcfolvcd  to  continue  the  honour 
of  her  name  (as  did  the  daughter  and  heirof  Charleton,  with 
one  of  the  fons  of  Knighdy,  and  divers  others),  and  there- 
fore prudently,  whilft  it  was  in  her  own  power,  provided  by 
Weftcote's  aflenc  before  marriage,  that  her  iffuc  inheritable 
fhculd  be  called  by  the  name  of  de  Litdeton.  Thefe  two 
had  iffue  four  fons,  Thomas,  Nicholas,  Edmund,  and  Guy, 
and  four  daughters, 


)or  author  bore  his 
nothcFf  i'urnaiiie* 


Thomas  the  eldcft  was  our  author,  who  bare  his  father's 
chriflian  name  Thomas,  and  his  mother's  furname  de  Lit- 
tleton, and  the  arms  de  Littleton  alfo ;  and  fo  doth  his, 
pofterity  bear  both  n^me  and  ^rn)s  to  this  day. 


Camden* 
•Thejuftfhallflou- 
<  rifli  like  tl^e  paim- 
'  trrc,  and  fpiead  a* 
'  broad  like  ibe  cedar 
<inLibaQUs/*    PfJ. 
;cu.  II. 


•]  The  beft  kind  of 
uartcring  of  arms. 


ling'a  ferjr«ijt,  Rot, 
at.  33*  H«'6.  part.  !• 
I.  1 6. 


Camden,  in  his  Britannia,  faith  thus:  Thomas  Litde- 
ton, alias  Wcftcote,  the  famous  lawyer,  to  whofe  Treatifc 
of  Tenures  the  ftudents  of  the  common  law  are  no  lefs  be- 
holden, than  the  civilians  to  Juftinian's  Inftitute^. 

The  dignity  of  this  fair-defcended  family  de  Littleton 
hath  grown  up  together  and  fpread  itfclf  abroad  by  matches, 
with  many  other  ancient  and  hpnourable  families,  to  many 
worthy  and  fruitful  branches,  whofe  pofterity  flourifti  at  this 
day,  and  quartereth  many  fair  coats,  and  [*]  enjoyctI:t 
fruitful  and  opulent  inheritances  thereby. 

He  was  of  the  Inner-Temple,  and  read  learnedly  upon 
the  ftatute  of  /F".  2 .  De  donis  conditionalibus^  which  we  have. 
He  was  z^ttrNzxActiWtA  ad ftatum  et  grad"  Jervientis  ad  legem^ 
and  was  fteward  of  the  court  of  Marlhalfey  of  the  king's 
houfliold,  and  for  his  worthinefs  was  made  by  king  H.  6. 
his  ferjeant,  and  rode  juftice  of  affife  the  Northern  Circuit, 
X  Vhicl\ 
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which  places  he  held  under  king  E.  4.  until  he,  in  the  fixth 
year  of  his  reign,  conftitutcd  him  one  of  the  judges  of  the 
court  of  common  pleas,  and  then  rode  Northamptonlhire 
Circuit.  The  fame  king,  in  the  1 5th  year  of  his  reign, 
with  the  prince,  and  other  nobles  and  gentlemen  of  ancient 
blood,  honoured  him  with  tlie  knighthood  of  the  Bath. 

He  compiled  this  book  when  he  was  judge,  after  the 
fourteenth  year  of  the  reign  of  king  £.  4.  but  the  certain 
time  we  cannot  yet  attain  unto,  but  (as  we  conceive)  it  was 
not  long  before  his  death,  becaufe  it  wanted  his  laft  hand  5 
"  for  than  tenant  by  elegit,  ftature^ merchant,  and  ftaple, 
"  were  in  the  table  of  the  firft  printed  book,  and  yet  he 
**  never  wrote  of  them  *." 


Mich.  34.  H.  8.  fol.  3 
Judgi  of  the  Commc 
Pleas,  Rot.  Pat.  6.  £ 
parti  I.  m*  15* 


Knight  of  the  Bath, 
15.  £.4* 


When  be  wrote  this 

book. 

i4«E.4.tit.Gacrant; 


Litt.  Seft.  69ft.  729, 
74i>. 


Our  author,  in  compofing  this  work,  had  great  further- 
ance in  that  he  flourilhed  in  the  time  of  many  famous  and 
expert  fages  of  the  law.  [a]  Sir  Richard  Newton.  [^]  fir 
John  Prifot,  [c]  fir  Robert  Danby,  [y/]  fir  Thomas  Brian, 
[e]  fir  Pierce  Ardern,  [/]  fir  Richard  Choke,  [^]  Walter 
Moyle,  [A]  William  Pafton,  [t]  Robert  Danvers,  [k]  Wil- 
liam  Aliough,  and  other  juftices  of  the  court  of  common 
pleas;  and  of  the  kihg's-bench,  [/]  fir  John  June,  [w]  fir 
John  Hody,  [»]  fir  John  Fortefcue,  [o]  fir  John  Mark- 
ham,  [p]  fir  Thomas  Billing,  and  other  excellent  men  flou- 
rilhed in  his  time. 


The  decea(es  of  his 
contemporaries. 

■«1  H^  died  17.  H.  6, 
>1  He  died  39.  H.  I 
cj  Died  II.  E.  4. 
yi  Died  16.  H.  7. 
*]  Died  7.  E.  4. 
1/1  Overlived  our 
autnor. 
^J  Survived  him  alfi 
%]  Died  aj.  H.  6. 
ii  [  Survived  our  authi 
k  <  Died  33.  H.  6. 
/]'  Died  18.  H.  6. 
ml  Died  20.  H.  6. 
'ffTRemtJVcd  i.  E.  4 
of  Removed  8.  E.  4. 
>jDiedai.B.4. 


I 

f. 


And  of  worldly  bleffings  I  account  it  not  the  leaft,  that  in 
the  beginning  of  my  ftudy  of  the  laws  of  this  realm,»the 

•  That  Littleton  did  intend  to  write  of  thoCe  tenancies,  is  plain  from  the  29 ill 
vd  ii^xh  Sefl'ons  ;  but  it  may  be  juflly  (juelHoncd  whether  the  fa6t  alledgcd  by 
my  lord  Cokeytofuppoit  his  opinion,  be  true;  becaufe  in  the  copy  of  the  Rohan 
edition,  now  in  Lincoln*s-Inn  Library,  and  in  that  at  this  time  in  the  booklellers 
cuftody,  the  Table  mentions  nothing  concerning  thefe  tenancies ,  nor  does  it 
feem  probable  that  there  ever  was  any  other  table,  both  the  copies  appearing  on 
the  niceft  examination  to  be  complete.  Note  to  the  nth  gJ'ttioji,'^Sei  al/o  Note  on 
SiS,  Z4f .  oftbeprefent  edit. 

courts 
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courts  of  juftice,  both  of  equity  and  of  law,  were  furoiOied 
with  men  of  excellent  judgment,  gravity,  and  wiRiom.  As 
in  the  chancery,  fir  Nicholas  Bacon,  and  after  him  fir  Tho- 
mas Bromley.  In  the  exchequer-chamber,  the  lord  Burgh- 
ley,  lord  high  treafurer  of  England,  and  fir  Walter  Mild- 
may,  chancellor  of  the  exchequer.  In  the  king's  bench, 
fir  Chriftopher  Wray,  and  after  him  fir  John  Popham.  In 
the  common  pleas,  fir  James  Dyer,  and  after  him  fir  Ed- 
mund Anderfon.  In  the  court  of  exchequer,  fir  Edward 
Saunders,  after  him  fir  John  JefFery,  and  after  him  fir  Roger 
Manwood,  men  famous  (amongft  many  others)  in  their 
fcveral  places,  and*  flouriflied,  and  were  all  honoured  and 
preferred  by  that  thrice  noble  and  vertuous  queen  Elizabeth 
of  ever  bleffed  memory.  Of  thcfc  reverend  judges,  and 
others  their  aflfcciates,  I  muft  ingenuoufly  confefs,  that  in  her 
reign  I  learnt  many  things,  which  in  thefe  Infticutes  I  have 
publiflied :  and  of  this  queen  I  may  fay,  that  as  the  rofe  i3 
the  queen  of  flowers,  and  fmelleth  more  fwecdy  when  it  is 
plucked  from  the  branch,  fo  I  may  fay  and  juftify,  that  Qic 
by  juft  defert  was  the  queen  of  queens,  and  of  kings  alfb, 
for  religion,  piety,  magnanimity,  and  juftice  5  who  now  by 
remembrance  thereof,  fince  Almigh^  God  gathered  her  to 
himfelf,  is  of  greater  honour  and  renown  than  when  (he 
was  living  in  this  world.  You  cannot  queftion  what  role 
I  mean  ;  for  take  the  red  or  the  white,  fiie  was  not  only  by 
royal  difcent  and  inherent  birth-right,  but  by  rofcal  beauty 
alfo,  heir  to  both. 


Inaer-Tanpte* 
Cli/ford*8-lnii. 
LtonVIan* 


And  though  we  wifii  by  our  labours  (which  are  but  cu^ 
nabula  kgis^  the  cradles  of  the  law)  delight  and  profit  to  all 
the  ftudents  of  the  law  in  their  beginning  of  their  ftudy  (to 
whom  the  Firfl:  Part  of  the  Inftitutes  is  intended),  yet 
principally  to  my  loving  friends,  the  ftudents  of  the  honour- 
able and  worthy  fociedes  of  the  Inner-Temple  and  Clif- 
ford's-Inn,  and  of  Lion's-Inn  alfo,  where  I  was  fome  tinnc 
reader.    And  yet  of  them  more  particularly  to  fuch  as  have 

been 
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IN  THE   COUNTY  OF   SUFFOLK, 


LORD  HIGH  CHJNCELLOR    OF   QRS JT-9RIT4Iifi 
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15, 


WITH  «IS   LORDSHIP'S  PERMISSION, 


RESPECTFULLY   DEDICATED, 
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TH  E  very  high  and  advanced  price,  at  which  the  twelfth  editioii 
c(  Sir  Edward  Coke*s  firft  tnjlitute^  or  dmnuntary  upon 
littletm^  has  been  fold  for  a  long  time  paft,  is  a  proof,  that  a  new 
edition  is  now  wanted  in  order  to  fupply  the  public  demand.  This 
of  idelf  may  be  thought  a  fufficient  reafon  for  offering  a  n£w  edition ; 
but  anodier,  and  more  cogent  motive  concurs  in  inducing  to  fuch  a 
propd&l ;  for,  notwithftanding  the  advantages,  which  may  have  been 
given  to  the  ienthy  eleventh^  and  twelfth  editions,  diere  ftill  remains  an 
ample  field  for  further  improvements.  It  is  not  intended,  by  this 
obfervadon,  in  the  leaft  to  derogate  from  the  merit  of  thofe  three 
editions;  of  which  the  tenth  and  eleventh  are  particularly  thought  by 
feme  to  deierve  commendation,  as  well  on  account  of  the  care  and 
indufby  exerted  in  correcting  the  errors  of  former  impreffions,  as  on 
account  of  die  knowledge  and  judgment  (hewn  in  the  additional 
notes  and  references.  But  a  work  like  Sir  Edward  Coke's  Com* 
mentary,  fe  crouded  with  references  to  other  books  and  authorities, 
will  ever  leave  room  for  corredions;  and  being  written  on  a  fubje<Sl 
(b  dependant,  as  the  law  neceflarily  is,  on  the  opinions  of  the  time 
frefent^  and  fo  frequently  undergoing  changes  by  a£ts  of  the  legiila- 
ture,  will  continually  call  for  additions.  Thefe  -confiderations  may 
fuffice  to  evince  the  propriety  of  attempting  a  new  edition ;  but 
femething  further  is  requifite  to  recommend  that  now  offered  to  the 
public ;  and  therefore  the  editor  will  explain  the  plan,  on  which  he 
propofes  to  condudl  it. 

Littleton's  Tenures  and  Sir  Edward  Cokeys  Commentary  will  be 
printed  from  the  fecond  edirion,  that  being  generally  cfteemed  the 
moft  correft  one  of  the  Commentary;  but  it  will  be  occafionally 
compared  with  the  firjl  and  other  editions,  all  of  which  have  been 
procured  for  that  purpofe.  Aifo  die  text  of  Litdeton  will  be  col- 
lated With  the  Rohan  edirion,  which  was  that  preferred  by  Sir  Edward 
Cckc,  and  a  ftill  earlier  one  by  Letiou  and  Mechliniay  which  vras 
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printed  in  the  life-time  of  Littleton,  or  within  a  year  after  his  death, 
and  has  never  yet  been  madeufe  of  in  anyeditton  of  the  Commentary, 
t^'or  the  ufe  of  thefe  two  moft  curious  and  fcarce  editions  of  Littleton, 
the  editor  is  indebted  to  the  kindnefs  of  one,  whofe  name  he  (hould 
think  it  an  honour  to  be  at  liberty  to  mention.     The  editor  is  alio 
provided  with  the  curious    editions  of  Littleton  by   Pynfon  and 
RedmanyV9W\{^  are  the  next  in  date  to  the  Rohan  edition.    He  is  pof- 
fefTed  too  of  an  edition  in  1534  by  Raftel],  imd  of  m*^  of  the  other 
editions  of  Littleton,  ^hich  are  very  numerous ;  but  thefe  latter,  not 
being  of  fo  great  authority,  will  feldom  be  confulted.     It  is  proper  to 
iidd,  that  the  editor  propofes  to  give  the  various  readings  oi  fit^r  or 
/"lv  of  the  earlieft  editions  of  Littleton,  which  has  never  been  at- 
tempted before.     But  no  various  readings  will  be  given,  except 
where  they  appear  to  the  editor  fubjlantlally  to  aiFe(3:  the  fenfe  of  the 
author  •i  and  therefore  the  reader  will  not  find   any  in  the  y?i;tf 
feftion ;   the  difference  of  the  feveral  editions,  fo  for  as  regards  that 
feftion,  being  apparci\tly  quite  immatirial.    As  to  nftrencts^  thofe  in 
iiiefirJi^feconeLi  and  other  editions  of  Sir  Edward  Coke's  Commentary 
before  die  tenthy  having  been  made  by  Sir  Edward  Coke  hitafelf, 
will  be  %vhoUy  retained,  with  fuch  correftions   only  of  apparent 
miftakes  as  {hall  o«cur  to  the  editor.     Many  .of  the  additional  re- 
ferences in  the  tenthy  jlevcnihy  and  twelfth  editions  will  alfp  be  re- 
tained ;  it  being  intended  only  to  omit  fuch  a^  the  editor  (hall  diC- 
cover  to  be  plainly  foreign  to  the  purpofe.    The  editor  is  aware, 
that  even  fome  of  Sir  Edward  Coke's  own  references  have  b^en,  com- 
plained of  as  not  pertinent;  which,  when  the  prodigious  number  of 
them,  and  the  great  variety  of  public  and  private  affairs  which  conir 
manded  his  attention  through  life,  are  confidered,  may  be  accounted 
for,  without  any  great  rcfledion  on  his  care  and  accuracy.  •.  But  the 
editor  would  deem  it  a  prefumption  in  him  to  omit  any  p^rt  of  the  m- 
ginal  work  J  though,  in  refpecS  to  the  references,  fuch  a  liborty  is  ia 

•  This  may  feem  not  qtilte  confiftcnt  wkh/ometimes  giving  the  word  Neta9s  a 
Various  readihg}  but  the  reafon  of  it  is,  that  Littleton  is  thought  by  Sir  Edward. 
Coke  to  ufe  the  woi-d  Nota  in  a  fenfe  peculiarly  fignificint*  Sec  Co.  Lit.  »2.  a» 
—The  various  readings  of  Littleton,  taken  from  the  edition  hy  Lettou  and  Meet* 
lin'ta^  will  be  diftingtgfhed  by  Z..  and  M,  thofe  from  the  Rohan  edition  by  Rob. 
thofe  from  Pynfon"  %  edition  by  P.  and  thofe  from  Redmans  edition  by  R$d<.  and  if 
a  reading  ftiould  be  taken  from  any  other  edition,  it  will  be  particularly  men- 
tioned. In  Rednuud  edition  there  are  references  to  cafes  in  fome  of  the  more 
ancient  Year  Books^  which  it  was  once  intended  to  have  given  as  part  of  the  va- 
rious  readings  fi'om  Redmao ;  but  on  re-ccmiideration^  tfaey  do  not  appear  of 
fuiHcient  confeqiience  to  be  taken  notice  of. 
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Wry  nvmciroits  inftaates  taken  in  tint  twdfih  edition  *;  ahdbeildes, 
he  -vrmidd  by  no  mrans  lie  tinderftood  to  engage  for  an  examination  of 
mry  reference  with  the  book  cited,  which  is  a  ta(k  far  greater  than 
hb  other  avocatiolis  wilt  alloiir  him  to  engage  in  f.  Further)  it  is 
pujpbfed  b]r  the  editor,  to  give  Ibme  additional  references,  particu^ 
larij'to  the  reports  publiihed  fince  the  twtlfih  edition;  and  fomc 
ilotes ;  but  he  aroids  promifing  a  gnat  number  of  either,  left  he 
flnuid  undertake  more  than  he  may  hereafter  be  able  to  accomfJifli. 
Hbiwverj  in  order  to  make  amends  for  the  fmallhefs  of  the  number 
of  new  notes  and  references  ];,  great  care  (hall  be  taken  in  the  choice 
t>f  them ;  and  diey  fhall  be  fo  exprei&d,  as  dearly  to  fhew  whether 
they  tend  to  confinti,  to  queftion,  to  contradi6^,  or  to  tlluftrate  the 
dodrine  advanced  in  the  text;  a  diftinSion  very  requifite  for  the 
convenieiKre  ahd  information  of  the  reader^  though  in  new  editions 
of  law-books  too  frequently  negle£led.  In  the  tleventh  and  twejfth 
editions,  the  neu)  references  are  not  dillingui(hed  from  Sir  Edward 
Coke's ;  but  in  this  prefent  edition  it  is  diought  proper  to  acquaint 
the  reader,  which  belong  to  him^  and  which  to  his  refpeftire  editors  % 
and  for  that  purpofe^  the  additional  references  taken  from  the  Untb^ 
tkomthj  and  Hvflftb  editions  will  be  inclofed  between  p'arenthefesi 

•  Tfce  editbr  has  not  yet  fotitid  ftich  a  liberty  taken  ih  any  fedhion,  except  th^ 
kve^b  i  but  in  tiat  the  omiflion  of  lord  Coke's  references  is  veiy  fritqiient  in- 
deed,  and  be  doubts  whether  many  pages  can  be  fotind  without  bftances  of  it.  In 
fcveral  pages  he  finds  t'-w'entj  or  thirty  references  omitted,  and  in  iomi:  forty  orji/tj. 
The  truth  of  this  will  appear  by  examining  fol.  4.  b.  and  5.  a.  of  the  twelfth  edi« 
tion  with  the  fame  folios  in  any  preceding  one.  The  editor  would  not  be  fo  earlj^ 
in  makifig  this  oihiervationy  if  it  was  not  with  a  view  to  (hew,  how  unaccountable 
it  is,  that  notwithftanding  this  fut>preffiim  oi  a  great  part  of  the  authorities,  on 
which  lord  Coke  founds  his  opinions,  the  tivilftb  edition  (hould  fell  iox^x pwnJSf 
whilft  the  price  of  fome  of  the  more  early  editions,  though  they  contain  the  fwboU 
of  die  original  wotk,  and  therefore  are  infinitely  moie  valuablt;,  is  fcarc<:  as  mai«y 

t  It  IS  neceflary  to  mention  this,  left  the  continuation  of  thofe  miflaken  re- 
ferences by  lord  Coke,  which  are  to  be  found  in  all  the  former  editions,  ftioukl  be 
imputed  to  the  inattention  of  the  editor  of  the  pi^feilt  edition,  and  as  a  negligence 
hot  confiftcrnt  with  his  engagements  to  the  public.  The  editor  may  add,  that 
tadny  of  the  miflakes  are  of  fuch  a  kind,  that  to  correft  them,  and  to  refer  to  the 
books  or  authorities  intended,  would  exceed  his  utmoll  diligence  and  power. 

X  At  flrft  the  editor  doubted,  whether  it  would  be  in  his  power  to  give  the 
^me^ecelEiry  for  writing  numjf  notes  and  references  j  but  this  firft  number  of  the 
^fforky  he  hopes,  will  convince  his  readers,  how  anxious  he  is  to  furniDi  a  great 
number;  and  be  will  exert  himfelf  to  the  utmoft  in  order  to  continue  the  work  on 
the  fame  enlarged  plan.  Having  engaged  in  the  undertaking,  he  is  refolved  at 
all  events  to  make  great  facrificesy  rather  than  fuffer  it  to  languiih  in  his  hands. 
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and  tfaofe,  with  the  nodes  by  the  editor  ofthis  edition^  widi  the  various 
readings  of  Littleton,  will  be  referred  to  bj  figures^  and  placed  at  die 
bottom  of  the  page«  Such  a  difcrimination  is  a  juflice  due  to  diofe  firont 
whom  the  references  proceed,  particularly  to  Sir  Edward  Coke;  and^ 
at  the  fame  time,  muft  be  a  latisiadion  to  the  reader.-— The  iUventb  and 
twelfth  editions  contain  foiiie  notes  and  additions,  (hewing  the  altera** 
tions  in  the  laws  iince  the  time  of  Sir  Edward  Coke,  which  were  printed 
feparately  at  the  end  of  the  work.  This  has  been  found  inconvenient ; 
and  therefore,  in  the  prefent  edition,  they  will  be  placed  in  the  margia 
of  the  book  where  they  reQ>e£ti  vely  apply ;  except  fuch  of  them  as  the 
editor  Ihall  find  improper  to  be  retained,  or  fuch  as  (hall  confift  of  ex* 
trads  from  a^  of  parliament,  which,being  too  long  for  marginal  infer* 
tion,  will  be  omitted ;  and  it  is  hoped,  that  the  omtffion  of  lho(e  ex- 
traSs  will  not  be  di(approved  of,  as  a  Ihort  reference  to  the  (btutes 
themfdves,,  with  an  intimation  that  they  have  altered  the  law,  will  be 
fubftituted,  which  w'dl  equally  anfwer  the  purpofe  of  apprizing  the 
reader  *. — ^In  all  the  former  editions,  the  French  text  of  Littleton's 
Tenures,  and  the  whole  of  Sir  Edward  Coke's  Commentary,  were 
printed  in  the  Hack  letter ;  but  in  this  edition  only  R9man  and  Italic: 
letters  will  be.  ufed,  which,  it  is  prefumed,  will  be  both  an  agreeable, 
and  ufeful  alteration  in  the  printing ;  the  black  letter  being  generally 
deemed  lt(s  pleafing,  and  more  fatiguing  to  the  fight,  than  either  of 
the  others, --In  re(pe£l  to  the  Index  to  the  Firft  Inftitute,  it  is  at 
prefent  intended,  that  it  (hall  be  the  (ame  as  in  the  eleventh  and 
twelfih  editions ;  the  editor  thinking  that  having  already  undertaken 
fo  much,  it  would  be  imprudent  to  pledge  himfelf  ftill  furdier,  by 
entering  into  any  engagement  for  making  additions  to  the  Index. 

To  the  ninth  and  fubfequent  editions  were  added  Sir  Edward 
Coke's  Readinp  on  the  Statute  ofFineSyZnd  on  Bail  ^xvii  Mainprise  \ 
to  the  tenths  eleventhy  and  twelfth  was  added  his  Copyholder ;  and  t» . 
the  two  latter  the  Treatife  of  the  OM  Tenures  was  alfo  added.  All 
thefe  tra6b  will  be  given  in  the  prefent  edition ;  but  with  this  dif- 
ference, that  the  Reading  on  the  Statute  of  Fines  will  be  in  Englijh^ 
•nd  the  Treatife  of  Old  Tenures^  inftead  of  being  in  French  only,  will 

*  The  notes  added  in  the  Tith  and  T£th  editions,  exclufive  of  extra5l8  fix>m 
«£ls  of  paiiiaments,  are  iofeiv^  that  all  put  together  fcarce  amount  to  fo  much  a» 
the  additional  matter  given  by  the  editor  of  tlie  prefent  cditian  in  his  fii-ft  number  j 
sind  he  is  now  doubtful,  whether  he  (hall  retain  any  of  them  in  tlieir  original 
form.  However,  if  he  ihould,  they  ihaii  be  diilingukhed  in  the  manner  a^ove 
iDcntioned* 
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Jk  aooompanied  widi  die  Old  EngCfi  tranflation*  as  printed  at  tlie 
ciid<3f  tfacy&yfedidoa  of  the  Terms  rfiii  Lino.  The  origimd  French 
of  the  Qli  Tantres  is  condnued  on  account  of  the  great  aniiquitj  of 
the  book}  but  in  the  prindng,  the  Uaci  letter  will  not  be  tiled  *;• 

Befides  Sir  Edfrard  Coke's  Traffs  and  the  Oid  Temtres^  the  preTent 
^dkiott  wtU  have  am  AnaJjfis  of  Uuktoitj  fixxn  a  oaamifcripti  dated 
1658-^  which  has  never  yet  been  printed*  This  Analjfis  is  a 
naerhodical  fiimmafj  of  Litdeton,  containing  not  only  a  gemeral  view 
«f  the  vAoU  work,  but  alio  a  particular  one  of  each  chapter*  It  ac- 
cidendy  fell  into  the  bands  of  the  editor.  He  is  not  informed  who 
was  the  author;  but  it  appears  to  him  to  be  judicioufly  and  inge« 
nioafly  executedy  and  worthy  of  paUicadon ;  and  he  hopes  that  it  wiB 
not  be  deemed  an  improper  addltioni  more  efpecialiy  as  it  will  neither 
occafion  the  fuppreiSon  of  any  other  mattery  or  increale  the  price  of 
tbe  work  to  the  puichafi^rs. 

To  the  whole  will  be  prcHxed  a  new  Preface^  by  die  editor  of  the 
prefentedidon*  In  this  Pre&cei  he  propofes,  in  ihe/r/l  place,  to 
coniider  the  merit  of  LitiJetcm's  Tenttres  and  Sir  Edward  Cokeys  Cam- 
mentarj^  and  to  point  out  the  excellencies  of  each ;  in  the  tuxt  place^ 
•to  give  a  particular  account  of  tbe  fe veral  edidoos  of  both  ;  and  laftlj^ 
to  explain  how  this  will  differ  from  the  former  edidons. 

Such  is  the  editicMi  of  Sir  Edward  Coke's  Firft  Inftitute,  now  (ub^ 
mitted  as  a  candidate  for  the  public  favour  and  encouragement;  nor 
lliall  any  exertion  within  the  power  of  the  editor  be  wandng  to  'de^ 
ferve  them.  He  forefees  dxaX great  pains  and  labour  wil)  be  neceffary 
to  the  effedbg  a  due  performance  of  his  engagements,  and  that 
little  fame  can  be  expeded  from  the  moft  fuccefsful  execution  of  an 
undertaking  lb  humble  as  fcarce  to  exceed  that  of  a  mere  editor. 
But  ftill  he  looks  forward  with  pleafujre.  His  vejieradon  for  the 
names  of  Littleton  and  Coke;  his  admiration  of  their  writings;  his 
perfuafion  that  an  attentive  contemplation  of  them,  by  the  improve- 
ment it  muft  produce,  wil!  be  its  own  reward ;  and  his  zeal  to  be  in- 
firumental  in  exhibiting  them  to  the  public  eye,  pure,  genuine,  and 
imdilguiied,  and  with  as  many  advantages  as  a  faithful  and  induftrious 

•  [ffvwarJs  tbe  conchfan  of  this  work  it  *was  found  ad^lfeahU  ivhoVy  to  omit 
the  rcpmbUcaiion  of  tbefc  traSj^  bting  alreadj  printed  in  a  feparate  oBavo 
^/olkinie.} 

editor 
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t^tor  can  beftow :  tfade  were  tfie  cdnfiderftCionSy  'which  ehig0 
prompted  him  to  commence  {he  undertaking;  and  diefe,  he  trUfts^ 
will  continue  to  animate  him  till  it  is  completed  If  by  perieVerance 
and  an  unremitting  ardor,  the  editor  fliould  fucceed  in  his  endeaTOurs^ 
he  will  then  have  the  pleafmg  fatisfa£lion  of  refle£):ing,  that  his 
labours  have  been  ufeful,  inftrudive^  and  agreeable  to  himfelf,  and^ 
at  the  fame  time,  not  wholly  unprofitable  or  unacceptable  tD  the 
community  *• 

FRA.  HARGRAVB* 


*  From  fom^  late  fcircumftances  thete  is  rearoh  to  apprehend^  that  the  edttor*< 
fituation  in  refpedt  to  the  work  he  has  undertaken  is  greatly  itiirunderftioad.  The 
intire  conduS  of  the  edition  is  intruded  to  him  $  but  he  is  not  the  prapriit^r  of  it  } 
Dor  is  he  pcrfonally  interefted  in  the  lofs  or  profits^  which  may  attend  the  publica- 
tion. His  engagements  to  the  propriitort  of  the  edition  are  of  a  very  limited  kind; 
Thofe  he  has  entered  into  with  the  puhHc  are  very  exienfroei  For  t^tfonMr  en  J 
gagements,  a  benefit,  which  was  offered  without  any  application  an  his  part*  i^ 
fecured  to  him>  independently  of  the  event  of  the  publication  i  but  he  can  truly 
fay,  that  it  was  the  Uafi  of  the  confi deration s,  which  induced  him  to  undertake 
the  work,  and  that  he  would  (Hll  chearfully  renounce  it,  if  by  fo  doing  he  could 
render  the  work  more  valuable  to  the  public.  For  his  latter  engagements  he  de. 
fires  no  other  reward,  than  the  approbation  of  thofe  for  wbofe  benefit  his  labour* 
are  intended.^-The  editor  finds^  that  feveral  refpeftable  perfons  have  expiieffed 
furprize  at  publiQiing  the  work  by  Numbers,  This  mode  of  publication,  though^ 
in  itfelf,  net  liable  to  any  great  exception,  has,  by  the  abufe  of  it,  become  rather 
difreputable  in  (he  appearance  \  and  therefore  when  it  was  firft  propofed  to  tbb 
Editor  by  the  proprietors  of  the  Edition,  he  obje£ied  to  it.  But  on  confidering  the 
great  and  immediate  expences  incident  to  their  undertaking,  and  the  other  reafons 
urged  by  them,  they  were  found  too  cogent  to  be  refifted  5  and  the  editor  was  the 
more  eafily  in  *uced  to  acquiefce,  becaufe  he  found  the  proprietors  moft  ready  to 
put  thcmfelves  to  every  ex  pence  which  he  recommended,  for  the  purpofe  ef  ren^ 
ilering  the  work  more  acceptable  to  the  public^ 
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Mr.    HARGRAFE, 

ANNOUNCING  HIS    RELINQUISHMENT  OF  THIS 

WORK,  &c. 


TyyjT R.  HARGRAVE,  the  editor  of  fo  much  of  the  NeW 
JLVjL  Edition  of  Coke  upoj>  Littleton  as  has  been  pub- 
li&ed,  at  length  finds  his' relinquifhment  of  the  undertaking  inanun- 
finiflied  ftate  quite  unavoidable.     Numerous  and  fevere  are  the 
Sacrifices,  which  he  has  heretofore  made  in  order  to  accomplifh  the 
original  propofals  in  their  fulleft  extent.     To  this  moment  he  feels 
the  effefl  of  thofe  facrifices ;  nor  is  he  likely  ever  to  conquer  wholly 
the  disadvantage  already  incurred  from  them.     But  it  might  be  inv* 
proper  and  difgufting  to-enter  into  particulars  upon  this  head,  which 
in  Its  nature  is  too  perfonal  to  the  editor  to  be  interefting  to  others. 
He  will  therefore  be  content  with  generally  declaring,  that  his  fitua- 
(ion  IS  become  fuch,  as  to  render  him  unequal  to  any  longer  fuftain- 
ing  the  wdght  of  thofe  labor^  which  he  has  ever  found  incident  to 
die  work  upon  the  extended  plan  of  annotation  adopted  by  him  from 
the  commencement  of  the  fedition,  though  certainly  not  belonging  to 
it  fr6m  the  very  limited  profeffions  and  terms  originally  held  out  to 
the  Public.    It  is  from  perfonal  conGderations,  and  in  his  own  de^ 
fence,  that  he  thus  adverts  to  having  paffed  the  bounds  of  the  firft  un- 
dert2^tog  Iti  the  a£lual  execution :  becaufe,  as  he  feels  himfelf  open  to 
cenfure,  from  thofe  indifpofed  to  yield  to  indulgent  conflrufkion,  for 
having  done  less  than  he  promifed,  he  too  plainly  fees  the  neo^ffity 
of  ftriving  tofoften  fuch  cenfure  by  the  recoUeSion  of  his  having  alfo 
done  MORt..    In  truth,  had  he  not  rafhly  exceeded  the  limits  firft 
pr^fcribed,  by  wandering  into  the  wide  field  of  annotation,  it  is  moft 
prdbablcj  that  the  vWHOLB  of  the  edition  would  have  been  finiihed 
long  ago,  and  confequcntly  that  the  editor  would  not  now  have  to 
mortify  hinafelf  by  apologizing  for  executing  only  one  half  of 
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tr  *•  This  to  be  fure  is  the  moft  favourable  point  of  view  for  die 
editor;  its  tendency  being  to  (hew,  that  his  excefs  of  zeal  to  render 
the  edition  valuable  has  been  one  caufe  of  his  finally  leaving  ic 
IMPERFECT*.  If  it  (hall  be  thought  proper  by  othefs  kindly  to  re« 
ceive  the  editor's  apology  in  this  form,  it  will  qualify  his  unhappinefs 
at  the  painful  and  trying  moment  of  feparation  from  a  very  £ivourite 
work  before  its  advancement  into  knaturity.  Should  a  lefs  indulgent 
conftruAion  he  applied  to  the  editor,  it  will  deeply  wound  feelings  al« 
feady  enough  exercifed;  but  from  a  confcioufnefs  of  being  open  to 
feme  degree  of  exception  for  what  rigid  obfervers  may  ftile  an  unde- 
feafible  abandonment  of  a  work  (o  long  promifed  to  be  compleated, 
he  mud  in  that  cafe  kifs  the  rod,  and  fubmit  himfelf  to  the  feverity  of 
animadveriion  with  a  patient  humility. 

It  is  no  fmall  confolation  to  Mr.  Hargrave  to  accompany  this  re*^ 

cital  of  his  failure  in  the  edition,  with  information  of  its  having  fidlen 

into  the  hands  of  a  profefTional  gentleman  f  of  fuch  a  defcription,  as 

to  warrant  expe£ting  from  him  a  quick  and  able  execution  of  the  re* 

roainder  of  the  undertaking.     As  Mr.  Hargrave  underftands,  his 

fucceflbr  is  prompted  to  engage  in  the  work  by  an  extreme  partialhj 

for  it,  and  having  been  in  the  habit  of  ftudying  and  annotating  on  the 

Coke  upon  Littleton.     He  alfo  poiTefles  the  important  ad* 

vantage  of  having  long  pra£^ifed  in  the  conveyancing  line ;  to  which^ 

as  Mr.  Hargrave  can  fpeak  from  his  own  experience  as  a  barrifter  ia 

<that  branch  of  the  law,  a  familiarity  with  the  law  of  real  property» 

and  confequently  with  the  writings  of  Littleton  and  Coke,  is 

peculiarly  efTential.      Thefe  and  other  confiderations  claim  from 

Mr.  Hargrave  much  beyond  a  hope,  that  the  depending  edition  of 

Coke  upon  Littleton  will  gain  confiderably  by  change  of  the 

editor  ;  and  that  the  new  adventurer  in  this  arduous  undertaking  will 

ftamp  the  remainder  of  the  edition  with  much  greater  value  thaa 

could  be  reached  by  any  efforts  however  vigorous  from  the  original 

editor. 

FRA.  HARGRAVE- 
Bo/weJl' Court,  i8  Jan.  1785. 

•  The  CoK«'upon  Littleton,  cxclufive  of  the  Preface  and  Indext  confiftft 
of  393  foliosror  786  pages.  Mr.  Hargravb  has  proceeded  in  the  new  edition 
anda^ually  pubiifhed  to  the  end  of  folio  19001  page  3S0}  which  is  exa^ljr  13 
folios  ihoitof  one- half  of  the  work. 

•(  Charles  BuTLERy  of  Lincoln VInn,  Efquii^.. 
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TH  E  repuudon  of  LITTLETON'S  TREATISE  on  TENURES   Cencrti  obfe*. 
is  too  well  eftabliflied,  to  require  any  mention  of  the  praifes  which   l^^\  Ttnwm. 
the  moft  refpeAable  writers  of  our  conn  cry  have  bellowed  on  it.    No 
work  OD  our  laws  has  been  more  warmly  or  generally  applauded  by  them. 
Bnt  fome  foreign  writers  h^ve  fpokea  of  it  in  very  different  terms.     At 
the  head  of  thefe  is  Hottoman,  who^  in  his  Treatife  '*  De  Verbis  feuda<« 
«« dalibos/'  thus  cxprefles  himfclf :  '*  Stephanas  Pafquerias  excellenti  vir 
"  iagenipy  et  inter  Parifienfes  caoiidicos  dicendi  facaltate  prsllans,  libel* 
lom  mihi  AngUcanom  Licdetoniam  dedit,  quo  Fendorom  Anglicorum 
Jora  exponantor*  ita  incondite*  abfurde,  et  inconcinne  fcriptum^  ut  fa- 
^  die  appaieatj  veriffimnm  efle,  qnod  Polydoras  Virgilius,  in  Anglica 
"  ISfioria,  de  Jure  Angficano  teftatus  eft,  ftulddam  in  eo  libro,  com  ma- 
^  Sti^  et  calumniandi  fta<Uo>  cei;tare«"    This  paflage  from  Hottoman  U 
dted  without  any  di&pprbbation  In  the  6th  edition  of  Struvius's  Biblio- 
theca  Juris  Seleda;  but  in  the  8th  edition  of  that  work  (Jens  1756)  it  is 
qualified  by  the  words  *^  fingularia  fed  parum  apta  funt,  quae  Francifcus 
*'  Hoctomanus  profert.  Sec"    Gatzert,  in  his  *^  Commentatio  Juris  ex- 
*' otici  Hiftorico-Literaria  de  Jure  communi  Aoglis/'  (Gottingen  1765) 
gives  the  following  account  of  Littleton  and  his  works  ;  **  ^qualis  huic, 
'  tempore,  aft  dodrina  fami  et  meritis  longe  fuperior  fuxt,  immortalitatem 
^  nominis  apud  pofteros,  ii  quis  unquam  merito  confecutus,  Thomas  Lit« 
^  tleton  ;  a  quo  juris  ftudium  inchoant  hodie  Angli,  plane  ut  fuum  dim, 
*'  ab  edido  Praetoris  et  XII  Tabulis,  RomanL    Hie  igitur  ICtus,  abfolutis 
^  difdplinis  academicis,  jura  patria  mox  cum  plaufu  in  Interiori  Templo 
^  Londinenfi,  quae  paulo  ante  ibidem  didicerat,  aliquantnm  temporis  pro- 
^f  feflhs,  ab  Henrico  VL  ad  pfficinm  primo  judicandi  in  curia  Palatii  voca- 
«'  tos  eft.    Advocati  deinde  ac  procuratoris  regii  (king's  ferjeant)  mu* 
^*  neri  a«  1455  admotus,  jadexqne  porro  ambulatorius  fa£lus  provincialis, 
^  (jnftice  of  ai&zes)  et  tandem  inter  jodicantes  communinm  placitorum 
"  curiae  a*  1466  ab  Edoardo  IV«  relatus,  digntfs  habitus  eft,  qui  multurn 
^  ampfiori,  quam  fole];)at,  ftipendio  ordinifque  adeo  Balnei  honoribus 
ff  a^  1475  donaretar.    Vivere  defiit  a®  1533  *iF— Unicum  libram  fcripfit^ 

t  ^is  If  a  ftnnge.nufta)^e|  as  Lltt'eton  died  in  if  92. 
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^  fee!  qui  plurium  loco  e(l,  fi  fpe£las  eruditlonem  et  argumentnoo.  In  ea 
"  excuiHt  dodrinam  juris  patrii  difBcilHmam,  gravifBmam,  ufuque  qootU 
**  diano  maxime  commendabilem  ;  qualia  nempe,  et  qaotuplida  fint  feuda 
*'  Angli2e>  quxnam  eorum  jara,  obligationesy  praeftadones  atque  fervitia. 
In  ufus  quidem  Richard!  filii,  et  aliorum  quorundam  ad  expHcanda  illis 
capita  aliqaot  opufculi  db  Tenuris  ab  incerto  auSore  Edoardi  III, 
xvo  confcripci.  Gallice  primo  fuit  compofitus,  mox  Galilee  deindo 
**  fxpius  et  Anglice«  xnox  vero  Gallice  et  Latine,  typis  excufus,  ^i-^ 
**  ginti  qninque  fervifioruoi'  fendalium  genera  fiatuic,  quae  tribtts  libris,  in 
**  qiios  omne  opus  difpercitur,  perfecutos  cIL  Titulum  hone  tSt  voluit 
**  Of  Tenu r Et.  In  anno  editionis  originarix  a  Cokio  qui  a^*  1535  ponic 
**  diifentiiint*  eainque  circa  a*  1477  nbn  diu  poll  inventam  typographies 
^  artexn  prodiiiTet  valde  vero  fimiliter  ftatuunt  Biographi  Brit.  vol.  V.  qui 
**  cum  Nicolfono,  p,  233.  late  etiam  de  argumento  imprimis,  et  divti 
**  fione  libri  agunt.  Editio  daodecima  1738  luoem  vidit.  •  Coicias  m 
^  prsefatione  fui  ad  Littletonum  Cominent3j;iij  de  quo  mox  difleram,  inter 
**  plura  qua?  auftorem  concernunt  ejnfque  opus  XV.  ICtps  nominis 
*'magni  ali«s  appellaCyqoi  eodem  tempore  floruerunt.  Exhibet  praste* 
**  rea  imagtnem  Littletonianam.  Cseterftm  liber  ob  methodi  brevitatem. 
**  argumentandi  fubtitttatem,  atque  didorum  ordinem*  landem  omnint) 
^  meretur ;  fed  nee  minus  fatendum  eft,  adeo  faq>iflime  obTeuritati  bo- 
**  num  .hodiinem  iludutie,  ut  aeuigmata  legum  maluifTes  quam  prsecepc^x 
^'  tradert  videator*  Multa  jam  immutata  efle,  plura  inveterata  acque  . 
**  obfc^eta,  non  urgeo.  Interim  communis  ICtomm  Anglorum  hxc  vojt 
«*  eft  perfediffimurti  et  abToIatiffimum  hoc  opus  *efle  ex  omnibus  quae  nn^ 
**  quam  in  uUa  fcientia  hnmana  fcripca  iint  quas  unquam  proferre  pocaeHf 
<<  hominis  ingenium ;  non  intelligere  qui  culpent^  Ita  pamm  abeft,  qaii|> 
**  credant,  fall!  eum  fuiiTe  nefcium  V* 

The  Englifti  reader  will  probably  be  furprifed  at  thefe  accomits  of 
J^ittleton,  Hottoman  has  the  reputadon  of  great  learning,  and  elegant 
writing  s  ))ut  he  has  been  blamed  very  generally  for  the  contemptuous 
language  with  which  he  fpea)&9  even  of  the  writers  of  bis  own  civil 
law. 

Gravina,  while  he  mentions  his  endowments,  both  naturd  and  acquired, 
with  admiration,  cenfures  his  abufe  of  other  judicial  writers  with  great 
feverity.  Speaking  of  himi  he  fays,  **  Non  modo  in  Accurfianis  et  fiar^r 
**  toUnis  interpretibus  reprehendendis^  fed  in  ipfo  Triboniano  perpetuO 
f'  exagitando,  coliedam  tota  vita  opinionem  verecundisp  atque  xbodeftia^, 
f*  prorAis  amifu."    Grav»  lib*,  i.  §•  179* 

Cujasjilfo  was  fuppofed  to  allude  to  him  in.  a  pafiage  of  his  worki^ 
where  having  occafion  to  mention  the  writers  who  find  fault  with  the 

4  difpofition 
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ffifpofitioii  and  ariangemeot  of  the  dvil  lav,  he  fky$,  **  Qaam  illi  fiin| 
f*  imperitifliiiii !  nam  nequequid  an  fit  fciupt ;  neque  artem  digeftorun^ 
.•*  aut  pripcipta  ceita  juris  ^lla  percc^perimt  nnqoani ;  fuavcs  umen  ad  ri« 
f  deadi  xn^teriao).'^ 

But  Hottpman'9  general  difpoficxon  to  abofe,  13  not  the  only  circum^ 
dance  by  which  his  virplent  cenfare  of  Iftttleton  may  b^  accounted  io^ 
^all  of  the  do6lrine«  of  the  feudal  la^«  of  hi»  own  country,  he  might  ex^ 
peft  to  find  dodtrmes  of  a  fimilar  nature  in  .Littletpn,  without  adverting 
$hat  the  greateH  part  of  Littleton^s  work  treats  of  the  fubordinate  an4 
pra&ical  part  of  the  laws  oi  England,  which,  like  chat  qf  every  other, 
jcouatry^  is  in  a  great  degree  peculiar  to  itfelf,  and  bears  but  a  reipotif 
analogy  to  thofe  of  other  countries.  It  is  allowed,  that  the  feudal  politf 
p(  the  difierent  countries  of  Europe  is  derived  from  the  faiQe  origin  % 
that  there  is  a  niarked  fimilitude  in  their  principal  invitations ;  and  a  fin« 
golar  unifonnity  in  the  hi/lory  of  their  rife,  perfedion,  decline,  and  fall, 
jkttt  the  more  we  go  from  a  view  of  their  general  conflitutions  and  go^ 
yemments  to  a.vieiy  of  tl^eir  particf^ar  laws  and  cuftoms,  the  lefs  ihi| 
^niilitu4e  and  uniformity  are  diffoverablt* 

Thus  the  hifipry  of  every  country  where  the  feudal  laws  have  prevailed,. . 
lyhile  it  prefents  us,  on  the  one  hand,  with  an  account  of  the  many  re- 
i^raints  impofed  by  them  i|pon  alienation,  and  of  the  many  methods  whick 
|iave  been  taken  to  make  property  unalienable,  prefents  us,  on  the  other, 
with  an  account  of  the  different  arts  which  have  .been  ufed  to  elude  tbofe 
reftraints,  and  to  jrnake  property  free.  This  is. as  phferyahie  in  the  laif, 
pf  England,  as  it  is  in  the  law  pf  apy  other  country. . 

Bat  the  mode  by  which  it  has  been  effe£Ud  in  England^  is  peculiar  tm 
England.  In  other  cpofitries,  where  a  liberty  pf  alienation  has  been  in.^ 
^oduced,  it  has  relied  on  ^  |cind  of  compromife  with  the  lord,  by  paying 
him  a  certain  fine ;  and  a  kind  of  compromife  with  the  reladpns  of  the  feti* 
datory,  by  allowing  them  a  right  of  redemption,  commonly  called  th« 
*•  jus  retxadlus."  £ut  the  ileps  by  which  a  free  alienation  of  property 
has  obtained  grontui  in  England  are  very  different.  In  England  an  un- 
limited freedom  of  aliening  focage  and  military  land  was  foon  allowed  | 
the  pra&ice  of  fub*infeudation  was  foon  aholiihed ;  the  alienation  o£  iand| 
yi2A  reftrained  by  the  introdudipn  of  conditional  fees,  and  afterwards  by 
the  intrododion  of  eftates  tail;  entails  fi;om  their  fir/l  edabliihment  were  ' 
gready  difconntenanced  by  the  courts  of  juftice,  and  they  were  eluded 
hy  the  dodrines  of  difcoptinuance  and  warranty..  In  the  courfe  of  time^ 
a  fiiie  was  made  a  bar. to  the  claims  of  the  ilTue  in  tail,  and  a  common' 
fccovery  to  the  claims  both  of  the  iflue  and  of  thofe  in  remainder  and- 
fcverfiom  .M9^,pf  thefe  circiunllanQes  are  peculiar  to  the  Hiilory  of 
..  .  England, 
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.  England.  Hence  an  Engliib  reader,  wbo  opens  ^e  writings  of  the  forergft 
Jeodiflf  with  an  expcQatioo  of  finding  there  iomething  appKcaUe  to  tko 
pradtcal  parts  of  the  law  of  Ikis  own  coontrj,  tefpe£ting  the  alienation  of 
landed  -property*  will  be  greatly  difappointed*  He  will  Hod  the  took  po- 
fitive  prohibition  of  aliening  the  fee  without  the  oonient  of  the  lord :  he 
will  find  very  nice  and  fiibcle  difqaifitions  elf  what  amounts  to  an  alien- 
aition :  he  will  find  that»  in  feme  conntries,  tl|e  lord^s  content  ftiR  cooti- 
uses  a  favonr ;  that  in  others  it  b  a  right,  which  the  tenant  may  claioi  oo 
i«ndertng  a  certain  fine.  In  (bort»  he  will  fin^  the  works  of  foreign 
Icodiils  fiHe4  with  accounts  of  the  ••  jus  retradus,^  or  "  droit  de  ra- 
chat/*  the  «•  retraite  lignager,**  and  the  "  droit  des  lods  eties  ventet  ;** 
hot  he  will  hardly  find  the  words>  or  any  tlnng  equivalent  to  the  wwds. 
conditional  fee,  eflate  tail,  difcontinuance,  warranty,  fine,  or  recorery^ 
Id  the  {enle  in  whkh  we  o(e  them* 

The  lame  may  be  oUerved  on  the  doQrioe  of  conditioas.  According 
to  the  ilri6t  principles  of  the  feodal  law,  no  cooditioos  coold  be  annesced 
to  a  fief,  eiEcepC  the  implied  conditions  to  which  ercry  fief  was  khjfi€t^ 
from  the  obligation  of  iervice  on  the  part  of  the  tenant,  and  the  obit* 
gation  of  prote£Hon  on  the  part  of  the  lord.  Every  fief  to  which  any 
axprefs  or  conventionary  condition  was  annexed,  was,  from  that  ytrj  dr^ 
crnndance,  ranked  among  improper  fiefs,  fiat  fiefs  ia  England  were  al 
all  times  fufceptible  of  tway  kind  of  condition^ 

It  wonid  be  eafy  to  porfue  thefe  obiervadons  diroagh  the  Ibbfeqoent 
chapters  of  Littleton's  Treatife.  If  even  we  confider  the  fobjed  oq  a 
more  extenfive  fcale,  we  ihall  find  fern?  circnmftances  peculiar  to  the 
EngliAi  law>  which  mnft  neceflarily  occafion  a  very  eflential  and  marked 
diil^rence  between  the  conftitotion  and  foms  of  the  government  of  Eag. 
land  and  the  conftitution  and  forms  of  the  government  of  other  coon, 
tries.  Such  are  the  aniverfal  converfion  of  allodial  lands  into  fiefs;  the 
total  abolition  of  fub-infeudactoa ;  the  freedom  of  afienadoo  of  efUtes  in 
fee-fimple ;  and  the  limited  and  dependant  fitaation  of  our  nobility,  when 
contrafted  with  the  fitnation  of  the  high  nobility  of  foreign  coontries :  all 
thefe  are  peculiar  in  a  great  meafure  to  our  laws.  It  follows,  that  oojr 
writers  muft  be  filent  on  many  of  the  topics  which  fill  the  immenle  vo* 
lumes  of  foreign  feudifls ;  and  they,  from  the  fame  circuroftance^  moft 
be  equally  filent  on  many  of  the  fubjeds  which  are  difcufifed  by  oor  wri* 
ters.  That  this  is  fo,  will  appear  to  every  perfon  converiant  with  the 
ancient  writers  on  our  laws,  who  «nll  give  a  curfory  look  at  the  writers  on 
the  feudal  laws  of  other  countries.  Nothing  in  this  refpeft  can  be  more 
different  than  thofe  paru  of  the  writings  of  Bradbn,  Britton,  Fleta,  Litde* 
ton,  fir  Edward  Coke,  and  fir  William  Blackftone,  which  treat  of  landed 
property,  and  the  bopks  of  the  fiefs^  Cujas's  Commentary  upon  them^  tha 
3  varioiu 
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Variocs  treatifcs  on  feudal  matters  colIe£led  in  the  loth  and  nth  volames 
of  the  "  Traftatus  Traftatuum  •,  Da  Moalins's  Commeatarii  in  "  pri* 
"ores  tres  Titulos  Confuetudinis  Parjlicnfis f ,"  or  the  more  modem 
treaufes  of  Monfieur  Gerinain  Antolne  Guyoc  I,  and  Monfieur  Herve  §• 

Thefe  obfervations  are  ofFered  with  a  view  to  account  for  the  con* 
temptuous  manner  in  which  the  two  foreign  \vricers»  cited  above,  fpeak  of 
Littleton.  They  may  alfo  account,  in  forpe  meafure>  for  a  circumftance 
firhich  has  been  a  matter  of  Tome  furprize»  the  total  fllence  of  fir  Edward 
Ccke  on  the  general  dodlrine  of  fiefs.  It  is  obvious,  how  extremely  de« 
firous  his  lordlhip  is  upon  every  occafion  to  give  the  reafons  of  the  doc* 
trines  laid  down  by  him ;  and  what  forced,  and  fometimes  even  puerile 
reafons  he  afligns  for  them  ;  yet  though  fo  much  of  our  law  is  fuppofed  to 
depend  upon  feudal  principles,  he  never  once  mentions  the  feudal  law. 


•  The  title  of  this  work  is,  •*  Oceanus  Juris,  five  Traflatus  Traftatuum 
"  Juris  univerfi,  ducc  et  aufpice  Gregorio  13.  in  unum  congefti,  a  Fr.  ZiIIetti»** 
There  are  two  editions  of  this  work,  both  printed  at  Venice  5  the  firft  in  15489 
the  lecond  in  T5S4.  The  firft  edition  is  in  16  tomes,  generally  bound  in  zx 
volumes ;  the  fecond  is  In  18  tomes,  generally  bound  in  29  volumes.  The  ar< 
rangement  of  this  work  is  greatly  admired  j  but  it  is  not  a  work  in  great  requeft^ 
even  in  thofe  countries  which  are  governed  by  the  civil  law. 

t  This  is  ufually  thefiril  treatife  printed  in  the  general  colle^lion  of  his  works. 
An  abridgemeut  of  it  was  pub!i(hed  in  1773  by  Mr.  Henrion  dc  Pcnfcy,  under 
the  TiUe  of  **  Traite  des  Fiefs  dc  Du  Moulin,  Analyie  et  Co^fere  avec  les  autres 
•'  Fcudiftes/' 

J  The  liile  of  this  work  is,  "  Traite  des  Maticres  Feodales,  tant  pour  le  Pays 
"  Coutumler  que  pour  ccluy  du  Droit  ecrit,  avec  des  Obrcrvations.  Par  Ger- 
*'  m^n  Antoinc  Guyot.    Paris,  1738.  and  Ann.  Suiv.  .7  vol.  in  ^.to.** 

§  •*  Theoric  des  Maticres  Fcodalcs  et  Cenfuelles,  ou  Ton  developpe  la  Chaine 
•«  de  CCS  Maticres,  dans  un  Ordre  et  fous  un  Afpeft,  qui  en  facilitent  TlnteUi- 
*•  gence,  y  repandent  dc  nouvelles  Lumieres,  et  menent  a  des  Definitions  neuvca 
"  des  Contrats  de  Fiefs,  &  de  Ccns.  Par  Monficuc  Herve.  1785.  Paris.  6  vol. 
"  in  8vo."  The  firft  volume  of  this  work  contains  an  hiftorical  account  of  the 
rile,  progrefs,  and  prcfent  ftaie  of  fiefs  in  France.  In  1-756,  Monfieur  Bouquet 
publiilied  one  volume  of  a  work  entitled,  «<  Le  Droit  Public  de  la  France."  In 
his  preface  to  it  he  promifcJ  to  continue  and  complete  it  in  two  more  volumes, 
but  he  is  fince  dead,  without  having  publifhcd  any  part  of  the  continuation;  a 
circumftance  greatly  to  be  regretted  by  the  lovers  of  this  kind  of  leatning,  as  the 
firft  Tolunse  is  executed  in  a  moft  mafterly  manner.  The  EngliOi  read-r  will 
perhaps  find  it  the  moft  interefting  and  inftru£^ive  work  that  lias  yet  appeared  on 
the  (ahjcR  in  the  French  language.  If  the  reader  wifhes  to  purfue  his  refearches 
on  thefubje£l,  he  will  find  fome  affiftance  from  a  fmall  woi4c  printed  at  Fi-ankforc 
in  1779,  entitled,  "  Joanrres  Adami  Koppii  fl&oria  Juris  ^acientfz  Komanse 
•*  Ftfodalis  Privatae  ac  Publicae.  z  vol.  8vo.** 

V«L.I.  ^  '     "Ido 


PREFACE    TO    THE 

*'  I  do  marvel  many  times,  fays  fir  Henry  Spdman^  that  my  lord 
"  Coke,  adorning  our  law  with  fo  many  flowers  of  antiquity  and  foreign 
;;;;[^rTQrming,  hath  not  (as  I  fuppofe)  turned  afide  into  this  field,  i.  e.  feudal 
from  whence  fo  many  roots  of  our  law  have,  of  old,-  been 
**  taken  and  tranfplanted.  I  wi(h  fome  worthy  would  read  them  dili- 
<^  gently,  and  (hew  the  feveral  heads  from  whence  thofe  of  ours  are  taken. 
•*  They  beyond  the  fcas  are  not  only  di!igcn,t,  but  very  curious  in  this 
*(  kind  ;  but  we  are  all  for  .profit  and  '  lucrando  pane,'  taking  what  we 
**  find  at  market,  without  enquiring  whence  it  came."  But  this  comr 
plaint  is  open  to  obfervation. 

There  is  no  doubt  but  our  laws  refpedling  landed  property  are  fufcep- 
Ijblc  of  great  illudration  from  a  recurrence  to  the  general  hiilory  and 
principles  of  the  feudal  law.  This  L«  evident  from  the  writings  of  lord 
chief  baron , Gilbert,  particularly  his  treatife  of  Tenures,  in  which  he  has 
very  fucccfsfully  explained,  by  feudal  principles,  fcveral  of  the  leading 
points  of  the  do^rines  laid  down  in  the  warks  of  Littleton  and  fir  Edward 
Coke,  and  fhewn  the  real  grounds  of  fcveral  of  their  diflindlions,  which 
otherwife  appear  to  be  merely  arbitrary.  By  this  he  reduced  them  to 
a  degree  of  fyflem,  of  which  till  then  they  did  not  appear  fufceptible. 
His  treatife,  therefore,  cannot  be  too  much  recommended  to  every  perfbn 
who  wifhes  to  make  himfelf  a  complete  mafter  of  the  extenfive  and  va- 
rious learning  contained  in  the.  works  of  thofe  writers.  The  fame  may 
be  faid.of  the  writings  of  fir  William  Blackflone.  Much  ufeful  informa- 
tion may  be  derived  alfo  from  other  writers  on  thefe  fubje£ls« 

4  But  the  reader,  whofe  aim  is  to  qualify  himfelf  for  the  praftice  of  his 
jirofeiiion,  cannot  be  advifed  to  extend  his  refearches  upon  thofe  fubje£ls 
very  far.  The  points  of  feudal  learning,  which  ferve  to  explain  or  illuf- 
trate  the  jurifprudence  of  England,  are  few  in  number,  and  may  be 
fo^nd  in  the  authors  we  have  mentioned. 

*  * 

It  is  riOt  impofTiblc  but  further  enquiries  might  lead  to  other  interefling 
difcoveries.  But  the  knowledge  abfolutely  neccfTary  for  every  perfon  to 
pcffcfs  who  is  to  pradife  the  law  with  credit  to  himfelf  and  advantage 
to  his  clients,  is  of  fo  very  abftrufc  a  nature,  and  comprehends  fuch 
a  va^^iety  of  different  matters,  that  the  utmoll  time  which  the  com- 
paffi  of  a  life  allows  for  the  lludy.  Is  not  more  than  fufiicient  for  the 
acquifition  of  that  branch  of  knowledge  only;  flill  lefs  will  it  allow 
him  to  enter  upon  theimmenfe  field  of  foreign  feudality.  It  were  greatly 
to  be  wTfhed  that  fome  gentleman,  poflefTed  of  fufficient  time,  taleqts,  and 
afliduity,  would  dedrcatc  them  to  this  flydy.  Thofe  who  have  read  the 
late  doacr  (Gilbert  Stewart's  **  View  of  Society  in  Europe,  in  its 
«  Progrefs  from  Rudenefs  to  Refinement,"  will  lament  that  he  did  not 
purfiie  bds  refearches.     From  fach  a  writer,  a  work  on  this  fubjcft  might 

be 
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been  of  that  famous  univcrfity  of  Cambridge,  alma'  mes 
mater.  And  to  my  much  honoured  and  beloved  allies  and 
friends  of  the  county  of  Norfolk,  my  dear  and  native  coun- 
cy;  and  to  Suffolk^  where  I  paflcd  my  middle  age;  and 
of  Buckinghamfliire,  where  in  my  old  age  I  live.  In 
which  counties,  we,  out  of  former  coUedtions,  compiled 
diefe  Inftitutes.     But  now  return  we  again  to  our  author. 


fill 


He  married  with  Johan,  one  of  the  daughters  and  co- 
kirs  of  William  Burlcy,  of  Broomfcroft-caftle,  in  the 
county  of  Salop^  a  gentleman  of  ancient  difcent,  and  bare 
the  arms  of  his  family,  argent,  a  fefs  checkie  or  and  azure, 
upon  a  Hon  rampant  fable,  armed  gules ;  and  by  her  had 
three  fons,  fir  William,  Richard  the  lawyer,  and  Tliomas.      Htiiffoc 


]fna{«« 


In  his  life-time>  he,  as  a  loving  father  and  a  wife  man, 
provided  matches  for  thefe  three  fons,  in  virtuous  and  an- 
cient fagailies,  that  is  to  fay,  for  his  fon  fir  WiUiam,  Ellen, 
daughter  and  coheir  of  Thomas  Welfti  efquirc,  who  by  her 
tad  iffue  Johan  his  only  child,  married  to  fir  John  Afton  of 
Tixal,  knight:  and  for  the  fecond  wife  of  fir  William, 
Mary  the  daughter  of  William  Whittington  cfquire,  whofe 
portcrity'  in  Worcefterlhire  flourifh  to  this  day.  For 
Richard  Littleton  his  fecond  fon,  to  whom  he  gave  good 
poffcffions  of  inheritance,  Alice,  daughter  and  heir  of  Wil- 
liam Winfbury  of  Pilleton-Hail  in  the  county  of  Stafford 
rfquire,  whofe  pofterity  profper  in  StafFordftiire  to  this  day. 
And  for  Thomas  his  third  fon,  to  whom  he  gave  good  pof- 
fcffions of  bheritancc,  Anne,  daQghter  and  heir  of  John 
Bottrcaux  efquire,  whofe  pofterity  in  Shroplhire  continue 
profperoufly  to  this  day.  Thus  advanced  he  his  pofterity, 
and  his  pofterity,  by  imicittion  of  liis  vertues,  have  honoured 

tim. 


Tlie  re-«ftaUiikmant 
fA'  his  pofterity,  by  tlie 
matches  of  hit  three 
fona  with  virtue  aad 
food  Uo^d. 


He  save  pofleflionf  of 
inheritance  to  his 
yoong/j-  fins  N)r  their 
better  advanceoienu 


He  made  his  laft  will  and  teftament  the  aid  day  of  HisiaftwJb 
Auguft,  in  the  twenty-firft  year  of  die  reign  of  king  Ed- 
ward 
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His  executors,  his 
fupervifor* 


His  age* 
Jiis  depirtui'c. 


ward  the  fourth,  whereof  he  made  his  three  fons,  a  parfon^ 
a  vicar,  and  a  fervant  of  his,  executors :  and  conftitutcd 
fupervifor  thereof,  his  trvlt  and  faithful  friend,  John  Alcock, 
doctor  of  law,  of  the  famous  univerfity  of  Cambridge,  then 
bifliop  of  Worccfter ;  a  man  of  Angular  piety,  devotiohy 
chaftity,  temperance,  and  holinefs  of  lifej  who,  amongft 
other  of  his  pious  and  charitable  works,  founded  Jcliis 
College  in  Cambridge ;  a  fit  and  faft  friend  to  our  honour- 
able and  vertuous  judge. 

He  left  this  life  in  his  great  and  good  age,  on  the  23d 
day  of  the  month  of  Auguft,  in  the  faid  twenty-firft  year  of 
the  reign  of  king  Edward  the  fourth  :  for  it  is  obferved  for 
a  fpecial  blefling  of  Almighty  God,  that  few  or  none  of 
that  profcflion  die  intejiatus  et  mprolesy  without  will,  and 
without  child ;  which  laft  will  was  proved  the  8  th  of  No- 
vember following,  in  the  Prerogative  Court  of  Canterbury, 
for  that  he  had  bona  notabilia  in  divers  diocefles.  But  yet 
our  author  liveth  ftill  in  ore  omnhan  jurifprudentium. 


I.H.  7.  fdl  17. 
ai.  H.  y.fol.  32.  b» 


W. a.  cap.  IT. 
[•1  See  Littletofly 
Sea.  749* 


His  feoulchre. 


.  Littleton  is  named  in  i,  //.  7.  and  21.  //•  7.  Some  do 
hold,  that  it  is  no  error  either  in  the  reporter  or  printer  j 
but  that  it  was  Richard  the  Ton  of  our  author,  who  in  thofc 
days  profeflcd  the  law,  and  had  read  upon  the  ftatutc  of 
IV.  1.  quia  multiper  malitiamy  and  [*]  unto  whom  his  father 
dedicated  his  book :  and  this  Richard  died  at  PiUeton-FIall 
in  StafFordfhire,  in  9.  H.  8. 

The  body  of  our  author  is  honourably  interred  in  the 
cathedral  church  of  Worcefter,  under  a  fair  tomb  of  mar- 
ble, with  his  ftatue  or  portraiture  upon  it,  together  with  his 
own  match,  and  the  matches  of  feme  of  his  anceftors,  and 
with  a  memorial  of  his  principal  titles  5  and  out  of  the 
mouth  of  his  ftatue  proceedeth  this  prayer,  Fili  Dei  miferere 
meii  which  he  himfelf  caufed  to  be  made  and  finifhed  in  his 
life  time,  and  rcmaineth  to  this  d\y.    His  wife  Johan,  lady 

Litdeton, 
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jlitdcton,  furvivcd  him,  and  left  a  great  inheritance  of  her 
[feihcr,  and  Ellen  her  mother,  daughter  and  heir  of  John 
Orcndon  cfquirc,  and  other  her  anceftors,  to  fir  William 
I  Littleton  her  fon. 


Note* 


When  tUsjirork  wis 

firft  ifflpriatodi 


This  work  was  not  publilhed  in  print,  either  by  our  ^'^Jjl^*^^** 
tudbor  himfelf,  or  Richard  his  fon,  or  any  other,  until  after 
die  deceafes  both  of  our  author  and  of  Richard  his  fon. 
For  I  find  it  not  cited  in  any  book  or  report,  before  fu- 
Anthony  Fitzherbert  cited  him  in  his  Natura  Breviumi  r.N.B.»ii.c. 
^ho  pubUfhed  that  book  of  his  Natura  Brevium  in  26.  H.  8. 
Which  work  of  our  author,  in  refpeft  of  the  excellency 
thereof,  by  all  probability  fliould  have  been  cited  in  the  re- 
ports of  the  reigns  of  £.  5.  R.  3.  H.  7.  or  H  8.  or  by  St. 
Jerniyn  in  his  book  of  the  Do£tor  and  Student  *,  which  he 
publiflicd  in  the  three  and  twentieth  year  of  H  8.  if  in  thofe 
dajrs  our  author's  book  had  been  printed.  And  yet  you 
Ihall  obfcrve,  that  time  doth  ever  give  greater  authority  to 
^rks  and  wridngs  that  are  of  great  and  profound  learn* 
ii^,  dian  at  the  firft  they  had.  The  firft  impreflion  that  I 
find  of  our  author's  book  was  at  Roan  in  France,  by  Wil- 
liam de  Tailier  (for  that  it  was  written  in  French)  ad  in-- 
fimuiam  Ricbardi  Pin/on^  at  the  inftance  of  Richard  Pinfon, 
the  printer  of  king  H.  8.  before  the  faid  book  of  Natura 
Brevium  was  publifhed ;  an^  therefore  upon  thefe  and  other 
things  that  we  have  feen,  we  are  of  opinion,  that  it  was  firft 
printed  about  the  four  and  twentieth  year  of  the  reign  of 
king  H.  8.  fince  which  time  he  had  been  commonly  citedj 
and  (as  he  dcferves)  more  and  more  highly  cftecmed  f . 

He 

*  This  book  appears  to  have  been  firft  publifhtd  by  J.  Raftell,  x5«3-  Axnea. 

t  This  opinion  of  my  lord  Cokeys,  concerning  the  time  of  the  firft  imprtCL 
ficn  of  Littleton's  Tenures,  although  h  hath  been  followed  b>  fir  WiUiam 
DttgiUey  in  his  Orighuj  Juru&ciaJei^  and.  by  biftiop  Nicbolfon,  in  his  Hiftoricai 
Libniry>  is  certainly  erroneous ;  for  it  appears  by  two  copies  now  in  the  book* 
feller's  caftody»  that  they  wcit  printed  twice  at  London  in  the  year  I5a8«  once  b/ 

Kichari 

Vol-  I.  c 
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Hit  ptawe.  He  that  is  ddirous  to  ^  Ris  pifkure,  may  in  the  churches 

of  Frankley  and  Hales-Owtn  fee  the  grave  and  reverend 
countenance  of  our  audior,  the  outward  nnan ;  but  he  hadi 
left  this  book,  as  a  figure  of  that  higher  and  nobler  partj 

Rietetl  PihfiNS  and  ag«iA  \j  Rob^  IMmayne )  and  that  waa  the  mneteendi 
jcar  of  the  reign  of  H.  8.    To  dctemune  ocrtainly  when  the  Rohan  edition  was 
puhlilhed,  is  alm«ft  inipoOible;  an<l  before  any  conteftiiret  can  he  offered  en  that  • 
fubjef^  "twili  be  nece&y  to  confidei-  how  condufive  the  argument*  hit  lonlfhip 
»  diaws  from  our  author^s  not  being  cited  a«  authority  In  the  books  be  mentiona 

naj  be  ;  it  eiihcr  proves  what  his  lordihip  ufes  it  for,  or  elfe  that  Littleton's 
aiidu>rity  was  not  tlieo  fo  well  efinhiiihed  as  "^tis  now  ([for  which  he  givei  us  here 
m  very  good  reafon)  :  and  that  this  laft  is  true,  the  aforefaid  editions  do  foffi- 
ciendy  evince,  for  their  titles  and  concli^iions  run  dius :  **  Littleton's  Tenures, 
<*  newly  and  nioft  truly  eorredei.'*    And  in  the  end,  ExpSdtmt  Tlnwrvt  UitUtom 
€mm  olteratMtmi  ^ommUm  tt  ^Mlikmbus  tmvisp  mecum  cum  mHis  mm  mmu  tUi&o— 
t^taz  nay,  thele  very  additions  are  incorporated  into  the  book  itfelf,  nor  are  they 
dftingntfiied  by  any  mark  ftom  the  original.    The  wesdcnefs  of  this  aigoment 
wiU  fcNthet-  appear,  if  it  Ihould  be  applied  to  the  difcovcring  the  time  my  lord 
Cokeys  Cooimentary  on  Litdeton  was  €rft  publiflied,  for  this  was  not  cited  as  au* 
thority  for  ibme  time  zha  its  publication*    The  old  editions  abovementioned,' 
Pynfon's  and  Le  TaUeur's  name^  and  the  manner  Littleton  is  printed  in  at 
Hohao,  ieem  to  be  the  only  means  of  dilcovering  what  we  ieek«    From  thoie  edi- 
tions we  may  colled,  not  only  that  the  Rohan  imprelGon  is  older  than  the  year  1 518, 
hot  aUb  by  what  occurs  in' the  beginning  and  end  of  them,  that  there  had  been 
<ilher  impicifions  of  our  author.    From  Pynfon's  name  at  the  end  of  the  Rohaa 
edition,  it  may  be  concluded  that  he  would  not  have  engaged  his  friend  William 
JLe  Talieur  to  hate  printed  Liuleton  at  Rohan,  had  he  ever  before  printed  any 
books  in  French}  and  that  he  ptinted  am  Abndgmem  of  the  Stahites,  part  of 
which  is  in  French,  en  the  year  14.Q9,  appears  by  one  of  thole  books  now  in  the 
fiuneperfon's  cuftody.    Statham's  Abridgment  has  his  name  to  it,  but  there  is  no* 
dafte,  yet  it  being  priMed  with  the  fame  types,  and  in  the  fame  manner,  Littleton 
was  at  Rohan,  and  as  it  is  «  brger  book,  it  is  highly  probable  'twas  printed 
Ibme  time  after  the  publication  of  Littleton's  Tenures,  and  that  Pynfbn's  fucceft 
in  die  lefler  ondertaking  indoced  him  to  venture  on  the  greater  %  which  in  thofe 
daiys  was  the  work  of  two  or  three  years.    William  Le  Tailenr  printed  a  Chro- 
nicle of  tlie  Dutchy  of  Normandy,  as  appears  l>y  his  name  and  cypher  at  the  end 
tfiercof,  and  the  date  in  the  beginning  in  the  year  1487.    The  book  itielf  is 
printed  without  any  tide-page,  initial  letter  of  the  chapters,  number  of  the 
kanes  or  year,  and  in  a  chara^ler  much  refembling  writing,  and  with  fuch  abbre- 
viations as  are  uied  in  nunulicnpts  •  all  which  'tis  well  known  to  thofe  who  have 
ft&ci  many  old  books,  are  undoubted  proofs  of  a  book's  being  piinied  when  that 
art  watt  in  its  iii£incy.    Upon  the  whole  it  may  certainly  be  concluded,  that  the 
b6ok  was  printed  ibme  years  before  1487 ;  becaufe  the  alwvementioned  Chiionide^ 
which  hath  not  fo  much  maiks  ot  antiquity,  was  printed  in  that  year  j  and  fruni 
what  has  btoen  obferved  concerning  tljc  manner  'tis  printed  in,  it  will  be  i)K>ughc 
hy  thofi^  who  «tl^  veffed  in  andent  bcoks^  to  have  been  publiflied  ten  years  befoie 
Aaii^'tiiiie.    Ntte  to  the  xUb  EJitwiu 

that 


1*  ti  fe     ?  R  fe  F  A  C  E*  (««»> 

liiat  is,  of  t|ie  e^urellent  and  rare  endowments  of"  his  mind,   ThefigoRcfJua 

e^cially  in  the  profound  knowledge  of  (he  fundamental 

hto  of  this  realm*     He  that  diligently  reads  this  his  excel* 

4tat  work>  fhall  behold  the  child  and  figure  of  his  mind^ 

vhich  the  more  often  he  beholds  in  the  vifual  line,  and  well 

obferves  hiip,  the  more  fhall  he  juftiy  admire  jjie  judg-* 

Aient  of  our  author^  and  increafe  his  own.     This  only  ia 

defired^  that  he  had  written  of  other  parts  of  kw^  an4 

tfpccially  of  the  rules  of  good  pleadings  (the  heart-firing 

of  the  common  law)  wherein  he  excelled  j  for  of  hin^ 

DQi^  the  faying  of  our  Englifh  poet  be  verified  : 

Thereto  he  could  indite  and  maken  a  thing ;  '    Chaucer. 

There  was  no  wight  could  pinch  at  his  writing : 

to  far  fix>m  exception^  as  none  could  pinch  at  it.    This  fkil|   Coo4  ^k»A%, 

of  good  pleadings  he  highly  in  this  work  commended  to  hi^ 

fon^  and  under  his  name  to  all  other  ftudents  fons  of  his 

hw.     He  was  learned  alfo  in  that  art>  which  is  fo  necef- 

fery  to  a  compleat  lawyer ;  I  mean  of  logick,  as  you  fliall  W»ch. 

perceive  by  reading  of  thefe  Inflitutcs,  wherein  are  obfervcd 

Jus  fyilogifms,  indu£lions>  and  other  arguments ;  and  his 

definitions,  defcriptions,  divilions,  etymologies,  derivadons, 

fignifications,  and  the  like.    Certain  it  is,  t)iu  when  a  great 

kamed  aian  (who  is  long  in  making)  dieth^  muc^  learn-  Seneea. 

ii^  dieth  with  him. 

That  which  we  have  formerly  written,  that  this  book  is  The  cornqpe^daiioa 
the  ornament  of  the  common  law,  and  the  mofl  perfe£|: 
And  abfblute  work  that  ever  was  written  in  any  humane 
Science ;  and  in  anodier  place,  that  which  I  afBrmed  an^ 
took  upon  me  to  maintain  againll  all  oppofites  whacfoever^ 
j^t  it  is  a  work  of  as  abfolute  perfedbion  in  its  kind^  an4 
us  free  from  error,  as  any  book  that  I  have  known  to  hf 
written  of  any  humaoe  learning,  fhall  to  the  diligent  and 
ohierv'ing  reader  of  thefe  Inftitutes  be  made  manifefl>  and 
wc  by  them  ('.yhich  is  but  a  Commentary  upon  him)  be 
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deemed  to  have  fully  fadsfied  that>  which  we  in  former 
dmes  have  fb  confidendy  affirmed  and  alTumed.  Hi3 
greateft  commendation^  becaufe  it  is  of  greateft  profit  to  us^ 
16,  that  by  this  excellent  work>  which  he  had  ftudioufly 
learned  of  others,  he  feithflilly  taught  all  the  profeflbrs  of* 
the  law  in  fucceeding  ages.  The  viftory  is  not  great  to 
overthrow  his  oppofites,  for  there  never  was  any  learned* 
man  in  the  law^  diat  underftood  our  author,  but  concurred 
with  me  in  his  commendation  i  Habet  enim  jufiam  venera^ 
iionem  qutcquid  excellit  j  for  whatfoevcr  excelleth  hath  juft 
honour  due  to  it.  Such  as  in  words  have  endeavoured  to 
offer  him  difgrace,  never  underftood  him,  and  therefore  we 
leave  them  iA  their  ignorance,  and  wifh  that  by  thefo  oiir 
labours  they  may  know  the  truth  and  be  converted.  But 
herein  we  will  proceed  no  further,  for  StuUum  eft  ahfurdas 
opiniones  aecuratius  refellere.  It  is  meer  folly  to  confute  ab- 
furd  opinions  with  too  much  curiofity. 

And  albeit  our  author  in  his  Three  Books  cites  not 
many  authorities,  yet  he  holdcth  no  opinion  in  any  of 
them,  but  is  proved  and  approved  by  theic  two  faithful 
witnefles  in  matter  of  law,  authority  and  reafon.  Certain 
it  is,  when  he  raifedi  any  qucftion,  and  fhewcth  the  reaibn 
fen  both  fides,  the  latter  opinion  is  his  own,  and  is  con- 
fonant  to  law.  We  have  known  many  of  his  cafes  drawn 
in  queflion,  but  never  could  find  any  judgment  given  agabfl 
any  of  them,  which  we  cannot  affirm  of  any  other  book  oi 
edition  of  our  law.  In  the  reign  of  our  late  fovereign  lor^ 
king  James  of  famous  and  ever  blefTed  memory,  it  cam< 
in  queilion  upon  a  demurrer  in  law.  Whether  the  releai< 
to  one  trefpafler  ftiould  be  available  or  no  to  his  connpa* 
nion  ?  Sir  Henry  Hobart,  that  honourable  judge  and  grcai 
iage  of  the  law,  and  thofc  reverend  and  learned  judges 
Warburton,  Winch,  and  Nichols,  his  companions,  gav4 
judgment  according  to  the  opinion  of  our  author^  and  opcnij 
iaid>  that  they  owed  fo  great  reverence  to  Litdeton,  a^ 

Ithcj 


THE     PREFACE.  ("nrii) 

ikej  woiild  not  have  his  cafe  difputcd  br  queftioned :  and 
the  like  you  may  find  in  this  Part  of  the  Inftitutes.     Thus 
much  (though  not  fo  nnuch  as  his  due)  have  wc  fpolcen  of 
htm ;  both  to  iet  out  his  life,  becauie  he  is  our  author,  and 
for  the  imitation  of  him  by  others  of  our  pro&flion. 

We  have  in  thclc  Inftitutes  endeavoured  to  open  the  J^SJlJ^JJ^T* 
true  fenfe  of  every  of  his  particular  cafes,  and  the  extent  of 
every  of  the  fame,  either  in  expreis  words,  or  by  implica- 
tion ;  and  where  any  of  them  are  altered  by  any  latter  aft 
of  parliament,  to  obfervc  the  fame,  and  wherein  the  alter- 
ation confifteth.  Certain  it  is,  that  there  is  never  a  period, 
nor  (for  the  moft  part)  a  word,  nor  an  (^c.  but  afifordetii 
excellent  matter  of  learning.  But  the  module  of  a  preface 
cannot  exprefs  the  obfervations  that  are  made  in  this  work, 
of  the  deep  judgement  and  notable  invention  of  our  author. 
We  have  by  comparifon  of  the  late  and  modern  impref- 
fions  with  the  original  print,  vindicated  our  author  from 
two  injuries ;  Firft,  from  divers  cprruptions  in  the  late  and 
modern  prints,  and  reftored  our  author  to  his  own :  Se- 
condly, from  all  additions  and  encroachments  upon  him, 
that  nothing  might  appear  in  his  work  but  his  own  *. 

Our  hope  is,  that  the  young  Ihidcnt,  who  heretofore  Ti^>»eiitofth«fe 
meeting  at  the  firft,  and  wreftliag  with  as  difficult  terms 
and  matter,  as  in  many  years  after,  was  at  the  firft  difcou- 
raged  as  many  have  been,  may,  by  reading  thefe  Inftitutes, 
have  the  difficulty  and  darknefs  both  of  the  matter,  and  of 
the  terms  and  words  of  art  in  the  tjeginning  of  his  ftudy, 
^cilitated  and  explained  unto  him,  to  the  end  he  may  pro- 
ceed in  his  ftudy  chearfully  and  with  delight ;  and  there- 
fore I  have  termed  them  Inftitutes,  becaufc  my  defire  is,   Wh«tfoit  caUed  im 

ftttntset 

they  fiiould  inftitute  and  inftruft  the  ftudious,  and  gui(}e 

*  In  this  Edition  feveral  nnaterial  pafTages  of  the  author  are  reft^r^d,  by  col- 
lating the  text  as  publidied  by  Lord  Coke  with  the  mort  antient  printed  copies  by 
i-ctKHi  aad  M»chliiiia>  Pynfany  Kcdmaoy  &c.  as  aITq  with  fcTia-al  antient  MSS. 

c  3  him 
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him  in  a  read^  vmy  to  the  knowledge  of  the  national  lawi 
of  England. 

wbercfore  puuiih^i       This  Part  wc  Kavc  (and  not  without  precedent)  pub* 
'  liflied  in  Englifh,  for  that  they  are  an  introduftion  to  the 

knowledge  of  the  national  law  of  the  rcaltti  j  a  work  nccet 
fary,  and  yet  heretofore  not  undertaken  by  any,  albeit  in 
tW  other  profeflions  there  are  the  like.  Wc  have  left  our 
author  to  fpeak  his  own  language,  and  have  tranflated  'him 
into  Englifh,  to  the  end  that  any  of  the  nobility  or  gentry 
of  this  realm,  or  of  any  other  eftate  or  profeflion  whatfb*' 
ever,  that  will  be  pleafed  to  read  him  and  thefe  Inftttutes, 
may  uiiderftand  the  language  wherein  they  arc  written. 

I  cannot  conjefture  that  the  general  communicating  at 
thefe  laws  in  the  Englilh  tongue  can  work  any  inconveni- 

JtiiM!4*  cnce,  but  introduce  great  profit,  feeing  that  Ignorantia  juris 

non  excufat^  Ignorance  of  the  law  excufeth  not.  And 
herein  1  am  juftified  by  the  wifdom  of  a  parliament ;  rfie 

36.E.3.WP.5.      ^Q^g  whereof  be,  <^  That  die  laws  and  cuftoms  of  diis 

^*  realm  the  rather  (hould  be  rcafonably  perceived  and 
^'  known,  and  better  underftood  by  the  tongue  ufed  in  this 
**  realm,  and  by  fo  much  every  man  might  the  better  go-r 
**  vern  hinlfelf  without  offending  of  the  law,  and  the  better 
^'  keep,  fave  and  defend  his  heritage  and  poflcflions.  And 
*'  in  divers  regions  and  countries,  where  the  king,  the  no-t 
*^  ble-?,  and  other  of  the  faid  realm  have  been,  good  go- 
"  vernance  and  fijll  right  is  done  to  every  man,  becauft 
^*  that  the  laws  and  cuftoms  be  learned  and  ufed  in  the 
'*  tongue  of  the  country  :'*  as  more  at  large  by  the  faid  ad^ 

^'t''^'%  and  the  purview  thereof  may  appear :  Et  nminem  epcrtdk 

€jje jaficntiorem  Itgtbusy  No  man  ought  to  be  wifcr  th^n  thi 
law. 

And  true  it  is,  that  our  books  of  reports  and  ftatutes 
ancient  times  wei«  written  in  fvch  French  as  in  thoj 
7  .  tfinx 
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tones  was  commonly  ipokco  and  written  by  the  French 
themselves.  But  this  kbd  of  French  chat  our  author  hath 
uledy  is  moft  commonly  written  and  read^  and  very  rarely 
fpoken,  and  therefore  caniioc  be  either  puir>  or  well  pro* 
flounced*  Yet  the  char^  thereof  (having  been  ib  Jong 
cufbmed)  ihouki  be  without  any  profit,  but  not  widiout 
gitat  danger  and  difficulty :  for  (b  many  ancient  terms 
and  Words  drawn  from  that  le^I  Fiench  are  grown  to 
be  votaitda  artis^  Tocables  of  art,  G>  apt  and  %nificaiic 
to  expreis  the  true  fcn&  of  the  laws,  and  are  {o  woven 
I  in  the  laws  themielTeSy  as  it  is  in  a  manner  impoflihk  to 
change  them>  neither  ought  legal  terms  to  be  chaqged. 

In  fchool  divinity,  and  amongft  the  gloflbgraphers  and 
ioteipretcrs  of  the  civil  and  canon  laws,  in  k^ck,  and  in  3^-  e*  3-  ^*  %'• 
other  liberal  iciences,  you  (hall  meet  with  a  whole  army  of 
words,  which  cannot  defend  themielves  in,  MIq  grmnmaii^ 
tali,  in  the  grammatical  war,  and  yet  are  more  fignificant, 
compendious,  and  effedbual  to  exprefs  the  true  kiA  of  the 
matter,  than  if  they  were  expreffcd  in  pure  Latin. 

This  work  we  have  called  *'  The  Firft  Part  of  the  In-  wherefom  eiiicd  the 
"  ftitutes/'  for  two  cauies :  Firft,  foi;  that  our  author  is  the 
firft  book  that  our  .ftudent  takcth  in  hand:  Secondly,  for 
that  there  are  fome  other  Parts  of  Inftitutcs  not  yet  pub- 
lilhcd,  (viz.)  The  Second  Part,  being  a  Commentary  upon 
the  ftatute  of  Magna  Cbarta,  Weftm,  i.  and  other  old  fta- 
tutes.  The  Third  Part  trcateth  of  criminal  caufes  and 
picas  of  the  crown :  which  Three  Parts  we  have,  by  the 
goodncfs  of  Almighty  God,  already  finilhed.  The  Fourth 
Part  we  have  purpofed  to  be  of  the  jurifdiftion  of  courts ; 
but  hereof  we  have  only  coUedted  fome  materials  towards 
Ac  raifing  of  fo  great  and  honourable  a  building.  We 
have,  by  the  goodnefs  and  afliftance  of  Almighty  God» 
brought  this  twelfth  work  to  an  end :  in  the  £leven  Books 
of  our  Reports  we  have  related  the  opinions  and  judgments 
of  others  i  but  herein  we  have  fct  down  our  own. 

c  4  Before 
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Brft^n* 


Before  I  entered  into  any  ©f  thcfe  Parts  of  our  Inftitutes, 

I  acknowledging  mine  own  weakneis  and  want  of  judge-' 

ment  to  undertake  fo  great  works,  dircfted  my  humble 

fuit  and  prayer  to  the  Author  of  all  goodnefs  and  wifiiom, 

out  of  the  Book  of  Wifdom ;  Pdier  et  Deus  miferkorJi^^  da 

tnibi  Jedium  tuartim  affiftricem  Sapientiam !    Mitfe  earn,  di 

talis  Janets  tuts  et  a  fede  magnitudms  tu£j  ut  mccmn  fit  it 

mecum  labciret^  ut  /dam  quid  acceptum  Jit  apud  te !    '^  Oh 

**  Father  and  God  of  mercy,  give  me  Wildom,  the  affift* 

*'  ant  of  thy  feats  1  Oh  fend  her  out  of  the  holy  heavens, 

*'  and  from  the  feat  of  thy  greatnefs,  that  fhe  may  be  pre* 

^'  ient  with  me,  and  labour  with  me,  that  I  may  know 

"  what  is  pleafing  unto  thee.*'    jimcn. 

Our  author  hath  divided  his  whole  work  into  Three 
Books.  In  his  Firft  he  hath  divided  eftates  in  lands  and 
tenements,  in  this  manner  :  for  res  per  divifionem  meUus 
aperiuntur. 


A  FIGURE  of  the  DIVISION  of  POSSESSIONS. 
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of  ihe  tenant.  \  \     law.  • 
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another. 
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Our  author  dealt  only  with  the  eftates  and  terms  above* 
laid :  ibmewhat  wc  Ihall  ipeak  of  eftates  by  force  of  cer- 
tain ftatiites^  as  of  ftatute-merchant,  ftatute-ftaple,  and 
^egit^  (whereof  our  audior  intended  to  have  writtjen)  [*]  ]^]^^^^'^^ 
and  likewife  to  executors  to  whom  lands  are  dcvifed  for 
)»yment  of  debts^  and  the  like. 

I  Ihall  defire,  that  the  learned  reader  will  not  conceive   ^v^^.^^      ^ 

Jncmilt  ip  pant  wnt  ftr* 

any  opinion  againft  any  part  of  this  painful  and  large  vo-  -^'^'.JJJJ^"**^*"*^ 
lumcj  until  he  ihall  have  advifedly  i^ad  over  the  whole^  and 
diligendy  fcarched  out,  and  well  confidered  of  the  ieveral 
authorides,  proofs  and  reafons  which  we  have  cited  and  fet 
down  for  warrant  and  confirmadon  of  our  opinions  through- 
out this  whole  work. 

Mine  advice  to  the  ftudent  is,  that  before  he  read  any 
part  of  our  Commentaries  upon  any  Seftion^  that  firft  he 
read  again  and  again  our  author  himfclf  in  that  Sedion,  and 
do  his  bell  endeavours,  firft  of  himfclf,  and  then  by  con- 
ference with  others,  (which  is  the  life  of  fhidy)  to  under- 
Hand  it,  and  then  to  read  our  Commentary  thereupon,  and 
no  more  at  any  one  time  than  he. is  abl«  wiih  a  delight 
to  bear  away^  and  after  to  meditate  thereon,  which  is  the 
l}ife  of  reading.  But  of  this  argument  we  have,  for  the  bet- 
ter diredion  of  our  ftudent  in  his  ftudy,  fpoken  in  ow 
Epiftk  to  our  Firft  Book  of  Reports. 

And  albeit  the  reader  ihall  not  a9  any  one  day  (do  what 

be  can)  reach  to  the  meaning  of  our  author,  or  of  our 

CommcotarieSj  yet  let  him  no  way  difcourage  himfelf,  but 

proceed  i 
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proceed ;  for  on  ibme  other  daj^  in  fbme  other  place>  thst 
doubt  will  t>e  cleared.  Our  labours  herein  are  drawn  out 
to  this  great  voIume>  for  chat  our  authpr  is  twice  repeatedji 
CMice  in  French^  and  ag^  in  EngUfh* 


•  *  • 
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3  (.  Bothy  Tenancy  in  Commoo  *  j« 

"Law  itfelf. 

"ftrengtheniT 


other  pqflCeffiooB,/^i7. 


Certaine 
quaUfica- 
cions  of    y 
^e((aces  by 


\ 


''Ratifying 
of  eCbites^ 
bytheaA 


of    - 


other 
acci- 
dents < 
tend, 
log  to 


■"Intitu- 
led by  < 

rurht-     1 


the  eftate  J  Ketnitter  ft* 

already  < 

eftablifli.  j  Warranty  g^ 

ed,  as  1 


Parties^ 


^Chatcelly  f  p^___«  J  Certain,  Tenant  for  years 
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right,    {  by  adding    C 

a  furer  and  1  Aeleafe     t^ 
better  ti-   c 
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Either,  according  to  the  performances  or  oon-peHbriD'- 
ances  thereof,  as  Conditions         .        .        *        »    ^ 


I.  y* 
3»  9#  10* 


Tenores,/-//.  the 
fervices  which 
are  as  it  were  the 
bond  betwixt  the 
lord  and  tenant,^ 
whereby  landis 
are  held  to     » 


rTh.Kio,onl7.»  \%^^^^ 
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Other  lords 

aifo  of  thefe^ 
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which  dre    | 

Tempo- 
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*"hy  their 


rnot  continned  10  the  line      u 
continued  in  the  line  of  the 


r  Homage  <  c*^^»"*»<> «"  tne  une  of  tne 
Bodies  3  /     Jwd  and  tenant,  called 

Fealty 


t     Homage  AaiiceilreU    .  y, 

-    a* 


Goods 


{generally  throughout  j  Socage  • 
the  realm,  lRe„„    ^ 


particularly  in  private  places,  Burgage  to* 

fFees  J '^'^^"*^      •       "  y 

9oth  thefe  tenants  \          I  Kn.ghcj  Service  .  4^ 

.    bring        •>         1  «     
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Fee  Simple*     Lib.  !•  Cap.  i. 

r  Jl*^^^*- 1  The  name,  i     6.  i . 
"Il      .        <  /  The  ufual  appellation  thereof  by  this  won!  fee  without  adilitioDy  193 

eft  ate  m  re- 1  *-  *  *  ' 

Ypca  of       t  The  quality  of  the  dlatc.     It  is  the  greateft  a  man  can  have,  1 1 . 

_  .    ^  ^   ,    .  .      .        ,  CThe  means  how  by  one's  own  ad,  11 
The  flrft  obtammg  thereof.  J  j^  ^^^^^  of  force,/ci7.  bis  hcit«,  i 

I  fThe  next    heir    collaterall    c 
This  general  rules 
thereof. 

2 


Fix 

SIMPLS;^ 

in  which  » 
note 


fAbfo. 
lutei  ob- 
tained 

by 


r  Pur- 
chafe; 

whereS 

note 


I 


The  con- 
tinuing of 
it,  being 
gotten  by 
inheri- 
tance; in 
which 
note 


mbeni 


The 

kinds      M 
thereof,  S 

,  Fee 

I  fimple. 


the  whole  blood  Ihall 
§.  a. 
None  of  the  half  blood  as  heir 
and  therefore  the  uncle  or  n 
ter  of  the  whole  blood*  if  th 
brother  ha&l  poireHlon^  Ihal 
be  preferred  before  the  hro 
ther  of  the  half  blood,  6,  7, 8. 
Brethrenr   The  eldeft,  5. 

"Lands  may  lineally  deicend,  hi 
not  afcend  in  the  right  lim 
as  to  father  or  other  anceftot 
but  fiiall  rather  efcbeat  to  th 
lord,  3. 


Others. 


1 


%  I  The  heir  of  the  part  of  (he  fa 

ther  fhall    firft  inl«ent»  an 

then  on  the  part  of  the  mo 

_   tlicr,  4- 

Defcent,  the  inheritance  whereof  goeth  as  before  of  lands  pnrchafed,  hi 

that  it  (hall  always  continue  in  the  line  of  tlie  anceftorfrom  whom  it  di 

come }  and  for  defeult  of  fiKh  iflue  (hall  efcheat  to  the  lord,  4. 

Tof  things  in  manuall  pofleffioB,  oc 
Suits;  whcreobfervcthe  mariner  of  I     cupacion,  or  receipt,  in  his  ow 
pleading,  that  be  was  feifed  I     demcfne  as  of  fee. 

(.  of  other  things  as  of  fee,  t  o . 
Determinable  upon  conlingcncy  ;  as  if  a  man  have  lands  to  him  and  his  lieire  »s  long! 
Paul's  ftandeih  j  bwt  it  is  not  fo  of  chaticlls,  for  lliey  go  always  to  the  executors^  740, 


I- 


Fee 
tailt; 
in  which 
note 


The  qua- 
lity of  thii 
ellate  in 


The  di- 
vers fort«: 
thereof; 

Lfor  fome 
are     - 


Fee  Taile.     Lib.  i.  Cap.  2. 

The  reafon  of  the  name,  fiil.  it  is  called  fee  tailc,  becaufe  entailed,  i.  Limifec 
how  long  it  ihall  continue;  for  if  the  ifTue  in  taile  faile,  the  donor  or  his  btk 
may  enter  as  in  their  reverfion,  18, 19. 

Their  tcnurc,/if7.  the  donees  hold  of  the  donors  by  fnch  ferviccs  i 
they  hold  of  the  lord  paramount ;  but  doiiees  in  frankmarriag 
hold  by  fealty  only,  untill  the  fourth  degree  be  paft,  19,  20.  1  }& 

The  conveyance  to  this  ellate,/.//.  by  heirs  entailed  only. 

^General.     When  lands  are  given  to  a  man  or  woman  99 
tiie  heirs  of  his  or  their  body,  149  15. 

For  if  there  be  no  certain  body  linaited, 
is  feefimple,  31. 


The  incidents 
neceiTary  to 
JLhis  eftiiie. 


'"By  exprcfs  words  of  the 
fiat,  of  Weft.  2.  c.  I. 
§.  13.  andtheic  are 


1 

I 


Bvthe'ciuify 
o  tl>e  fla:iit6, 


rExprefly,  when  the  body  of  the  baron  «i 
feme  is  limited,  16. 

Speciall.  \  Inclufively,  w))en  lands  are  given  in  franl 
marriage,  17.     And  this  eltate  was 
common  law,  271, 

p«1ch  adittinaion  .o  the  fcx;  »  to  {^^Xl^^.^.y/J'*^' 

For  the  will  of  the  donor  is  to  be  obferved,  si. 

'When  lands  are  given  to  baron  and  feme  and  t1 
heirs  of  the  body  of  the  bAron,  the  feme  hJ 
an  eftare  for  life,  and  the  baron "fn  taile  gem 
rail,  26 ;  but  if  it  were  given  to  baron  and  fen 
and  the  heirs  df  the  baron  which  he  (hall  beg 
of  the  body  of  the  feme,  he  bath  taile  fpecfa 
and  (he  an  eftate  for  life,  27. 

When  to  a  man  .^nd  to  the  heirs  which  he  (hi 
engender  on  the  body  of  his  wife,  be  luth  tai 
fpecial,  and  (be  nothing,  29.  33  S3* 

When  a  man  bath  iffue  a  Ion,  and  dieth,  and  Ian 
are  given  to  the  fon  and  to  the  heirs  of  the  i 


[^Without ;  as  < 


kl *..   I I..  L^^.k. >-       .. 


..na.     f.^^Vt       »K« 


ANALYSIS    OF    tlTTLETOR 


(xlv) 


Tenant  in  Taile  after  Poffibility  of  I  flue  extm£b«      Lib.  i.  Cap.  3. 

B  when  bdds  are  pven  in  fpecial  Uule»  and  one  of  the  donees  or  the  man  or  woman  of  ivhofe  hoily  die  UTiw 
in  taile  is  limited  to  proceed  diethy  thei  e  being  no  ttfue  id  tailB  in  life,  then  the  forviving  donee  is  thus 
caliedy  becattfe  there  is  no  poffibility  left  of  having  ifliie  kilieritahle  to  the  lanJ^  §•  32,  33,  34. 


Tenant  by  the  Curtefy  of  England.     Lib.  i.  Cap.  4. 

h  when  one  taketh  a  feme  inheritrix  to  wife,  in  whofe  right  be  was  feifed  of  bnds,  and  hy  whom 
he  hath  or  hath  had  iiTuc  "horn  alive,  which  by  poffibility  roifht  inherit  thofe  lands  after  her  death,  for 
he  is  tenant  "by  the  curtefy  of  England,  §•  3$- 

The  reafoa  of  the  d6fiomioation>/ft7.  becaufe  nfed  in  no  other  country  but  in  England,  35. 


'"By  the 
operation^ 
of  the 

Uw. 


Common ; 
wlicre 
note    • 


Tbcre  are 
five  kinds 
of  Dower, 
f.51. 
wbereol 
feme  are 


Dower.     Lib.  !•  Cap.  5. 

"Of  what  lands  a  woman  (haU  be  endowed, /nV.  of  the  tlitrd  pan  of  all 
fuch  which  her  hufband  bad  during  tlie  coverture,  if  lie  held  them 
not  jointly  with  ottiers,  45.  and  if  Ihe  were  at  the  death  of  lier 
huiband  of  the  age  of  nine  years,  ^6.  Se^i  fUcerr,  if  this  be  neceflary 
to  the  endowment  ad  oflimm  tccltjijc  et  ex  ajferfu  pattis^  42.  If  any 
ilfue  which  is  or  by  poffibility  might  have  been  begotten  on  her 
body,  might  by  poifibilicy  liave  be^n  lieir,  36. 5  ; .  he  Ihall  be  tenant 
by  cui'tefy,  if  the  ilTue  miglit  have  been  her  heir»  52. 

!In  feveralty,  if  ±e  lands  were  not  held  in  com- 
mon, 36.  44. 
By  aflig^iment,  if  it  were  not  certain  which  ihe 
Ihould  have,  43. 

tho  cuHom  (be  may  be  endowed  of  the  whoie. 


f  Cullomary;  where  acconling  to  t 
^    aod  fometlmes  of  a  mo'iety,  37. 


I 


^In  fuit,  which 
is  of  two 
forts,  3S.' 


{ 


^j the  aa 
of  parties,^ 
by  matter 


"AJoflium  rfi /(/£«■,  when  one  feifcJ  of  lands' 

in  foe  (for  tenant  ia  taile  cannet  thns 

endow  his  wife,  but  that  the  ilTue  in 

taile  or  donor  may  defeat  it,  46.)  and 

being  of  full  age,  (otherwife  the  heir  of 

the  halband  may  put  her  out,  47.)  en. 

doweth  bis  wife  at  the  cimrch-dour  of 

a  certain  part  of  his  Und,  39. 
Ex  ajftnfu  fMtris  is  as  the  former,  bnt  that 

this  is  in  the  life  of  the  father,  tlie  fon 

being  heir  apparent,  4s.  in  which  cafe 

it  is  thought  Ihe  had  need  of  the  deed  of 
^    the  father  proving  his  aflent  to  it,  40. 

Of  record.  This  is  dower  Wk  U  piuit  beale^  where  the  feme,  at  the  praying  of 
gardein  in  chivalry  in  court  of  record,  doth  endow  horfelf  in  the  prefence  of 
her  neighbours  of  the  be(t  pan  of  the  land  Ihe  boUleth  as  gardein  in  focage. 
in  recom pence  of  her  dower  of  thofe  lands  which  the  lord  hath  as  gardein 
in   chivalry  1   and  this  is  for  faring  the  eftate  during  the  roiuority  tti  the 

^    heir,  ^t  49,  50- 


Thefe  two  a  W9- 
man  may  refufe^ 
if  (he  never  ac- 
cepted them,  and 
take  her  duwcr 
at  the  commgA 
lavvy  4z. 


Tenant  for  Term  of  Life.     Lib.  i.  Cap.  6. 

ICinds  of  this  \  ^^  '^*  leffec's  own  life ;  this  is  properly  called  lelTee  for  life. 


eftate,/n/. 


{ 


Of  another  man's  life 
life*  56. 


and  this  is  properly  called  leifee  for  another  «an*a 


rOf  the  goodnefs  of  this  tftatCffiU,  it  is  tn  freeholdf  but  yet  in  the  lowell  de- 
^*  **    K  Oual'irv  therA.  J      ^^^  thereof.  . 

I    finconX<^^  ****  ^^^  "*"**  '"  pafling  thereof  from  the  one  to  the  other. 
I  derjaon  1 


As  in 

feo^ments  in  fee  they  are  called  feotTor  and  fc»tfee,  and  in  gifts  donor 
and  donee ;  lb  here  he  that  jrameth  the  cil:i(e  is  ealled  ieHor,  and  he  to 
wham  it  i^  ^raQied  lellee^  57. 


CiMl 


ANALVStS     OF    LITTLETOK. 


Tenant  for  Years.    liU  i.  Cap.  7. 


'KameoftlusefiatCi  viz*    • 


TBy  what  ctrcumftances.^ 


Nature^ 
oi  k. 


<k 


'When  one  leafeth  lands  to  another  for  a  Una  of  jntu 

the  leffee  u  thus  called^  5S. 
So  if  the  leaie  be  but  for  half  a  yeari  or  a  ^uartcfi  fior 

lliere  is  00  other  term  to  term  him,  67. 

"The  leflee  may  enter  when  he  will  by  force  of  hU 
leafe,  by  or  without  deed  ;  and  livery  is  not  nc- 
ceflary,  unlefs  where  freehold  palfeth  in  poflef- 
ioa  or  reaidndtr  [thoh  it  is],  s^t*^ 

Unlcfs  it  bo  in  exchanges,  where  if  the  lands  ba 
in  one  county  it  is  good  by  parol,  6s,  63. 

{That  the  eilate  of  the  exchangers  mult 
be  equal  [not  the  value],  64, 65. 
That  in  both  their  deeds  mention 
muft  be  made  of  the  exchange,  65. 

%  I  How  many  liveries  there  needs  fwhen  neceflary}^ 
I  fcil.  but  one  in  every  county,  if  it  be  made  in  tlio 
^    name  of  all  in  the  fame  county,  6i» 

At  what  time  it  taketh  e<fea,/ri/.  at  the  time  prefixed,  although  the  leflbr 

Ldie  befone  the  day  ;  and  yet  the  death  of  the  feuflee  is  a  countermand  of  a 
letter  of  attorney  to  deliver  feifin,  66. 

I  f  To  pay  the  rent  referved,  elfe  ihay  the  le0br  diftrain  or  bring 
an  a^on  of  debt ;  but  if  the  lelfor  were  not  feifed  at  the 
time  of  the  leafe»  tlie  leflee  may  plead  in  barre,  if  it  be  noe 
by  indenture,  5s. 

this  dtac  is  tied  unto.  X  He  muft  amove  his  houfchold  fluff,  and  come  before  his  leafe 

expire,  or  elfe  after  the  leflbr  may  take  them,  68, 

3  The  leflee  for^eai-s  14  bound  to  repair  the  houfe,  Stc.  71* 

4  I. Liable  to  a  wnt  of  waft,  if  he  commit  any,  67* 


"How  it 
pafleth 
from  the ' 
leflbr  to 
the  leflee. 


What  inconveniences 


Tenant  at  Will.     Lib,  i.  Cap.  8. 


Hvcrs  forts  of  this 
eftate  ;  for  it  is  cre- 
ated euher   • 


1 


Kett 
Cbe 


Neceflary  appen- 
dances  to  tliis  eftate. 
For      -       •      - 


« 

rxprefsly  ;  as  when  one  letteth  lands  to  hold  at  his  will ;  and  it  is  called 
f>,  becaiife  there  is  no  certainty  of  the  cftat^  but  only  at  will,  68.     If 
therefore  it  be  granted  to  the  letfee  and  his  heirs  at  vnlV,  this  word 
'     (heirs)  is  void,  82.     Yet  if  the  leflbr  determine  his  will,  the  leflee  ftiall 
have  convenient  time  to  carry  away  his  com  and  houfeliold  ftuff,  as 
well  as  executors  for  the  goods  of  their  teftator,  68,  69. 
I  By  implication ;  as  when  one  having  a  deed  of  feoflment  made  unto  him, 
^    and  entereth  before  livery,  70. 

r  They  fliall  not  do  fealty,  S4. 
The  fervices  referved.  <  They  muft  pay  the  rent  referved,  elfe  may  the 

{,     leflbr  diftrain  or  bring  an  adion  of  debt,  72. 

The  things  he  Is  not  hound  to  reparations,  yet  is  puniftiable  for  voluntary 
waft,  a&  well  as  a  bailee  for  goods  lent  him,  7^ 


ANALYSIS    OF    LITTLETON. 


(dfS) 


iccoiiding 


TJhm  i«    C^  9^  io« 


aftfak 
for  it  i 


rCopy  of  comt  ron,  73.  and  fb  ciBed,  becJMfe  the  tenants  tiave  no  «!her  eTidemoe  ^ot 
«f  ilieir  lord's  oouit  roH,  75.  And  k  k  when  one  tMldeUi .  land  at  the  wiU  of  th« 
ilord ;  and  altkoiii^h  chof  have  mhentancey  yet  W  the  lord  ovft  diero,  th^  iiaiMe  n* 
wawdy  but  ^  pctkiooy  77.  accordiBg  m  the  diftoiii  of  the  m^inor,  73. 


i& 


CondJdonj 
of  k  ;  ui  J 
regard  of  < 


Tbei^ergei  whidh  di£fergth  fcoi  the  farmer  <iDly  io  the  ufe  of  thA«rf>ipft  nn\  in  ttwr 
tereaders»78. 

rTbe  ^wdity  of  h  is  a  hafe  temiret  foe  they  faavo  no  freebeld  by  ooorfe  <4  coounoft 
1     lav«  Si  I  atalMUgh  by  cuftom  tbicj  may  have  tftates  of  iuherkance^  8c,  ^. 

^In  paffing  it  from  amaat  wlvcti  is  by  furrander;  for  if  fie  ^wn 

^  deeti^  it  is  a  factciturc^  74.    Aud  tliit  ' 

Mto  the  tumds  of  the  lord,  t^clie  u&  4f  fsni  wtw 

ihottidliaveit  by  foq^e  cuiloin,  78. 

Into  the  funds  of  the  bailiff  or  ree««y  or  of  tvw 

honeft  men  of  the  lame  tonittap,  md  chey  to 

I     prefent  k  at  the  next  oouit,  79.    And  geoe- 

I     caHy  aSl  i'udi  cufijoms  agc  r^u^aam  to  feafoa 

\,    are  allowable,  So. 


|.Tfae  dnxBBJfanM 


logo/ithe-isJ 
ing  ja£U  \  ^^ 


76- 


ij;' 


Suftentation  of  tlMvr  babies  by  reparatioOf  t^. 
Service,  fciL  fucb  a  teaant  mu&  do  feaky«  la. 
■32.  ^ 


BtHACB^ 


Homage      Lib*  i^    Cip.  i. 

TIk  attire  of  this  ferrice ;  /21V.  it  is  the  mott  hoaeurabie  a  ceaant  can  ^  to  bis  lord,  ^t. 

rake  it.  They  nwft  have  apvater  eftate  than  for  life;  forti* 
tenant  fir  ai£B  can  take  or  *lo  homage ;  therefore  one  entitled  to 
betenant  /»«r  curtcfy  dwiag  the  life  of  bis  w'dc  iball  do  ho« 
m^e;  liter  her  deatit  oat,  ^o. 


Toe  ^er* 
forjnaisce 
of  it; 

where 


Lwbe 
BOC« 


< 


The  fiervice 

icfdf. 


I  Take  its  «one  but  theltwA  himfe^,  9t- 

rof  him  only,  «  I  become  yow 

—.'  ^     .       ^  ^   !     «^^V*  &c.  unlefe  he  be  a  man 

TlTe  manner  hew  it  imifk  be  j     of  religion,  or  feme  loie,  and 

done,  vi*.  thctenambe  bare-  j     they  ibali  le«w  out  thefe  wctds. 

headed,  kneel  <Mn  both  knoes<      S^  86,  87.  ^* 

and  hold  both  his  h.uids  be-  •  ^^         . 

twccn  the  hands  of  *iis  lord,    "*  "J**  *""^^  ^  ^^"^  lay  in  the 
and  QLillCa\  if  hei&ald  ^^*      ^^^'"8  ^^  ^^^  which  I 

i     owe  unto  my  fovereign'  loi'd  the 

I.    king  and  other  iowlV' Ac  89. 
"One  tender,  if  the  lord  refufe,  excirfeth  the 
tenant  of  being  diftraiijed  for  k,  until  his 
lord  fUyiand  it  agaii^  ai^  Icbe  4Lenicil,  1 50^ 

Oocc  Mng  of   it  cxotifcth  him  for  hie  life 

agaiitft  any  chat  £nroes  in  by  dcfcent  -i  but 

igauift  him  that  recovers  by  any  title. 


The  times  bow 
often  k  fliaJ]  be 
done,  viz« 


j  agaiitft  a  I 
1  »uc  agaiii/i 
I      148,  i^. 


Fealtic,      Lib.  2.   Cap.  2<. 


'What  manner  of  C  Fealtie,  in  Eii-Jifli,  is  as  much  2SjidtU:as  in  Litin,  at. 
ferviee  Uiis  k.      lit  a  inciaeat  to  all  reiKir<js  but  frankalinoigne,  i  j  « . '. 

.Mak«  It ;  fcU.  for  life  or  yeat^  btf  not  teaant  at 


f«aiTW-  <  jT^Makc  mfcil.  for  life  or  jKai^l 

J  rrhc  pcrfons  WhBcb4     1^111,93.132*  • 

1  Howlongitisto  \  ihould     -    •%    •    "  1 ,«  .^  j 
j  be  ptrrfoimed  j  J  J^Takcltj  the  ile^ard  or ba^iff  of 


^vrhereaote 


1 


the  lord's  sourly 


TK*  r^«.«*  «r :»  ••  _ 
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ANALYSIS    OP    LITTLETON* 


"tTic  nature 
of  this  fer- 
vice  in  re* 
gardof 


I  formance^ 
I  thereof.    J 


SsctfAOs.^ 


Efcuage.     Lib.  2.  Cap.  3, 

The  nature  of  the  name  efcuage^  in  LaXm  faa^umffirvautmfeMtif  9  j* 

''How  it  ought  to  be  performed,  viz..  he  that  hcddeth  this,  when  tfi# 
king  makes  a  voyage  royal  oat  of  the  raabne  niuft  go  with  Yntttf 
and  fo  continue  alter  the  rate  of  forty  daysf  for  a  knight's  fee  1  b«C 
The  per-         bow  tbefe  forty  day's  ihall  be  accounted,  ftart,  95*  96* 

How  it  (hall  be  tjied,  viz.  by  certiftcate  to  the  jnftice 
under  the  feal  of  tlie  marlhal  of  the  king's  hoft,  io». 

How  puniftied,  vii.  it  hath  been  ufed  to  be  aflelTed  by 
parliaments  how  much  king's  tenants  (hoold  pay  af* 
ter  the  quantity  of  the  tenure ;  and  there  the  mean 
lords  fhall  either  levy  their  duties  by  diftrefs,  or  by 
a  writ  dijcutagio  ktbtndof  97.  IOO|  lOl. 

rTncertain,  as  before ;  or  if  the  tenants  have  a  cuftom,  to  pay  half,  Uc  if  it  be 
1  i«  «r«.  at  I  uncertain,  and  this  kind  is  intended  in  fpeaking  of  efcuage  generally,  whicls 
kinds  thereof;^     draweth  to  it  homage,  and  homage  draweth  to  it  fealty,  98, 99. 

JoritiseiUier   jcertainj  astopay6s.  8d.  at  all  times,  this  is  but  ibcage  in  effisa^  98.  laot. 


If  not  per- 
formed. 


"The  kinds 
thereof. 


Knights 

ft&BVlCl.  ^ 


Knights  Service,     lib.  2.  Cap.  4. 

r Homage,  fealty,  efcuage,  is  knights  fervice,  xoj. 

J  Tenure  by  4  ^^^••«*''^' "''""•      ^         , 
^  I  Cornage  of  a  common  perfon,  i  s^ 

lien  he  fhall  be  in  want,  viz.  during  his  nonage,  after  the  death 
of  any  anceftor  from  whom  he  claims  his  defcent,  and  fliali 
not  be  in  ward  for  his  body  during  the  life  of  his  father,  1 14. 

Of  an  heir  male  at  the  age  of  11  yeacs,  which  is 
full  age  of  male  and  female,  except  he  enterf 
into  religion  during  his  minority,  X04. 203. 259. 

bw 


rOfihe 
heir 


rWard- 
jlhip;  i 
I  where  I 
I  note  I 
the  I 
per-  I 
ions  I    ^ 


Wlicn  out 
of  ward  at 
full  age, 


\ 


common  law  at  14  years, 
the  age  of  difcrction^ 


The  inci- 
■  dents 


I 


Weftm.  I.  chi  11.  at  16, 

were  under  14,  and  un- 
married at  the  death  of  lier  an* 
ceHor,  103. 

Efi  iiioii,  hy  reafon  of  the  tenure  as 


there- 
unto. 


It 


^ 


draweth 


Marriage ; 

where 

note 


How  the  lord 
(hall  take  be- 
nefit cf  the 
marriage. 


^^0f  tfce  ganfiaas  whid.  it  sarJein  j  E^f^'^'^;^  ,he  other  graatt  th. 

I.     ward  over,  116. 

*How  often,/ci7.  but  once ;  and  thereupon  if  the  Ion! 
marry  his  ward  within  the  age  of  14  years,  and  he 
then  difagreeth,  as  he  may,  or  that  his  wife  die 
during  his  minority,  he  fliall  not  be  in  ward  again 
to  him  for  his  body,  X04, 105,  io6. 

''When  the  heir  ihall  be  faid  to  be 
married  to  his  difparageroent, 
ic8.  Of  the  kinds  thereof,  yM«r»Y, 
1 09.  But' generally  it  cannot 
be  if  tlie  ward  be  above  th» 
a^e  of  14  years  at  the  time  of 
bis  maniage,  107. 

pThe  friends  of  the 

What  pe-      I  ward  may  enter 

nalry  if  the   I  upon    the    i^ar- 

gArdianthus<  dian,    loS.       In 

marry  him.  }  their   default    ic 

J  feems  the  wnrd 

^  himfclfmay,  xo8. 

xxru  •  -  -.^u.  u.u*  rif  he  continue  unmarried,  he  (hall  forfeit  the 
I     VTtI     J     fmglevakicof hismamagctohistord,no:  ' 
ward  refufe  to  marry  ^  j^  ^J  hirafelf  during  his  minority,  tj» 

l^upon  a  lawful  tender.  (^     double  value,  1 ,0.         *  ^ 

t 

Relief  of  the  heir,  if  hs  be  «t  full  age  at  the  d  ath  of  his  anceftor,  which  is  after 


\ 


In  what  manner, 
viz.  without  dtf-< 
paragemcDi. 


e 


ANALYSIS    OP    LITTLETON. 


(xlix) 


The  te- 
nure 
itfelf; 
where 


SecAC 


The  in- 
cidents 
lapper- 


Socage,    Lib.  ft.     Cap.  5.   . 

{Wh»rc  one  holdeth  lands  by  certain  fervice  for  all  manner  of  fervice«,  as 
homage  and  rent,  or  homage  and  fealty,  or  homage,  fealcy ,  and  i  euE,  1 1 7. 
By  fealty  only,  if  the  lord  refufe  no  other  fervice,  118.  130,  131. 
By  efcuage  certain,  120.  to  pay  a  fum  certain  for  guarding  a  cafile,  12 x: 
and  generally,  by  aoy  fbrvice  which  is  not  knights  fervice,  iiS. 

The  denomination, /or^^'tfn^  ovfirvitiumfoca ;  the  name  whereof  remaineth,  although 
for  the  moft  part  the  manner  of  the  fervice  by  mutual  confcat  be  altered  into  an 
annual  rent,  129. 

THow  much  mull  be  p^id  for  relief,  fciL  the  value  of  a 

o  tlie  lord  of  whom  the  I     ^^**^  y****'^  *"*'"  '**  ^^  ^^^"^r  '»^'  "*' 
lands  are  holden,  relief  4f-<  When  to  be  paid,  fcil.  irom-diately,  or  elfe  the  lord  may 
ter  the  death  of  fuch  a  te-  j      diftrain  for  it  unlefs  the  ferviccs  be  of  that  quality  that 
na«t :  where  note  |     tbey  cannot  be  gotten  but  at  (bme  certain  time  of  the 

year,  127.  129. 


I 


tainmg 


To  the 
gardian 
lafocage. 


FftAMtAlMOtCyE.i 


Vqmaoi  Ancss- 

TKELL. 


i  fuch  tenant  die,  his  heir  withiu  the  age  of  14  years,  his^ro- 

to  whom  the  inheritance  cannot  come,  fhall  always  have  inch 

trd  until  he  be  14  years  of  age  ;  but  he  mud  account  for  the 

reafonable  expences  deduced,  ard  fo  muft  any  other  thtf 

taKeth  upon  him  as  gai^ian ;  but  account  will  not  lie  agait.ft  executors 

but  for  the  profits  after  the  age  uf  14  years.   ^a*Cf  whether  it  (ball  ba 

brought  againfl  him  for  profits  after  14  as  gardian  or  bailiifi  I23»i  i^^^S* 

Marriage  doih  not  of  right  belong  to  the  gardian  {  but  if  he  do  mai'ry  bis 
•    ward,  he  muft  account  for  it,  123. 

Frankalmoignc.     IJb.  2.     Cap.  6. 

,  pTo  whom  lands  may  be  fo  given  to  be  hoUlen,/WA  to  a  man  of  tba 

The  commence-  J      holy  church,  or  to  be  a  fpeciiil  corporation,  131,  134. 
mcnt.  of  this  t^-  < 

I  juur^  \  By  whom.    By  the  king  only,  unlefs  it  be  by  prefcription,  or  elfe 

before  the  ilatuce  oi quia  em/>tores  terratumy  an,  iS«  Ed,  i4o« 

pThe  tenancy  to  be  alienated  by  tenant  be 

""How  long,yt//.  fo  long  j      in  frankalmoigne,  or  that  the  rcvcrfioti 

!a  the  privity  continu-<      cometh  to  another  than  the  donor  and 

eth ;  for  if    -         -,     j      his  heirs,  this  tenure  is  determiaed> 

L    139-  H'- 

^What  fervice  the  tenant  muft  &o,f(th  no  terrene  fervice, 
or  other  fervice  certain,  for  then  he  is  called  tenant  by 
divine  fervice,  137 ;  but  in  confcience  he  ought  co 
make  prayers  for,  izc,  but  is  not  compellable  other- 
wife  than  by  complaint  to  the  ordmary  vifitor,  135, 
X36.  138. 

What  advantage  this  tenure  hatb^T^iA  it  draweth  to  it 
acquittal,  142. 

Homage  Aurtceftrell.     Lib.  2.    Cap.  7. 

"'hen  it  fhall  be  calUd  homage  aunceflrell,/c/y.  when  it  h.ith  contintied  in  the  linea) 
defcent  of  lord  and  tenant  without  alienation,  143. 147.  and  it  may  be  either  in  fo* 
cage  or  knights  forvice  tenure,  15a. 


tThe  contiDuance 
theieuf.  / 


In  what 
manner  i 
where 
note 


9BAX1>  Sc&' 


TAc^ttal,  144* 

Hbw  it  differeth  ]  Warranty,  if  the  lord  then  being  hath  received  homage  of  the  tenant 
from  otber  for*  ^  or  his  aaceftors,  elfe  may  the  lord  difclaim,  14^  145.  And  upofi 
viqesy^Z.  ia        1     difclaimer.  tha  feigniory  is  extindt,  and  the  tenant  (h.dl  hold  of  tho 

I     lonI^leKt  pafamount,  therefore  an  abbot  or  prior  may  not  dif-i 

Grand  Seijeantie.    Lib.  a*    Cap.  8. 

^""beQ  one  hoideth  of  the  king  to  dp  fome  fpeci^^  fonrice 
1  ne  feveral      J      ^^^  '^g  (^**  ^^^  "*<*"*  P*^  within  the  realm),  155. 
f     .        )  kimls  thereof.^     ^  ^^^^  P*"^®"'  ^  53-  oc  »>y  fome  ether,  157, 
whtrdfl!*^*    <  I  When  one  hoideth  of  the  king  by  cornnge,  156. 

.•••M*^.^:..  f  Called  grand  ferjeanty,  mafi  mnrtmm  ftrvithtmi  Jl 
.nature  of  it.  ^     be  held  of  noie  bol  oFtba  kii  15V  15*. 


Tba  iociilaiiti 
Kheretck 


rWarJ,  15!. 

<  Mktnage,  wff  io9. 


tVtm  Tan^  $nr  9  viiar  ihru  rttrtfaS*  I  <A» 


(n 


AKALYSIS    op    LITtLfiTOK. 


Pttic  Serjeantte.    Lib.  2.    C^.  9. 

This  H  to  ren<^er  Come  fmxU  ttiin^;  touchins;  the  war,  as  how,  anroWy  &c.  159.  which  aUhotq^  it  be  fbcsfl 
ia  effedly  160.  yet  it  can  be  held  uf  iioue  but  of  the  Ic^higy  i6i.  ^ 


Burgage.     Lib,  a.    Cap.  to. 


« 

e 


! 


t> 


""Wliere  this  tenure  is,  /i/.  where  the  inhabitants  of  fome  eminent  borough  fo  called  heretofore  (whid 
now  are  cities  and  counties),  fixim  whence  come  the  burgeffes  to  the  parliament,  164.  do  hold  of  Um 
king  or  Tome  other  fpiritual  or  temporal  lords  by  yearly  rem,  which  is  but  focage^  16^9  x6)» 

fl  hat  the  youngeft  Ton  (honid  inherit  either  folely  as  heir,  as  in  borom) 
Englilh,  165,  a  1 1,  or  with  all  his  other  brothers,  as  in  gavelkind^  xxo. 
That  the  wife  (liall  be  endowed  of  the  tenements  of  her  buflnnd,  166. 

That  a  man  may  devife  his  land  by  teflament,  and  that  to  his  ezocuuir  n 

fell,  or  to  his  wife,  167,  i68f  169. 

LAnd  fiich  generc^lly  as  (land  with  reafoiiy  and  have  continued  time  out  t 
tlie  memory  of  man,  17a 


How  it  diflfer- 
et!i  from  other 
places, /<-//.  in  i 
iheir  coftoms 


only ;  of 
which  note. 


\M»t  not,  f:iL  fuch  as  C^o  have  for  the  marriage  of  the  daughter  of  his  teoaiit»  beiq 

are  .gainft  rcafon  y/i'J      a  freeman,  209. 

lit :   as  if  one  pre  )  "^^  ***'*  amends  at  his  own  pleafure  for  damage  done  imK 
Jpribcs        -        -  L    ^"«'»*"- 


Villenagc.    lib.  a.    Cap,  ii« 


rrhc 

rllate 
concinu 
iRg  in 
regard 
of 


o 

jC 

i; 


The 
manner 
of  this 
tenure 


S 


"Whfti  it  is,  viz.  when  a  man  that  is  villein,  or  a  woman  which  is  termed  niefb*  1S6 
l)f>ld  Imds  of  their  lord  at  will  to  do  villein  fervice,  which  fervice  a  freemH 
m.iy  alfo  hold  by  ;  for  the  condition  of  a  villein  owner  of"  lands  altereth  lb 
nature  of  it,  but  mw  e  eonverfif  171. 

TRegardant,  which  term  is  only  propertoaTillein,  184*  wbea  a  nxu 
I      hath  a  manor  to  which  a  villein  is  regardant,  18 x. 
How  many  1 


forrs  tliere  ) 
aie  thereof, S 
viz.  Viilein 


c 

i 


"When  a  v  illein  regardant  is  granted  by  deed  to  anothcTy  18  !< 
When  one  is  feifed  of  a  villein  by  prefcription,  17  c.  x 8a 
wliercin,  as  in  fuch  like,  one  may  not  prefcribe  but  bj 
ihewing  a  deed,  &c  in  him  and  his  anceftors,  whofe  ba 
In       i     he  is,  183. 

^roh.  \  When  one  confeflfeth  himfelf  to  be  a  villein  in  coort  of  n 
I      cord,  17  5.  185.  as  a  bailard  cannot  be  a  vOletn  otbemrift 
I      I S8.  and  then  this  iflue  bom  before  fuch  confeffion  is  fipM 
'      176.  bom  after  is  bond,  although  the  mother  were  firai 
187. 


L 


The  mi 

chiefs 

thereof 


*3 


1 


o  the  perfon 
he  villein. 


To  his  polTef- 
fions. 


The  lord  may  feize  his  villein,  although  a  chaplain  fecular,  lOft 
hut  if  the  lord  maim  hb  villeini  the  king  it  feemeth  aiay  p« 
ni(h  it,  194. 

His  lands  and  goods  are  his  Ionics  by  feizure,  not  otherwife,  177 
unlefe  the  king  be  lord,  m  nuikm  ttmfttl  Cccurritf  tjZ, 

His  reverfions,  179*  and  bis  advowfons  flfim  iriMcmmib€ai  bg 
claim,  i8o. 


The 
inennS 
how  he 
may  be 
free. 


^Exprefly  by  charter  of  manumiffiony  204. 

''For  a  time  only  J  ^*>«"  ^  villein  eotereth  into  religion,  zos* 
^'  i  When  a  iiiefe  uketh  a  baron  a  freemanrS 


< 


Implied. 
This  is 


rWhere  he  (hall  be  anfwered  as  in  appeal  of  death,  t& 

I     appeal  of  rape,  190.  as  executor,  19J,  192.  if  the  Ion 

""Of  a      I      make  not  protcftation  that  he  is  his  villein,  193. 

villein   I  Where  he  ihall  not  |  for  in  other  anions  vitlenag^e  io  tb 

•tgainft^     defence  or  plea  is  a  good  plea  in  abatement  of  thj 

the        I     aiftion,  195,  196.  as  afib  is  outlawry^  197.  attainder  I 

gy   J  lord;     I     ^fjriMKWrr,  199.  profeffion  in  rsligion,  aoo.    Exomri 

Xuit.  ^  I      niuoication  pleaded  by  the  letters  of  ibe  ordinary  i 

[^    good  plea  till  abfolucion,  101. 

Of  the  lord  f'^^*^  lord  bring  a  pr^fci^  &c  Or  oth^  adioa  o 
arainft  thci      ^^U  trcfpafs,  3cc  ao8- 

Jfiuin  .      I  Or  an  api^cal  of  felony  not  grounded  on  an  iiidid 
*      I     meot,  if  k  be  found  with  the  defendant,  ao8-. 

If  the  lord  make  an  obligation  to  bis  villein,  or  a  leafe,  or  fiBofl 
Other-  J     inent,  205, 206. 

But  it  feemeth  a  leafe  at  wiUt  for  the  uncettaintl  is 
dufexneoti  S07.  '  J 


ANAIiXSIS     UP    LITTIiBTOWi 


vn 


Rents.    J^ib.  2.    Cap.  la. 


"Wherefoerer  ttoa  teoanc  holdetb  of  his  lord  by  certain  rent,  213.  whether 

it  be  upon  a  gift  in  uil  for  lifie  or  for  yean,  58. 2 14.  or  upon  a  feoffment  in 

fee  before  the  (tat.  fida  emptorn  t4rranm,  2x6,  217.  for  which  %  diftrefs  is 

ra      *t  harh        incident  of  common  right,  and  the  tenant  is  not  bound  to  tender  it  eife- 

he^  \     where  than  upon  the  land  out  of  which  it  iflueth,  341* 

'  But  then  the  reverfton  mail  remain  in  him  who  hath  the  rent,  215.  ti8. 34S, 
for  rent  pafleth  as  incident  to  the  revcrfion,  p%.  but  not  the  reverfe,  129. 
for  where  no  fealcy  is  there  cin  be  no  rent  urvice,  Axy. 

In  part  by  the  purchafe  of  parcel  of  the  land ;  for  it  is  apportionable,  unlefs  ic 
be  fo  entire  as  it  cannot  be  fevered  {  and  then  fuch  fervices  as  are  annual  aro 
clearly  extinft }  foch  as  are  not,  go  out. of  the  remnant  chat  is  left,  122,123. 

"^y  a  ftranger :  as  If  one  be  difleifed  of  a  manor,  and  the  tenants  at* 
torn  by  paying  the  rent  to  the  diffeifor  and  he  die,  and  his  heir  ho 
in  by  defcent,  $87.  if  it  bad  been  of  another  rent  in  grofs,  ic 
had  been  a  diifeirm  to  me,  but  at  rohie  election,  5S8,  589.  but  if 
I  had  given  parcel  of  the  manor  in  tail,  before  non-payment  of 
the  rent,  tenant  in  tail  continuing  in  polTeflion,  it  could  have 
been  no  diffeifm  to  me,  for  that  by  the  gift,  it  is  fevered  from  th« 
manor,  590,  591* 


How  a 
deiensii- 
nation  of 
iU 


In  all 
by  UiC 
feifm. 


a37« 


By  the  te- 
nanc  him- 
felf ; 

I  wherein 

Lnoie, 


"Refcou^ 
Replevin, 
Inclofure, 
Deniallf 
^  and,which  is  common 

>        tn  thm  nrhitrc. 


Rent  charge,  viz.  when 
soe  granteth  rent  with 
a  daofe  of  diarels,  2 18. 1 
or  when  rent  is  granted^ 
Qp(Ki  equMny  of  parti- 
tion; where  note,  251, 
»52»  »S3- 


TIow  a  grant  of 
fuch  a  rent  doth^ 
inure  ;/r«/.  either 


By  what  means 
fuch  rent  may 

loft. 


"The  divers  kinds  of  difleifin ; 
which  are,    •         -         - 

to  the  others, 
Menacing     of     him 
which  ihottld  de* 
^    maod  it»  a40. 

The  means  to  recover  the  rent,  when  any  difleifin  is^ 
VIZ.  by  an  afiife,  which  is  vox  ^fuivoca,  in  this  fenf* 
taken  for  a  writ  of  afiife,  234. 

"'By  diftrefs  and  avowry  in  a  court  of  rec0r4  to  charge  tb« 
land,  2 19* 

p.,  •  ,»^*  ^e  •«   rTh**"*  ^  *  fpecial  provifo  for  not 
nu'i^rK;]     chargip,  .he  pcrfoa,  X.O. 
the  perfon  of  theS  Or  that  the  grant  be  only  that  if  fuch  a 
grantor,  219.  an-  I     rent  be  unpaid  to  /.  N.  that  he  may 
lefs    -  -       L    diftrain  in  fuch  a  place,  221. 

y  purchafe  of  parcel  of  the  land  charged,  the  whole  renc 
is  utterly  extin^;  but  if  parcel  defcend^  the  rent  Ihall 
be  epportionedy  224* 

TRefoous, 
By  dilTeifm  it  maybe  interrupted;)  Replevin, 
the  caufes  whereof  are  four  :  j  Inclofure, 

(.  Denial, 


2381 


aRtnt  feck ; 
in  which 
coofider. 


Pow  It  hath  the 
igin^l. 


If  one  grant  rent  out  of  land  without  cUufe  of  dillrefsy 
218. 
y  grant  :^  j^.  ^^^  j^^^  ^^^  ^^^^^^  ^^  ^^^^  ^^  ^^  homage  fealty  and 

rent,  and  the  lurd  grant  the  rent  only, or  grant  the  reft^ 
referviog  the  rent,  225,  2s6» 

By  other  accidents ;  as  if  tliere  be  lord  mefne  and  tenant^  the  tenant 
holding  over  by  5  s.  rent,  the  mefne  holding  over  by  12  d.  the  lortl 
purchafeth  the  tenancy,  the  mefnalty  is  exiiud,  vet  fliall  the  mefnd 
have  the  furplulageuf  the  rent, which  is  4s.4e  a  rent  feck,  231, 232. ' 

TNot  by  diftrefs,  for  tlut  were  contrary  to  the  name  of  rent 

I      £ick ,  ^uafi  retUitut  Jiceutf  2 1  &• 

?k!1  ?r  T?.A    '^"''^•V  Bui  if  the  grantee  have  Itad  feifiq  thereof,  if  he'be  difleifed 

}     of  it,  which  is  by  deuial,  endofure,  23 9;  he  may  bav«  aa 
i     alfifei  233.235. 


when  it  is  luCC 


(B) 


ANALYSIS    OF    LITTLBTOIC 


Parceners.    Ub.  j.    Cap.  f  •  and  2. 


Tlie  divers  kinUs. 


m 


{By  the  coi 
land  by 
writ  d» 
By  cullon 


'By  writ. 


TIow  It  I 
may  be^ 
had. 


Otherwife. 


Cerutn 
rules        . 
toMchinj; ' 
1  partition. 


How  It  may 

bedefeatetl,^ 

beiogmadc 


common  law  are  females^  or  the  hetrs  of  females«  which  come  to  their 
defcent ;  fo  called,  becatife  they  are  comptUed  ro  make  paititlon  by  a 
partidpatiaiu  faeienday  14 1»  24a.  254. 

cullom  are  htirs  in  gavelkind,  265. 

At  whofe  Aut,  viz.  not  only  of  the  parcenen,  but  againft  others^  ai 
tenant  by  the  curtefy,  264. 

In  what  manner,  viz.  the  iheriflT,  by  the  oath  of  twelve  men^  mufl 
fee  out  the  pans  of  all  the  parceners,  as  well  parties  to  the  writ  as 
not,  276»  and  certify  to  the  juftices  under  hu  feal,  and  the  feal  ol 
the  jurors,  their  partition,  247, 148,  249. 

By  agreement  amongft  themfelves,  either  with  or  without  deod| 
.S50,  251,  a5a«  in  which  the  parts  of  all  the  parceners  may    ba 
equally  fet  out,  or  elfe  the  part  only  of  aiie  or  more,  and  the  reft 
to  hold  ftill  in  parcenary,  243. 276. 

By  help  of  friends,  where  the  eldeft  muil  choofe  firft,  244.  unl«fs 
herfelf  fet  out  the  portions,  then  Ihe  muft  choofe  lail,  245. 

'\  By  allotment,  246. 

By  hotchpot,  which  hath  only  for  the  donee  in  frankmarriage,  or 
her  heirs ;  which  is  done  by  putting  the  land  which  was  given  her 
in  frankmarriage  to  the  reft  which  defcended  from  the  fame  an- 
ceftor  to  other  coparceners  in  fee,  and  to  take  back  fo  much  as 
with  tliat  (he  had  before  doth  amount  unto  a  full  purparty,  a66, 
267,  268,  269,  &c. 

rif  the  purparty  of  his  anceftor  were  unequally  fet 

fBy  thofe  that  were  1     ®"^'  ^^  ^' 
not   parties  to  the<  If  the  lands' in  fee  were  allotteit  to  one,  to  the  other 
panition  ;  {     the  lands  ii  taiU  and  the  tenant  in  fee  hath  aliened- 

I     her  part,  260. 

For  impediments    rinfancy,  if  after  his  fiill  age  he  doth  not 
annesced  to  their     1      agr^e  *"»^o  »^  »5** 
perCon  at  the  timel  Coverture,  if  her  purparty  were  not  equal 
of  the  partition :     L     with  the  reft,  256,  257. 

For  eviction  of  that  which  was  adigned  by  lawful  title  ;  for  then 
he  may  enter  and  have  a  new  partition  made  of  the  reionani, 
.    262, 163. 


By  thofe 
that  wero< 

jpartics. 


^Howhis 
eflbttehath 
its  firft 

creation. 


ft 


[eftaie. 
Thecatm'e  I 
of  jointe-      i 
nants  confi-^ 

«iereJ, 


Joyntenants.    'Ub.  3.     Cap.  j. 

Of  what  thintrs    J  ^  '*"**^  *"^  chattels  real  and  perfonal,-i8  r. 

»"S*'  J  Qf  contrafts  and  cov^ants ;  as  an  obligation,  xSa. 

fBy  title,  when  one  enfeoffeth  divers  of  lands  to  hold  jointly,  277.  but  barony 
what  J     ^^^  itmt  in  fuch  cafe  ar»hut  one  perfon  in  law,  and  (hall  hare  but  oaii 
means.    \     P-*"*^'  »9«. 

I  By  fort,  when  divert  diffeife  one,  278.  which  is  when  they  put  him  ofM 
\_    without  title  which  was  rightfully  feifed,  279. 

pTbey  are  feifed  all  of  them  of  the  entire,  288.  and  by  the  common  law  noi 
fin  th«       I     compellable  to  nwike  partition,  290.  1 

I  quality     J  The  furvivor  (hall  liave  the  whole,  280.  which  a  devife  by  will  cannot  pnej 
I  of  this     \     vent,  hut  only  (ome  aft  executed  in  the  life  of  the  joyntenant,  and  thi^ 
I      the  furvivor  (hall  hold  difcharged  of  a  rent  charge  ;  but  not  of  a  leafe  fini 
I     yearb  made  by  his  companion,  although  it  be  to  begin  after  the  dejth  of  th^ 
^    Iclfor,  286.  289. 

A  joint  freehold  and  joint  inhet  itance,  aS^. 
A  joint  freehold  r.nd  feveraliiiheriiancc,  ^83. . 

By  the  form  of  the  gift  of  the  giver,  283, 284,  i8$. 

By  the  aA  of  one  of  tlie  jointenants ;  as  if  .one  ma' 
a  leafe  for  life,  and  die  living  lefTce  for  life,  by  thi 
he  hath  fevered  the  freehold,  but  Tiot  ilie  inhe 
tance.    ^m^y,  for  the  contrary  feefflstb  the  h 
opiuioHi  30Z,  303. 


In  the 

quantity ; 
for  citlier' 
it  is 


A  fereral  freehold 

La^  joinC  inberi- 
t;jice| 
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(BB) 


*Of  lands 


TBy  prefcriptioo 


c 

c 
c 


rofwittt 

things  a  te- 
nancy in 
common 
may  be. 


fToa 
ouiiiiuon 


peribn. 


oru    Lib.  3.    Op.  4. 

^f  one  of  Uivers  jointenauts  alien  tn  fee,  or  in  talle^tlw 
alienee  is  tenant  In  colninon  with  the  others^  29a* 

a94f  a95»  *96'  304' 
j  If  one  parcener  alien  her  part,  it  is  fo  likewife,  309* 

J  li  L  S,  enfeoiltB  T.  S,  of  the  nioi«ty  of  his  laods,  «ac  af« 


grant  i 


l<i 


Of  chattels 


5R«ali 


I- 

< 


figfiing  it  in  fcveralty,  %^g.  and  generally  when  t(¥o 
or  more  hold  land  in  fee,  or  tniley  or  fur  life,  300, 
101.  undivided,  and  by  the  common  [»w  not  compel- 
fable  to  m.ike  partition,  318.  by  fcveral  titles,  292. 
To  two  bodies  politique,  or  a  body  ihntural  and  a  body  poUti<^iie, 
^    for  they  cannot  be  jointenonts,  296,  297. 
519,320. 
2Perfoiial>32i. 

rStrangers  in  aQion  tcnKhing  the  realty  they  fliall  fever  unlefs  the  thin^  they  fue  for  bt 
How  tbeylhall  J     ^^  entire  as  it  cannot  be  fevered :  touching  the  perfonnUy,  they  ihall  jom  where  join- 
maintain  foil  ^     tenaftts  and  parceners  join  in  both,  3 1 1 ,  312,  3>3»  3«4t  3i5»  3«?>  3'7- 
acaiuit     -         I  f  They  may  maintain  an  ejeffiontfrmo',  322.  and  an  cjcdlment  de^ardf  323. 

LOne  another.^  But  no  aAion  of  trefpafs  fttaie  vi  et  armis,  nor  any  a^ion  of  chattels  per- 

C     fonal  and  real  not  feverable,  but  in  the  fir  A  come  firft  ferved,  323. 

» 

Edates  upon  Condition,    Lib.  3.  -  Cap.  5. 

p'recedent ;  as  if  a  man  make  a  leafe  for  yean  upon 

rFor  the  min    J      ^^^'^^^^''O"  tl^it  if  he  do  fuch  an  adl  within  fuch  a 

«r  tUmm  '  A      ^'™*»  ^^  ****"  ^  ^^^^  ^^^^  ^*®»  349»  35^* 
ner  oi  mem.     i  Subfequent,  when  the  condition  foUoweth  in  dc- 

(_    feafance  of  the  eftate  precedent,  350. 
^Such  as  are  againU  law  are  void ;  as  that  a  man  feifed 
in  fee  Ihouid  not  alien  at  all,  360* 

{Not  to  alien  to  fuch  an  one,  361, 
that  tenant  in  taile  ftiall  not  dif« 
continue,  36a,  363.  and  by  fuch 
condition  it  is  (aid  the  right  of 
the  taile  may  be  preferved  to  the 
iilue  ;  quaere  fiomoiio,  364. 
^^^hen  one  maketh  a  gift  in  taiie,  a  fieoffment  in  fee,  a  leafe  for 
life  or  years  upon  condition^  325,  326".'  ^ 

CBy  the  feofllbr  only,  if  no 


rinthr 
crea- 
tion 
of      ^ 
them. 


o 
is 


tlie  aun- 
fiile  ra- 
ti on 
where- 
of is 
double 


f^Whatcon- 
ditions  may^ 
be  made. 


The  matter^ 


£e 

a  = 

SI 

1:5 

c  £i.S 

HNS 

< 

M 

H 


How 
thev 
may   * 
he 
made. 


'CTprn 

what 
eflate 


When  lands  are 
mortgaged  in 
J  fuch  manner, 

i."S  332»  333>  334* 
u  hich  becaufe  it 

is  payment  of 

money,  or.  fomc- 

ihing  in  fatisfac- 

tion  thereof, 

which  is  as  good 

if  it  be  acceptcJ, 

334,  there  muft  ^ 

I 


"By  whom 
the  pay- 
ment 
Ihoiuld  be 
made. 


The 
per.< 

fons 


^be  confidered 

LBy  what  means  ^•. 
Jn  the  operation  of  them,  B  f. 


In  law,  where 
the  law  itfelf 
antiexeth  it, 
37S ;  and 
therefore  in 
pleading  there^ 
need  no  deed 
10  be  ihewed, 
378.     This  is 
;>nnexed  ei' 
Mber     -     - 


rro  officers  of  truft,  that  the  tnift 
repoied  be  performed  by  himfelf 
or  his  fufRcient  deputy,  if  the 
grant  he  to  be  executed  by  a  de- 
P«yi  378>  379- 


To  lands, 


{ 


'Where  the 
pendeth 
tingency 
be  made  to  haron  and 
feme  di>ring  tl)e  co- 
verture \  or  if  :t  1p  tie 


te  efbte  de-  |  pL 
upon  a  con*  j  w 
;  as  if  a  \t.iCe    ^ 


The 

ace 
here. 


day  be  limited  for  the 
paym.nt,  337. 
By  others;  as  by  iheheir, 
if  the  feoffor  die  before 
tl)e    day  of  payment* 
334,  or  by  his  executbr, 
337,  or  feofpBc,  336.  of 
J      whom  the  feo^e    in 
\     mortgage  muft  receive 
the  money  upon  lawful 
tender,  or  eife  he  (hall 
lofe  the  land,  and  yet 
be  without  remedy  for 
the   money,  335*.  338. 
but  if  a  llranger  tender 
it,  he  is  not  bound  to 
_    recejve  it,  334. 
To  whcni,  yixV.  the  feoffee  himfelf, 
or  if  he  die  before  the  day,  to  his 
executor,  unlefs  it  be  exprefsly  ap- 
pointed to  the  heir,  339. 
■"If  none  be  appointed,  fome  fay  the 
feoffor  muii-feek  the  feoffee  any 
where  within    England,    340  ; 
others  fay  it  fufficeth  if  he  ten- 
der it  upon  the  land,  ^«r/v,  ibid, 
<  If  there  be  a  place  appointed,  (as 
it  is  good  to  have  it  as  certain 
as  maybe),  342.  the  feoffee  need 
not    receive    the    mom»v   elfo- 
where ;  but  if  lie  t!i>>  it  is  foo  \, 
343- 


be   made  tf)  have  .is 

long  as  the  lefUir  is  abbot,  380,  381,  3S2.    Where  it  was  conre/^' 

upon  confidence  ;  as  wlxre  lands, are  d<;v.fed  to  executors  to  ftlltf 


-     /v    ^ 


(Or) 
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Eftates  upon  Condition.    Lib.  j.    Cap.  5.     Continued. 

"Without  deed  i  as  if  a  condition  be  made  opon  the  tiveiy,  359. 

^The  force  of  the  deed :  for  a  condition  to  defeat  a  frankteoement 
cannot  be  pleaded  without  deed^  but  for  a  chattel  it  may,  365. 
yettliejuiy,  by  a  verdiA  at  Urge,  may  find  fuch  a  conditioa 
without^  and  the  party  miy  take  benefit  ol  it  if  be  be  tML  en* 
forced  to  plead  it,  366,  3671  36$,  369. 

"In  regard  of  the  words  which  import  a  coaditioD» 
Jub  c9miiiione,  328.   prwifo  ftmfttt  a  ita  yirdr/,  349.  jff 
coKiin^atf  with  a  claufe  of  re-entry»  3309  331. 

poll;  and  then  it  is  doubted  whether  the 


A,  By  what  means  Eftates^ 
upon  Conditioa  •■  fair^ 
aie  createdi  \ 

With  deed 
in  which 


I 


aote 


The  form 
ofi^       ' 


In  regard 
of  the  fa- 
ihion  of  i 
the  deed ; 
for  either 
it  is     • 


Indented. 
In  this  * 
obferve 


The 

manner  y 
ofmak-  » 
ing  them. 


feofft)r  may  plead  the  condition, 
caufe  by  intendment  it  appertsuiictb 
to  the  feoffor ;  yet  it  fecmeth  he  may 
plead  it,  ft^re^  375,  376,  377. 

"In  the  firft  per* 
fon,  37»* 

In  the  third  per- 
fon*  371.  and 
both  are  equal- 
ly good,  if  merw 
tion  be  made 
that  both  per* 
fonshaveputto 
their  feals,  373. 

The  manner  of  pleading 
them,  when  the  (hewinft 
of  one  part  is  as  good  as  ot 
tlie whole;  forbeitbipar-. 
tite  or  tripartite,  it  is  all  bu| 
one  deed,  370. 


n^nmdo 
they  tie ; 
JciL  any 


Jf.  The  operation 
of  EQates  upon 
Conditioa  in 


How  they 
do  tie 

thofethat    . 
are  fub-    ^ 
jedl  there- 
iintoi  JciU 


either 


To  wipe  away 
the  whole  eAate 
in  fuch  degree, 
difcharged  as  it 
was  at  the  time  * 
of  the  making  of 
the  condition, 
^35^.    This  is    ■ 


{That  come  in  by  defcent ;  and  althongh  there  be  divers  difleifms  and  de. 
fccnts  paii,  yet  the  working  of  a  condition  (ball  take  place,  39 1, 
392.  409. 
That  come  in  remainder,  although  the  particular  tenant  only  receive  the 
condition,  374.    . 

"To  leave  their  eflate  entire,  and  detain  bat  the  ufe  only  for  a  time ;  as  vtrhetx 
a  leafe  is  made,  and  rent  referved  with  a  condition  tore-enter  upon  non- 
payment, and  detain  it  until.  Ice.  in  manner  of  adiltrefs,  327.  ' 

"And  in  fuch  cafe,  where  an  entry 
is  congeahle,  the  frankteneraent 
reflcth  not  without  entry,  351. 

But  fuch  entry  or  re-entry  can  be 
referved  to  none  but  the  feoffor 
and  his  heirs,  347.  as  RicbeiPs  cafs 
is,  720,  721,  722,  723,  724.  For 
if  a  feoffment  be  made  to  pay  a 
yearly  rent  to  a  ftranger,  the  con* 
ditlon  is  good,  yet  the  rent  is  bu^ 
a  penalty  to  the  feoffee,  i^tW. 

By  the  a£k  of  God  ;  as  by  the  death 
of  them  to  whom  the  condition  is 
to  be  performed :  but  if  fome  of 
them  only  be  de«id,  the  feoifee 
muft  perform  it  to  the  other  a^ 
near  the  meaning  of  the  parties  as 
he  may,  and  To  be  difcharged,  352^ 
353»  354* 

By  the  aa  of  the  party,  C,    Vid^ 
-    infra. 


"Upon  breach  of 
the  condition,      , 
where  the  feof- » 
for  may  enter. 


Upon  fuch  an 
a^  done  that  the 
condiiiun  catmoi^ 
afterwards  be 
^rformed^ 


C;  Aas  of  the  party  that  the  condition  f^"^^  *  fcofTmcnt  or  a  leafe  for  life  |o  another,  355. 
cannot  be  pcrfwimed  afterward  h]  him,  j  O--  make  a  leafe  for  years,  356. 
and  yet  be  fhould  perform  the  condiV  q^ ,^ 
tion  as  if  it  were  to  m^ke  a/eoffment,  ) 

.       •      .      jorif 


snd  the  fi^ifee    - 


take  a  wife,  if  he  were  fole  at  the  time  of  Che  fooffmont,  357;, 
he  char^^  the  land,  fuar^  d$  bocf  358. 
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(H) 


9. 


HK^hen  defcents 
do  uke  away  ^ 
the  entry  of     | 
fnch  as  have 
right. 


EiUtes  upon  Condition.    Lib.  j.    Cap.  6«  and  7.    Cdntimied. 

DeTccnts*    Cap.  6. 

rpon  a  difleKHiy  when  a  difleifor  being  a  body  natural,  415.  dieth  nacimllyi  410.  feifed 
in  fee  fimple,  3S5.  ^87.  ora  donee  in  taile  from  a  dilteilTor  dieth  feiXed  in  t4ile>  326, 
3S7.  in  pofleflion,  388.  and  this  by  courfe  of  law  doth  immediately  defcend  to  hit 
ilfue  or  fome  collateral  heir»  389.  394*  not  party  to  the  diffeifin,  395.    Bot  an  ef- 
cheat  for  want  of  his  heir  is  not  foy  390.    And  this  puCteth  hiro  that  hath  right  to 
his  adlion  until  the  impedloient  be  removed ;  as  if  the  heir  endow  his  mother,  393* 
or  that  the  diifeifee  within  age  enterech  upon  the  heir  in  by  defcenCi  407, 408.  ia 
thefe  cafes  the  entry  of  tbe  difleifee  is  revived,  409. 
Upon  an  abatement  between  bretliren  1  as  if  the  younger  entered  upon  lands  defcended 
to  the  eldeft,  the  eldcft  not  having  made  any  adtual  entry,  396,  and  dieth,  fnch  de- 
fcent  take  th  away  no  entry,  396.    So  it  is  of  two  coparceners,  if  one  enter  iuto  the 
whole,  398.  but  if  he  which  abateth  were  a  bailard  in  tbe  law  of  the  bnd,  yet  a 
Mar/rrr  in  the  fpiritual  law,  and  died  feifed  withoat  interruption,  fnch  defcenC  doth 
(_    not  only  bar  the  muHer  of  his  entry,  but  alfo  of  his  aAion,  399, 400,  401. 
In  regard  of  their  eflates,  letTee  for  years ;  for  be  leaveth  tbe  reverfion  in  the  heir  which 
is  in  by  defccnr,  411.  but  it  is  othierwife  of  a  tenant  fpr  term  of  life,  41 1. 

"Of  time  in  which  the  diileifm  and  defcent  wa;,  viz.  if  iC 

be  in  time  of  war,  it  taketh  away  no  entry,  41a. 

rExprrily. 

Of  making  the  |  Implicatively,  by  bringing  of  an  aAion  t 

claim*  I     but  if  a  defcent  be  caft  thtm  curia  ad» 

^     vijati  vuhf  ^utertf  422. 

rinfencyy  402. 
I  Coverture,  403,  if  no  ti- 
rin  tben^elvesX     tie  of  entry  were  gi- 
I  I     ven  but  only  the  co- 

^    verture,  404. 
others  ;  as  the  heir  (hall  avoid  a  de- 
fcent caft  in  the  time  of  his  anceftor  ^ 
mm  fane  memory,  as  well  as  he  (hall  a 
fei'ffment ;  neither  of  which  the  au> 
^    ceftor  hrofelf  could  avoid,  405,  406* 
For  impediments.    Vidi  A*  infra. 


What  man- 
ner of  per- 
fons  (ball 
not  be  pre. 
judiced  by  < 
fuch  de- 
scents. 


nrbecircum- 
ftances. 


In  refpedt  of/ 


Tor  defe^ 


The  privileges 
of  the  perfons 
of  fuch  as     ' 
(hould  make 
their  claim* 


.. 


for  impediments.  ^ 


rAboot  the  king's  affairs,  439. 
Tor  didance  of  place ;  as  if  J  Otherwife,  for  fuch  by  intendment  cannot  have  notice 
he  were  out  of  tlio  realm    <      of  thin  ;s  done  in  the  realm,  440.  and  fuch  fliould  not 

I     have  been  barred  by  a  fine  before  the  ftatute  of 
\^    non-claim,  441. 
Compuilive ;  as  if  he  were  in  prifon,  436.  for  neither  out* 
lawrv,  nur  recovery  by  default,  (hall  bar  fuch  an  ooe^ 

Bv  reclufe  of  their  )     ^**'^*^  **^  matters  of  record,  4^7, 438. 
cZrK  i<   f         rr»   S  Cvf\\  \  for  the  aid  of  their  profclfum  ;  therefore  if  one  enter 
U>enonsoinecemty.A      j^^^  ^^^  j^^^^  ^^  ^  ^^^^  rnxxitifi  of  vacation,  and  die 

I     feifed,  <pMer$  if<fuch4efceiit  (hall  bar  the  nes^t  elected  abbot 
\^    of  his  entry,  443. 


Continual  Claim.    Lib.  3.     Cap.  7, 


< 
•1 


o 
as 

9- 

c 

O 


fTTow  this 
cUim  muft 
he  m«idc. 
Tor  this 
confider 


"The  perfons 
which  (hould 
make  it^ 


The  circnmftances 
,tn  making  of  it* 


The  operation 
of  it  when 
's  made. 


He  himfelf  which  then  hath  title  of  entry,  whofe  claim  (hall  avail  for 

thofe  in  remainder  or  rever(ion,  416. 
Some  other  for  him  ;  as  his  fervant ;  which  being  made  by  his  com- 
mandment, and  in  his  name,  fuiliceth,  if  it  be  made  in  fuph  eiftr^ual 
manner  as  the  mailer  himfelf  durft  have  done  it  at  the  time  of  the 
commandment  given,  432,  433,  434.  othci*wife  qutcrt  how  it  (hall 
avail,  435. 

Of  lime.  It  mud  needs  be  m;»de  within  the  year  and  day  pf  the 
death  of  the  diffeifor,  elfe  ii  giveth  no  benefit  of  ent^y  to  the  dil'- 
feifee,  423, 424, 425, 426,  427,  428. 

!ln  the  land  whereof  one  is  dilfeifed,  or  in  parcel  of  it,  in 
the  name  of  all  in  the  fame  copnty,  417,  418. 
If  one  dure  not  enter  into  the  land  iifclf,  then  in  fome 
place  fo  near  the  land  as  he  dare,  4.19, 420,  4:  i. 
ror  purgmg  tne  prefent  for/,  it  dereateth  the  edate  uixih  which  the  claicn  was  made  i 
as  if  it  were  upon  a  tenancy  in  taile,  the  continuance  of  occupjtinn  afterwards  is  t 
new  di(rei(in,  which  giveth  a  fee,  429.  for  which  the  claimor  m^y  maintain  a^ 
aflion  of  trefpafs,  or  i^art  vi  et  utms,  ^c,  or  u}>on  the  itatucc  $  R.  i.  y,  tM 
8.  ff.  6.  9.  430,  431. 
For  prefei'vlng  the  future  right  of  entry  after  fuch  claim  made  ;  for  then  the  entry  rf 
the  claimor  is  coufieablej  noiwithftanding  the  defcent  of  any,  414,  41  i*  4:^a» 
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Rclcafes.    Lib,  3.    Cap.  8. 


rin  th« 

matter 
w  hereof 
it  is      4 
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for  ei- 
ther it  is 


Of  other 
things ; 


In  the 
manner 
of  mak-^ 
ins  *^f  it  )  to 
ill  re- 
fpedl  of 


The  per- 
fons  to 
whom  a 
rcleafe  of 
right  of 
land  may 
be  made ; 
either 
the 
tenant 


Of  the 
freeholi!. 


< 


Llah 


"Howie 

iiiureth. 


How  it 

muft  b- 

^plcailcd. 


'Oflaiu!8,444. 

rR6a1|  whicli  harreth  nl>t  an  entry,  496. 

I  Parfonaly  whidi  baiiieth  not  Che  reprilil  of  perfonal  ttrn^isy  497^ 
"^  Actions  <      49  S.  * 

lEtthcrofthefeisabftrofmixtadlions;  ae    -    J^jf/'*^** 

Appeals ;  which  barreih  an  apt^eal  of  murder  or  rdbbery  ;  and  fo  doch  a 
reteafe  of  all  manner  of  a^lions,  500,  501.  and  an  appeal  of  roayhem  by 
,      a  releafe  of  actions  perfonal,  502. 

\  Errors  ;  for  other  releafes  bar  not  by  bringing  a  writ  of  error  to  revdrfe  an 
outlawry,  ^03. 
Exfcutions  ;  which  a  releafe  of  all  anions  will  not  bar,  unlcfs  it  be  '<a  /crrc 

f.iciai  after  the  year,  504,  505,  506,  507. 
All  manner  of  demands.    This  is  the  furcft  releafe,  5089  509,  510.  but   a 
^    releafe  of  all  manner  of  quarrels,  qitacrt  of  what  tSetl  it  is,  51  u 
fill  deed,  447. 

f  By  a  defcent  without  aftual  entry,  44.8. 

rif  the  tenant  in  a  preecipc  alien  depending  tfis 
By  fuit  I      fuit,  a  releafe  to  hull  notwithftanding  is 
ill  bw  ;<      good,  490, 49 1 . 
as  j  To  the  vouchee,  who  it  fuppofed  tenant  ia 

[^  the  eye  of  the  law,  491. 
By  reafon  of  an  ancient  right  remaining  in  bim  to 
Vrliom  the  releafe  is  made ;  as  between  lond  an<l 
tenant,  if  the  latter  be  ^iiTeiled  in  regard  of  the 
privity,  this  releafe  is  good  as  to  the  extinguiih- 
ment  of  the  feigniory,  4^4.  458.  but  a  releafe  to 
the  tenant  which  hath  made  a  feoffment  is  void, 
457.  fo  it  is  bet\veen  donor  and  donee  in  tail,  455* 
fo  between  leOfor  and  Icffee,  but  then  the  rent  only 
^    is  extind,  and  not  the  reverfion  given  away,  456. 

447- 
LcfTee  for  years,  after  his  ndlual  entry,  459.  leflee  at  willy 

as  it  feems,  460.  but  not  10  him  that  occupieth  only  by 

pc^miflion  of  the  owner  without  any  Icife,  and  tliat   is 

for  want  of  privity,  461.  unlefs  it  he  between  feolfor 

and  feoffee  upon  confidence,  4611  462,  463. 

In  reverfiun  fometimes  ;  as  if  a  dilfeifor  make  a  leafe  for  life,  449.  but 

not  to  wue  in  remainder  in  d'oit^  451.  and  fuch  n  releafe  (ball  benefit  the 

particular  tenant,  if  he  have  the  deed  to  Ihew,  et  e  cwvttfo,  453. 

^Tbe  form  of  a  releafe.    FUU  A.  infra* 

CMitttr  refiatff  as  between  jointenants,  305. 
^Between  the  parties  I  Mitigr  Udrcitf  as  between  difleifor  and  difTeifeey  306.  466» 
to  the  releafe,  it      <  Exttnguifhment,  307,  308.  and  this  is  where  he  to  whom  the  re» 
inurtth  by  way  of     |     leafe  is  made  cannot  have  the  things  releafed ;  as  between  lord 

[^    and  tenant  for  fervice,  or  for  rent  charge,  or  common,  479, 480. 
""Entitled  by  the  right ;  as  if  the  releafee  had  accepted  it  of  a  ftranger  upon 
condition,  or  had  granted  a  rent  charge,  he  (hall  avoid  neither  of  them 
by  a  releafe,  witliout  an  actual  entry  of  him  who  had  right,  476, 477. 
fU  there  be  twto  diffeifors,  and  the  dilTeifee  releafe  to  one  of  them,r 
he  fhall  hold  out  his  companion  ;  but  a  releafe  to  ope  of  the 
feoffees  of  a  dtffcilfor  inureth  to  both,  471, 473,  474, 475- 
If  an  in  fat  it  difTeifor  alien  in  fee,  the  alienee  dies  to  whole  heir 
the  diifeifee  releafeth,  he  (hall  bar  the  diiicifor,  continuing  yet 
within  age,  in  a  writ  of  right,  478.  481,  481,483,  484,485* 
in  which  writ  the  mere  rip;ht  cometh  m  quediun,  and  not  his 
lawfulnefs  of  po(re(non,  486, 487.  489.  and  he  muft  count  in 
feifin  of  him  or  his  ancseftors,  and  prove  it  according  to  the 
_    count,  514. 
A  rtleafe  oCreal  a^^ioiis  can  be  pleaded  by  nonebnt  the  tenant  of  the  land,  494. 
If  a  dilTeifor  make  a  feoffment,  ^c.  and  yet  take  the  profits,  and  the  dilfeifee  reJeafeth 
unto  liim  .dl  re.il  nctions,  and  yet  fneth  afterwards  a  writ  of  entry,  in  nature  of  an 
aflife  againft  him,  ^Uffre  hoW  ^ie  diifeifor  Iball  plead  t^  releafe  to  take  any  ad  van- 
t.ige  thereby,  499* 


In  pofTeflion ; 
as  to    -     - 


Again  ft 
Grangers 
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Claim- 

1:15  of    i 

wrong. 


/.  the  (brm 
of  a  releafe ; 
for  the  w  hicli^ 
note. 


''That   no 
by  way 


flanJing  .be  comm.m  form,!      tP'^'"'"\  "  ^'^'  V      "'  '  «'>t-l«"-*.ce 
44  5. 446- therefor,  a  releafe    (.     before  the  Jay  void,  jij. 
If  it  be  made  tn  enlarge  an  eftate,  the  eftate  intended  muft  be  made  and  exp'ef. 
fed,  465. 468-  but  if  the  leleafor  h.ith  but  a  right;  4691  470.  or  if  CkQ  feleaUea 
had  a  fee  before,  it  neetlcib  not,  467. 
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Conftmadoi).    Lib.  3.    Q^  9» 


I 


'Tht  fbrm  of  it)  ^$.  in  whidb  tbefe  trord*  Mr  «r  Mwt^  ittiouctt  to  as  lOUBh  as  nrtfirmatn,  531.  which 
(as  focne  ochers)  inaretb  by  way  of  c«UQgttUhaitiit ;  as  whrtrt  the  Wd  siant^h  his  retit  to  the  t»> 
nam,  or  the  grant  of  a  rant-charge,  543,  544. 
nVherc  it  inuretb,  viz-  i^'here  there  is  fuch  a  poffefllon  before  wliereapoii  a  confirmation  may  work| 
thereforejf  one  take  away  my  villein  in  grofsi  and  1  confirm  his  eftat^,  it  is  void,  541,  54a* 

rin 

what 


2<  ^ 


t 

O 


man- 
ner 


"c  ir  one  uM^e  away  ray  vmein  in  groiS|  ana  a  connrm  nis  eiiaie,  11  is  voia>  541,  54a* 
TExprefsly* 

J  By  iroplicatioM  ;  as  4f  the  heir  of  a  dilTeifor  being  in  hy  deibent,  the  difTeifee  joineth 
^     with  him  in  a  feoffmenti  here  is  the  confirmation  only  bf  the  difleifeey  and  tlie 
I      feoifmdkit  of  the  other ;  but  if  the  diffeifee  fliall  bring  a  Vrit  of  eutiy  in  the  ptr  a 
'     [^    CM  agaitift  the  feoffte,  jtutrg  how  he  (hsU  plead  this,  574. 

'Merely  to  confirm  an  eitate  Ruute  before,  which  is  the  prclper  force  of  it ;  for  <««• 
JlniLire  idem  tft  quod  fr^mm  facert  \  M  when  difleifee  coiifirmeth  the  eftate  of  the 
diflfetfor,  519,  5aoy  521,  jii.  or  of  a  leflee  to  a  dilfeifor,  or  a  rent-charge  gi anted 
by  a  dlAetfor,  though  he  after  enter  into  the  land,  jiuerixU  hoc,  5^7.  or  when  the 
lefTor  cbnfirmeth  tbe  grant,  519.  54$^.  or  the  lefice  of  bis  leffee,  516,  517.  or  wheti 
the  lor^  con^rmoth  the  eftate  of  the  tenant  of  the  land  y/hotp  Hm  •MgMiyy  ^Febts, 
and  common,  remain  notwithftaoding,  53^,  536,  537.  ar  wliere  the  parfon  of  a 
church  cbargeth  his  glebe  by  the  canfirmatidn  of  the  ordinary  or  patron  feifed  ia 
fee,  it  ifc  made  perpetual,  528.  64s*  fuarcy  whether  the  patron  and  chaplain  ma/ 
HOC  do  the  like,  530.        i^ 

pro  commence  preibntly,  514. 526.  533. 
CRv  enhrrirar    I  ^^  ^*^®  effed  by  way  of  remainder,  523.  where  it  is 
the eftafcc«i-<       "C^^^^^T  ^o  ^^*  ^^^^  words,  aver  tt  tenery  525.  but 
i  f^g^^gA  )     hy  neither  o^  bdth  a  rent-clnrge  can  be  enlarged  by 

To  con-  *  j      confirmation,  bat  by  new  grant  upon  furrender  of 

■firm  -ttnth  1  L    the*old  ;  hut  the  rent  in  effc  before  may  be,  548,  549. 

fome  ad- S  By  altering  of  it ;  as  a  lord  by  confirmation  may  diroinilh  the  fer vices  of 
ditifon.       f     hts  tenant,  but  not  exchange  them  for  other  or  referve  new,  538,  539. 
unlefs  he  alter  it  by  frankalmoigtie,  wbich  Indeed  is  no  corporal  fci'. 
vite,  540. 
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Attornment.    Lib.  3;     Cap.  10; 

%Vherefoever  the  lord,  or  be  in  rcvcrfion,  grants  the  fervice  of  his  tenam,  or  what  lies  in  rcverfion  by 
■  deed,  551-  568.  Without  aaornmcnl  (which  is  nothing  but  a  confent  to  the  grant)  made  to  the 
grantee  In  tlid  life  of  the  grantorf  the  grant  is  void ;  therefore  if  one  make  two  fevcral  grants  to 
two  feveral  perfoai,  he  to  whom  the  attornment  is  firil  made  ihall  have  it,  552.  and  a  rcverfion 
barely  gnmted  williont  attornment  lettletb  not,  567.  But  if  It  be  granted  hy  fine,  the  reverfion  fet- 
xleth  without  attornment ;  but  the  conufee  cannot  puniHi^wafte,  or  have  relief,  or  other  things 
lying  In  dftrefs,  without  ft,  579,  580,  581,  581.  So  they  who  claim  by  grant  cannot  avow 
without  attornment,  hot  fuch  as  claim  by  elcheat,  583,  584.  or  by  devife,  may,  585,  586. 

fHave  fuffici-    f  ^^^^''®  °"®  jointonant  rcleafeth  to  another,  tbcre  Icffee  peed  not 

Z^Xh  J  ^^f^^        \  Wher^lhert  is  lefTee  for  life,  the  remainder  for  life,  and  the 
^     (bould       I  '      '       i.     leffor  releafeth  in  fee  to  bim  in  the  remainder,  575. 

'i^  attorn       1  ^  ^^  ^^^^  perfon  which  granteth ;  for  then  he  cannot  attorn  to  his  owa 
V    gi-ant,  578. 
Where  fervices  be  granted  to  the  tenant,  who  hath  as  great  eibite  in  the  tenancy  as  the  gran- 
^    Cor  hath  in  the  feigniory ;  for  there  it  inureth  by  way  of  extinguifliment,  561. 

"^pon  grants  nf  feigniorieF,  tlie  tenants  of  the  manor  muft  attorn,  hut  not  the  tenantt 
at  will,  553.  If  it  be  in  leafe,  he  in  the  reverfion  mud  mttorn,  for  he  is  tenant  to 
the  lord,  554.  562.  hut  he  in  remainder  mull  not,  for  then  the  particular 
tenant  is  tenant  <futint  alfaire  ai/owry,  557.  and  if  there  be  mefne  and  tenant, 
the  mefne  mull  aitnni,  555. 
to  "tlie  cran**  T^P***  8*"**"^  **'*  reverfion,  the  tenant  of  the  freehold,  571.  and  tenant  in  tail  may 
tor  •  therefore  I     ***«'"»'  but  be  is  not  compellable,  570. 

'  I  Upon  grant  of  a  remainder,  the  particalar  tenant,  569. 

^Upon  gram  of  a  rentw*chnrge,  the  tenant  of  the  freehold^  556. 
xprrfly,  551.  where  the  attornment  hy  one  jointenant,  q66,  or  by  one  kind  of  fervice,  if  it 
'  be  held  by  divers,  56^,  5^4,  is  as  effedhial  as  if  it  were  by  all,  becauiie  the  feignioiy  is  entire. 
-  rBv  acccDtinc  {^^  ^ reveifioo,  558,  559,  560. 

•^  I  of  the  ffrant     "i^^  ^  remainder ;  as  where  the  edate  of  the  tenant  for  life  is  confirmed 
-A  ?  i  *  (,     with  a  remninder,  573. 

2,  V ^  \  By  giving  un  dtmer  as  feiiiii-ofthe  rent,  which  includes  an  attornment,  but  nOt  othcrwife, 

r  re-entering  into  his  term  ;  ^  if  leflbr  enter  opton  his  lefiCee  for  years,  or  life,  and 
make  a  fieQffmqit,  and  tEc  UfCecfe-entcr,  576, 577. 
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Difcondnuancc*    lib.  3.    Cap.  ii. 

'What  it  is,  viz.  ifvhen  by  wrongful  alienatioa  o£  laad>  he  which  bath  right  €» 
entery  but  is  driven  to  his  zC^oOf  592* 

fAbboty 


JhieeHTiKVAiiei* 


^Macf  difcon^ 
tinue.    They 
are  either 
bodies 


rPoUtick  ,^ 
as  an       ^ 


nvhat 

per-     ^ 
fons 


Dean,  if  he 
alien 


When 
itis{  in   M 
which     * 
I  obfervey 


How  It 
may  he^ 
made. 


Biihopi 

art  of  his  desMd 
65s. 

Part  of  the  land 
the  dean  aodd 
ter>it  isnot,^ 

Mailer  of  an  Iiofpiul,  657. 

{Tenant  in  tail»  and  driven  d 
which  have  right  to  their 
medon  io  defcendery  595, 
mainder,  597,  reverter,  59(1 
the  cafe  is. 
The  hufband,  if  he  alien  his  w 
iandi  594« 

May  not,  viz.  the  parfon  or  vicar  of  a  church,  becaofe  1 
have  no  fee  fimple,  643, 644, 645, 646, 647.  for  a  fee  ma 
in  abeyance,  64S.  as  when  tenant  in  tail  releafeth  all  bisr 

.    to  a  diffeifor,  649*  or  when  he  granteth  all  his  elbte,  6  ji 

By  feoffment  with  livery,  61 1*  63 1.  to  fome  d 
than  he  in  the  revcrfion,  6x5^  626. 

^eleafe  without  warranty  defccodin| 
him  wbofe  land  is  difcominoed, 
600, 601, 602, 603, 604,  605, 606.  C 

Confirmation,  607,  608,  609,  6iq« 

Grant,  627,  62S.  altho' the  grant  by  1 
618,  unlefs  there  was  a  new  rever 
gotten  l^fore  by  the  difcontinuor ;  , 
tenant  in  tail  make  a  leafe  for  life, 
after  grant  the  reverfioo  in  fee,  < 
621.  623.  but  then  it  muft  beexcci 
in  Che  life  of  the  tenant  in  tail, 
629. 

Devife,  624. 

Efcheat,  becaufe  the  lord  in  fnch 
claimetli  not  in  by  the  difuxuinuJ 
.    642, 

pBefbre    difcontinuancet   the    difcontii 

I      muft  be  feifeu  of  chat  eftate  which  is 

I      coniinned  ut  the  time,  ur  elfe  there  k 

For  the  manner  J     difcontinaan^,  637,  638, 639, 640, 6 


For  the 
means* 


But 
not 


by*^ 


of  the  eftate.      ^ 


I  After  difcontinuance, 
J  how  long  it  ihall  fc 
^continue. 


'Forever,  until 
right  he  re-cc 
nuedbyana£ 

For  a   time  c 
TiVfc  ^.  imfra. 


'^Contingency* 


X.  Fnr  a  time 
only,  and  th»t 
depei 
upon 


-,  and  th»t 
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...  I 


I 


Condition. 


^^here  the  tenant  in  uil  maketh  a  gift  in  tail,  or  a  leafe  for 
referving  the  reverfion  to  himfeif,  630, 

J  \^liere  a  hufband  having  iHue  by  his  wife,  who  h.id  iffbe  alfo 
\     former  hu(bAnd,  alieneth  for  liGt,  the  feme  dyeth,  lellee  for 
I      furrendereth  to  the  baron  after  the  dearh  uf  lelfee  for  life,  the 
I      may  enter  without  queiliou  ;  ^:itere  if  he  mny  nut  before,  636 

'/«  fnit ;  for  if  the  difcontinuor  enter  for  breach  of  a  cooditiooj 
difcontinuance  is  purged,  632. 

In  bw ;  as  if  an  infant  difconttnue,  and  die  in  his  infancy ; 
feeing  fuch  alienation  (liuuld  not  have  haaeil  the  infant  him 
ii  fcciuc^h  it  Ihall  not  bur  others,  633,  634^  635*- 
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tMITT 


''The  reafipn  of  the  namcy  vit.  it  it  an  ancient  term  in  law  when  a  man  hath  two  titles  tmtei 
land,  ami  he  cometb  to  pQiTeflion  hy  the  later ;  aoU  when  be  is  in,  the  law  fuppofeth 
him  in  by  the  former,  which  is  the  furer  title,  659-  and  the  caule  hereof  iS|  becaiiUie  he 
bath  no  man  againft  whom  to  bring  his  a^iun  for  his  former  title,  66 1* 

To  whom, /riV.  CO  none  bat  fuch  at  have  a  freehold  in  deed  or  law  caft  opoi& 
them,  6^  68i|  68s,  6S3. 

flf  it  be  not  exe- 

^atural;  attftenantintailedif. 
continue,  and  after  diiTeiretb 
the  difcontinoee,  and  die,  die 


When  it 
happen*  ^ 
eth* 


cuted,  he  (ball 
bar  his  execiw 
cution,  69P. 


'^Bydefceoty  i 


How  this 

freehold, 

which 

b  the      t 

puiihe 

poiief. 

iioo,muft 

come- 


By  pnrchafe,^ 


iffue  in  taile  is  remitted,  659X  „  .^  ^  «eci,ted. 
661.  notwithftand-ing  a  leco-  ^  ^^  ^^ 
very  by  feigned  title )  which        fSSi 

Civil ;  as  if  an  abbot  or  biibop  alien,  and  the  alienee 
enfeoffBth  him  again  with  licence,  his  fucceflbr  it 
remitted,  and  fliail  hold  (fifchaiged  of  all  in«Qi« 

'    incnmbrancetj  686>  687. 

As  if  the  heir  in  tailp  within  age  roarrf 
with  the  difcontinnee,  #65, 

Or  upon  difclairoerof  the  difcontinuee^ 
which  the  demandant  cannot  hinder^ 
but  in  fuch  actions  where  damages 
are  to  be  recovered^  6919  69a* 

"Where  his  entry  is  congeable :  there 
the  taking  of  any  eilate  otherwiic 
than  by  indenture,  or  matter  ofre« 
cord,  will  not  eilup  him  of  hi$  re« 
mitfer,  693, 69^695,  696- 

Wliere  his  entry  is    not  congeable* 

Fiiii  A%  infram 


Bya^tof 
law; 


By  the  aa 
of  the 
party 
himfelf. 


""By  bis  difagreement  therennto ;  m  if  tenant  in  taile  enfeo^  bis  fbn«  9oA 
anotlicr  makctb  livery  to  the  other^  6|4« 


^  Where  his  entry  is 
not  congeable,  there 
his  foUy  in  taking 
any  thing  from  ttie^ 
dafcontiaoce  mud  be 
f^ptfed,    -    .    -    - 


By  other  imper- 

fedlions  where- 
in folly  cannot* 
^  be  imputed  ;  as 


Infancy* 


Coverture  t  as  if  the 
hulband  difcontinue 
the  wife's  land,  and 
the  difcontinuee  leafe^ 
it,  666.  671,  672.  or"^ 
the  dtfleifee  of  the 
difcontinuee  leafe  it, 
678,  to     -    •    -    • 


"Baron  and  feme,  although  it 
were  by  fine,  669.  for  in  uk« 
ing  any  thing  he  fhall  not  be 
examined,  670-  Yet  the  haroa 
cannot  bar  his  ieflbr  in  an  a  Aioii 
of  waft,  667.  but  the  feme  ia 
default  of  her  baron  at  the 
grand  diftrefs  may,  668,  ^69. 
and  (he  (hall  maintain  an  afiife 
againft  htm  for  entry  after* 
wards,  679.  and  if  thb  be  bvt 
of  a  particular  eftate,  they  ia 
reverfion  or  remainder  are  re« 
mitted  alfo,  673. 

The  feme  only,  if  the  baron  were 
then  abfent,   and  after  ajj^ee 
,    unto  itj  677* 


l^) 


ANALYSIS    OP    LITTLETON. 


Warranty.    Lib.  j.    Cap.  ij. 


'"Lineal,  where  a  man  makcth  a  feoffment  with  warraoty ,  ;and  this  de; 
to  his  fon  ;  the  caufe  oF  tvhich  name  is  nnt  for  tbe  Uiieal  dcfcent 
but  becaufe  the  land  fhould  fiave  lineally  defcended  if  fach  iKrarram 
not  been,  703.  706.  715.  The  like  is  of  the  feofhneut  of  the  n 
with  warranty^  713,  714. 


'The  feveral 
kinds  of  it 
wUicHare 


:< 


Waxkahty. 


Collateral.     This  is 
where  he  that  raakech 
the  warranty  is  collate, 
ral  to  the  title  ;  and  he 
upon  whom  the  war-  ^ 
ranty  defcendeth  can- 
not convey  the  fame 
land  from  the  war*  ' 
ranty,  705.  717;  »  - 


If  the  father  diffcife  the  fon,  and  after  n 
feoffment  with  wurrauty,  704. 

If  a  man  be  dilfeifed  of  lands  in  fee,  and  hj 
fue  two  Tons,  ths  youngeft  relenfeth  with 
ranty,  this  is  collateral  to  the  eldeft*  707,  < 

If  the  difleifee  were  tf  lands  in  taile,  the 
ranty  of  the  uncle  is  coUaiera),  719.  Am 
a  man  have  three  fons,  and  entail '  bis  U 
the  eldeft,  wiih  remainder  t^  the  fecont 
and  tlie  eldefi  dolh  difcontinue  vfrith  war 
716.  719.  As  it  is  of  fons>  fo  it  is  of  d 
t^rsy  710. 

Commencing  by  diiTeifin  ;  as  if  the  father,  fee.  being  Iclfee  far  years, 
will,  of  hi'  fons,  make  a  feoffment  with  warranty,  698.  or  if  t 
jointennnt  with  hit  Ton,  and  make  a  feoffment  of  all  the  %varraiityj 
So  ff  guardian  in  (bcago  or  chivalry  make  feelfment,  699.  So  if  a  dtl 
imfticdiately  make  a  feoffment  over  with  warranty,  70a.  or  if  one  1 
a  Asoffment  of  the  houfe  of  ^*  B.  with  warranty  to  barretors  a 
country,  for  fear  of  whom  j4,  B.  departeth  the  honfe,  701. 

The  quality  r  What  words  will  make  a  warranty,  viz.  fTarrantixo  only,  733. 

of  it.  <  VfbsLt  effect  a  warranty  is  of,  via.  to  bar  or  rebutt,  &c    ride  j9.  imfra 


y^.  What  tffcfta 
warranty  is  of, 
«iz.  to  bar  or  ^ 
rebutt,  &c. ; 
wliere  note, 


'What  warranties 
do  bar,  Viz. 


Lineal,  for  lands  in  fee,  but  not  in  fee  taile  without  a 
71a. 

Collateral  harreth  both,  but  in  ctfes  efpecially  provided^ 
as  by  the  ftat.  of  Glou(fjUr  the  warranty  of  the  tenai 
the  cuitcfy  barreth  not  whhout  alfets,  although  it  I 
fine  levied  by  the  liufband  only,  714.  728,  729,  730, 
732.  But  tenant  in  dower  or  fur  life  are  not  wichii 
flatiite*s  compafs,  725.  yet  if  fuch  wamuity  deicc&d 
an  infant,  he  Ihall  not  be  b£.rrtd,  726. 

^Commencing  by  dilTeifm  duth  never  bar,  697. 

Whom  they  bar,  viz.  none  but  thofc  upon  whom  they  do  defcend  ;  ther 
they  muil  needs  att;:ch  in  the  nnceftor,  and  the  warranty  by  devife  l\s 
not,  734.  and  warranty  doth  defcend  always  upon  the  heir,  therefore  it  I 
defcends  upon  the  brother  of  the  half-blood,  737.  nor  where  the  hloi 
corru|Hed,  745,  746,  747,  at  the  common  law  {  utk  by  cuftom,  as  bor 
Euglifh,  or  gavelkind,  718.  735,  736. 

TThe  eftate  wherennto  f^^  *"  ^""^^  73«- 

I      tl»eybe  annexed  be  J  T^f^  .^.  «... 
How  long  th?y  bar,  J  J^Defeatod,  741,  742,  743,  ? 

^    viz.  uniil    -      .    A 

I  The  warranty  be  rcleafed,  and  he  on  whom  the  wan 

\^    doth  defcend  hath  the  releafe  to  fiiew,  74$. 


END  OF  THE  ANALYSIS  OF  LITTLETON. 


ADVERTISEMENT 

TO   THE    PRESENT   EDITIOK. 


TN  this  Edition^  the  Original  Work,  ampnbenJRng  tbt  Text  ^ 

Littleton's  Tenures  in  French^  with  an  Englijh  tranfiation^ 

and  Lord  CokE's  Commentary,  is  printed  in  Tw§  F$kmis^  the 

Notes  $f  the  Editors  being  contained  in  a  feparate  Volume^  divided  in 

the  order  of  the  Three  Boots  ^Littleton,  and  made  to  correfpond 

therewith  kj  a  number  affixed  in  the  margin  to  each  Note,  anjwering 

U  references  at  the  foot  of  the  page  of  the  original  work.     This  f^olunu 

imludes  all  the  Notes  containing  any  diJiinSf  pofttion  of  laWj  or  any 

abfervation  er  comment  thereon*     Such  other  Notes  as  conftfl  merely  of 

correSlions  of  the  Text,  and  of  references  to  other  authorities^  are  con^ 

tinned  to  he  placed  at  the  foot  of  the  .page  of  the  Text  or  CommenC 

to  which  they  belong. 

In  printing  the  Text  of  Littleton,  which  it  has  been  ufual  to 
divide  into  SeSlionSy  it  was  found  necejfary  to  give  each  SeSlion  entire^ 
followed  immediately  by  Lord  Coke's  Comment,  inftead  of  placing 
the  Se£iionj  Tranfktion^  and  Comment  in  three  collateral  columns^  as 
in  the  former  Editions ;  this  arrangement  in  fome  inflances  occafions  a 
flight  tranfphfkion  of  a  part  of  a  Sexton,  into  the  preceding  page^  as  in 
the  fjrjl  SeRion  of  the  work  \  but  this  alteration^  while  it  prefents  a 
more  natural  order  in  reading  the  original  l^ext  and  Comment,  cannot 
produce  any  material  inconvenience  in  referring  to  and  from  this  work  ; 
the  references  from  other  books j  and  from  one  part  to  another  of  the 
prefent  work^  being  ufually  made  refpe£llvely  to  the  number  of  the  SeBion 
^Littleton,  as  in  the  preceding  Analysis,  and  to  the  page  of 

Lord 


ADVERTISEMENT. 

Lord  Coke's  Commentary  ;  vahUh  lajl  is  therefore  accordingly^ 
in  the  frefent  Edition^  always  accompanied  with  the  number  of  thi 
page  corre^anding  with  all  the  formtr  Editiensy  confpicuoujly  placed 
in  the  inmr  margin^ 

Ah  Ikdtx  of  the  Names  of  Cafes  citedy  Jtated^  or  commented  upon 
in  the  courfe  of  the  Notes^  is  now  added  i  as  alfo  a  mere  full  and  com* 
prehenfive  Index  to  the  fuhje^  matter  contained  in  the  Notes  of  tht 
EJitorsj  including  thofe  now  added  in  this  Fifteenth  Epition  ^ 
Mr.  BuTLEiu 


# 


THB 


THE 


FIRST      PART 


^F    THE 


INST  IT  U  T  E  S 


CF    THE 


LAWS   OP    ENGL  AND^ 


Chap,  r. 


Fee  iimple* 


Sea.  K 


mt^m 


I.  a. 


]  Vr^ENANT  en  fit  fimpU  ift  eeluj 
^  jC  que  ad  terns  ou  tenemeitts  a 
tenet  a  luy  et  a  fes  heins  a  touts 
jeurs.  Et  eft  appel  en  Latin^  feodum 
fxmpIeX)  quia  feodum  idem  eft  qu6d 
haereditas  (1)9  et  fimplex  idem  eft 
quod  legidmum  vel  purum.  Et  fie 
Kodum  umplex  idem  eft  quod  hsre- 
ditas  legitima,  vel  hsreditas  punu 
Car  Ji  heme  voile  purchafer  Urres  ou 
tenements  en  fee  Jmple^  il  covient  de 
itver  ceux  parolx  en  fon  .pur chef e^  A 
aver  et  tener  aluyet  a  fes  heires:  ear 
ceux  parolx  (fes  hiires)  font  Veftate 
£enheritdnce»  Colt  Ji  borne  purcbafe 
terres  per  ceux  parolx^  A  aver  ej^ener 
a  luy  a  touts  jours ;  ou  per  tielsfjfarols^ 
A  aver  et  tener  a  luy-  et  a  fes^offignes 
a  touts  jours:  en  ceux  deux  cafes  il  ny 
did  eftate  foifque  pur  terme  de  v/>,  pur 
Ua  que  U fault  ceux  parols  (fes  heires U 


TENANT  in  fee  Cmple  is  he 
iwiiich  hath  lands  or  tenements 
to  hold  to  him  and  his  heires  for 
ever.  And  it  is  called  in  L^tin^feodurn 
fimpleX'i  ioT  feodum  is  the  fame  that  in- 
heritance iS)  znAJimplex  is  as  much^as 
to  iav,  lawful!  or  pure.  And  {o feodum 
fimpux  fignifies  a  lawfull  or  pure  in- 
heritance. For  if  a  man  would  pur- 
chafe  lands  or  tenements  in  fee  fimple, 
it  behooveth  him  to  have  thefe  words 
ih  bis  purcbafe,  To  have  and  to  hold 
to  him  and  to  his  heires:  for  thefe 
words  (his  heires)  make  the  eftate  of 
inhetitance.  For  if  a  man  purcbafe 
lands  by  thefe  words.  To  have  and  to 
hold  to  him  for  ever;  or  by  thefe 
Words,  To  have  and  to  hold  to  him 
and  his  affignes  for  ever:  in  thefe  two 
cafes  he  hath  but  an  eftate  for  term  of 
life,  for  that  there  lacke  thefe  wor^s 

(hit 


Vol.  I, 


(0  [Se^N.i.] 

B 


Oap.  t.       Of  Fee  iimpici  8cA.  1* 

Us  fUiux  bar^lx  tantfolimint  fini  (his  heires),  wfakfa  words  onelT  make 
teftaUtTenbirittmcetntitdiftoffmints  an  eftate  of  inheritance  in  all  ieoff- 
€i  gtauts.  ments  and  granb. 

¥i*  ^&.  %%.    «  Cf^NJNT,^'  in  Latin  inuMi,  is  derived  ofdie  veiiie  turn,  and  hath 

J[     in  the  law  five  iigni6cations.     I.  It  fignifies  the  eftate  of  the 
Und :  as  when  the  tenant*  in  a  pnteifi  of  land,  pleads  ftUnm 
ttMit,  iic.  this  is  as  much  as  to  foy,  that  he  hath  not  fdiin  of  the  free- 
hold of  the  land  in  queftion.  And  in  this  fenfe  doth  oar  author  take  it 
in  this  plaee :  and  nereibre  he  faith,  tenant  in  fee  fimple  u  ht  which 
^     hdth  lands  to  hold  to  him  and  his  heires.    2.  It  fignineth  thtf  tenure 
or  the  fervice  whereby  the  lands  and  tenements  be  holden ;  and  in 
this  fenfe  it  is  iaid  in  the  writ  of  right,  fu^e  elamM  temn  dt  ft  per 
I  ^  Uberumfiruitium^  lit.  And  in  tUs  fifiiiification  he  is  called  a  tenant 

isIe  t.*  1*?.  ^^  holder ;  becaufe  all  the  lands  ana  tenements  in  England, in  the 
a4!E.  3.'65V66.  hands  of  fubjeds,  are  holden  mediately  or  immediately  of  the  king  ff  «  D*! 
44.E.  3.  5.  (i).  For  in  the  law  of  England  we  have  not,  properly,  alUdimm% 
4S.  E.  3. 9.  that  is,  any  fubjedk  laiid  that  is  not  holden ;  UiileiTe  you  will  uke 
(^-  Y^  50JO  ttUOium  for  ex  Jeiiie,  as  it  is  often  uken  in  the  Booke  of  Dme/M^ 
r la.  Co.  0? Cafe  (2)  *  ^'^d  tenants  in  fee  fimple  are  there  called  aUdarii  or  mkariu 
of  Stiinneries)  And  he  IS  called  a  tenant,  becaufe  he  holdeth  of  fome  fiiperior  lord  hf 
Mir*  det  Juft.  fome  fervice.  And  therefore  the  king  in  thb  fenfe  cannot  be  faid 
c  ft  ^^*  M  to  be  a  (5)  tenant,  becaufe  he  hath  no  fuperior  but  God  Almighty; 
ttandiT'cap.  aS*  pr^diwm  d&mini  regis  efi  dtrtSnm  dMumittm,  cmjus  mMus  euubef  eft  nijt 
Le  ft.  de  i6'.  r!  ^^^*  And,  as  Bradon  faith,  Omms  quidem  Jub  e^et  ipfo  fab  nutLt 
ft.  cap.  <•  nifi  tantum  fwh  Dee,    The  poiTeflions  of  the  king  are  caUedySK-rtf 

24.  El.  Dy.  313.  patrimenieif  and  dominica  cerona  rffi/«^  But  though  a  fubje£i  hath  not 
AlttmWoS*i "  P^'^P*^'''/  direauMy  yet  hath  he  utile  dominium.  Of  thefe  tenants  our 
^^Xt?  '     author  Ipeaketh  in  his  fecond  booke.    3.  Alfo,  tenere  fignifieth  per- 

(Cro.  Ch&  St.)    formance,  as  in  the  writ  of  covenant,  quod  tenemt  cotrventiomm,  that 

i»>  that  he  hold  or  performe  his  covenant.  4*  And  likewife  it  figni* 
fieth  to  be  bounds  as  it  is  iaid  in  every  common  oblieatioo,  teneri 
et  firmiter  ehligari.  Laftly,  It  fignifieth  to  deeme  or  judge ;  as  ia 
38.  £.  3.  c.  4.  it  (hall  be  holden  for  none;  (that  is)  judged  or  deem- 
ed for  none ;  and  fo  we  commonly  (ay,  it  is  holden  in  onr  bookes. 
And  thefe  feveral  fignifications  dbe  properly  belong  to  our  tenant  in* 
fee  fimple.  For  he  hath  the  eftate  of  the  land,  he  holdeth  the  land 
of  fome  fuperiour  lord,  and  is  to  perform  the  fervices^due,  and  there-^ 
Unto  he  is  bounden  by  dobme  and  judgement  of  law.  Of  the  (e-^ 
verall  eftates  of  land  our  author  treateth  in  his  firft  booke:  and  be« 
^*&*rb.Vcii*^8*  8**^^*^^  **^^*^  ^^  fimple,  becaufe  all  other  cftates  and  interefts  are 
iraa!nb'4!i^s!  derived  out  of  the  fiime. 

(4.  Inft.  20a.)  Domefday.  Mir.  dea  Juft.  cap.  »•  ie£b.  15. 17. 

Braa.  lib.  i.  "  FetJimpU^*  Fee  (4)  commeth  of  the  f  rtXiA  fief  (i.e.)  pretdium 

cap*  5*  6,  7/      hene^dmiuM^  and  legally  fignifieth  inheriunce,  as  our  author  him* 

fjplfe 


Braa.  lib.  i« 
cap.  8 


Brit.  fo.  ^3 
207)  loS. 


(i)  Same  doAHne,  50.^Air.  pK  li  poft, ' 
65.  Plowd.  4f  8.  The  ori^n  and  principle 
of  ihis  dodlrine  is  well  explained  in  Wrigfat^s 
Ten.  58.  and  a.  Blackft.  Comm.  4iB.  ed.  5. 
See  alfo  Wright's  Ten.  kj;.  and  Mad. 
Baroo.  Anglic.  25. 

(1)  See  pod.  5.  a.  For  particalart  con» 
cerning  Domefday  Book,  iee  the  books  cittd 
in  Wright's  Ten.  56.  iii  note  p.  and  alfo  an 
Account  of  DomeAIay  Booky  and  an  Ac* 


count  of  Daaegeld,  both  printed  by  order  of 
the  Antiq.  Soc.in  t^S^* 

(3)  For  example!  and  eonfequencet  of 
this  doarine,  fee  Dy.  154.  Plowd.  aia* 
poll.  t6.  a.  6.  Co.  '$,  b.  Finch,  fol.  ed*  7* 
a.  Ro.  Abr.  513,  514.    Poft.  i»  k.  n»4. 

(4)  For  the  derivation  of  the  w6id  Fei 
fee  Witght's  Ten.  ^  and  the  books  thera 
cited. 


Lib.  u  Of  Pee  fimple.  ScA.  x; 

§Ak  hereafter  esrponndedi  it    And  fimple  u  added,  for  that  it  Is  Brit.  cap.  }4* 

Jefcendible  to  his  heires  genendlx,  that  u»  fiaply,  without  rcftraint  ^*  '9:. 

to  the  heires  of  his  body,  or  the  Uku    Fiodum  ^juodauis  ttntt  tx  ^^^  JT^.*^^ 

fmdctmfMi  tOMfSififvt  fit  tmtmtmtwmt  fiv€  reddttrnt,  Isc,     In  D^mrfd^p^  lib.  5.  cap,  5* 

tx,  is  called  ftwdmm.    \^'\  Of  fee  fenple,  it  is  coimnonly  holden  that  [«]  wA.  & 

there  be  thiee  kinds,  «««•  fte  fimple  abfolute,  fee  fimple  conditiooaU,  ^^3*  *  ^^ 

and  fee  fim^eqnalified,  or  a  bafe  fee  (5).    But  the  more  genuine  ^^'J^^caf. 

and  apt  divifion  were  to  divide  fee,  that  is,  inheritance,  into  three  «.  h.  4.  46* 

ptru,v#k.  fimple  or  abiblttte,  conditional!,  and  qualified  or  bafe.  For  S.H.  4.15. 

this  word(fimple)  properly  excludeth  both  conditions  and  limitations,  i^*  H.  8.  3.  b»' 

that  defeat  or  a'brKlge  the  fee.    *  Hereby  it  appeareth,  that  fee  in  ^Z*  ^  3> 

«nr  le^all  nmderftanding  fignifieth,  that  the  land  belongs  to  us  and  ^3]  £^  xf^A. 

«ttr  heires,  in  refpe^k  whereof  the  owner  is  iaid  to  be  feifed  in  fee ;  ^  e!  3!  xsl 

«nd  in  this  fimfe  the  king  is  iaid  to  be  feifed  in  fee.     [^]  It  is  alio  9-  B.  4*  iS. 


taken  as  it  is  holden  of  another  by  fenrice,  and  that  belongeth  onely  i6*  H.  7. 4. 
to  the  fubjed;  lum  dickmr  feodum  ^dh  ^wde  tjw  qui  miittm  feofat^  ti  c^ac  A*.^*^ 
fU9d  gmu  ttnet  ah  alia,  utfifif  qui  dicat,  iaHj  tenet  de  me  tot/eods  per  r.  2.  Difc  cow 


Jeruitiwm  muUtetre^  And  Pleta  faith,  Poterit  umu  tenere  imfitode  quoad  12.  B.  4.  3. 

finfitiMsficMt  domum  eapitaUit  et  nom  iu  domiuicoi  aiisi  mfeodo  et  do^  f  5*  H.4.  S.  Dy« 

mimco^etimmim/ervitio^fieutliher^teiutuedicuJMs.     [r]  And  there*  S*  BU  «<»,  153. 

lore  if  a  Granger  claim  a  feigniory,  and  diHrcyne  and  avow  for  the  ^f*^  *  ^^  1^1^ 

fervice,  the  taunt  may  plead,  that  the  tenancy  is  extra  feodum^  lie.  cafe  of  a  perfea 

t)f  him,  (that  is)  out  of  the  fei^aiofy,  or  not  holden  of  him  that  which  hath  % 

daimeth  it;  but  he  cannot  plead  extra /eoebm^  lie.  unlefle  he  uke  9*'*{if^  f^l/^ 

the  tenanqy^  that  is,  the  ftate  of  the  land  upon  him.    Of  fee  in  the  {^^^  "^^  ^ 

firfi  fenfe  our  author  treateth  in  this  firil  booke ;  and  as  it  is  taken  •  y,^  g^a.  4. 

in  the  fecond  ienie,  in  his  feco^d  booke :  and  of  the  third  jou  (hall  r^j  Brad.  Ub.4« 

vead  in  our  author,  Se^  13.  643, 64^  64.5.  and  plentifully  in  our  to*  ^^V 

books  quoted  in  the  margent.  r!***'^  5•«•^5• 

\c\  %,  Afl*.  p.  4.     IS.  AflT.  3S.     II.  B.  )•  tit.  Hon  4e  Ibfi  fee.  «S.    «8.  AflT  41.    ^  H.  4.  to* 
s.  H.^.  t.    (9.  Cob  20.  Jb  94.  b.  ••  loft.  296.  Cro.  |am.  127.  Hob.  loS.  Do&r.FUc.  f  3».  aii«) 

^  Torres  m  uiumtms^  Here  it  is  to  be  obferved,  that  a  man  mav 
have  a  fee  fimple  in  three  kinds  of  hereditaments,  (6)  «i«.  reall, 
i  peribnaU^  and  mixt.    Realb  as  lands  and  tenements^  whereof  omr 

2«  2.  J  author  here  fpeaketh*    PerfonalU  as  king  Edward  the  firfl,  in  the  Kotb  ps^ 
thiiteenth  yeare  of  his  raigne,  comeejfit  Edmundofratrijuo  ckarijjtmo^  'S*  B.  x. 
qmd  iffa  4t  bger£det  fui  heSeOnt,  euL  requifitiomm  fuam,  in  emmceUarid  (^|ja'/'5% 
9^a  et  ^ifeeredmm  na/hroramj  jt^kiarios  ad  placita  foreftmnmh gmu        ''*  '  »^'' 
idem  /rater  aofitr  habet  ex  doao  domini  re^is  Henrici  fatris  n^ri^ 
Jeamdmm  effflf/fore/i^teuemd*,  He.    In  this  cafe  the  grantee  and  his 
heires  had  a  perionall  inheritance  in  making  of  a  reoueft  to  have 
letters  patents  of  commifiion  to  have  jufiices  afligned  to  Lim  to  heare 
and  deteimine  of  the  pleas  of  the  forrells,  and  concemetK  neither 
lands  or  tenements.    And  fo  it  is  cf  an  annuity  be  granted  to  «  man 
and  his  heires,  ii  is  a  fee  fimple  perfonall:  (1)  et  fie  de  fimtlihus. 
And  laflly,  hereditaments  mixt  both  of  the  realty  and  perfonalty.  As 
the  abbot  of  Whitbyein  the  county  of  Vorke  having  a  fbrriett  of  the 
gift  of  William  of  Percie  iovnder  of  that  abby,  and  by  the  charters 

of 

(5)  See  ibt  fame  divifion  oT  fee  In  to.  Kar^.  147. 
Co.  97.  b.     a.   Inft.  96.     Vaugh.  173.         (6)  For  the  extent  of  the  word  Arr/iAkK 

%.  L.  Raym*  ss4S»  and  iot  inft»iices  of  a  menij  and  the  d.fieiiencc  be.Wk«9  Ih^  aa4 

qualified  fee,  ice  poll,  v     Plowd.  557*  timmentf  (cc  poit.  6»a» 
to*  Co.  07.  7*  £.  4*  aa.  a*  Cro.  Ch.  430.        ( t )  LSce  M.  t.} 
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of  king  John  and  of  other  his  progenitors,  king  Henry  the  third  did 
]BLo.  Pat.  an.  grant  ah^ats  et  coitventui  dt  fFhithye,  quoJ  ifji  et  eorum  fucceffores  in 
i? V^'.  3*  'i'"*  perpetuum  babeant  njiridarios  fttos  proprios  de  libertate  fua  de  fVbithyt 
Jf^^'^hJ'^'  tligend'  de  aetefd  in  pleno  com.  Bborum,  prout  meris  efi,  adrtjponpoms 

et  prafentationes  faciend*  de  tranfgrejjionibusy  quas  am^db  fieri  ctmtingit 
de  nftnaticnt  intra  metas  forefta  fitte  dt  Whit  bye  ^  quam  babent  ex  dona-* 
tiom  Willi,  dt  Ftrcty  tt  Alani  dt  Ptrcty  filii  ejus,  et  Yedditione  et  cen^ 
etjpont  demini  Johannis  quondam  regis  Anglia  patris  mftri,  tt  confirma-^ 
ttone  nefir&y  coram  jufticiariis  nofiris  itinerantibus  ad  placita  forefi^  in 
partibus  iliis  et  non  alibi,  ficut  'viridarii  fortftte  noftra  hujufmodi  re* 
Jponficnts  et  prajintationes  factrt  dtbtnt,  tt  confuenterunt,  Et  fi  contin- 
gat  aliquoj  forinftcosy  qui  non  funt  dt  libtrtatt  prttdiSorum  abbatis  tt 
con*ventut,  tran/grtj/ienem  factrt  de  'utnationt  in:ra  met  as  fortfia  pra» 
di&ayquQS  pradidi  <uiridarii  attachiare  non  pojjitnt,  Folumus  tt  conct^ 
dimus  pro  nobis  tt  bitredibus  nofiris  quod  bujujmodi  tran/greff>rts  ptrjuf* 
fieiarios  foirtftee  noftra  ultra  Trtntam  attacbientur,  ad  pneftntationem 
'viridariorum  pradiS^  ad  rt/pondtndum  indt  coram  jufticiariis  noftris 
itintrantibut  ad  placita  fortftit  noftra  in  partibus  illis,  cum  ibid,  ad^ 
pUuitandum  *uintrint  prout  fecundum  ajpfam  et  cenjtietudintm  for  eft  a 
mftra  fuerint  fakiend^ .  Which  charter  was  pleaded  upon  the  claime 
made  by  the  abbot  of  Whitbye  before  Willonghby,  Hongerford,  and 
Hanbury,  jadices  in  eire  in  the  forreft  of  Pickering,  which  eire 
began  anno  8.  £.  3.  And  thefe  before  them  were  allowed.  And 
when  the  king  createth  an  earl  of  fuch  a  county  or  other  place,  to 
\l.  Co.  33.)        hold  that  dignity  to  him  and  his  heires,  this  dignity  is  perfonall,  and 

alfo  concerneth  lands  and  tenements.    (2)  But  of  diis  matter  more 
ihali  be  faid  in  the  next  Chapter,  Sed.  14.  and  15. 

Braft.  lib*  4.  **  Et  eft  appel  tn  Latin  ftodum  fimple^u  ^ttia  ftodum  idtm  eft  quod 

cap,  9.  fo.  263.  «  beereditasJ*  Here  Littleton  himfeUiS  teachcth  the  fignification  of 
Bnt.  cap.  32.  ftodum^  according  to.  that  which  hath/been  faid,  which  only  is  to  be 
For^nterprcta-  ^ipplicd  to  fcc  iimple  pure  and  abfolute.  And  this  and  all  his  other 
tion'of  words  and  interpretations  of  words  and  etymologies  throughout  all  his  three 
etytiw>Iogie5,vid.  bookes  (wherein  the  ftudioci^  reader  will  obfervc  many)  are  per- 
Sea.  9. 18.  95.  fpicuous  and  ever  ptr  notiora,  tt  nunquam  ignotum  per  ignotius;  and 
lui  J  6a!  17I*  ^^^  "***^  neceflary,  for  ignoratif  terminis  ignoratur  tt  art, 
184. 186.  194. 104. 134.  267,  268.  332.  337.  424.  520.  592.  645.  689. 733. 

Bri£l.1ib.  2.  "  Simplex  idem  eft  quod  legitimum  nftl  purum,**   Hereof  he  treateth 

cap.  39.  £0/92.  onely  in  this  place.     And  Littltton  faith  well,  that  fimplex  idem  tft 

62.  b.  lib.  4.  qwd  purum.     Simplex  tnim  dicitur  quia  fine  plicis ;  tt  purum  dicitur^ . 

"P-  *^'  quod  eft  mtrunr  et  folumfint  additions*     Simplex  donatio  tt  pur  a  tft,  ubi 

cape's  *     ^*  ^'^^^^  addita  tft^ conditio  fi've  modus;  fimpltx  enim  datur,  quod  nullo  ad^ 

Brak'lib.  2.  ditamento  datur.            *      - 
cap.  5.  &c.  Britt.  /cap.  34* 

Flcta,r»b.3.  c«.3.       «'  Hartdttas  Itgitima  wel h^editas  pieraP  And  therefore  it  is  well 

rlowd.  5b.  b.       (xx^^  quod ^donationum  alia  fimpltx  ,tt  pur  a,  qugg  nullo  Jure  civili  <vel 

naturali  cogente,  nullo  precedtntt  metu  liel  inttrvenitntt,  tx  mtrd  gra^ 

tuitdque  libtraiitaie  donantis  procedit,  tt  ubi  nullo  cafu  *vtlit  donator  ad 

fe  revert i  quod  dedit\  alia/ub  mode,  conditioner  *vtl  ob  caufam^  in  quibus 

cafibws  non  proprit  fit  donatio^  cum  donator  id  ad  ft  renjtrti  *velit,  fid 

quadam  potius  ftodalis  dinujfio  ;  alia  abfoluta  tt  larga ;  alia  ftri&a  et 

J      foar^ata,  Jkut  certis  haudibus,  quibufdam  a  fucctjfiont  exclufis,  ^r« 

•  :  And 

^  •  •     •      •       •  •     . 

(2)  Therefore  fuch  dignity  has  besn  i^judged  to  be  intailable  within  the  ilatiite  di  donit^ 

Seepoft.  20.  a. 


;«.b.] 
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And  therefore  feeing  fee  fimple  is  h^ertHtat  k^tima  wl  fMra,k, 
plainly  confirmeth  that  the  divifion  of  fee  is  by  his  authority  rather 
to  be  divided  as  is  aforefaid  than  fee  fimple.  And  he  faith  well  in 
the  disjun^ve,  Ugitiina  W  pura^  for  ^very  fee  fimple  is  not  Uptu- 
mum.  For  a  di&ifor^  abator,  introdery  ufurper,  cfr.  have  a  fee 
£xnple,  bat  it  is  not  a  lawfull  fee.  So  as  every  man  that  hath  a  fee 
fimple.  Lath  it  either  by  right  or  by  wrong.  If  by  right,  then  he 
bath  it  either  by  purchafe  or  defcent.  If  by  wrong,  then  either  by 
difieifiQ,intrafion,  abatement,  ufurpation  (3),  &c.  In  this  Chapter 
he  treateth  onely  of  a  lawfull  fee  fimple,  and  dividech  the  fame  as  is 
aforeiaid. 

«*  Cm"  fi  homi  pvrchafe.^'*  Perfons  capable  of  purchafe  are  of  two  Perfoni  ctpaWe 
forts,  perfons  natural  created  of  God,  as  /.  ^.  /.  JV.  13 c.  and  peribns  ©^piwchafe. 
incorporate  or  politique  created  by  the  policy  of  man  (and  therefore 
tJiey  are  called  bodies  politique) ;  and  thofe  be  of  two  forts,  vue. 
cither  fole,  or  aggregate  of  many :  again,  aggregate  of  many,  either  ^^^  have  abS* 
of  all  perfons  capabk,  or  of  one  peribn  capable,  and  the  teft  inca-  vfdrsea?  s7« 
pable  or  dead  in  law,  as  in  the  Chapter  pf  Difcontinui^nce,  Se£L  65  5, 
ihall  be  Ihewed.  Some  men  have  capacitie  to  purchafe,  but  not  abi- 
litie  to  hold;  ibme,  capacity  to  purchafe,  and  abilitie  to  hold  or  not  i  t.  Elis. 
to  hold*  at  the  eledion  of  them  or  others:  feme,  capacitie  to  take  ^^'^^  2^3* 
and  to  hold :  feme,  neither  capacitie  to  take  nor  to  hold :  and  feme,  ^ *%6.  ^  ^^ 
^>ecially  difabled  to  take  fome  particular  thing.  -    «^.  b.  4.  29.    ' 

If  an  alien  Chri^n  or  infidel  purchafe  houfes,  lands,  tenementi,  (f.  Ro.  Abc» 
or  heredicaments>to  him.  and  his  h^ires,  albeit  he  can  have  no  heires,  ^di^) 
yet  he  is  of  capacitie  to  take  a  fee  fimple  (i)  but  not  to  hold  (%)•  ^ 
For  upon  an  office  found,  the  king  ihall  have  it  by  his  prerogative 

J5),  of  whomfoever  the  land  is  holden  (^),  And  fo  it  is  if  the  alien 
oth  purchafe  land  and  die,  the  law  dotA  cafl  the  freehold  and  in- 
heritance upon  the  kine  (5)5    If  an  alien  purchafe  any  eftate  of 
freehold  in  houfes,  lands,  tenements,  or  hereditamenls*  the  king 
upon  office  found  fhall  have  them^    If  an  alien  be  nuide  a  denizen 
and  purchafe  land,  and  die  without  iffue,  the  lord  of  the  fee  ihall  ^'i*^'  ^J*** 
have  the  efcheat,  and  not  the  king.    But  as  to  a  leafe  for  yearea,  *^**^^"*  4»3» 
there  is  a  diverfitie  betweene  a  leafe  for  yeares.  of  a  houfe  for  thfi 
habitation  of  a  merchant  ilranger  beii^  an  alien,  whofe  king  is  in 
league  with  our^,  and  a  leaie  for  yeares  of  lands,  meadows,  paibires,  5.  Mar.  Br.  ^t. 
woods,  and  the  like.    For  if  he  take  a  leafe  for  yeares  of  lands,  ^^^^  **• 
meadows,  kz.  upon  o^ce  found,  the  king  ihall  have  it  (6).    But  of 
a  houfe  fojr  habitation  he  may  take  a  leafe  for  years  as  incident  to 
commerce;  for  without  habitation  he  cannot  merchandize  or  trade 
(7)«.  But  if  he  depart,  or  relinquiih  the  realme,  the  king  (hall  have 
the  leafe.     So  it  is  if  he  die  poifeired  thereof  neither  his  executors 
or  adminiflrators  (hall  have  it,  but  the  king  (8) ;  for  he  had  it  only 
Ux^  habitation  as  necel^ry  to  his  trade  or  traffique,  and  not  for  the 

benefit 

(3)  For    the    difference  between    fuch         (4)  See  N.  6.]  . 

eftates  by  wrong,  ice  poit.  S77.  a.  and  that         \^\  fee  in  Plowd.  fta9*  fe?eral  ca(e8,i# 

thev  cannot  be  faid  to  be  by  purchafe^  fee  Whicb>  for  a  like  reafon,the  king  is  intide^ 

poff.  3*  b.  &  i9.  b.  without  office. 

(6])  Accord.  7.  Co.  Calving  cafe^  Df 

[s*  b.]  9.  b.  in  marg* 
U\  [See  N.  J.]  (7)  [See  N.  7-1 

(»)  [6eeM.4-]  -  («)  [SeeN;*.!     • 
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benefit  of  his  executor  or  aJminiHrator.  Bnt  if  the  afien  be  na  ^ 
Pafch.  sg.  £11 1.  merchant*  then  the  king  (hall  have  the  leafe  for  yeares,  albeit  it 
C  ^ft' ^*'f*'  ^^^  ^"^'  habitation  (9) ;  and  fo  it  is  if  he  be  an  alien  enemie. 
40?  AflTpl!**.  "^"^  ^  ^^^'  r^  ^^  refolved  by  the  judges  aiTembled  together  for 
49!  £•  3. 1'l.  that  purpofein  the  cafe  of  fir  James  Croft,  Pafch.  29.  of  the  raigne 
(J.  Co.  5».  b.)    of  qneene  Elizabeth.    Alfo,  if  a  man  commit  felony,  and  alter 

purchafe  lands,  and  after  is  attainted,  he  had  capacitie  to  porchafe, 

•out  not  to  hold  it;  for  in  that  cafe  the  brd  of  the  fee  ihall  have  the 

efcheat  (10);  and  if  a  man  be  attainted  of  felony,  yet  he  hath 

capacity  to  purchafe  to  him  and  to  his  heires,  albeit  he  can  have  no 

heire,  but  he  cannot  hold  it;  for  in  that  cafe  the  king  fhall  have  it 

IfAgna  Charts    ^Y  ^  prerogative,  and  not  the  lord  of  the  fee;  for  a  man  attainted 

cap.  36.  hath  no  capacitie  to  purchafe  (being  a  man  ch/tiiterwurtMusJ  but  oiiely 

7.  E.  I.  ftat  1.    for  the  benefit  of  the  king,  no  more  than  the  alien^nee  hath.    If  any 

de  Rdigiofia.       f^^^  corporation  or  aggregate  of  many,  either  ecclefiaftieall  or  tem- 

it'E.*!.  cap. 31-  P^^'^W  (for  the  words  of  the  fUtute  be /?  fujt  religio/us  velalms)  pur- 

15.  R.  a.  cap.  5.  chafe  fands  or  tenements  in  fee,  they  have  capacity  to  tike  but  not 

9.3.  H.  S.cap.  10.  to  retaide  (unleffe  they  have  a  fufficient  licence  in  that  (11)  behalfe); 

39.  El.  cap.  5,    fQj.  vviihin  the  yeare  after  the  alienation,  the  next  lord  of  the  fte 

JUT.  416*  ^^^y  ^^^^^  >  ^^^  ^^  ^^  ^^  "^^'  ^^°  ^^  °^^^  immediate  lord  fron^ 

99  AC  p.  17.  ^i"^c  t<>  tiinc  to  have  half  a  yeare;  and  for  default  of  all  the  mefne 

Brie.  fo.  33.  lords,  then  the  king  to  have  the  land  fo  aliened  for  ever>,  which  h 

Fleta,lib.  3,  to  be  underftood  of  fuch  inheritance  as  may  be  holden.    But  of 

**^E*  *  t't.  ^"^^  inheritances  as  are  not  holden,  as  villeines,  rent  charges,  c6m- . 

Viii.  34.    '  Jn^ns,  and  the  like,  the  king  (hall  have  them  prefently  by  a  fkvoiir* 

d9,£.  3.*Ib!d.i3.  able  interpretation  of  the  ftatute.    An  annuity  graanted  to  them  is 

si.£.  3.  5*  not  mortmaine,  becaufe  it  chargeth  the  perfon  only.    Some  have 

^'  %  fi*  2*  fi  ^^^  ^^^  ^^  ^^  called  mortmaine,  Winrtfx  morfua,  quia  poffelfi9  e^rum  ^ 

'^£  '  *j^*  ^*  immortalii^  manus propijffeffione,  et  mortua  fr$  imm^rtaii,  and  the  I'ather* 

19.  E.  3.  for  that  by  the  laws  and  ftatates  of  the  realme,  all  ecciefiaHical 

^lortm«S.  perfons  are  retrained  to  alien.     *•  Others  fay  it  is  called  mahtts 

34.  H.  6.  37«  mortua  per  antipbrafin,  becaufe  bodies  politique  and  corporate  tity^r 

?pi  "d*i  ^z\,\  ^^**  ^*^^"  ^*y  t***t  *t  ^'  called  mortmaine  by  refemblance  to  the 
7.  zH^  1^'*^  holding  of  a  man's  hand  that  is  ready  to  die,  for  what  he' then 
•PL  Com.  193.  holdeth  be  letteth  not  goe  till  he  be  dead.  Thefe  and  fuch  others 
in  WroteHye*!  are  framed  out  of  wit  and  invention ;  but  the  true  caufe  of  the  name. 
?^ft  .  and  the  meaning  thereof,  was  taken  from  the  elFefb,  as  it  is  ex;^ 
Kelielofik  preffed  in  the  ftatute  itfclf,  per  fuod  qu^  fer^itia  ex  hujufiuoM  feoJis 

^•Zlu *ft.  a*  dthintur^ et  qugg  ad defenftomm  regni  ah  iuitie prwifa  fuenmtt  iudehit^ 
Juhtrahuntur^  et  capitales  domni  ^chmttasfuas  amttumtj  fo  as  the  lands 
were  faid  to  come  to  dead  hands  as  to  the  lords,  for  that  by  aliena- 
tion in  mortmaine  they  loft  wholly  their  efcheats,  and  in  efied  their 
knights-fervices  for  the-  defence  of  the  realme,  wards,  marriages, 
reliefes,  and  the  like ;  and  therefore  was  called  a  dead  hand,  for 
that  a  dead  hand  yeeldeth  no  ferviee. 

I  pafte  over  villeins  or  bondmen,  who  have  power  to  purchafe 

lands,  but  not  to  reteyne  them  againft  their  lords,  becaufe  you  (hall 

reade  at  large  of  them  in  the|r  proper  place  in  the  Chapter  of  Vil- 

lenage. 

(Cro.  Ja.  3te«         An  infant  or  minw  (whom  we  call  any  that  is  under  the  aee  of 

a^Ro.  Abr.731.)   ii  Jt^\%)  hath,  without  confent  of  any  other,  capacity  to  purdiafe» 

for  it  is  intended  for  his  beneiit»  and  %\  his  Aill  age  ne  may  eithdr 

(9)  [See  H.  9.1  (11}  As  to  this,  fee  poft«  jS*  toi 

(1©)  [See  N.  *o.]  • 
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mgtte  diemmto,  and  perfcA  it,  or  withOQt  any  oaofi;  to  be  alfedged, 
waive  or  diikgree  to  the  parchafei  and  fo  may  his  heires  after  him, 
if  he  agreed  not  thereunto  alter  his  foil  age. 

A  man  of  non-iane  memory  may,  without  the  confent  of  an^ 
pdier,  porchaie  lands,  but  he  himfdJfe  (19)  cannot  waive  it;  but  if 
lie  die  m  his  madnefle^or  after  his  memory  recover,  without  agree- 
laent  thereunto,  his  heire  roa^  waive  and  disagree  to  the  ll^^te,  with- 
oat  any  canie  fliewed ;  and  (o  of  an  ideot.  But  if  the  man  of  non*  ' 
iane  memory  recover  his  memory^  and  agr^  unto  it«  it  is  unavoyd* 
mhle. 

If  aa  abbot  pnrchafe  lands  \o  him  and  his  fnccrilbrs  without  th? 
confent  of  his  convent,  he  himfelf  cannot  waive  it,  but  his  fucpeflbf 
may  upon  juft  caufe  (hewed;  as  if  a  greater  rent  were  referved  43-  A^  p*ii« 
^  .    thereupon  than  the  value  of  the  land,  or  the  like;  byt  he  cannot 

13*  ^J   waive  it  ai^leile  it  be  upon  juft  caufe,  et^  dt  finilihtut  pr^Utu^  Bralt  liV.  «• 
Mccltfi^  Ju0  conditiofi^  mdiware  potefi^  detirioran  mquit.     And  in  A>*  i».  ft  31, 
Mother  place  he  faith.  Eft  enim  etclefiaejufdim  conditiomUi  qm/ungititr 
v/cr  minoris.    But  no  ii^e  hoj^s  m  every  thing,  according  to  the 
ancient  faying,    ----- 
Bhrodite  may 

feme  covert  a  .        _  _  «.   .   w. 

is  of  capacity  to  porchafe  of  others  without  the  confent  of  her  huf-  Ts- £'*4'  i^uhf 
band.    And  of  this  opinion  was  UttUton  in  our  books,  and  in  this  27.  H.  8.  24* 


uato,  yet  (he  mav  without  any  caufe  to  be  aliedged  waive  the  fame, 
jmd  ib  may  her  neires  alfo,  if  after  the  de^eafe  of  her  hufband  (he 
jktrfeUe  agreed  not  thereunto, 

[^]  A  wife  {uj^)  is  a  good  name  pf  purch^e,  wit)iout  a  Chriflian  ^ . ,  ^  ^        * 

name;  and  fo  it  is  if  aX^hriiiian  name  be  added  and  mifbdcen,  as  pJchafev 

Em  for  Bmelju,  isfc,  fbr  auik  per  intttilf  mm  <uitiatur^  3ut  the  queene,  1.  H.  4. 1^5. 

the  confort  of  the  king  of  Eneiand,  is  an  exempt  perfon  from  the  h  ^-  5*  t. 

Icing  by  the  pommon  Taw,  and  is  of  ability  and  capacity  to  purchafe  *^*  ^'3*  *«• 

ipd  grant  wiUumt  the  king.  Of  which  fee  more  at  large,  Se6L  ^op.  ^  ^  3.  iS. 

f.N.9«97'.».    If  AflT.  II.    II.P-4-33*    ^•^♦•49»    »3'1^.3.  Eftoppd/aji* 

[r]  The  pariihioners  or  inhabitants,  or  frobi  hofmnes  of  Dale  [«]  '^  H.  7.  U 
(3);  or  the  diurchwardens,  are  not  capable  to  purchafe  lands;  but  37-  H-  6.  30, 
goods  they  are,  nniefle  it  were  in  ancient  time  when  fuch  grants  i^  lafi'tgj,) 
were  allowed  (4). 

{d) '  An  anciefit  grant  by  the  lord  to  the  commoners  in  fuch  a  [d]  31.  E.  j^ 
wafte,  that  a  way  leading  to  their  common  (hould  not  be  ilraitened,  barre,  161; 
was  good;  but  otherwi^  it  is  of  fuch  a 
fo  in  ancieni  time  a  grant  made  tO|a 
ItSeru  ptam'n^^Ms,  or  the  like,  vrasf 

capacity  to  j>urchSfe  by  fuch  a  name  kt  this  d^y.     But  yet  at  this  i8*  E.j.  50,. 
day  if  the  kihg'ghiiht  io  a  man  to  lyave  the  gCKxis  and  chattels  ae  '**  ^^'  35* 
hmmnihusjkis^  or  de  "ieneitihu  JkiSf  or  de  refidentibus  infra  feodum^  (^c.   '^  ^^^*  *** 
it  as  good:  for  there  they  |ut  not  named  as  purpbafers^r  takers,  ^*  Afl;p.*ftk 

but 

(is)  [See  N.  si.]  by  the  crown  proUs  bomimbm  di  !£«;$:«% 

(1)  [SceN.^s.]  rendering  a  rent. 

(1)  Ace.  poft.  S56.  a«  {4)  [Sec  N.  13. J 

(1}  See  in  Py.  igo.  the  caft  of  a  gra^t 
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but  for  ftQodier  man's  benefit*  who  hath  capacity  tp  pnrchafe  or 
[/]Braa.rib.4*  take  [/].  And  regalarly  it  is  reouifite,  that  the  parchaier  be  named 
^J^^*  I.  ca. ao.  \yy  tjj^  name  of  baptiim  and  his  larname,  and  that  fpeciaU  heed  bee. 
lizTvZ.'uyz.  ^^^  ^^  '^^  "*"**  ^  baptifm;  for  that  a  man  cannot  have  two 
•S.'e.  3.  43.  '  names  of  baj)tifm  as  he  may  have  divers  fumames  (5).     [g]  And^ 
ft 6.  Air.  61.        it  is  not  fafe  in  writs,  pleadings,  grants,  &c«  to  traniUte  fumames 
30.  AX  1 6*        into  Latin.  As  if  the  fomame  of  one  be  Fitzivilliam,  or  Williamfon, 
46.  E  3. 21.  ^     ji-jjg  tranflate  him  Filius  mUi.  if  in  truth  his  father  had  any  odier 
3?H.  6^  a7-*       Cfiriftian  name  than  William,  the  writ,  kz.  ihaU  abate;  for  Fitz- 
19.  R  6.  2.        William  or  Williamfon  is  his  furname,  whatfoevcr  Chriftian  name  . 
30.  H.  6. 1.        hi^  father  had,  therefore  the  lawyer  never  tranilates  fumames*  And 
34.  H.  6. 19.      yet  in  fome  cafes,  though  the  name  of  baptifme  be  miftaken  (as  in  > 
o.'e.  i.^ao/*      ^^*  ^^^  before  put  of  the  wife),  the  grant  is  good., 
5.  E.  4.  46.  65.     14.  H.  7.  XI.    20.  EHs.    Dier  259.    8.  E.  3. 436.    2o.  E.  3.  25.     i*  H.  4.  5* 
3.  H.  6.  26.    19.  H.  6.  2.    34.  H.  6.  19.    g.  £.  4.  55.    27.  H.  S.  xi.     i.  H.  5.  $•    18.  E.  3.  32*  , 
27.  £«  3-  S5.  8.  E.  3.  427.  7.  H.  6.  29.  9.  H.  5.  9.       [^]  40. E.  3.  22.  Fitswilliam.  24.'  E.  3.  64. 
Fitsjohn.     39.E. 3.  24*    Fitzrobert.  27.E.  3.  85.  tit.  grant.  67.   18.  E.  3.  23,24.  t8.£.4.*8. b. 
14   H.  7.  31,  32.    43.  £.  4.  8.     5.  £•  3.     Vouch.  179.    37.  £.  3.  85.  where  the  proper  oaoic  is 
s&iftakeiu  (6*  Co.  65*     10.  Co.  X32.  b.    Hob.  32.    2.  &o.  Abr.  44.  Mo.  %y^) 

So  it  is  if  lands  be  given  to  Robert  earl  of  Pembroke  where  hif 
name  is  Henry,  to  Go:)rge  bifhop  of  Norwich  where  his  name  is 
John,  and  fo  of  an  abbot,  &c.  for  in  thefe  and  the  like  cafes  there 
can  be  but  one  of  that  dignity  or  name.     And  therefore  fuch  a 
grant  is  good,  albeit  the  name  of  baptifm  be  miftaken.    If  by 
Ucence  lands  be  given  to  the  deane  and  chapter  of  the  holy  and  in-*  • 
divided  Trinity  of  Norwich,  this  is  good,  although  the  deane  be  not 
named  by  his  proper  name,  if  there  were  a  deane  at  the  time  of  the 
grant;  bat  in  pleading  he  mufl  fhew  his  proper  name.    And  (o  on 
the  other  fide,  if  the  deane  and  chapter  make  a  leafe  without  . 
naming  the  deane  by  his  proper  name,  the  leafe  is  good,  if  there 
were  a  deane  at  the  time  of  the  (6)  leafe  j  but  in  pleading,  the  • 
^c  proper  rame  of  the  deane  muft  be  ihewed;  and  fo  is  the  booke  of 

18.  £.  4.  to  be  intended;  for  the  fame  judges  in  13.  E.  4.  held  the 
grant  good  to  a  maior,  aldermen,  and  commonalty,  albeit  the  maior  . 
was  not  named  by  his  proper  name;  but  in  pleading  it  mull  be 
ihewed,  as  is  there  alfp  holden  (y).  If  a  man  be  baptized  by  the 
name  of  Thomas,  and  after  at  his  confirmation  by  the  biifiop  he  is 
named  John,  he  may  purchafe  by  the  name  of  his  confirmation. 
And  this  was  the  cafe  of  iir  Francis  Gawdie,  late  chiefe-juftice  of 
the  court  of  common-pleas,  whofe  name  of  baptifm  was  Thonms, 
and  his  name  of  confirmation  Francis;  and  that  name  of  Francis* 
by  the  advice.of  all  the  judges>  in  aniw  36.  Hen.  8.  he  did  beare,  and 
i«.  R.  a*  after  ufed  in  all  his  purchafes  and  grants  (8).  [h]  .And  this  doth 
riefe  936.  agree  with  our  ancient  books,  where  it  is  holden  that  a  man  may 

feoffm'entJ  58.  ^^^  divcrs  names  at  divers  times,  but  not  divers  Chriflian  names, 
9.  Ev  3.  74.  '  ^nd  the  court  faid,  that  it  may  be  that  a  woman  was  baptized  by 
46.  E.  3.  2x.  the  name  of  Anable,  and  40  yeares  after  fhe  was  confirmed  by  the 
S*  ^^^'g^^'  ^ame  of  Douce,  and  then  her  name  was  changed,  and  ^fter  (he  was 
iy^\%l  '•  to  be  named  Douce,  and  that  all  purchafes,  &c.  made  by  her  by  the 
5i£.2.biiefe  74X.  n^^me  of  baptifm  before  her  confinnation  remain  good ;  a  matter  not 
34.H.  7*  XI,  ,  "  much 

(5}  See  Cro.  Eliz.  27.  »ax.  sal.    Cro«     6eeax.£.4. 15.  i6. 
Jam.  558^.  (7 J  8ee  i.  Leon.  307.    Dy.  86* 

(6)  But  not  otherwiie,  fo&k  %64.  a.        <8)  Acc.-a.Ilo.  Abi^  S35.  A. 
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i^iich  in  aiet  nor  reqnifite  to  be  pat  in  ore,  but  yet  neceflary  to  be 


of  baptiTm,  as  uxori  1.  5.  as  hath  been  faid,  or  /i  —        Hi 

pmr^t  or  mnilms  flits ^  or  fiUabus  L  S,  or  nni&uj  liberh  ftu  $xitihtu  ai .  R.  il  deviic. 

of/.  ^«  or.to  the  right  heires  of  /•  ^.  41*  S.  3. 19. 

15.1.3. 

C(ninter-ptea  de  vouch.  43.    35.  AIT.  13.     37.  H.  6.30.     ti.  E.  4.  s.     7.  H.  4.  5.    40.  E.  3.  \, 
37.  H.  8.     Bro.  Nofme  40. 

[i]  But  if  a  man  do  infranchlfe  a  villein  cum  totdfiqiula/ua,  that  [^]  15H.7. 
is  not  fufEclent  to  infranchlfe  his  children  borne  before,  for  the  ia- 
certainty  of  the  word  fiquilu^     [/]  But  reeularly  in  writs,  the  de*  W  «  ^*  ^'  ^ 
mandant  or  tenant  is  to  be  named  by  his  Chriilian  name  and  fur-  ^q^s,' f'  ^ 
n^une,  anlefie  it  be  in  cafes  of  fome  corporations  or  bodies  poli-  ai!.£.4l  19. 

btique  (9).  ^  7.  H.  6. 29. 

•  ^•l        (^1      baftard  "having  gotten  a  name  by  reputation  may  purchafe  [*]  39*  ^  l- 
by  his  reputed  or  knowne  name  to  him  and  ms  heires,  although  ho-  '^'  ^^ 
can  have  no  heir  but  of  his  body.     A  man  makes  a  leafc  to  £•  for  !I^  Asttxl* 
Ute,  remainder  to  the  el4^^  iflue  mfje  of  B.  and  the  heires  msdes  of  4U  y.  3*  19. 
hb  body.   ^.  hath  ifliie  a  baftard  fon,  he  (hall  not  take  the  remain-  "- 

der>  becaufe  in  law  he  is  not  his  iffue;  for  qui  ex  dunmtu^  coitu 
nafcuntur  inter  liheros  non  computentur*     And  as  Littleton  iaith,  a  VideSed.  tiS* 
bafbird  is  qu^  nullhis  fiUus^  and  can  have  no  name  of  reputation  as 
/bone  as  he  is  borne.  [^J    So  it  is  if  a  man  make  a  leafe  for  life  to  M  So  It  wa 
i.  the  remainder  to  the  eldeft  iffuc  male  of -ff.  to  be  begotten  of  the  ?'**^**ei-^'  ^ 
body  of  Jane  S,  whether  the  fame  iflue  be  legitimate  or  illegitimate-  Bri'dc  crroiJT 
J^.  haih  i£ue  a  baHard  on  the  body  of  Jiwe  S.  this  fonne  or  iiTue,  for  land  In  Poet. 
ihall  not  take  the  remainder;  for  (as  it  hath  been  faid)  by  the  name  ington  in  com. 
of  liTue,  if  there  had  beene  no  other  words,  he  could  not  take;  and  Salop. 
(as  it  hath  been  alfo  faid)  a  ballard  cannot  take,  but  after  he  hath  ^^:^^* 
pained  a  name  by  reputation,  (i)  that  he  is  the  fonne  of  £.  &c.  Noy  3^5^" 
c"]  And  therefore  he  can  take  no  remainder  limited  before  he  be  Mo.  430. 
K)m;  but  after  he  be  borne,  and  that  he  hath  gained  by  time  a  re«  *•  K.o.  Abr.43« 
putation  to  be  knowne  by  the  name  of  a  fon,  then  a  remainder  11-  ^) 
mited  to  him  by  the  name  of  the  ion  of  his  reputed  father,  is  good;  [^1  39*  ^  3- 
but  if  he' cannot  take  the  remainder  by  the  name  of  iflue  at  the  time  " '  ^*/J- 
when  he  is  bortie,  he  Ihall  never  take  it.     And  (o  it  feemcth,  and  IJ'e.  \,  \^ 
for  the  fame  caufe,  if  afler  the  birth  of  the  ifTue  B.  had  married  17!  £.  3. 42. 
Jane  S.  fo  as  he  became  bollard  eigne,  and  had  a  poflibility  to  in-  (fi^  Cu.  66.) 
herit,  yet  he  (hall  not  take  the  remainder. 

Perlons  deformed  having  human  ihape  (z),  ideots,  madmen, 
lepers,  deafe,  dumbe,  and  blinde,  minors,  and  all  other  reafonable- 
creatures,  have  power  to  purchafe  and  retaine  lands  or  tenements. 
Ji/]  But  the  common  law  doth  difable  fome  men  to  take  any  cftatc  m  5.  e.  4.  tit. 
in  fome  particular  things;  as  if  an  office  either  of  the  grant  of  the  office  A  officer, 
icing  or  fubjedl  which  Concernes  the  adminillration,  proceeding,  or  ^.^'  48- 
execution  of  jullice,  or  the  king's  revenue,  or  the  commonwealth,  or     *Ma'r.*S»*    • 
the  intercft,  benefit,  or  fafetie  of  the  fubjedt,  or  the  like;  if  thefe  or  f©,  150*.  b.  u 
any  of  them  be  granted  to  a  man  that  is  unexpert^  and  hath  no  ikill  Scrogg\caie» 
and  fcience  to  exercife  or  execute  the  fame,  the  grant  is  merely  (3)  (^^b.  14S.) 

void, 

(91)  As  to  naming  of  perfons  in  writs        (a)  Who  ought  to  ht  deemed  fucb,  fibe 

•nd  pleadings,  fee  Thdo.  Dig«  Br.  Or?g.  poft.  7.  b.  %$.  b. 

lib.  3.  and  6.  and  the  title  Abatement  in         (3)  See  ace.  Godb.  391.    Hardr.  ijp. 

Com.  Big.  ^ '  Scrogg*s  cafe,  cited  by  lord  Cokq  in  the 

(i)  [See  N«  14-.]  margin,  is  in  Dy.  175. 
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(Crt.  Jaau  1 7«)  void,  and  the  paitie  difsbled  by  Iaur»  snd  incapable  to  tsUte  the 
Qtmcpro  commodq  ngis  it  fefmii;  for  onely  men  of  fldll,  knowledge, 
and  ability  to  exercife  d^e  fame  are  capable  of  the  fame,  to  ferve 
Te\M.AQ>hAi.  ^^  ^^^S  ^^  ^^'  people,  [f]  An  infant  or  minor  is  not  capable  of 
Xiis.  in  the  an  office  of  ftewardihip  of  ^e  ^oart  of  a  manor,  either  in  poflcffion 
Kinf^i  Bench  CM*  roverfton  (4).  (/}  No  man,  thoggh  nev<er  fo  ikilful  and  expert, 
k««««»  ^"""^  "  capable  of  a  jodiciall  office  in  reverflon  (9),  but  muft  expe£^  im- 
fclJw*  M^du  ^^  }^  ^^^  '^^  pofleffion^  And  fee  Se^  375.  where  barpaning  or 
43.  a.  C.  W.  giving  of  money,  or  any  manner  pf  reward,  kc^  for  omces  ther« 
To.  3109  Cfo.  mentioned,  (hall  make  fuch  9,  parcl^afer  incapable  thereof;  which  is 
Car.  279.  SSSO  worthy  to  be  knowne,  bat  more  worthy  to  be  put  in  due  execution. 
y/1  "•  ^^  *•  Some  are  capable  of  certain  things  for  fome  fpedai  parpofe,  but 
€ujie*t  cafe.  Bot  to  ofe  OT  exercife  fuch  things  themfelves;  a^  the  king  is  capable 
(5.  ft  6.  B.  6.  of  an  office,  not  ta  nfe  but  to  grant,  &c.  (6) 
c,  1 5.  &  poO.  A  monfter  borne  within  lawful!  matrtmoiiie,  ^at  hath  not  hamaii 
an*  **)  ^  fhape,  cannot  purchafe,  much  lelTe  retein^  any  thing.  [e\  The  (ame 
Th.  731?       ^^  "  "^^  /'•e^C^'  ^  fnortui/acuk,  for  they  are  n<uiMr  molrtm  (7)  \ 

1'pQft.7.h.i9.h.)  whereof  yon  £all  read  at  large  in  his  proper  plao^jSeft.  aoo. 
^1  Bnid«  lib.  5.  fo.  4st.  415.   BritU  cap.  ii.  39.  Fleta.  Ub.  6.  cap.  41.   i.  fe.  3.  9.  44.  £•  3.  4* 
«.  1|.  6u  24.     .ai<  R*  ft.  judgement  263.    7.  H.  4.  i.      14.  H«  8«  16.     Ooo*  Ai  Stud.  i4i* 
ft. Con*  to. 47*    Brit.cap^}3«    (Poii.76.  a.) 

*  Furchaji!*  in  Latin /fr^tf^wnr,  of  the  verbe  ^jjiqijinr.  ^ttletom 
defcribeth  it  in  the  end  of  this  Chapter  in  this  manner :  //<w,  furm 
chafi  eft  appel  ie  poffeffion  de  terra  w  tenemints  fue  home  eidperfonfedt^, 
9u  ter  fin  agreemeMt,  a  fuel  fojjejfion  il  M*avieni  per  iHU  d€  difcent  d^ 
nut  de  fis  anceftert  eu  de  fes  cofenSf  ma  fir  fin  feat  demifue^  oO  as  I 
take  it,  a  purchafe  b  to  be  taken>  when  one  commeth  to  ki>ds  b]C 
conveyance  or  title;  and  that  diflcdfins,  abatements,  intrufion;,  ufur<^ 
pations,  and  fuch  like  edates  gained  by  wrong,  are  not  (aid  in  la«( 
purchafes  (8),  but  oppreffions  and  injuries. 

Note,  thiat  purchafers  of  lands,  tenements,  kafes,  and  heredita* 
ments  for  good  and  valuable  confideration,  fliall  avoid  ail  former 
fraudalcnt  and  covinous  conveyances,  eftates,  grants,  charges,  and 
\h']  17.  Cfia*      limitations  of  ufes,  of  or  out  of  the  fame,  [^J  by  a  ftatute  made 
cap.  4«  iince  Littlitom  wrote  (9),  whereof  you  may  plainly  and  plentifully 

13.  Elis.  "P- 5-  read  in  my  Reports,  to  which  I  will  adde  this  cafe.  /.  C.  had  a  leafe 
^-whlc^'rcjui.  '  ^^  certaine  lands,  for  60  yearcs,  if  he  lived  fo  lon^  and  forged  a. 
5.  Co!  6o«   *      ^^^^^  ^^'  9^  yezT^  abfolutely,  and  he  by  indenture  reciting  the  forged 
Cooche*t  csfe*     leafe,  for  valuable  confideration,  bargained  and  fold  the  forged 

^'  ^^\  ^'liu  ^^^'^  ^^^  ^  ^^  intereft  in  the  land  to  R.  G,   It  feemed  to  me  that 

BurrBl*t  caft.  ^.  Q^  ^^  ^^  puTchafer  within  the  ftatute  of  ay.  EUx*  for  he  con- 

Paichri  at  Ja«  ^^d  not  for  the  tme  and  lawfnll  intereft,  for  that  was  not  knowne 

inter  jonet  pK  ^  him  \  for  then  perhaps  he  would  not  have  dealt  for  it,  and  tho 

and  fir  Kicn.  vifible  and  knowne  tearme  was  forged ;  and  although  by  general 

Or«w^am  def.  words  the  true  intereft  pafTed,  notwuhftanding  he  gave  no  valuable 

inr  *  iTwl-  confideration,  nor  contracted  for  it.    And  of  this  opinion  were  all 

doule  al  Jvrit.  the  judges  in  Serjeants-Inne,  in  Fleet-ftreet. 

[i]  Hil.  18.  E.  3«  [0  ^^  ancient  time,  when  a  man  made  a  fraudulent  feoftem^t» 

coram  rege  in  it  was  faid,  quod  pofuit  terram  iUgm  in  hrifean ;  where  brigeun.  doth 

ThcTaur.  figniiie  wrangle,  contention,  or  intricacy,  for  fraud  is  the  mother  of 

[I]  37.  H.  S.  x!btm  all.     [k^  And  on  the  other  fide,  purchafes,  eftates,  and  con- 

cap.  6.  ^Qu 

(4)  [See  N.  15.3  (S)  Accord,  ante  a.b.  and  poft.  iS.  b. 

(5)  [Ste  N.  1 6. }  (9)  Fur  cafes  of  fraudulent  gitts  before  tha 

(6)  See  as  to  fhi>,  Plowd,  ylu  I3.  £liz«  c.  5.  fecDy.i94.b.  and  195.  a» 

(7)  [See  N.  17.] 


Lib.  I.  fXFte  fimplc^  Seft.  t^ 

tra^  may  be  avoided,  fince  hhtJiton  wrote,  by  certaine  ate  of  par-  13*  Sl'<*  «^  % 
liament  againft  afurie  above  ten  in  the  hundred,  in  fach  maaner  |*  ^-  f9« 
and  forme  as  by  thoTe  adb  is  provided;  which  ftatutes  are  well  ex-  ttdem  lib.  jl!! 
pounded  in  my  books  of  Reports,  whiqh  may  be  read  there.    To  Ciaiton*«  <^ 
\a^  a«l    them  that  lend  money  my  caveat  is,  that  neither  directly  nor  indi-  (Lutw.  271.) 
^  '^   reftly,  by  art,  or  cnnnine  invention,  they  take  above  ten  ( t )  in  the  (^  Co.  €9*1 

hundred :  for  they  that  feeke  by  fleight  to  creepe  out  of  thefe  fia* 
tutes,  will  deceive  themfelves,  and  repent  in  d^  end. 

**  Purcbafe  ferret,*^  Ir>/&/Mr  here  and  in  many  other  places  put*  Uai^anAd^ 
teth  lands  but  for  an  example;  for  his  rule  extendeth  to  feigniories,  ***'"^^^ 
rents,  advowfons,  commons,  eflovers,  and  other  hereditamencs9  of  ^"*****^** 
what  kind  or  nature  foever. 

«  Terre!*  Tfrra,  Land,  in  the  legall  fignification,  comprehendeth  Pi.  Com.  ieS.W 
any  groundt  foile,  or  earth  whatfoever;   as  meadowes,  paflures,  ^^j/^c^S*^ 
woods,  moores,  waters,  marifhes,  furfes,  and  heath.  Terra  ^  nomen  jLuiicriti'»*cafe. 
gtmeraliffmumt  et  comfribendit  omntsj^ecies  terr^\  but  properly,  ttrra  4.£.  3.  i6i.aoi 
Mcitur  a  tereudot  quia  'vemere  terituri  ai^d  anciently  it  was  written  6*  £•  3-  2S> 
^ith  a  fingle  r;  and  in  that  fenfe  it  inckdeth  whatfoever  may  be  ^:  ^-  3*  377- 
plowed;  and  is  all  one  with  ar^um  ah  arando.    It  legally  includeth  Briefe'su.'' 
alfo  all  caftlesy  houfes,  and  other  buildings :  for  caftles,  houfes,  &c.  28.  H.  S«  ' 
confift  upon  two  things,  vix,  land  or  ground,  as  the  foundation  or  i^yer47. 
Jlrudure  thereupon ;  fo  as  paffing  the  land  or  ground,  the  ftru£bire 
or  building  thereupon  palTeth  therewith.   •  Land  is  anciently  called  *  '^^*  7-  ^  1»  * 
Fhth\  but  land  bnilded  is  more  worthy  than  other  land/becaufe  ^^a^^.  ia 
k  is  for  the  habitation  of  man,  and  in  that  xf^^Qi  liath  the  prece-  xhefium 
<iency  to  be  demanded  in  the  firft  place  in  a  (2)  frtecipe,  as  here* 
after  (hall  be  faid.    And  therefore  this  element  of  the  earth  is  pre-, 
lerred  before  the  other  elements:  firft  and  principally,  becaufe  it  is 
for  the  habitation  and  refting- place  of  man;  for  man  Cannot  reft  in 
any  of  the  other  elements,  neither  in  the  water,  ay  re,  or  fire,    for 
as  the  heavens  are  the  habitation  of  Almightie  God,  fo  the  earth 
hath  he  appointed  as  the  fuburbs  of  heaven  to  be  the  habitation  of 
man;  Cesium  caii  domfuo,  terram  autem  deditjiliu  hominum:  All  the  Piiii.  1x5.  i€» 
whole  heavens  are  the  Lord's,  the  earth  hath  he  given  to  the  chil- 
dren of  men.   Beildes,  every  thing,  as  it  ferveth  more  immediately 
or  more  meerly  for  the  food  and  ufe  of  man  (as  (haU  be  &id  here- 
after), hath  the  precedent  dignity  before  any  other.    And  this  doth 
the  earth ;  for  out  of  the  earth  commeth  man^s  food«  and  bread  that 
ibengthens  man's  hear^  eoufirmai  ccr  bMumis,  and  wine  that  gladdeth 
the  heart  of  man,  and  oyle  that  makes  him  a  cheerfull  countenance;  pfaL  104*  15* 
and  therefore  Urra  §lim  Ops  mater  dida  eft 9  quia  &mnia  bdc  opus  ba-. 
bent  ad  i/i'veudum.    And  the  divine  agreeth  herewith;  for  he  laith, 
Patriam  tibi  et  tiutncem,  et  matrem,  et  meu/am,  et  demum  po/uit  terram  Chrtfoil.hoxn.39 
Deust/ed  et/epuUbrum  tibi  banc  eandem  dedit.    Aifb,  th^  waters  that 
yeeld  fiih  for  the  food  and  fuflenance  of  man  are  not  by  that  name 
demandable  in  a  prttcipe  (3) ;  but  the  land  whereupon  the  water 
fioweth  or  fhindeth  is  demandable ;  as  for  example,  «uiginti  acras 
terra  aqua  eoepertas :  and  befides,  the  earth  doth  fumifh  man  with 
many  other  neceffaries  for  his  ufe,  as  it  is  replenifhed  with  hidden 
trealures ;  namely,  with  gold,  filver,  brafle,  iron,  tynne,  leade,  and 
other  metals,  and  alio  with  a  great  varietie  of  precious  ilones,  and .  (Plowd.  3x3.} 
many  other  things  for  profit,  ornament  and  pleafure.    And  laflly, 

the 
(i)  [See  N.  18*1  and  4.  Co.  39.  a* 

{%)  Ace.  Fitzb,  Nat«  fir.  x.  C.  Poft.  4.  b»        (3}  Ace.  Ydv*  143*    See  poft.  4.  b. 


X^ib*  i;      Cap.  I.  Of  Fee  fifflple.  Se<3:.  !• 

the  earth  hath  in  law  a  great  extent  opwards,  not  only  of  water,  as 

hath  been  faid,  but  of  ay  re  and  all  other  things  even  ud  to  heaven  i 

for  cuJMs  eftjblum  tjus  eft  ujque ad  cmlumt^^  isjholden  14.  H.  8.  fo.  12. 

22.  Hen.  6.  59.     lo.  fi.  4.  14,     Rtgiftrum  wigin.  and  in-  other     '  . 

bookes. 

ITid.  ScQ.  $9.         •^^  albeit  land,  whereof  our  author  here  fpeaketh,  be  the  mod 

vhere  tn  this       firme  and  fixed  inheritauce,  and  therefore  it  is  called  filum^  quia  tft 

cafe  livery  iball  folidum,  and  fee  fimple  the  moft  higbeft  and  abfolute  eAate  that  » 

fplt'^^S  b.        ^^^  ""  have;  yet  may  the  fame  at  feverall  times  be  moveable, 

9.  Col  5.)  fometime  in  one  perfon,  and  ak§rnii  waSutin  another;  nay  fome- 

time  in  one  place,  and  fometime  in  another.     As  for  example,  if 

there  be  8p  acres  of  meadow  which  have  beene  ufed  time  out  of 

mind  of  man  to  be  divided  betweene  certaine  perfons,  and  that  a 

certalne  number  of  acres  appertaine  to  every  of  thefe  perfons;  as  for 

Vide  Seft.  648,   example,  to  ^.  13  acres,  to  be  yearely  affigned  and  lotted  out,  fo 

bow  thefe  1 3      as  (ometime  the  1 3  acres  lie  in  one  place^  and  fometune  in  another, 

*f '*'"?*>  ^       ^^  ^^  ^^  ^^  ^^^ '  '^'  ^^^  ^  moveable  fee  fimple  in  1 3  acres,  and 

f  1  RoTAbcSio.  '^y  ^  parcell  of  his  mannor,  albeit  they  have  no  certaine  place, 

Cro.  Eiit.  4.21.)  ^^}  yearely  fet  out  in  feverall  places,  £>  as  the  namber  only  is  cer- 

HiU.  34.  Eiis.     taine,  and  the  particular  acres  or  place  wherein  they  lie  afier  the 

Kot.  489.  ia       year  incertaine.    And  fo  it  was  adjudged  in  the  king's  bench  upon 

WddflLT         ^  «fpeciall  yerdift  (4) . 

Br^i'cwater  ta  ^^^  partition  be  made  betweene  two  coparceners  of  one  and  the 
Bniico  Regis.  felfe^lame  land,  that  the  one  ihall  have  the  land  fronx  Eafler  untill 
Ttf.'Tvps £.  I.  titi  Lammas  to  her  and  to  her  heires,  and  the  other  ihall  have  it  from' 
parii.icn.  £  f -  Lammas  till  Eafter  to  her  and  her  heirs,  or  the  one  ihall  have  it  the 
v*!k  ^  Ctk  87  ^^^  ycare,  and  the  other  the  fecond  year,  aliemii  *uia6ujp  ^c,  ther? 
per  Walmfl.  *  ^^  ^^  One  felfc-fhme  land  wherein  two  perfons  have  levcrall  inherit- 
y.  N  B.>62.  K.  ances  at  feverall  times.  So  it  is  if  two  coparceners  have  two  fevc- 
(Poft.  167.  a.  rail  manors  by  defcent,  and  they  make  partition,  that  the  one  ihall 
7.  Co.  5.)  jj^yg  {jjg  Qjjg  mannor  for  a  year,  and  the  other  the  other  mannor  for 

the  fame  yeare,  and  after  that  yeare  then  ihe  that  had  the  one 

mannor  (hall  have  the  other,  et  Jic  altemis  i/idius  for  ever;  and 

albeit  the  mannors  be  feverall,  yet  are  they  certaine,  and  therefore 

ilronger  than  Bridgewater's  cafe;  fo  as  this  doth  make  a  divifion  of 

flates  of  inheritances  of  lands,  ^rx,  certaine  or  unmoveable,  whereof 

There  adl'ow.^*    Zri///(f/«sr  here  fpeaketh,  and  incertaine  and  moveable,  whereof  thefe 

Ions,  &c.  may  be  three  cafes  for  examples  have  beene  put.  Wherein  it  is  to  be  noted, 

appendant  and  in  that  the  poHeflion  is  not  onely  feverall,  but  the  inheritance  alio.   It 

gros*  is  alio  neceiiary  to  be  ieene  by  what  names  lands  ihall  paiie.  [«]  If    [a,^  \}A 

£y  ^i^*j°*Jj?"'  *  "^"  ^^  *^  ^^'"^^  ®^  ^^^^»  *"^  ^y  ^*^  granteth  to  another  and 

ihail.pairc.    ^*  ^^^  heires  *vefturam  terr^t,  and  maketh  livery  of  ie^&xk /ecundum 

[a]  Vide*Se£k«  formom  chartiti  the  land  itfelfe  ihall  not  pafle  ( i),  becaufe  he  hath 

189.  a  particular  right  in  the  land ;  for  thereby  he  ihall  not  have  the 

i\^ti^.  i86.  b.  houfes,  timber-trees,  mines,  and  other  reaJl  things  parcell  of  the 

V  nt/  ''    )  inheritance,  but  he  ihall  have  the  veilnre  of  the  land,  (that  is) 

jT!i{^  8?  6.  ^^  corne,  ^raife,  underwood,  fwepage,  and  the  like,  and  he  ihall 

4.  H.  7.  3.  have  an  adion  of  f  refpaile  quare  claufumfngit,  \J>\  The  fame  law, 

10.  H.  7.  ft4*  if  a  man  grant  btrbagium  terra,  he  hath  a  like  particular  right  in 
XI.  H.  7.  II.  y^^  hxi^i  and  ihall  have  an  a£Uon  quart  cloMfim /regit i  but  by  grant 
»t*H*7.\^  '  thereof  and  liverie  made,  the  foile  ihall  not  paiTe,  as  is  aforefaid. 
9.  H.  6.  s%*  [^]  ^^  ^  ^^^^  ^^t  '^  ^*  ^^  herbage  of  his  woods,  and  after  grant  a)l 
97.  H.  6.  35*  hit 

22.  £.  4.  barre 

126.  ii.H.4.90.  iS.E.  3.  Execution  56.  4*2.3.48.  8.  £. 3. f ^.  Q.  Afl*.  p.  is.  38.  E.  3.  24. 
r^l  Brad.  fo.  22a.  17.  £.  3-  7S«  35.  H.  b.  38.  11.  Elir.  Dy.  285.  (4.  Leon.  43. 
Poift  47.  a.  Cro.  Cha.  362.  Noy.  54.)  [f]  Pafch.  is.  Ja,  inter  Dockwray  &  Points  ia 

evidence  a^  Jury  in  Banks  le  Roy. 

(4)  S.  C.  Mo.  301*  (0  [See  N.  19.] 


Lib.  if  Of  Fee  fiiispk  Sta.  i. 

r  f 

Us  lands  in  the  tenure;  pofTeilton,  or  occapation  of  B.  the  woods 
l&all  pafle,  for  B>  hath  a  particatar  pofTelCon  and  occupation*  which 

'  is  fofficient  in  this  cafe ;  and  fo  it  was  refolved.     [/]  So  if  a  man  r^  y-^^^  3^^ 

be  ieiied  of  a  river,  and  by  deed  dioc  grsoX  Jeparalem  pifcanam  in  the  2^^  Braa. 

fame,  and  maketh  livery  of  {A^/ecundum  formam  chartit,  the  foilc  fo.  ao8. 

doth  not  paiTe  (2),  nor  the  water,  for  the  grantor  may  take  water  4J-E.  3.  45. 

there;  and  if  the  river  become  drie,he  may  take  the  benefit  of  the  jo^  H??'.^tk 

ibile ;  for  there  paffed  to  die  grantee  Lat  a  particalar  right,  and  ^^  ||.'7*  13/     " 

the  livery  being  made  fecundum-  formam  chariot  cannot  enlarge  the  iS.  H.  6.  2^ 

Erant.     \e\  For  the  fame  rcafon,  if  a  man  erant  aquam  Juam^  the  34*  H.  6. 43» 

>ilc  (hall  not  parte,  but  the  pifchary  (3)  wioiin  the  water  pafleth  ^"  "•  ^'  ♦• 

therewith.   And  land  covereo  widi  water  (hall  be  demanded  hy  the  \^  \^  *\^$* 

name  of  fo  many  acres  aqua  (4)  coofmas\  whereby  it  appeareth  1.  e*.  3I  4** 

that  they  are  diftind  things.    [/]  So  if  a  man  grant  to  another  to  p«  £•  \,  Sckw 

dig  torves  in  his  land,  and  to  carry  them  at  his  will  and  pleafure,  "^'  ^' 

the  land  ihall  not  paffe,  becanfe  but  part  of  the  profit  is  nven,  for  "e.  laTHT^ 

trees,  mines,  &c.  fliall  not  pafle.     [g\  But  if  a  man  feifed  of  lands  Afd^iy^   ' 

in  fee  by  his  deed  graateth  to  another  the  profit  of  thofe  lands,  to  34.  Air.  n* 

have  and  to  hold  to  him  and  his  heires,  and  maketh  livery  Jecundum  x|*  £•  3- 
/hrmam  charts,  the  whole  land  itfelfc  doth  paffe;  for  what  is  the.  ^^'  *^^**  57« 

land  but  the  profits  thereof;  fyr  therebv  veftore,  herbage,  trees,  s^l^^^'^^V 

nines,  and  all  whatsoever  parcel  of  that  land  doth  pafie  (5).  w.  a.  c  14. 

(1.  Ro.  Abr.  1.)  [tf]  Tr.  ii«  R.  2.  in  trefp.  nlent  Imprimue  ne  abridge*     1 1.  H.  7.  4. 

If]  7.  B.  3.  34s.     5.  Air.  9,  la    7<  Air.  9.  [>]  4S*  K.  3.  tit.  feoffipenta  a  faiu  90. 

14.  H.  S.  6»    PL  Com.  541.  b.    F.N.B.  %.    ia«  E.  3.    Dower  90. 

[h]  By  the  grant  of  the  boillourie  of  fait,  it  is  faid  that  the .  [A]  Aff.  p.  is. 
Ibile  Diall  paffe,  for  it  is  the  whole  profit  of  the  foilc.     And  this  is  ^'cT^'^^f^^ 
czUcdyalsva,  of  the  French  vrord  faJure  for  a  falt-pit;  and  you  may  ^^  ^^  i!uit,^^^ 
read  defallva  in  Domefday,  smdfelda  iignifieth  the  fame  thing  [/'];  fines  inThefauh* 
and  where  you  ihall -reade  in  records  de  Jacertd  in  profunditate  aqtue  (i*  Sid.  161.) 

falfie,  there  iacerta  fignifieth  a  fathom,     A  man  feifed  of  divers  [']  Int.  Inquifit. 
acres  of  wood,  grants  to  another  omnes  bofcosfuas^  all  his  woods;  not  J^^^  el's!  u 
onely  the  woods  growing  upon  the  land  paffe,  but  the  land  itfelfe,  i„  ihefaur! 
and  by  the  fame  name  mAlI  be  recovered  in  a  pracipe ;  for  hofcus  Mich.  i.  H.  $• 
doth  not  onely  include  the  trees,  but  the  land  al&  whereupon  they  ^oxzm  Rege 
grow,    [i]  The  fame  law  if  a  man  in  that  cafe  grant  omnet  hofcos,  Thtfaur!* 

fuos  crefcenteSflSc,  yet  the  land  itfelfe  (hall  paffe,  as  it  hath  beene 
(6)  adjudged.     •  Fraffetum  fignifieth  a  wood,  or  ground  that  is  in  |,!^co^' ^^''** 


IVC't 


woodie.     [/]  If  a  man  hath  a  wood  of  elder-trees  containlag  20  r.co.  n.  1  _  _ 
acres,  and  granteth  to  another  20  acras  alneti  (with  an  n  not  a  njj,  cafe.  14.  H.  8.  i.  ' 
the  wood  of  elders  and  the  foile  thereof  (hall  paffe,  but  no  other  4^*  ^  l-  22. . 
jkindc  of  woods  Ihall  paffe  by  that  name.     Alnetum  efi  ubi  alai  ^'  ^•^' 
arbores  crefcunt  f .    Andful/ings  are  taken  for  elders.  [«]  Salicetum  -i^fj|  g'  gj^ 
doth  fignifie  a  wood  of  willowes,  uhifalices  crefcunt,   Thefc  trees  in  rcfervat  39. 
our  beokes  are  csXHedfivwces,  *  Selda  is  a  wood  of  fallows,  willows,  7.£.  6.  Dyer  79. 
or  withies.     A  brackie  ground  is  cslled  flicstum,  uhifJices  crefcunt.  *  Glanvil.  lib.  8. 
A  wood  of  afhcs  is  Q2i}ledfraxinetumi  uhifraxini  crefcunt ^  and  paffeth  rj?'  ^^  ^-j 

hy    Regiftr.F.N.B.» 
[«]S.  E.  s.    Waft,  III.    7.  A/r.  iS.    ii.AdT.  p.  13.    41.2.3.    Waft.  8a.  ^  W\\\ 

14.  B.  ).  coram  Rege  Lane,  in  TKefaur.  *  Inter  Inquifit.  apud  Lane,  in  com*  Cornubie 

cnram  Juftic.  Aud.  anno  6.  £•  i.  in  Thefaur.  the  B.  of  Excefter's  cafe. 

(s)  [See  N.  ao.]  (6)  To  know  when  woB.  will  include 

.  (3}  Aco.  Dav.  55.  b.  the  foil,  and  when  not,  fee  Bro.  Grants,  \%^m    ' 

(♦l  85c  Ace.  .Yelv.  143.  Cro.  Ja.   487.   524.  .2.  Ro.  Abr.  455. 

(^3  Adj.  ace.  in  the  cafe  of  a  devlfe.  U.  PI.  x#  3. 
ICro.  Eliz.  i^o«  4^J 


'  '  I"  ♦  -  . 

Lib.!,     dp.  X.       OfFeefimpIe;  &^.  i« 

by  tlut  imne;  and  lufulUehmh  where  Iioppet  {row;  and  wrmdine* 

iwm,  where  reeds  grow.     Some  fay  dut  JUmi  or  4^«inir»  whereof  dn§a 

commeth,  b  properly  a  valley  or  dale.    D^na  fitv^t  and  the  like, 

[•1  DooefiUT.    [*)  ^  infitn^  or  dmfdp^t  or  drudimt  figoifieth  a.  thicket  of  wood  in 

a  valley;  for  drt^^  of  ditih  fignifieth  a  thicket  of  wood»  and  is  often 

mentibned.in  Domefday.  And  (braedme  Jinm  or  4/«Dta  figoifieth, at 

nntta  and  dtHm^^  a  towne.  .     . 

^  .^     .      .         M  Ctf/f  fignifieth  a  hilli  and  &  doth  /mot;  usftanhnfM  v^fiuaut 

[•]CamdeD46o.  ^^      ^  j  ^^^^  ^f^  fignifieth  a  hiU.     And  hope,  amhe.  and  fta^ 

[il'pafch.  ^^^  valleys,  and  fo  doth  plough.  And  dmum  Or  duna  fignifieth  a  hill 
44.  E.  3.  coram  or  higher  ground,  and  therefore  commonly  the  townes  that  end  in 
ReaeinThffikar.  diMt  have  hills  Or  higher  grounds  in  them,  which  we  Call  downs.  It 

commeth  of  the  old  French  word  dun. 
T  itrii      V  [fl  ^^  <^^  Latin  a  wood  is  adled  ^^/tta.  Grama  fignifieth  a  little 

Lto^  cortim'  **  ^<^*  "*  ^^^  ^^^*  !^^  ^^rft  or  barft  ^  wood;  and  fo  dOth  holt  and 
RegeinThefaun  fiawt.  T*wait£  fignifieth  a  wood  grubbed  up,  and  turned  to  arable, 
Camden,  Brit.  Stetie  Or  Jfede  bccokeneth  properly  a  banke  of  a  river,  and  many 
S47.  R»c.  Par.  times  a  place,  as  Jitwi  doth;  ind  wic,  a  place  upon  the  fea*(hor^ 
Xvef  ue'de  Car.  ®**  ^^^  *  nvtr^  Lea  or  l^  fignifieth  pafture. 
lilk'B  cale.  *  .  \f\  ^^^  ™^<^  doth  grant  all  his  paftures,  f^^ttras,  the  land  itfelie 
[r]  PI.  Com.  smployed  to  the  feeding  of  beafts  doth  pafle,  and  alfo  fuch  paftures 
169.  a.  4.  E.  a.  or  fisedtngs  as  he  hath  m  another  man's  foile.  Lifwts  or  k/mt  is  a 
*'!«^«79»»T93'  Saxon  word,  and  fi^ifieth  paftures.  [/]  Between  paftura  and  ' 
1;  B*.  4!  1/  pafomm»  the  legall  difterence  iB«  that  paftura  in  one  fignification 
s7«  H.  8. 10.  containeth  the  ground  itfeMe  called  pafture,  and  by  that  name  is  to 
[  n  so.  AS*  be  demanded,  fi^uum,  feedine,  is  wherefoever  cattell  are  led,  of 
pL  9..  what  nature  Aever  the  ground  is,  and  cannot  be  demanded  in  a 

precipe  by  that  name. 

[/l  If  a'man  grant  omnia  prata  fua^  all  his  meadowes,  the  land 
iv  ^  ^^*  itfelfe  of  that  kinde  j^afieth :  §t  dicitur  praium  quafi paratum^  becanfe 
S?efea4i.  *^  ^^  groweth^a/#  without  manurance.  [«]  A  man  grantt  Mmr^/ 
^31.  E.  t.  irueratfuas',  the  (bile  where  heath  doth  growe  pafieth,  and  may  be 

]fentrie  So.  demanded  by  that  name  in  a  precipe*    It  is  derived  from  hnner,    \  e^  ^.1 

r«]  Domefda^    ^  French  word  for  heath;  aiid  it  is  called  w  in  the  Bntifli    ^^        •* 

Rcriii.     '         xm^t. 

Rmcarta  or  runcaria  fignifieth  land  full  of  brambles  and  briers^ 
and  is  derived  of  roucier^  the  French  word  which  fignifieth  the  fiime, 
M  Recift.         ^^^  ^  mxich  7&  fenticetum^     \a'\  By  the  grant  of  omnes  jwncarias  xa 
I.E.  3,4.*        joncariag^  the  foile  where  rulhes  do  grow  doth  pafie;  for  jenc  in 
F.N.  B.  a.  French  is  a  rufh,  whereof  joncaria  commeth.     [6]  A  man  grants 

[6]  j6.  aiT.  annes  rufcariafuas,  the  foile  where  rufcu  u  e.  kneholme,  or  butchers 
p.^.  Regifter.     pricks,  or  broomedoe  grow,  fi&all  paile,  and  fo  in  the  verfe  in  the 

kegifter  it  is  called;  but  in  F.  N.  B.  fbl.  2.  in  the  verfe  pi/cbaria  is 
Jampna.  pnt  inftead  of  ruf carta*    And  jampna  commeth  of  jonc  and  nofwef^ 

^Cro.Chs.t79.}  a  waterifh  place,  and  is  all  one  in  tSe^vAxHi  JMcaria,    He  that 

granteth  omnes  mtari/cos  Juosy  all  his  fennes  or  marilh  grounds  doe* 

pafie.    MarifcuM  is  derived  of  the  French  word  marts  or  marets\ 

the  Latin  word  for  it  is  pedns^  or  locus  pedndofus.  Mora  is  derived  di 

the  Englifii  word  moore,  and  fignifieth  a  more  barren  and  unpro« 

fitable  ground  than  maWhes,  dangerous  for  any  cattell  to  go  there» 

v^  refped  of  myrie  and  modriOi  foyle,  neither  ferves  it  for  getting 

fc]  Pafch.         Jf  turves  there.     [c\  You  (hall  reade  in  records,  that  fuch  a  man 

4t.  E.  5.  cQxtm  pirquUhiif  irefeent,  acr.  marettu  tf^«    This  word  maretlnm  is  deriv- 

r^  Lincoln.      ^^  of  Mtfrr  the  fea,  and  ugpt  and  properly  fignifieth  a  moorifli  and 

^  ^  *  gravelly  grouodt  which  ihe  fca  doth  cover  and  overflow  at  a  full 

6  fe% 


lib.  1*  Of  Fee  ^plc;  SeA.  li 

fea,  aad  lyedi  betwttene  the  Ugh  water  marke  and  lo#  water  marke» 

hfrafiuium  it  rdiaxum  maris.     By  graiit  of  thefe  particalar  kinds^ 

the  lands  of  the(e  particular  kinds  onely  doe  paiTe;  bdt,  as  hath  beeit 

£iid»  by  the  ^rant  of  land  in  generally  all  thefe  partacular  kinds  and 

£me  others  doe  paflEe.    N^m  mibifi  cmtMrn  Umru^Jhu  ^raqmt  centum^ 

Ommim  terrarmm  ftrcwmn  wumna  f^iau    And  therefore  let  ns  tarn 

tAir  eye  to  generall  words,  which  doe  include  lands  of  feveral  ibrts 

and  qualities.    \J[\  By  the  mame  of  an  honor  ( i )»  which  a  fubjed  ^^  y^^^  q^^ 

nay  have*  diners  mannors  and  lands  nay  pafie.     So  by  the  name  c.  31.  Wailing* 

lof  an  ifle>  iMa^  many  mannors,  lands,  and  tenements  may  ford  NottSoioiu 

Tfafle.  '•""^  **•  '^""* 

■^ .  33.  E.  T.  coram 

ivfs  \ti  Thef.  honor  de  Hontin^on.  Mich.  9.  E.  i*  coram  re|e  in  TheC  \%%  B.  a.  Afl*.  37^*. 
a6«  Afl*.  p.  6o.  6.  E.  3.  ciG.  47.  E.  3.  ii.  bonor  de  Pererel.  49..^  3*  3H*  honor  de  Egi«n 
9.  H.  6«  £7.  36.  H.  %•  Dyer  59.  honor  de  Gloac.  F.  N.B.  16$.  honor  Abbaril.de  Merle* 
5.  E.  4.  ift9«  7.  H.  6«  39.  1.  £•  3*  4,  &C.  13.  E.  3.  jurifdid.  a).  4.  Ca  88.  Ltttteccrs 
cafe.  5.  H.  7,  9«  14.  H.  4.  ih  recordo  longo*  8.  H.  4*  PI.  Com.  168.  8.  H.  7.  i.  4.B.4.  16. 
^4.  Inft.  a94.) 

HAng  xfs  MmM  fignifieth  an  iile  or  fenny  groand.  *  A  commote  *  13*  IE*  3- 
is  a  great  feigniory,  and  may  include  one  or  divers  mannors.  J^rifdiA.  13. 
{/\  f  By  the  name  of  a  cafiUf  one  or  more  mannors  may  be  conveyed :  [<]  %$,  Air.  54* 
«r  2  cM'imfi,  by  the  name  of  a  mannor,  &c  a  caftle  may  pafle  (2).  £9.  E.  3. 15.' 
In  Oome^ay  I  read.  Comes  Jlanus  habtt  infu$  cafidUuu  200  masteria^  ^9-  ^*  ^« 
^Cmfr^tr  afitUariwm  -habtt  43  maneria\  and  in  that  booke  a  caftle  ^^  ^'^ 
•is  called  c^ellsmtt  and  taftrum^  and  ^Mt«j  defn^ibilis^  and  manfus  1.  £,\.  I. 
nauraUs^    {/j  But  note  by  the  way,  that  no  fubjedl  can  build  a   5.  H.  7. 9. 
caftle  or  houie  of  ftrength  imbattelled,  &c.  or  other  fofXteOk  de-   3-  £•  >•  Avowry 
fenfihle,  called  in  law  by  the  names  afbrefaid,  and  fometimes  domus  'f^'^^'/^'^'^^ 
Jterudlata  or  camellatai  imhaitellatat  tenellataf  maclfecollatit,  me/e  j^j^^  rub.*fcac!. 
<araiUtf  Utc.  wtthont  the  Kcenoe  of  the  king,  for  the  danger  which  fo.  18. 
might  enfue,  if  every  man  at  his  pleafure  might  do  it.     And  they  [ /*]  In  reter. 
be  called  imbattlemeots,  becaufe  they  are  defences  againft  battels  in  ^'K-  Cart.  cap. 
ailaults.    TemlUun^  or  taneliare^  is  to  make  holes  or  loopes  in  walls,  fo.^i5'j["Britton 
to  (hooteont  a^ainft  the  aiTailants.   MacbecoUare^  or  macbecculare,  is  cap.  20. 
to  make  a  warldce  device  over  a  gate  or  other  pai&ge  like  to  a  grate.  Rot.  Parliam. 
through  which  fealding  water,  or  ponderous  or  oflFenfive  things  may  45-  £•  3-  "u.  34* 
be  caft  upon  the  aflaylants  (3).     But  to  retume  to  the  matter  from  ^'  ^'  ^'  ^^  '9- 
whence  upon  this  occafion  we  are  fallen.  Rot.  ParKain.'* 

By  the  name  of  a  towne,  villa,  a  mannor  may  paiT?.    In  Domef-   i.  e.  3.2.  pare 
d^y,  aUdium  (in  4  large  fenfe)  fignifieth  a  free  mannor  (4),  and  AJanoCharlccom 
alodiaru^  or  alodarii,  lords  of  the  fame ;   and  Uumemanni  there  *^*  ^3*  ^« 
fignifie  lords  of  a,  mannor,  having  ficam  it  facam  di  taunubus  it  ^^\^^*^ 
Jf9maiibus  Jak.     [^J  And  by  the  name  of  a  mannor,  divers  townes  (3.  inft.201.') 
may  paiTe.     ^uod  olim  dicebatwr  fimdus  munc  manerium  Mcitstr*     By   [g]  ^.tmb.  £<< 
the  name  of  a  ferme  or  fearme  \$)ffirma,  honfes,  lands,  and  tene-  pofit.  verb. 
ments  may  pafle;  voAfirma  is  derived  of  the  Saxon  word,  fiormian^  ^^^^* 
lb  feed  or  releeve;  for  in  ancient  time,  they  refcrved  upon  their  "**  *9^ 

lAifes,  cattell  and  other  viduall  and  provifion  for  their  fnllenance. 

Jb]  Note,  a  fe^me  in  the  north  parts  is  called  a  tacke,  in  Lanca-  [h'\  PU  Coo, 
fire  a  fermehdt,  in  Eflex  a  wike.     But  the  word  fearme  is  the   169.  Regift. 

■ 

(1)  For  tlie  nature  -of  a  land  honor  «r  Anticl.'  ed,  177).  ir.  x.  p.  100.  tt$. 

^VODy ,  fee  Mad.  -Bar.  AngI .  ^.  t^  « . 

(^)  Ace.  a.  Inft.  3t.  (4)  See  ante,  fTd. 

(31  Serftirther  a«  to  caftles.  Mad.  Biiren.  (5}  See  a.  Inft.  145,  • 
Aogiicau.  a  7.  to  ao.  DlkomL  hy  Smin« 


Lib/ 1.      Cap.  I.      OfFccfimpfc.  Sed.  r* 

ff]  17*  E.  s*  time  land.  [/I  Lands  making  a  knight's  fee  (6),  fliall  pafle  b/ 
fo.  8.  the  grant  of  a  knight's  fee  di  unofi9d9  mliiis. 

5.  E.  3-1I3- 

a6.  £.  3.  bre.  165.    is-  E.  2»  bre.  814. 

f  I]  4.E.  3.  i6i«      [^]  UnwnfiUnuM  otfolinus  tirrm  in  Domefday  booke  containeth 

6.  E.  3.  2S3.  t^vo  plow-lands  and  (bmewhat  lefTe  than  an  halfe ;  for  there  it  is . 
**  ^H^6^M-  (^1^%/eptcm/olin'h  otfiUna  tnra fimt  1 7  cariuat*  (7)*     Una  bidafeu 
pf.*Com.'i68.  carucata  Urr^y  which  is  all  one  as  a  plow-land,  vix.  as  much  as  a 

7.  Afl*.  18.  plow  can  (8)  till.  Sullerye  alfofignifieth  a  plow-land.  Una  njirgata 
11.  A(r.  13.  terraf  a  yard-land  (the  Saxons  called  it  girdUndt  and  now  the  ^  is 
^  K^H^^^^'  turned  to  a  j)^  is  in  fomc  countries  10,  in  fomc  20,  in  fomc  24,  in 
^j^reat.  \tm.  ^^™^  3^»  ^^'  (9^*  W  ^*^  btnjota  ttrrtty  an  oxgange,  or  an  ox- 
Clanvii.  rib.cap»  gate  of  Lnd,  is  as  moch  as  an  ox  can  till  (10).  \m\  But  carucata 
Domefday.  terra  and  hovata  ttrra  are  words  compound^  and  may  contains 
Braa.  Ub.  2.  meadow,  pailure^  and  wood  heceflary  for  fnch  tillage,  y^gum 
KbT  *^fo*  4*t.  ^^^"^  ^^  Domefday  containeth  halfe  a  plow-land.  And  by  all  theft 
R«gfft.  71.  names,  in  the  laigne  of  R.  i.  lands  were  ufually  demanded^  and  long 
M5.E.S,  after  (II). 

fine  49.    13.  1^.  3.  fine  67.    39.  H.  6.  8*    4.  E.  3.  15Q.    8.  E.  3.  377.    Bn£lon  fo.  )8o.  9^69. ' 
431.     5.  H.  3-    Droit  66.    PI.  Com.  i68.  [m\  13.  £.  3.  bre.  241.    x.  £.  3.  57.  tempt 

£.  X.  bre.  81 1.  Pi.  Com.  168. 

("1  ^\  ^^">*  [ff]  By  the  name  of  a  grange,  grangiot  a  houfe  or  ediike,  not' 

169.  14nwM>d.  Qjjgjy  vi^hcpe  cotiit  is  ibred  up  Ufce  as  in  bames,  but  necelTary  places 
4^£.  J 33U  ^^  hu(bandry  alfo,  as  ilaUes  for  hav  and  horfes,  and  flablcs  and 
^    *  ^'  ^  flyes  for  other  cattell,  and  a  atrtu^e,  and  the  clofe  wherein  it 

ftandeth,  ihall  pafle ;  and  it  is  a  French  woid,  and  iignifieth  the 

iame  as  we  take  it  ( 1 2). 
U]  4.  E.  3.  tit.       [^]  ^^i^ioH,  in  Engliih  a  pooIe,  doth  confift  of  water  and  land; 
Feoffmenu  et      and  therefore  by  the  name  ofJiagmoM  or  a  pooie,  the  water  and  land     f  ^  ^  }yA 
r»it»  79.  (hall  pafle  alfo.     [a]  In  the  fame  manner  gurgis,  a  deepe  pit  of    ^^         ^ 

FonncdM  14.  ^^^^^'  ^  g^*"*  <^'  g«i«>  confifteth  of  water  and  land ;  ai|d  therefore 
y^^ff,  pi.  ir .  ^y  ^^^.  fi*^***^  thereof  by  that  name  the  fotle  doth  paffe,  and  a  fracipe 
f«]  13.  E.3.4»  ^^^  ^^^  thereof,  and  ihall  lay  his  efj^lees  in  taking  of  fiflies,  as 
4.  £.  3*  i43«      breames  and  roches.    In  Domefday  it  is  called  guort,  gort,  and  gars 

8.  E.  3. 381.      plurally;  as  for  example,  de  5  gom  mUi  anguilUi. 
10.  E.  3*  48^* 

13.  E.  3.  entry  57.    F.N.B.  igfth.    Domesday. 

r^]  Temps E.x.       [^]  So  it  is  of  a  foreft,  parke,  chafe,  vivaryc,  and  warren  in  a 

bre.  861.  man*s  owne  ground,'  by  the  grant  of  any  of  them  not  oncly  the  pri- 

to  H^V^io.      viledge,  but  the  land  itfelfe  pafles,  for  they  are  compound.    In  the 

44.  £.'  3.  I'a.'      booke  of  Domefday,  that  is  called  lewad^  and  Uugat  and  leived,  and 

43.  E.  3.  24.       UtwCf  whifh  in  Latin  is  called  leuca. 

35.  H.  6. 55.     .         .  • ; 

3.  H.  6.  2.     DomeAiay.    Bra^on  lib.  4.  fo.  235.    Int.  adjudicat.  corain  fege  p.     39.  E.  3.  lib.  3.  • 

fo.  95.  in  Tbeia.ur.     (4.  Inft.  2S9  ]  '  ^ 

Stadium^ 

(6)  As  to  the  contents  of  a  knights  fee,  land  in  England,  poft.  200.  b.  and  69. 
fee  poft.  69.  Crorapt.  on  Courts,   atx.  and  Difc.  by 

(7)  Some  tbink,  that  fiUtms  ttrr^  was  Emin.  Antiq.  ed.  1773.  v.  t.  p.  39.  to  50, 
fre^uentl)'  fynonymouswithoinK'^/i/^rri^.  and  107. 195.  and  z97.-*By  what  names^ 
See  Somn.  Rom.  Ports  8a«  Cow.  loterpr.  and  in  what  order,  lands,  &c.  ought  to  be 
cd.  1717,  vop,/o/rir«x-/«rr«i-    .    .  dmanded,  fee  poft.  5.  W     Fitihl  N.  Br. 

(8)  See  further  as  to  this,  poft.  ^9.  and.  a.  C.  Hugh.  Comment,  on  Orig.  Writs  a. 
86.  b.  and  Theloars   Dig.  Br.  Orig.   I.  8.  c.  s« 

(9)  See  pod.  69f  '  p.  11 S.  and  particftlarl^  the  latter  book. 

(10)  Seepoft.  69.  (f&)  Grat^4  fometimes  comprehends  »• 

(11)  See  farther  on  the  duoenfioas  of     wholeyorw.    See  4t  Co.  48.  b. 


Lib.  i«  Of  Fee  fimplc.  Sc€t.  !• 

[c]  Siadutm,  or  ftrUngusJi'oe  f€rUngum%  or  qutartniena.  ttmtt  is  a  [^]  4o*  Afl*.  58. 
fbrlong  of  land,  and  b  as  much  as  to  fay*  a  furrow  lone*  which  in  4*  H*  6«  14. 
ancient  time  was  the  eighth  part  of  a  mile ;  and  land  will  paffe  by  ^^^  ''  ^' 
that  name.     And  fome  hola  that  by  that  name  land  may  be  de-  intelVnrs  iii  '* 
inanded.     And  deftrlingts  et  quanutenis^  you  ihall  read  divers  times  Thef.  Ferlingui 
ia  the  book  of  Domefday ;  and  there  you  ihall  read,  iu  in/uld  rex  ^it«  conciaec 
hahet  unwmfruflum  ^terr^t  unde  exeunt /ex  vomeres,     l^ota^fruftum  ^^^   1*  *^'?,*' 
xiifieth  a  parcel!.     [4^  WartSlumt  or  tuareccum,  or  'varedumt  doih  pruftuoilii  E 1. 
iignifie  fallow;  terra jacet  ad viareBum^  the  land  lyeth  fallow:  but  cit.Cotnon. 9. 
in  truth  the  word  is  i/ervaSum^  quafi  if  ere  no*vo  'viQumfeuJuba&umt   r</]Mich.8.H.3. 
terra  novalit  feu  requieta^  quia  alternh  annis  requie/cat  [/]>  tarn  cuUa  •'^^•p»fn.  9.^ 
merwkUa.     [/"]  Y^y  the  grant  of  a  mefTuage,  or  houfe,  me/uagium^  ^^^  '^  - 
the  orchard,  garden,  and  curtilage  doe  (1)  pafTe ;  and  fo  an  acre  or  r^i  yii»,* 
more  may  pafle  by  the  name  of  a  houfe :  it  is  derived  of  the  French  Eclog.  i,*a. 
wording.     [^1  In  Dpmefday,  a  houfe  in  a  ciiy  or  burrough  is  [/JBraa. an. 
caJledhaga;  other  houfes  are  called  there  manfiones,  mau/ur^,  stnd  *33-    »aE.4,  1 
Jamuj  [h]  ;  and  in  an  ancient  plea  concerning  Feveriham  in  Kent,  p7  Com.°i68 
hamtes  are  interpreted  to  iignifie  manfiones.    In  Normans  French  it  is   i^j.  ^i*.  H.  8. 
called  mefiuU  or  me/uil.    Bye  ilgniiieih  a  dwelling,  hjef  an  habitation,  Br.  Feoffmenti 

and  fyant  to  dwell.  53*  9-  AiT.  p  zi. 

35.  H.  6.44. 
PL  Com.  169.        (i.  Sid.  309.)      ^^   [r]  Domefday.  [^]  Parch.  30.  E.  i.  coram  re^e  Kane. 

ia  Thefaur.  Sutot.  dc  extent  mineriu    I)omcfday. 

It  is  to  be  noted,  that  in  Domefday  there  be  often  named  bordarli 
Jeu  hprdmoHHi^  co/ceif  co/cety  c§iueami,  eatarii,  who  are  all  in  effedl  bores 
or  hnibandrocn,  or  cottagers,  faving  that  bcrdarii,  which  commeth  of 
the  French  word  6orde  for  a  cottaee,  fignifieth  there  bores  hold- 
ing a  little  houfe,  with  fome  land  of  huibandry  bigger  than  a 
cottage ;  and  coterwiii  are  meere  cottages,  qui  cotagia  et  curtitagiu 
iexent  (2). 

FilUtni  in  Domefday   (often  named)   are  not  taken  there  for 
bondmen,  l>ot  had  their  name  4/r<c;i////,becauie  thev  had  fermes, 
sikI  there  did  worke  of  huibandry  for  the  lord :  and  they  were  ever 
named  before  berdarii^  ^r.  and  fuch  as  are  bondmen  are  called  there  Domeiaar. 
Jer^i. 

[il  CoUhertij  often  alfo  named  in  Domeiday,  fisnifietlr  tenants  in  [;]  lot  placita 
free  Jocage  by  free  rent ;  and  fo  it  is  expounded  ofrecord.   Kadmaut  coram  domino 
and  radchemiftres  (rad,  or  rede,  iignifieth  firme  and  itable),  there  alfo  ^^9^  M\c\u 
often  named ;  thefe  are  liberi  tenentet  qm  arahant  et  berciebaxt  ad  o*",  ji' 
curiam  damtni,  fern  faltabamtt  aut  metehant,  becaufe  their  eilates  are  Lamb,  expofit. 
£rme  and  ilable;  and  they  are  many  times  called  y^^frMun/  and  vtrb.Thanus« 
J§kemmmii  becaufe  of  their  plough  fervice. 

Dreucbs  iignifieth  free  tenants  of  a  mannor,  there  alfo  named^ 
Taini,  or  tbaini  mtdiocret,  were  freeholders,  and  fometime  called  \k'\  Lib.  Rob; 
mdlites  regis t  and  their  land  called  tainlandi  and  there  it  is  faid.  b^c  *^P*  <$-  ^  ^^r* 
terra  T.  R.  E,/uit  tainlandy  fed  fofiea  converfa  in  reveland,    [k]  But  ^^'^  ^\i^'  V 
tbainus  regis  is  taken  for  a  baron  :  for  it  is  faid  in  an  ancient  author,  tit/d^katric* 
tbainus  regis  fraximus  cemiti  efty  et  ibidem  mediocrit  tbaiumsp  et  alibi  baro  tic  A^:  ' 

^vr  tbainus  (3).     Berqtuirium,  or  bercaria,  commeth  of  bere^  an  old  Corps  Pol.  a. 
Saxon  word,  uied  at  this  day  for  barkes  or  ripdet  of  trees,  and  15"  ^!^  *94*) 

iignifieth  '^•"•"•y- 

(1)  (See  Note  ST.]  knd,  in  Kelif|.  Spela.  n^  ftc.    Set  ali^^ 

(«)  See  as  to  coitages,  a.  Tnft;  73^.  .  poil,  fi.  a.  n.  6. 

(t>  See  fnrther  at  to  $bmtf  and  Amti 
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m  7.  H.  4.  is. 
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day.    la  R,.  z* 
iacer  fi^i* 
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30.  £•  I*  coram 
rege  Glouc.  in 
Tbefiur. 
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Rcj^if^sfo.'r* 

94. 148,  249. 

F.  N.  B.  fo.  87. 

F.  L 

[0]  Regular 

7.  R.  I.  inter 

fines  Suflcx* 


[m]  17.E.  3,7. 
43.  E.  3.35.  b.^ 
RegVft.  65. 
lo.  Hi7.ai.  PL 
Cum.  191.  i95« 


W45»^-5« 
Vouchee  72. 

33-  £•  3- 
grail t.  xc2« 

'ii.H.£.  2:«27. 

14.  £.  4.  4* 

2o«  Aff,  p.  9« 

3.  E.4.  19. 

11.  H.  7.  25. 

{?o!kt  19.  b«2c.  and  154.) 


fignifieth  a  tan-houfe^  or  a  heath-houfe,  where  barkes  or  rindes  of 
trees  are  laid  to  tan  withal :  and  herquarii  are  mentioned  in  Docnef* 
day.  It  figntfieth  alfo,  and  more  legaUy,  a  (heep-cote,  of  the  French 
word  hergtrie, 

[/]  By  *vaccaria  in  law  is  (ignified  a  dairy- houfe,  deriired  of 
vacca,  the  cow.  In  Latin^  it  is  ladarium,  or  laSitium ;  and  vuecarM 
is  mentioned  in  Domefday.  And  Fleta  maketh  mention  oiporcaria^ 
a  fwineftye. 

The  content  of  an  acre  is  known.  The  name  is  commori  to  the 
Englifiij  German,  and  French.  In  legall  Latin  it  is  called  acra^ 
which  the  Latinilts  C2\\jugertim,  In  Domefday  it  is  calfed  arpen 
fratUfit^ua^  l^c,  10.  R.  I.  inter  fines ^  Acta  in  Cornwall  continet  40 
ptrticatas  in  longitudine,  it  4  in  tatitudintt  ft  qualibet  ptrticuta  de  \(y 
pedihus  in  longitudlnt  (4). 

\m'\  By  the  grant  of  a  felion  of  Iand,>^AV  ttrr^,  a  ridge  of  land 
which  concaineth  no  certainty,  for  fome  be  greater,,  and  fome  be 
lefler ;  and  by  the  grant  di  und  pored,  a  ndge  doth  pa^e.  Stlio  is 
derived  of  the  French  wotd/el&n,  for  a  ridge. 

[xr]  By  the  gr^nt  de  centum  lihratis  terra^  or  90  lihratis  Orra^  or 
centum  folia atis  terra%  t^c,  land  of  that  value  pafTeth,  and  fo  of  more 
or  lefle ;  and  in  ancient  time  by  that  name  it  might  have  been  de- 
manded. [0]  And  many  things  may  paife  by  a  name,  that  by  the 
fame  name  cannot  be  demanded  by  a  (5)  pracipe,  for  that  doth  re- 
quire more  prefcript  forme ;  butwbatfoever  may  be  demanded  by  a 
precipe,  may  paife  by  the  fame  name  by  way  of  grant. 

Fry  the  is  a  plaine  betweene  woods ;  and  fo  is  lanund  or  bumd^ 
Comhi,  hopet  dem,  gfyn,  bofwgb,  hm»gh,  fignifyeth  a  vally*  Hova^ 
boa,  knolf  la<w,  pen,  and  cope,  a  hill.  Ey,  ing%.  and  ivortii,  fignifieth  a" 
watry  place  or  water.  FaJefia  is  a  bank  or  hill  by  the  fea-fide ;  ic 
commeth  of/alaixe,  which  fignifieth  the*  fame*  Of  all  thefe  you 
ihjill  read  in  ancient  bookes,  charters,  deeds,  and  recordlb :.  and  to 
the  end  that  our  (bodent  (houki  not  be  difcooraged  for  want  of 
knowledge*  when  he  mecteth  with  them  {ue/cit  enim  generofiz  mens 
ignorantiam  pati),  wc  have  armed  him  with  the  fignification  of  them, 
to  the  end  he  may  proceed  in  his  reading  with  alacrity»and  fee  upon, 
and  know  how  to  worke  into  with  delight  thefe  rough  mines  of 
hidden  treafure. 

[m]  By  tlie  name  oimimra^  orfodina  plumU,  ^r.  the  land  itfelfe 
ihail  paife  in  a  grant,  if  livery  be  made,  and  alfo  be  recovered  in  aa 
affiie>  eKfic.de  JmiUbit$*. 
Brad.  211.  326. 

By  the  grant  of  a  fouldcourfe,  or  the  like,  lands  and  tenements 
may  (1)  paffe  [«].  Tenementum,  tenement,  is  a  large  word  to  pafle 
not  only  lands  and  other  inheritances  which  are  holden,  but  alfo 
ofSces,  rents,  commons,  profits  apprender  out  of  lands,  and  the  like, 
wherein  a  man  hath  any  franktenement,  and  whereof  he  is  feifed  tu  de 
libera  tenement 0  (2)*  But  hareditamentum,  hereditament,  is  the 
largefl  word  of  ail  in  that  kind;  for  whatfoever  may  be  inhierited  is 


an 


(4)  [See  Note  %%C\ 

(5)  See  ante  5/a.  n.  ii, 
(s)  [See  Note  23.] 


(2)  See  further  as  to  the  extent  of  the 
word  femmiMti  Ferk^  fe^.  IH*  ^^  >>• 
U.  6«  2»^ 


[6. 


a«. 


Lib.  !•  Of*  Edr  Smplc.  Scd*  u 

u  hereditament  be  It  cofporeaU  or  mcorporeaUy  reall  or  perfooaUf 
or  mixt  (3)*  . 

[o]  A  man  feiied  of  land  in  fee  has  diners  charterst  deedst  and  [0]  i.  Co.  fo.  i* 
evidences*  and  maketh  a  /eoffoienc  in  fee,  either  without  warrantie,  ft  »•  in  Seignior 
or  with  warrantie  only  againft  him  and  his  heirs,  the  purchafer  (hall  Bucldiurft'icafe. 
have  all  the  charter^,  deeds,  and  evidences,  as  incident  to  the  lands,  ^'  g*  ^^  "'  ^ 
ei  raii§ne  lerr^,  to  the  end  he  may  the  better  defend  the  land  himfelf,  ,^.'  h.*  6  65.  b* 
having  no  warrantie  to  recover  in  valae;  for  the  evidences  are,  as  34..  H.  6.  i.  a. 
it  were,  the  finewes  of  the  land,  and  the  feoffor  not  being  bovnd  to  10.  £.4.  9.  b. 
warrantie  hath  no  ufe  of  them.    But  if  the  feoffor  be  bound  to  j'jf*^  '^'^* 
warrande,  fo  that  he  is  bound  to  render  in  value,  then  is  the  de»     *  ^  l.\  \x\ 
.  fence  of  the  title  at  his  peril ;  and  therefore  the  feoftee  in  that  cafe  (a.Ro.  Abr.js.) 
ihall  have  no  deeds  that  comprehend  warrantie,  whereof  the  feoffor 
may  tak^advanuge.    Alfo^  he  fliall  have  fuch  charters  as  may  ferve 
him  to  deraigne  the  warrantie  paramount.     Aifo,  he.  (hall  have  all 
deeds  and  evidences,  which  are  materiall  for  the  maintenance  pf  the 
title  of  the  land ;  bat  other  evidences  which  conceme  the  pofleffion^ 
and  not  the  title  of  the  land,  the  feoffee  (hall  have  them  (4). 

**  A  avir  it  ttrnr**  Thefe  two  words  do  in  this  place  prove 
a  doable  (ignification,  v/ss.  a  a'ver,  to  have  an  eflate  of  inheritance  of 
lands  defcendible  to  his  heirs>  and  tener,  to  hold  the  fame  of  fome 
fuperior  lord. 

There  have  beene  eight  formall  or  orderly  parts  of  a  deed  of  VideStft.4o. 

feoffment  (5),  i;i«.  \.x\iepremifes  of  the  deed  ioiplyed  by  LittUfn ;  *  37<>.  37»- 

2.  the  hahetuium,^\itrtoi  Littleton  here  fpeaketh;  3.  the  temruliPH,  "Sietfaait! 

mentioned  by  Littletoni  4.  the  reddendum\  5-  the  clauft  of  <warrantie\  Fleta  Tib.  3.  ca*. 

6,  the  in  cujut  rn  tefiimonium^  comprehending  the  feaJing;  7.  the  14.  BHtton  ioq^ 

date  of  the  deedt  containing  the  day,  the  month,  the  yeare  and  (lile  i^^*  J^'*^* 

ofthekiiig,orofiheyeareofourLord;  \.f\  laftly,  the  claufe  of ^ii/  ***»•  5*  f*- J9^- 1. 

tefiihus ;  and  yet  all  thefe  parts  were  contained  in  vtty  few  and  iigni-  II^h.  %.  34.  «•, 

£cant  words  [q],  h^c  fuit  candtda  iUius  atatis  fides  et  fimfliciteu^  PL*  Cotpi. 

ftue  pamadis  lineis  emnia  fidei firmamenta  fofuerunt.  WrptQi]e>c*t 

._  _   .  caftj.fol.  96. 

W  Vid.  Throgmorton^a  cafe,  PL  Com.  [o]  6.  Co.  43.  in  fir  Anthony  MUdinay*icaic. 

Vid.Sea.27S.        (2.  Ro.Abr.  23.)  //.%#«• 

The  office  ^f  the  fnmiffes  of  the  deed  is  twofold :  fir((,  rightly  to 
name  the  feofibr  and  the  feoffee »  and  fecondly,  to  comprehend  the 
certainty  of  the  lands  or  tenements  to  be  conveied  by  the  feoffment, 
either  by  expreffe  wordsj  or  which  may  By  reference  be  reduced  to 
a  certalntie  ;  for  certjan  efi  qucd  certum  reddi  potefi^  The  habendum 
hath  alfo  two  parts,  'vix.  firft,  to  name  againe  the  feoffee;  and 
fecondly,  to  limit  the  certaintie  of  the  eftate.  The  tenendum  at  thia 
day,  where  the  fee  fimple  paffeth,  mufl  be  of  tbe.chiefe  lordf  of 
the  fee.  And  of  the  reddendum  more  (hall  be  faid  in  his  proper 
place,  in  the  Chapter  of  Rents.  Of  the  claufe  of  'warrantie  more  Brit.  ia.  so|4 
ihall  le  {aid  in  the  Chapter  of  Warranties.  In  cujus  ret  tefiimpnium 
Jigillum  meum  afpofui  was  added,  for  the  feale  13  of  the  effentiall  part 
ot  the  d<ed«  The  date  of  the  deed  many  times  anti^ity  omitted ;  and 

thfi 

()}  (See  Note  14.1  isincient  dfcdt  and  charters,  the  whole  of 

(4)  [See Nete  25.]  ^  the  fame  l^iffertation,  and  Nidu  EngL Hift« 

(5)  See  the  obitrvaiioM  on  thit  part  of  Ltbr.  2d.  ed.  240.  Seid.  Jan.  Angl.  h.ll^ 
ttm  Co^umentary  in  Mad,  Form.  AogU  c.  2.  and  i.towhichmaybtaddedMabilloA 
Psiler:.  p.  5,    Set  alfo  on  the  fubjedla  of  de  Re  Piplomaucl. 
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the  reafon  thereof  was,  for  that  the  limitation  of  prefcription,  or  time 
of  memory^  did  often  in  procefle  of  time  change ;  and  the  law  was 
then  holden«  that  a  deed  bearing  date  before  the  limited  time  of  pre- 
fcription,  was  not  pleadable ;  and  therefore  they  made  their  deedes^ 
without  datej  to  the  end  ihey  mieht  alledge  them  within  the  time  of 
prefcription.  Ard  the  date  of  the  deedes  was  commonly  added  inr 
the  raigne  of  E.  2.  and  E.  3.  and  fo  ever  fince. 

And  fometime  antiquitie  added  a  place,  as  ifatam  apud  Z>.  which 
was  in  difad vantage  ^f  the  fcoifse^  for  being  in  generall  he  may 
alleage  the  deed  to  be  made  where  he  will.  And  laftly,  antiquitie 
did  add  bits  t:fiihus  m  the  continent  of  the  deed  after  the  in  eujus  rn 
tefiimenium^  written  with  the  fame  hand  that  the  deed  was,  which 
witneflcs  were  called r  the  deed  read,  and  then  their  names  en- 
tered, [r]  And  this  is  called  charter  land;  and  accordingly  the 
Saxons  called  it  bockland,  as  it  were  booke  land  (6)  :  which  claufe 
VM*  F^  'j'l.P'^*  of  hiit  uftibus  in  fubjefts  deeds  continued  oniill  and  in  the  raigne  of . 
cap.  -^2.       "  *    H.  8.  but  now  is  wholly  omitted.     And  it  appeareth  by  the  ancient 

autl^rs  and  authorities  of  the  law,  that  before  the  flatute  of  ra.  B.  2. 
c.  2.   procefTe  fhould  be  awarded  againft  the  witneiTes  named  in  the 
deed,  Uftei  in  carta  nommatos ;  [j]  and  that  the  fame  ftatute  was  but 
an  a^rmance  of  the  common  law,  which  not  being  well  underftood, 
hath  caufed  varietie  of  opinions  in  our  books.    But  the  delay  therein 
was  fo  great,  and  fometimes  (though  rarely]  by  exceptions  againft 
thofe  witneffes,  which  being  found  true,  they  were  not  to  be  fwornc 
at  all,  neither  to  be  joined  to  the  jury,  nor  as  witneffes ;  [r]  as  if  the 
[1]  Brit,  to,  65.    wltnefs  were  infamous:  for  example,  if  he  be  attainted  of  a  falfe 
lor.    1 1.  E.  3.     ypr(jj^  or  of  a  confpiracie  at  the  fuite  of  the  king,  or  convifted  of  f  6«  Ix 
6  H.  %.  perjury,  or  of  a  przmumre,  or  of  rorgene  upon  the  nature  of  5.  Ehz. 

Gap.  14.  and  not  upon  the  ilarute  of  i.  Hen.  5.  cap.  |.  orconvif^of 
felony,  or  by  judgement  loll  his  eares,  or  flood  upon  the  piHory  or 
tumbrell,  or  beene  ftigmaticus,  branded,  or  the  like  ( I ),  whereby 
they  become  infamous  for  fome  offences,  qme/uni  minoris  culp^/unt 

/2Mir7orca.4.   Mojoris  infamia. 

eel.  de  Infamirs  et  peijuric.  GUnv*  lib.  2.  cap.  15.  Brafl.  lib.  5.  fo.  288.  292.  Brit.  fo.  134* 
13c  ffoi.  Flctalib.  5.  ca.  2x.  8.  £.s.  A\\\  396.  2.  E.  3.  22.  24.  £.  3.  34.  (5.  Co.  99. 
Fiower*!  cafe)  43- £.  3-  confpir.  11.  27.  Afl*.  59.  33.  H.  6.  5<;.  21.  H.  6.  36.  (4.  Io(h  270. 
I  Sid.  51*.  Godb.  2^8.  2.  Bulftr.  1^4.  R»yai.  369.  1.  Ventr.  349.  i.  Kd^nge  38.  i8« 
4.1nft.  279.    T.  jo.  155.    2.  Ro,  Abr.  686.) 


fr]  Lambk 
cxpofit.  verb. 


See  the  Second 
Part  of  the 
Jnffit.  cap.  38. 
13.  E.  2>   c  2. 
Sec  the  Second 
Fart  of  tht 
In()^itute8. 
Ma  rib.  cap.  6. 
and  cap.  14. 


P 

6   H.  3 

proceC  209* 

8.  H.  3. 

proqef.  210* 

4.  Z.  2* 

gard.  1 19.  * 


LI 


[«]  Fortefc.  ca. 
36.  Pat. 
55.  H.  3.  ID.  3. 
Sunf.  PI.  Cor. 
J  74.  a. 

[*]  Fortefcu. 
ca.~  25. 


[f  1  22.  Afl*.  12. 
and  41. 
z^'  Aif.  ir. 
1^.  E.  2. 
^c-  Air.  409. 


[a]  If  a  champion  in  a  writ  of  right  become  recreant  or 
coward,  he  thereby  lofeth  Uheram  legenty  and  thereby  becomes 
infamous,  and  cannot  be  a  witneiTe ;  for  regularly  he  that  lofeth 
liberam  iegem,  becometh  infamous,  and  can  be  no  witneiTe.  Or 
if  the  witnefle  be  an  iofidell  (2),  or  of  non-fane  memory,  or  not 
of  difcrction,  or  a  partie  interelled,  or  the  like.  [^]  But  oftentimet 
a  man  may  be  challenged  to  be  of  a  jury,  that  cannot  be  challenged 
to  be  a  vvitnefTe ;  and  therefore  though  the  witnefle  be  of  the  neereft 
alliance,  or  kindred,  or  of  counfell,  or  tenant,  or  fervant  to  either 
partie,  or  any  other  exception  that  makcch  him  not  infamous,  or  to 
want  underftandin^  or  dKcretion,  or  a  partie  in  intereft,  though  it 
be  proved  true,  (hall  not  exclude  the  witneffe  to  be  fwornc  [r],  but 
he  ihali  be  fworne,an.d  his  credit  upon  the  exceptions  taken  againft 
him  left  to  thofe  of  the  jury,  who  are  tryers  of  the  fad ;  info- 
much  as  fome  bookcs  have  l'aid«  that-  though  the  witneife  named 

iu 


(6)  [5?cc  Note  26.] 
(1)  [bee  Not«  27.] 


(a)  [SceNgtcaS.] 
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in  the  deed  be  named  a  difleifor  in   the  writ,  yet  he  ihftll  be 
fvoroe  as  a  witnefle  to  the  deed,     [</]  A  witneile  among  ft  others  [i]  34.  £.  i, 
named  in  a  deed  was  outlawed,  and  no  procefs  was  awarded  again  ft  procei.  2oS*    • 
Jiini  by  the  ftatute,  becaufe  he  was  extra  hgem ;  and  an  outlawed 
pcribn  cannot  be  an  auditor .     And  the  court  in  fome  bookes  have 
iaidt  that  they  have  not  feene  wicnefTcs  challenged,  which  is  regu- 
larly  to  be  underftood  with  the  Itmitations  abovefaid ;  but  fuch  as 
arc  returned  to  be  of  a  jurie  are  to  be  challenged  for  the  caufcs  [*]  34-  2*  «• 
aforefaid  for  oudawry,  and  divers  other  ca<4fes  (for  the  which  a  ^,*|*  *^^t'    m? ' 
witnefle  cannot  be  challenged),  and  fuch  procefs  againft  witneiTes  j'*  izi  aV. 
(3)  is  vanifhed.    But  feeing  the  witneflfcs  named  in  a  deed  (hall  be  p.  i.  12. 41. 
joyned  to  the  inqucft,  and  (hall  in  fome  fort  joyne  alfo  in  the  vcrdift  "8.  Afl.  p.  ix* 
(in  which  cafe  if  jurie  and  witnefle s  finde  the  deed  thai  is  denied  to  "•  ^^^  '5* 
fee  the  deede  of  the  partie,  the  adverle  partie  is  debarred  of  his  at-  *^'  ^(ff  ^/' 
•taint,  becaufe  thire  is  no  more  than  11  ihataffirmc  the  verdi<fl)  (4),  48.  aH"  p.  5. 
it  is  reafon,  that  in  that  cafe  of  joyning  fuch  exception  ihall  be  taken  zt.  H.  6.  30. 
againft  the  witnefle  as  againft  one  of  the  jury,  becaufe  he  is  in  the  [/]48^-1»3<^ 
nature  of<a  juror.     (^]   And  therefore  to  put  one  example,  if  he  be  l^'J^' 
OQtlawed  in  a  perfonall  a£tion,  he  cannot  be  joined  10  the  jury ;  but  .^  p  *  j^ 
yet  that  is  no  exception  againft  him  to  exclude  him  to  be  fworne  as  43'  e.  3.  3^. 
a  wicnefle  to  the  jury.     And  the  reafon  of  all  this  is,  for  that  if  he  n  H.  4.  9. 
with  others  fhould  joyne  in  verdid  with  the  jurie  in  affirmance  of  *Q  2**' 
the  deed,  the  partie  ftiould  be  barred  of  his  attaint.    But  note,  there  ^^^-  ^^'  ^^^^ 
Auift  be  more  than  one  witnefle  that  fliali  be  joined  to  the  inqueft.  ^^.^  i>vnr. 
And  albeit  they  joyne  with  the  jury,  and  iinde  it  not  his  deed,  not-  in  ihcuur. 
withftanding  this  joyning,  the  partie  (hall  have  his  attaint;  for  ic  is  Fktaiib.  S. 
a  maxim  in  law,  [/]  that  witneffes  cannot  teftifie  a  negative  (5),  *^*P-  ^-  ^-  ^*  ^* 
bot  an  affirmative.     And  if  one  of  the  witne(res  named  in  the  deed  '^1  * 
be  one  of  the  panell,  he  (hall  be  put  out  of  the  panell ;  and  all  theie  ^poft.  303.) 
fecrets  of  law  notably  appeare  in  our  bookes. 

To  ihut  up  this  point,  it  is  to  be  knowne,  [g]  that  when*a  triall  is  {^1  Mirror  cju 
by  wixnefles,  regularly  the  affirmative  ought  to  be  proved  by  two  or  V  «*'•  Co™- 
three  witnefies,  as  to  prove  a  fummons  of  the  tenant,  or  the  chal-  »*  a'  i'l 
lertge  of  a  juror,  and  the  like.    But  when  the  trial  is  by  vcrdi^  of  (q**^    ^*^ 
12  men»  there  the  judgement  is  not  given  upon  witneffes,  or  other  (Poit.  373«a.) 
kinde  of  evidence,  but  upon  the  verdid  :  and  upon  fuch  evidence  as 
is  given  to  the  jury,  they  give  their  verdi^.     And  Brafton  faiih, 
there  is  frolatio  duplex^  *vi%.  'viva,  as  by  witnedes  'vi'ud  voce;  and 
mortua,  as  by  deedes,  wridngs,  and  inftruments.     And  many  times 
juries,  together  with  other  matter,  are  much  induced  by  prefump- 
tions ;  whereof  there  be  three  fores,  *viz,  violent,  probable,  and  light 
or  temerary.     Violent  a  prajumptio  is  manie  times  plena  prohatio  \  as 
if  one  be  runne  tnorow  the  bodie  with  a  fword  in  a  houle,  whereof 
he  inftantly  dieth,  and  a  man  is  feene  to  come  out  of  that  houle  with 
a  bloody  fword,  and  no  other  man  was  at  that  time  in  the  houfe.  Fletalib.  6. 
Prajumptio  probabdis   moveth   little  ;    but   prajumpiio    l^'vij  feu  ^'J"^* 
umerarta  moveth  not  at  all.     So  it  is  in  the  cafe  of  a  charter  of    *  p'!*??'k 

feoifmcnt,  ^^      * 

{3)  See  further  on  this  fubje6l  of  joining  2,  Inft.  662.     See  infia,  n.  5. 
vrUh  the  jury  the  witneifcs  named  in  a  deed,         (5)  A-cc.  4.  Inft.  279.  and  the.refereneei 

and  the  prccefs  for  that  purpofe,  33.  H.  6.  fupra  in  n.  4.     But  lee  i.   Ro.  Rep,   83. 

19.  and  in  Vin.  Abr,  Evidenct  H«  a,  aid  Com^  18..  57.     Gilb.  Law.  of  £vid,  ic/. 

J.  a.  Law  of  Nifl  Print,  ift  ed.  411  • 


(4)  Ace.  St  Rob  Ahr«  iSo*  pi.  14,  and 
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feoflment,  if  all  the  witnefies  to  the  deed  be  dead  (as  no  man  can 
Glanvil.  lib.  lo.  keep  his  wLtnelTes  alive,  and  time  weareth  out  all  men),  then  violent 
TT  '^*h  tk  prefumption,  which    (lands  for  a  proofe^is  contiDuall  and  qaiet 

cJii!      '         pofleffioo;  for^x  dmlurfniate  t imports  omnia  prafumuniwr  foUmniter 

tjfe  ada*    Alfo  thp  deed  may  receive  credit  per  collationtrnfigillwrnm 

fcriptur/gy  l^c,  et/uper  fidem^  cart  arum  mortms  tefiihu$  erit  adpatriam 

de  neceffitatt  recurrendum, . 
h"]  Psfch.  la  ^o^'i  ^(  hath  been  refolved  by  the  j unices,  that  a  wife  [b']  caoDot 
a.  in  Com.  be  produced  either  againil  or  for  her  hufband  (6),  quiajitnt  diue 
Banco  upon  the  anima  in  carne  uHa;  and  it  might  be  a  caufe  of  implacable  difcord 
ft»t.ofbank-  ^^^  diflcniion  between  the  hu (band  and  the  wife,  and  a  meane  of 
(I.  Brownl.  47.  S*"^*^  inconvenience;  but  [/]  in  fome  cafes  women  are  by  law. 
a.  Ro.  Abr.  585.  wholly  excluded  to  beare  tellimony  ;  as  to  prove  a  man  to  be  a 
Hutt.  115.  villeine,  mulieres  ad  prohationem  flatus  hominis  admiiti  non  dibent*     Ic 

Raym.  1.  was  alfo  agreed  by  the  whole  court  [i],  that  in  an  information 

«!  fCcb^'io*^^*  upon  the  ftatute  of  ufury,  the  partie  to  the  ufurious  contra^  (hall 
1.  Sid.  431.)  ^^^  ^  admitted  to  be  a  witne^e  againft  the  ufurer,  for  in  eiFed  he 
\t] Flcta  lib  a.  ^o\x\d  be  tefiis  in  propria  cau/d,  and  (houid  avoyd  his  owne  bonds 
ca.44.  J3-E. *f.  ^^^  aiTurances,  and  difcharge  himfelfe  of  the  money  borrowed; 
tit.  Vill.  36, 37*  and  though  he  commonly  raife  up  an  informer  to  exhibit  the  infor- 
iq.E.i.ibid.3».  mation,  yet  in  rei  'vtviiau  he  is  the  partie  (7).  And  herewith  in 
(Poft.  15.)  t^t^  agreeth  Britton,  that  he  that  challengeth  a  right  in  the  thing   [7*  ^»  J 

t*]  ^T>  ^'  •'*'  *"  *"  demand,  cannot  be  a  witnefle,  for  that  he  is  a  party  in  intereft 
SiuTthe's'cife  ( ' )  •  ^ "^  now  let  us  retume  to  that  from  the  which  by  way  of  digref- 
intvidiDceupon  ^^^^n  (upon  this  occa£on)  we  are  fallen. 

an  information  upon  the  ftatutc  of  ufary.      Brit,  foi  134*  (R^yiR.  191*      7*  Mod*  118.) 

(i.  Sid.  51.    2.  Ro«  Abr.  685.) 

(ft.  I&f(.77.)  And  the  ancient  charters  of  the  kin^,  which  pafled  away  any 

franchife  or  revenue  of  any  eflate  of  inheritance,  had  ever  this 

claufe  of  hits  ttflibus,  of  the  greatefl  men  of  the  kingdome,  as  the 

charters  of  creation  of  nobility  yet  have  at  this  day.     When  bits- 

ufiibus  was  omitted,  and  when  ttftt  mt  ifjh  came  into  the  king's 

grants,  you  Ihall  reade  in  the  Second  Part  of  the  Inflitutes  (2), 

magna  Cbarta,  cap.  38.    I  have  tearmed  the  faid  parts  of  the  deed 

forniall  or  orderly  parts,  for  that  they  be  not  of  the  efience  of  a 

deed  of  feoffment ;  for  if  fuch  a  deed  be  without  premij/es,  babendum, 

Uttcndum,  reddtndum,  claufe  of  <warrantie,  the  claufe  of  in  cuius  rei 

Uftimo,.ium,  the  date^  and  the  claufe  of  biis  teflibus,  yet  t|ie  deed  is 

[/]  Mirror         good.     [/]  For  if  a  man  by  dcede  give  lands  to  another  and  to  his 

cap.  1.  feA.6.      hcires  without  more  faying,  this  is  good,  if  he  put  his  fcale.  to  the 

aad  cap.  5.  decde,  deliver  it,  and  make  livery  accordingly,    [g"]  So  it  is  if  J» 

Gla'nvil.  lib.  io«  f^^^  lands  to  have  and  to  hold  to  B.  and  his  heires^  this  is  good, 

cap.  la.  albeit  the  feoffee  is  not  named  in  the  (3)  premifies.    And  yet  no 

Braa.  iib.  5.        well  advifed  man  will  truft  to  fuch  deeds,  which  the  law  by  con- 

Fi*'  ^?h  6.  ftruftion  maketh  good,  ui  res  magis  'valeat;  but  when  forme  and 

ca!«.'  *  fubrtance  concurre,  then   is   the  deed  faire   and  abfolutely  good. 

Bfit.  fa  66*        The  iealing  of  charters  and  deeds  is  much  more  ancient  than  fome 

cue 

Isl  ^^^*  I'Mrmci  of  ihe  Law,  verb.  Faits.  Vjd»  Glanvil.  lib.  to.  ci%»  Mirr.  €•  i«  fed*  3*  and  c.  p 
(2.  Ka«  Abr.  66.  pi  i  3*    Cro.  Eiis.  903.} 

(6)  [Set  Note  29.1  (»)  [See Note  32.] 

(7)  [Ser:  Note3o,j  (3)  [See  Note  33.] 
(1)  [See  Note  31.]  *    .        ^ 


Llb-1.    -  Of  Fee  fimplc.  Scft. 

cm  of  error  havfe  nnflgined  (4) ;  for  the  charter  of  king  Eiwyn^ 
brother  of  king  Edgar^  bearing  date  annoDofnini  9561  made  of  the 
land  called  Jecklta^  in  the  ifle  of  £Iy»  waa  not  only  fealed  with  his 
owne  feale  (which  appeareth  by  thefe  words^  ego  E<i*whius  gratid 
Dtifotivs  Britannicatelturis  rexmeum  donumptoprhjigulo  cenjirmaifi)^ 
bat  alio  the  biihop  of  Winchefter  pat  to  his  ft  ale,  ego  ^Ifwinus^ 
WmtoH.  ecclejut  dMnus  /peculator,  proprium  Jtgillum  itr.prtjji^  And 
the  charter  of  king  Offa,  whereby  he  gave  the  Peier- pence,  doth 
yet  reinaine  under  feale.  But  no  king  of  England  before  or  (ince 
the  Conqneft  fealed  wiih  any  feale  of  armes  before  king  R.  1.  bat 
the  feale  was  the  king  fitting  in  a  chaire  on  the  one  fid^  of  the  feale^ 
and  on  hor(backe  on  the  other  fide  in  divers  formes.  And  king 
R.  1.  fealed  with  a  feale  of  two  lyons,  for  the  Conqueror  of  England 
bare  two  lyons;  and  king  John  in  the  right  of  Aquitaine  (the  duke 
whereof  bare  onelyon)  was  the  iiril  that  bare  three  lyons,  and  made 
bis  feale  accordingly,  and  all  the  kings  fince  have  followed  him. 
And  king  B.  3.  in  anno  13*  of  his  raigne,  did  quarter  the  armes 
of  France  with  his  three  lyons,  and  tooke  upon  him  the  title 
of  king  of  France^  and  all  his  fucccfibrs  have  follpwed  him 
therein. 

In  ancient  charters  of  feoffment  there  was  never  mention  made 
of  the  delivery  of  the  deed,  or  any  livery  of  feifin  indorfed;  for  cer- 
tainly the  witnelTes  named  in  the  deed  were  witnefFes  of  both :  and 
wimeffes  either  of  delivery  of  the  deed,  or  of  livery  of  feifin,  by  ex- 
prefle  tearmes  was  but  of  later  times,  and  the  reafon  was  in  refpedt 
of  the  notoriety  of  the  -feoffment.  And  I  have  'knowne  i'om'e 
ancient  deeds  of  feoffment  having  livery  of  feifin  indorfed  fufpe^led, 
and  after  detedled  of  forgerie.  As  if  a  deed  in  the  ftile  of  the 
king  name  him  defenfw  fiiti  before  13*  H.  8.  ox  fuprtme  bead  before 
20.  H.  8.. at  which  time  he  was  firft  acknowledged  fupreme  head 
bv  the  cleargy,  albeit  the  king  ofed  not  the  ftile  oi  fupreme  head  in 
his  charters,  &c.  till  22.  H.  8»  or  king  of  Ireland  before  33.  H. '9.  si.H.  S« 
at  which  time  he  affamed  the  title  of  i/«^  of  Ireland  (5),  being  wp»>6. 
before  that  called  lord  of  Ireland,  it  is  certainly  forged  ;  et  fie  de 
fimUihusm 

And  fome  have  obferved  that  grace  was  attributed  to  king  H.  4.  Vid.2.  H.4« 
excellent  grace  to  king  H.  6.  majeftie  to  king  H.  8.  and  before,  the  ^-  '5-  ^*»^re 
king  was  called  foyeraigne  lord,  liege  lord,  higbnefs,  and  kinglj  high^  u  a^liS^fc 
0^<f,  which  in  Latin  in  legall  proceedings  is  called  regia  celftiudo ;  ^\^^  \L\Ti%,  and 
as  the  beginning  of  the  petition  of  right  to  the  king  is  bumillime  crimen  ixfc 
fupplica^it  'veflra  celfitudiai  regi^,  Cifr.  and  the  like.    And  upon  this   maiciUtis  farr 
occaiion  it  ftiall  not  be  impertinent,  feeing  it  is  part  of  the  formall  mo«a"««nc 
deed,  to  fet  downe  the  feveral  diles  of  the  kings  of  England  iince 
the  Conqueft. 

William  the  Conqaeror  commonly  ftiled  himfelfe  Wdlielmus 
rtx,  and  fometimes'  Willielmus  rex  AngUrum,  And  the  like 
did  William  Rufus,  and  fometimes  Willulmus  Dei  graitH  rex 
Jinglorum. 

Henry  the  firfl,  Henricus  rex  Jnglorum,  and  fometimes  Henricus 
Dei  gratid  rex  Anglorum. 

Mawde* 

(4)  See  further  as  to.  the  antiquity  of    and  NicholC  £ngU|  Hilior*  Libr,  id.  ed« 
Healing  deeds,  in  Seld.  Jan*  Angl.   b.  a.     141  • 
^  a.  Mad.^  Foniu  Anglic.  Diffen*  p*  a;*        (s>See  Poft.  y.W  tuu 
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Mawde,  the  fole  daughter  at)d  beire  of  H.  I.  wrote  MatUdis 
imfcratrix  Hinrici  regis  Jilia  et  jinglorum  domina  ;  divers  of.  vihote 
creations  and  grants  i  have  feene. 

King  Stephen  u^ed  the  flile  that  king  H.  i.  did. 
,  Henry  the  2.  Fitx-Empre/s  omitted  Dei  gratia^  and  ufcd  this 
•  llilc,  Hsnricus  rex  Anglia^  dux  Ntrmannia   et  jfquifanidr,  et  comet 

jindega*viie,  he  having  the  duchy  of  Aquitaine  and  earledome  of 
Poitiers  in  the  right  of  Elianor  his  wife  heire  to  both,  and  the 
carldome  of  Anjoive  Tournic  and  Maine,  as  fonne  and  hcirc  to 
Jeffery  Planiagenet  by  the  faid*.Mawde  his  wife,  daughter  and  fole 
heire  of  king  H.  1.  She  was  firil  married  to  Henry  the  emperort 
and  after  his  death  to  the  faid  JefFery  Plantagenet.  Which  duchic 
of  Aquitaine  doth  include  Gafcoigne  and  Guien. 

King  R.   I.  ufed  the  ftiie  that  H-  a.  his  father  did;  yet  was 
he  king  of  Cyprus,  and  after  of  Jcrufalem»  but  never  ufed  either  of 
1^  them. 

King   John    ufed    that    flile,   but   with   this    addition,   d^mmus    f^*  b»l 
Hiberniit ;  and  yet  all  that  he  had  in  Ireland  was  conquered  by  hia   *•'         ■* 
father  king  H.  2.   which  title   of  domintu  Hihetrni^e  he  afliuned 
as  annexed    to   the  crowne;   albeit  his  father,  in  the  23.  yeare 
of  his   raigne,   had  created  him   king  of  Ireland  in   his   life* 
time  (1). 

King  H.  3.  (Hied  himfelfe  as  his  father  king  John  did,  untill  tbe 
44.  yeare  of  his  raigne,  and  then  he  left  out  of  his  (tile,  dtae 
Normannia,  et  comes  Andeganjia,  and  wrote  onely  rex  Amgliay  dominus 
Hiherniat  et  dux  Aquitaniet, 

King.  £.  I.  ftiled  himfelfe  in  like  manner  as  king  H.  3.  his  father 
did,  rex  Anglia:  daminu*  Hihemiat  et  dux  Aquitania'  And  fo  did  kinf|^ 
£.  2.  during  all  his  raigne.  And  king  £.  3.  ufed  the  felfe  fame  llile 
untill  the  13.  yeare  of  his  raigne,  and  then  he  ililed  himfelfe  in  thi* 
forme,  Ediuardus  Dei  gratia  rex  Anglic  et  Francia^  et  dominus 
liihcrniaf  leaving  out  of  his  ilile  dux  Aquitatii/e.  He  was  king  of 
France  as  fonne  and  heire  of  Ifabel  wife  of  king  £.  2.  daqghter  ancf 
heire  of  Philip  le  Beau  king  of  France.  He  firft  quartered  the 
French  armories  with  the  Engliih  in  his  great  feale>  anno  domini 
1338.  et  regnifui  14. 

King  R.  2.  and  king  H.  4.  ufed  the  fame  ftile  that  king  E.  3.  did* 

And  king  H   5.  until!  the  8.  yeare  of  his  raigne  continued  the  famo 

flile,  and  then  wrote  himfelfe  rex  Anglii^,  bitres  et  regem  Francia^  et 

dominus  Hihernia^  and  fo  continued  during  his  life. 

VM.  Rot.  King  H.  6.  wrote  Henricus  Dei  gratii  rex  Anglic  et  Franci^e,  et 

Paniain.  anno      dcminus  lUbernia:.     This    king   being   Crowned  in  Paris  king  of 

he  was  fiikdrcx*  ^'^^"ce  ufed  the  faid  IHle  39.  yeares,  till  he  was  difpoifefred  of  the 

Fianciae  et  crownc  by  king  E.  4.  who  aher  he  had  raigned  alfo  about  ten  yeares, 

Angliie,  ec  king  H.  6.  was  reftored  to  the  crowne  againe,  and  then  wrote,' 

djiminui  Henrict^s  Dei  gratia  rex  Angliie  et  Francia^  et  dominus  Uibirni^t^  ak 

Hiberoiar,  inc  boat  tone  rcgni/ui  49.  et  recap  fionis  regia  potejiatis  prima. 

King  E.  4.  R.  3.  and  H.  7.  ililed  themfelves,  rex  Angtia  el 
Fravciff,  et  dominus  Hikernia* 

King  H.  8.  uffd  the  fame  ftile  till  the  tenth  yeare  of  his  raigne, 
and  then  he  added  this'word  (oQanjus)^  as  Henricus  eda^uus  Dei 
gratia,  ^c.    In  the  13.  yeare  of  his  raigne  he  added  to  his  (tile 

•     •  -  Jidet 

(1)  S^  further  as  to  the  dedu£lion  and  change  of  ^^  )(ing*l  titk  in  refpeft  to  Ireland^ 
in  $Ud.  Tit  Hoa.  b.  i.  €.4.  £  a.  '    - 
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i  dtfmfor  (2).  In  the  22.  yeare  of  his  raigne,  in  the  end  of  kii 
file  he  added,  /upremum  caput  Ecclefi^  Angl'uana  (3).  And  in  the 
23«  yeare  of  his  raigne  he  f^'hd  himfelfe  thus,  Htnricus  o^atfuspDei 
grtuia  Anglic  francia  et  Hfbernia  rex,  fiaei  tief en/or ^  \£c,  tt  in  iirrS 
4ccle/ut  jinglicanfe  et  Hibirniie  Jupremum  caput  (4)< 

King  t.  6.  ufed  the  fame  ftile,  and  fo  did  queene  Mary  in  tht 
l)eginniDg  of  h€;r  raigne»  and  by  that  name  fammoned  her  firft  par- 
I]ame..t,  Out  foonc  after  omitted  A/r^«i&M  cafut.  And  after  her 
marriage  with  king  Philip,  the  (tile  notwithfunding  that  omiffioo 
was  the  longed  thai  ever  was,  w%,  Philip  •aud  Mary f  fy  the^aci  if 
i^p  king  and  qugene  of  England  and  France^  NapUu  Jtrujalem^  aid 
(5)  Ireland t  de/endirs  of  tbt  faith,  princiJ  of  S paint  and  Cicilit,  arch' 
ditkes  of  Auflriat  dukes  of  Mdlaine  Burgundy  and  Brabant f  counties  of 
Ha^urgh  Flanders  and  TyroUP  And  this  ftile  continoed  till  the 
fourth  aud  fifth  yeare  of  king  Philip  and  qaeene  Marjr,  and  thea 
Kaples  was  put  oat»  and  in  place  thereof  both  the  CicUies  put  uv 
and  fo  it  continued  all  the  life  of  queene  Mary. 

I  need  not  mention  the  ftile  of  queene  Elizabeth,  king  James,  nor 
of  our  foveraigne  lord  king  Charles,  becanfe  they  are  fo  well 
knowne;  and  I  feare  1  have  beene  too  long  concerning  this  jpoin^ 
which  certainly  is  not  unneceflary  to  be  knowne  for  many  Ttipe6t%» 
Bat  to  (hew  the  caufes  and  reafons  of  theie  alterations  wonid  afite  m 
treat-fe  of  itfelfe  (6),  and  doth  not  (brt  to  the  end  that  I  have  aimed 
at.  And  now  let  us  retnme  to  the  learning  of  charters  and  deeds  of 
feoffments  and  grants. 

Very  neceflary  it  is  that  witnefles  Oiould  be  underwritten  or  in- 
dorfcd,  for  the  better  ftrengtheoing  of  deeds,  and  their  names  f  if 
they  can  write)  written  with  their  owne  hands.    For  livery  of  feiun  I'lvtry  of  ftifiB 
fee  hereafter,  Se^,  59.  and  for  deeds,  Sedt.  66.  and  of  conditional!  fcl^'^  Vi 
deeds  fee  our  author  in  his  Chapter  of  Conditions.    And  now  let  os  $^^ 
proceed  to  the  other  words  of  our  author. 

**  A  luy  et  a  fes  heires.**     Hares,  in  the  legall  anderftanding  of  Mlrr.  capb «. 
the  common  law,  imply eth,  that  he  is  exjuftis  nuptiis  proereatusi  for  {f^*  'S-  ^S^ 
h^nes  legitimus  eft  quern  nupti^e  demonjirantf  and  is  he  to  whom  ^l^tTlib.  6.019!* 
'lands,  tenements,  or  hereditaments,  by  the  a£t  of  God  and  right  of  |.  ^54.'aUb!i* 
blood,  do  defcend  of  feme  efiate  of  inheritance. '  For  Joins  Dens  oap.  1  y  Olanvik 
haredem  facere  poteft,  non  hom^  :  dicuntnr  autem  hartditas  et  hares  ah  li^*  7*  ^*  >•  * 
k^erendo,  quod  eft  arite  infidendo^  nam  qui  hteres  eft  haret ;  *uel  dicitur  V^  ^o^^^\\ 
ah  i^rendot  quia  hareditas  fibi  h4erety  licit  nonnuUi  haredem  didnsm  ^  ^  *   ^7*    ' 
fvelint,  quod  hares  fuit,  hoc  eft  dominus  terrarum,  l^c*  qua  ad.  inm 
fer'ueninnt. 

A  monfter,  which  hath  not  the  (hape  of  mankind,  cannot  be  hetre 
or  inherit  any  land,  albeit  it  be  brought  forth  within  marriage ; 

ia]  but  although  he  hath  deformity  in  any  part  of  his  body,  yet  if  MBrt^l.Ub.  $. 
e  hath  human  (hape  he  may  be  heire.     Hit  qui  contra  formmm  ^':^^^*!f^^' 
humani  generis  cowverfo  more  procreanturt  ut  ft  muiier  monftrofum  ntel  ^g*'*  &*ca  8 
prodigiofum  enixa^  inter  liberos  non  cemputentnr.     Partsu  tamen  cui  Flecalib.i!ca  c. 

natnra  (Poft.  29.1.) 

(1)  [  See  Note  34.]  kings  of  England,  and  alibof  Grcat->Britain, 

(3)  See  Burn.  Hift.  |(eform*  y^  i.  p.  it6.  fince  the  union  of  the  tvro  kingdoms,  in 

(4)  See  the  35.  H.  8.  c.  3.  which  ratines  Nicholf.  Eng..  Hiftor.  Libr.  td  ed.  p.  048. 
^c  king's  ftiJe.  and  tiie  fevenl  Treatifes  which  have  been 
'    (5)  ISee  Note  35.]  publiihed  on  the  Sngliih  CoinK 

(6)  See  further  conemiiag  the  ftilct  of  the 


Lftv  I.    Cap.  !•        Of  Fee  fimplc.  Sc6t.  it 

naturu  idiqmmtMlwm  ampliaverit  o/f/  Jimimtintp  mm  tameft  fuptr-^ 
ahundanter  (utfiftx  digitos  'uel  nifi^uatuor  Indfuerit)  hene  debet  inter 
lih:ros  cennujner'ari.  Si  inutilia  natura  reddidit^  ut fi  membra  twtuofa  lotflj 
hahuititf  hm  tamen  is  partus  sssonjlro/us,  Anotlier  faith,  ampliatiojea 
\y\  VU,  SeA.  diaumuti^  mimhr^rum  mm  moca,  [^]  A  baftard  cm  not  be  heire,  for 
kI?'  ^Ho  ^*'  ^^^  becnc  faid  before)  qui  ex  damnaio  ceitu  na/cuntur  inter  liheroe 

Brit,  fo*  Fleta  ^^^  cotnputentmr.  Every  heire  is  either  a  male,  or  f emale,  or  an  her- 
liW.  1.  ca.  5.  ic  maphrodite>  that  is  both  male  and  female.  And  an  hermaphrodite 
1.  6.  c.  t.  Fko  (which  is  al(b  called  Jndrcgynus)  fhail  be  heire,  either  as  male  or 
•bi  fuprt.  fcmale»  acconling  to  that  kind  of  the  fexe  which  doth  prevaiJe. 

^  *'g*°  *  Hermaphrcdrtat  tarn  mafculo  quam  famine  c§mparatur,  fecundum  prdt^ 
Ci.Ro.  Abr.  *uaU/cemtiam  fixus  incalefientis.  And  accordingly  it  oaght  to  be 
Czc.)  baptized.     See  more  of  this  matter ^e£l.  3$. 

[f  J  Mirror  ca.  1.  J^ ]  A  man  feifed  of  lands  in  fee  haih  iflue  an  alien  that  is  borne 
•••  >  ^^  out  of  the  king's  ligeance ;  he  cannot  be  heire,  propter  defe3um/ub» 

Bnia*  IJk.  c.  jfBicmis  (i),  albeit  he  be  borne  within  lawful!  marriage,  ff  made 
<».  4 1 S-  417.  denizen  by  the  king's  letters  patent,yet  cannot  he  inherit  to  his  father 
Brit.  fo.  19.  or  any  other.  Bat  otherwife  it  is»  if  he  be  naturalized  by  a£i  of  par- 
Fleta  lib.  6.  liamcDt ;  for  then  he  is  not  llccounted  in  law  alienigena,  but  indigena* 
Bf  677.'^  ^  But  after  one  be  made  denizen,  the  iflue  that  he  hath  afterwards 
sc^  E.  3.  ^  ^^  ^  \if^xt  to  bim,  but  no  ifl'ue  that  he  had  before.  If  an  alien 
Mtii*mltra  maic.  cometh  into  Etieland,  and  hath  iflue  two  fonnes,  thefe  two  fonnes 
9>«  K*  3*  are  indigenit,  fubjefls  borne,  becaufe  they  are  borne  within  the 

Coufinage  5.  realme.  And  yet  if  one  of  them  purchafd  lands  in  fee,  and  dyeth 
)i!  H.  4.  a6«  without  iflue,  his  brother  (hail  not  be  his  heire  (2) ;  for  there  was 
14!  H.  4. 19,  ao.  never  any  inheritable  blood  betweene  the  father  and  them ;  and 
3.  H,6. 55.  where  the  fonnes  by  no  poflibility  can  be  heire  to  the  father,  the  one 
**•  W-  *•  '*•*  of  them  fliall  not  be  heire  to  the  ochen  Sec  more  at  large  of  this 
??;t^l        matter  Sea.  198. 

Calvi^*!  cafif.     (Cro.  Jam.  539.    Godb.  175.     1.  Sid.  i9S.ftoit  Koy  158.  T.  Jo.  10.     Vaugb. 

174.     %.  Sid.  S3«     Hardr.  224.    &.  Ventr.  1)         1.  £4.  3.  4.  6.  Ed.  3.  55.        27.  t.  3.  77. 

).  B.  I.  defcenc  Br.  64.  31.  E.  i.  dircent.  17.  4.6.  £.  3.  Petition  lo.  a6.  Afl*.  p.  a. 
4^  Afll  fl.  4*    ft9«  ^^' pi.  II.    9»  H.  5.9. 

If  a  man  be  attainted  of  trealbn  or  felony,  although  he  be  borne 

within  wcdlocke,  he  can  be  heire  to  no  man,  nor  any  man  heire  to 

him,  pr§pt€r  deliSum^  for  that  by  his  attainder  his  blood  is  corrupted. 

And  this  corruption  of  blood  is  fo  bigh,  as  it  cannot  abfolutely  be 

faived  and  reftored  but  by  ad  of  parTiameDt ;  for  albeit  the  perfon 

attainted  obtaine  his  charter  of  pardon,  yet  that  doth  not  make  any- 

[^Stanf  phcor.  |o  be  heire  whofe  blood  was  corrupted  at  the  time  of  the  attainder, 

195,196.  Brad,  either  downward  or  upward.     \d'\  As  if  a  man  hath  i/Tue  a  fonne 

t ti  ^276  &  lU.  ^^^^^  ^^^  attainder,  and  obtaineth  his  pardon,  and  after  the  pardon 

5*  to*  374*  Britl  ^^b  ifliie  another  fonne,  at  the  time  of  the  atuinder  the  blood  of 

ion  fo  ai5-  b-     the  eldeft  was  corrupted,  and  therefore  he  cannot  be  heire.     But  if 

Fle€a]ib.i.ca.iS.  bedie  living  his  father,  the  younger  fonne  (hall  be  heire ;  for  he  was 

fNoy  170.  Finch  ^^^  ^^  ^  ^^  ^1^^  jj^j^  ^  jj^^  attainder,  and  the  pardon  reftored  the 

ABttV*b.^F4>ft.  ^^^^  ^^  ^^  ^  iflities.  begotten  afterwards.     But  in  that  cafe  if  the 

129.  Cra'cba.    elde(l  fonne  had  furvivcd  the  father,  the  younger  fonne  Cannot  be 

543.  i.Sid.  195.  heire;  becaufe  he  hath  an  elder  brother  which  by  poflibilitie  might 

ao2.   I.  R<K      have  inherited :  but  if  the  elder  brother  had  been  an  alien,  the 

c^  I  *«  mtt,  \  younger  fonne  (hould  be  heire,  for  that  the  alien  never  had  any  in.    . 

^'^■'"^"'•^  *  heritable 

(1)  [Sec  Note  36.]  (t)  [See  Note  jyj 
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lieiitable  blood  in  him  (3).    See  more  plendfolly  of  this  matter 
Sea.  746,  747. 

If  a  man  hath  liTue-two  fonnes,  and  after  is  :fttainted  of  treafon  or 
felony,  and  one  of  the  fonnes  pnrchafe  land  and  diech  without  ifltie,  •  in  tbe  !««  . 
the  other  brocber  (hall  be  his  heire;  for  the  atuinder  of  the  father  chequer  Mic. 
cornipteth  the  lineall  biood  onely,  and  not  the  collaterall  blood  Ao.&c^u^\a* 
between  the  brethren,  which  was  vefted  in  them  before  the  at-  hJJi,**^  ^ 
tainder,  and  each  of  them  by  poffibilicy  might  have  been  heire  to  r^i  BraaJib.]. 
the  father;  and  ib  hath  it  been  adjudged  (4).     *  But  otherwife  in  (01.130.  Bau 
the  cafe  of  the  alien* nee,  as  hath  been  faid.     [/]  Bat  fome  have  fpl>  25-  Fteci 
holden,  that  if  a  man  after  he  be  attainted  of  treafon  or  felony  have  |'^'  Ijf^  ^^ 
jffue  two  fonnes,  that  the  one  of  them  cannot  be  heire  to  the  other,   ,|"i^/^^' 
becanfe  they  conld  not  be  heir  to  the  father,  for  that  they  never  had  Vaugh.  974. 
any  inheritable  blood  in  them  (5).  1.  Veotr.  414.) 

[/]  One  that  is  borne  deafe  and  dumbe  may  be  heire  to  another,  [n  Brad,  lik 
albeit  It  was  otherwife  holden  in  ancient  time.    And  {o  if  borne  5*  /o-  411. 430. 
deafe  dambe   and  blindc,  for  in  hoc  tafu  «oitto  porcitmr  maturalL  434'Ii^^i^ia. 
Bat  contra^   they  cannot.    Ideots,  leapers,  madmen,   outlawes  ^^  *^^ 
in    debt   trefpafles  or  the  hke,  perfons  excommnnicated,  men-  x4.^]S!l?* 
attainted  in    a  fr^tmunin,  or    convicted    of   here£e,   may    be  bt««  877. 
hdret.  3>-  ^  S*  Af^ 

10.  B.  3«  53 e. 
iS.  E.  3. 53.      1 3*  C.  3.  Ley  4^        ( i.  Ro.  Abr.  6a6.) 

\jf\  If  a  man  hath  a  wife,  and  dyeth,  and  within  a  very  ibort  time  [g]  it.  B.  3. 39. 
after  the  wife  marrieth  againe,  and  within  9  months  (6)  hath  a  ^^ociroUnsaova 
childe,  fo  as  it  may  be  the  childe  of  the  one  or  the  other,  fome  ^y^^^'  *.*^' 
have  raid,  that  in  this  cafe  the  childe  may  choofe  (7)  his  father,  ^^h^h^hvrl 
fma  im  hoc  caJufiUat'tQ non  fteA  frohari,  and  ib  is  the  booke  to  be  in-  de  prifcis  An- 
tended;  for  avoiding  of  which  qneilion  and  other  inconveniences,  glorumi^ibui^ 
this  was  the  Jaw  before  the  Conqaeft,  Sit  omms  ^uiuajStu  mortis  ]*%7*'  *^^ 
Jutdicim  nuufibus^ etfi maritavirii pirdat  dotim  (8).  I^v0^\lnu 

541.  s*9*C.Codb.28i.) 

m 

\b'\  A  man  by  the  common  law  cannot  be  heire  to  goods  or  [h]  Bna.  Iib.4. 
chattels,  for  h^rej  dicitur  ah  barediiate,     [/}  If  a  man  bay  divers  <>•  9*  ^o*  265* 
£(hes,  as  carps,  breaxnes,  tenches,  ^c.  and  pat  them  in  his  pond»  vu^V^k  «^'^ 
and  dyeth,  in  this  cafe  the  heire  (hall  have  them*  and  not  the  exe-  ^^^^  ^%'co.  ex. 
colors,  but  they  ihall  goe  with  the  (9)  inheriunce ;  becaufe  they  Sym^s  c«fe. 
were  at  liber  tie,  and  could  not  be  gotten  without  induilrie^  ^^  ^^  r*1  M'  h    fi  & 
nets,  and  other  engines.     Otherwiie  it  is,  if  they  were  in  a  trunke  jij  ei!V*o^  ae* 
or  the  like.     Likewife  deere  in  a  parke,  conies  in  a  warren,  and  inter  Gray  ani 
doves  io  a  dove-houfe,  young  and  old,  ihall  goe  to  the  (10}  Paukcinthe 
heire.     [i]  But    of  ancient    time    the  heire  was    permitted  to  king'*  bench. 
Jiave  an  adion  of  debt  upon  a  bond  made  to  his  aunceilor  and.  *,g^£  ^  V*^ 

^W  aai  Aff.  15. 
18.  H.  8.  2.  [k]  13.  £•  3.  det.  135.  139, 140.     47.  E.  3.  23.     25.  £.  3.  (o»  48.     a6.  £.  3. 

fo*    Vid.  for  an  heirelome  tuereditarium  or  principaiius,  Sed.  ia« 

■ 

(3}  INidcs  the  authorities  in  die  marginy  to  go  with  child,  and  the  authorities  whieh 

iee  W.  Jo.  34*  the  leader  will  find  there  cited  on  the  fubjed. 
(4)  b,  p.  ace.  Noy  158.    4.  Leon.  5.  (7)  fSee  Note  39.] 

U)  [See  Note  38.  J  (8)  [Sec  Note  40.] 

(6)  See  pelt.  123.  b.  where  this  is  faid  to         (9)  Ace.  Cro.  Elia.  37a* 
^  the  utmoft  time  the  law  f uppofes  a  woman        ( 10)  ^ See  Note  41  •  ]    \ 
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his  heires;  but   the    law  is   not  (o  hoMen  at  this  day,     ^/V* 
Seft.  12. 
rn  Mirforci.  i.       [/]  It  ia  to  be  noted,  that  one  cannot  be  hcire  till  aficr  the  death 
*^  5*  of  his  auncellor.      Before  he  is  called  hares  apparens^  hcire  ap» 

*  parent. 

In  our  old  bookes  and  records  thrre  is  mention  made  of  another 

hcire>  «z;/s;.  hdrres  afirarius,  fo  called  of  aftre,  that  is»  an  harth  of  a 

houfe;  bccaufe  the  aunccdor  by  conveyance  hath  fet  his  heire 

apparent,  and  his  family,  in  a  houfe  and  living  in  his  life-time,  of 

f «]  Brtft.  lib.  a.  whom  Bradon  faith  thus,  [a]  Item  ifio  quod  hares  Jit  aftrarius,  <vel 

•i^F       tt        quod  aliquis  oiUeceJfor  rejlituat  haredi  in  *vitd  fua  hareditatem^  et/t 

So*  ie  Banco  *    dimi/erit^  njidetur  quid  nullo  tempore  jacehit  hareditas^  et  ideo  quod  nee 

Mirror  cap.  %.     reltvari  poj/t,  nee  debeat^  nee  relevium  dari.    \b'\  For  the  benefit  and 

^.  \%,  Britton  fafety  ot  right  heires  contra  partus  fuppojitosf  the  law  hath  provided 

J5'**>-  ,  remedie  by  the  writ  de  *uentre  iti/pidendo,  whereof  the  rule  in  the 

.^BrlSon      ^^g»^*^«'  "  ^^^^  •  ^ota,JI  quit  hahens  hareditatem  duxerit  aliquam  im 

lib.  V  fo.  6o«      Mxoreioy  et  pofiea  moriatur  tile  Jim  harede  de  corpore/uo  exettnte,per  quod 

Britton  fo.  165*  hareditas  illafratriipjius  defunQi  dejcendere debeat,  et  uxor  dicitje  ejfe 

Tleu  lib.  !•         prafnantem  de  ip/o  \ieJun£to  citm  nonjit,  habeat frater  et  hares  kreve  de 

?c  **Er      &fi    ventre  infpiciendo.    It  feemeth  by  6radon»  and  Fleta  which  followed 

Ci«!'Tamf'6l<.)  ^™*  *^*^  ^^^^  ^"^  ^^^  ^^^*  *^'  "^^^  alicujus  in  vita  viri  Jiei  fi 

pragnantem  fecit  cumnonjit,  *vel  pofi  mortem  viri  fui  Je  pragnantem 

fecit  cum  nonjitf  ad exharedationem  veri  haredis^l3c.  adquerelam  vers 

baredis  per  praceptum  domini  regis,  He.  which  is  to  be  underftood 

according  to  the  rule  of  the  Regider.    When  a  man  having  lands  in 

fee  iimple  dieth,  and  his  wife  foon  after  marrieth  againe,  and  fiines 

herfelf  with  childe  by  her  former  huiband,  in  this  cafe  though  fhe 

be  married,  the  writ  de 'ventre  infpiciendo  doth  lie  (i)  for  the  heire. 

But  if  a  man  feifed  of  lands  in  fee   (for  example)   hath  i/Tue  a 

daughter,  who  is  heire  apparent,  (he  in  the  life  of  her  father  cannot 

have  this  writ  f:>r  divers  caufes.    Firft,  becaufe  (he  is  not  heire,  but 

heire  apparent ;  for,  as  bath  been  faid,  nemo  eji  hares  <viventis  ;  and 

this  wnt  is  given  to  the  heire  to  whom  the  laud  is  defcehded.    And 

both  Brafton  and  Fleta  fay,  that  this  writ  lycth  «^  querelam  ^eri 

haredis,  which  cannot  be  in  the  life  of  his  aanceftor ;  and  herewith 

BHtton  fo.  x65*  agreeth  Britton  and  tHe  Regifter.   Secondly,  the  taking  of  a  ho(band 

b.  Re^ift.  ttbi      iq  the  cafe  aforefaid  being  her  owne  ad,  cannot  barre  the  heire  of  his 

^^  lawful!  adion  once  vefted  in  him  (2).    Thirdly,  /he  law  doth  not 

give  the  heire  apparent  any  writ,  for  it  is  not  certaine  whether  he  (hall 

be  hciTCpfoIus  Deus  facit  haredes.      Fourthly,  the  inconvenience 

were  too  great,  if  heires  apparent  in  the  life  of  their  aunceftor  (hotild 

have  fuch  a  writ  to  examine  and  trie  a  man's  kwfuU  wife  in  fach 

fort  as  the  writ  de  'ventre  infpiciendo  doth  appoint ;  and  if  (he  (hould 

be  found  to  be  with  childe,  or  fufped,  then  (he  mufl  be  removed 

to  a  caflle,  and  there  fafely  kept  uniill  her  delivery,  and  fo  any 

man's  wife  might  be  taken  from  him  againU  the  lawet  of  God  and 

man. 

Via.  Bra^on,         The  words  of  the  writ  de  ventre  infpiciendo  make,  this  evident. 

Britton  and  Fleta  Rex  'vicfalutem,    Monjiru'-uit  nobis  J,  quod  ciim  R,  quae  fuit  uxor 

if*  *^ft*^*^b*  Clemsntis  B.  pragnans  mn  jit,  ipfafalso  dicit  fe  effe  pragnantem  de 

^*raf  Br"dton     '^^'^  Clemcnte,\d  exhacredationem  ipfius  A.  dejtcut  terra  qua  Juit 

»Jd  Fleta  ubi       ejufdem  C.  ad  ipfum  A.  jure  haereditario  dcfcendere  debeat  tanquam 

fupra  have  (ad     ad  fratrcm  et  haercdcm  ipjius  fe  ft  pradiil*  R*  prdem  de   eo  non 

cxharedatto-  hahuerit^ 

veic.) 

(i)  [See  Note  4*.]  (»)  [See  Note  43-1 


[8.b.] 


Lib.  I.  Of  Fee  fimpic*  ScCt.  !• 

.  kahmeritt  (fc.    But  cliu  rather  belongs  to  the  treatife  of  originall 
writ3y  aod  therefore  thas  xnach  herein  (hall  falHce  (3)* 

And  it  is  to  be  obferved,  that  every  word  of  Littleton  if  worthy 
of  obfervatioD,  Firil  (Heires)  in  the  plarall  namber ;  for  if  a  man 
give  land  to  a  man  and  to  his  heire  in  the  fingular  number,  he  hath 
DQt  an  eflate  for  Iife»  for  his  heire  cannot  lake  a  fee  fimple  by 
defcentf  becaafe  he  is  but  one,  and  therefore  in  that  cafe  his  heire 
ihall  take  (4)  noU)ing.  Alfo  obfervable  is  this  conjun^ive  feij.  * 
For  if  a  man  give  lands  to  one.  To  have  and  to  hold  to  him  or  his 
heires,  he  hath  but  an  (5)  eflate  for  life,  for  the  uncertaintie  fjis,  ' 

JkiiJ.    If  a  man  give  land  unto  two.  To  have  and  to  hold  to  them 
two  et  h^tredibus  [f],  omitting /<//  (6),  they  have  but  an  eftate  [r]  10.  H  C.y. 
for  life,  for  the   uncertainty;    whereof  more   hereafter  in   this  11.  H.  6. 15. 
SeSiom    But  it  is  faid,  if  land  be  given  to  one  man  et  hartiibu^  ***•  ^^™'  **•  ^ 
omittingyirrV,  that  notwithfhinding  a  m  fimple  pafieth ;  butitislkfe  jj  h'^*/^' 
to  follow  LitUeion.  ,0.  E.  3.  bri'jyr. 

[i\  **  Et  fa  ajjtgnes.^^     Aflignee  cometh  of  the  verb  a^gno.  ^},^'^'^^'^' 
And  note  there  be  alfignes  in  deed,  and  affignes  in  law ;  whereof  fee  ^]  g^  ^     '  p|^ 
more  in  the  Chapter  of  Warrantie,  SeA.  733.  Com!2»7,i8». 

**  Ceux  parolx  (fes  beires)  tantfolement  font  Pefiaie  d'enheritance  en  5*  ^o-  '»*•) 
*•  touts  feoffments  et  grants J^     [e'\  Si  autem  faSa  ejjet  donatio,  ui  ft  \i[  Bnd.lih^m. 
dicain,  do  tibi  talem  terram,  ifia  donatio  non  extendit  ad  hirredes  fed  ad  cap.  39.  fo.02.  b^ 
niitam  donatori^lSc.     [/]  Here  Littleton  treateth  of  purchafe.^  by  Br.  ca.  39.6.9/1. 
natnrall  perfona,  and  not  of  bodies  politique  or  corporate ;  [^]  for  if  ^"  ''^"  *'^'  *• 
lands  be  given  to  a  fole  body  politique  or  corporate,  (as  to  a  bilhop,  jj^.  V.  c'»p.  2^ 
parfon,  vicar,  mailer  of  an  hofpital,  &c.)  there  to  give  him  an  ellate  2o.*H.6^  35, 36. 
of  inheritance  in  his  politique  or  corporate  capacitiei  he  n^ull  have  19.  H*  6. 17.2ft. 
thefe  words.  To  have  and  to  hold  to  him  and  his  fucceflbrs ;  for  74*   >»•  E*  4* 
without  thefe  vnoT^sfucceJfors,  in  ihofe  cafes  there  pafleth  no  inhe-  p|  ^o  *'  ^^ 
ritance  (7)  ;  for  as  the  heire  doth  inherit  to  the  anceftor,  fo  the  fuc-  r  ^  v- 1  «  a 
ceflbr  djth  fucceed  to  the  predeceffor,  and  the  executor  to  the  ^il.    *  * 
teflator.     [hi  But  it  appeareth  here  by  Littleton,  that  if  a  roan  at   ^    * 
this  day  give  lands  to  /.  S.  and  his  fucccflbrs,  this  createth  no  fee  vid.Sea  V»l?* 
iiraple  in  him ;  for  Littleton  fpeaking  of  naturaU  pefTons  faith  that  ^^.  e.  3.  ^^^ 
thefe  words  (his  heires)  make  an  ellate  of  inheritance  in  all  feoff.  BracV.  lib.  2. 
nents  and  grants,  whereby  he  excludeth  thefe  words  (his  fucceflbrs) .  J^:  ^*-  *>• 
[i]  And  yet  if  it  be  an  ancient  grant,  it  mud  be  expounded  as  the  ('^'f^^  **^ 
.         •  law  was  taken  at  the  time  of  the  grant,     fij^A  chantry  pwcll  in-  i^Lewi"?* 
[9*  2«J  corporate  tooke  a  leafe  to  him  and  his  iuccelTors  for  a  hundred  r^i  pi,  q^,^ 
yeares,  and  after  tooke  a  releafe  from  the  leafor  to  him  and  his  fuc-  »42.  Seignior 
ceflbrs ;  and  it  was  adjudged,  that  by  the  releafe  he  had  but  an  Berklej*i  oaiu 
eflate  for  life,  for  he  had  the  leafe  in  his  naturaU  capacity,  for  U]  VId.  Brie. 
it  could  not  go  in  fucceflion  (1),  and  (his  fucceiTors]  gave  him  no  ^^'  S6. 121.*. 

^"*^*^  17.  £.3.25.1, 
33.H.  6.2S.      10.  H.  7.  13.  14.     9.  H.7.  IT.      z6.  H«7.  9.      15.  E.  4.  13.      14.  H.  6.  la, 
35.  H«  6.  34*      24.  Air.  14.      40.  AflC  21.      (Poft.  94*)        Trt  5.  H.  3.      Roc.  4.  in  Soxcario^ 
3  £.3. 32.    7.E«3«40«    ii»H.  4.S4.     12.H.  4*  It.     i8.E*3«    Con u fans  39.  b.    $.£4,121. 
3a.  E.  3. 4.    Co.  9.  28.  in  Cafede  Abb.  de  StraU  MareeUa.  [k\  Hil.  21.  £lis.  Dyer's  maatt- 

^ript,  inter  Anfley  and  Johnibn  in  Com.  Banco.      (4*  Co.  65.) 

(3)  [Sve  Note  44.]  be  conftrued  as  the  cwjnnQivfm 

(4)  [See  Note  45.]  (<)  See  2.  Ro.  Abr.  133.  M.  &  Vlii« 

(5)  See  5.  Co.  112.  poftw  ss4.  &  Plowd.  Abr.  EJIate^  M. 
sti.  189.  in  which  laft  book  it  is  pa^icif.  (7)  [See  Note  46.] 
bily  confidettdy  where  the  di^unBttn  ihall  (1)  [Set  Note  47«] 


Lib*  1.    Cap*  u         Of  Fee  firapic*  Scft.  t^ 

in  1^  ^i  6*  II*  efiate  of  inhentance  for  want  of  thefe  words  (his  Iieires)»  [/[  If 
•  *«»»4i»^K«»  the  king  by  his  letters  patent  giveth  lands  ^iecano  et^  tapituh,  h^en* 
dtmfihi  et  hartdibus  et  fiecefforihus  fuis  ;  in  this  cafe,  albeit  they  be 
perfons  in  their  nacarall  capacity  to  them  and  their  heires»  yet 
becanfe  the  grant  is  made  to  ihem  in  their  politiqae  capacity,  it  (hall 
enure  to  them  and  their  facceflbrsr  And  fo  if  the  king  do  grant 
lands  to  /.  ^.  hahindtan  J^i  et  fuccefforibui  five  bartdibus  /uis,  this 
grant  (hall  enure  to  him  and  his  heires. 
fwJ'S*  ^-  V  [m]  B,  having  divers  Tonnes  and  daughters,  J.  giveth  lands  tx> 

S^'vota^''***  -ff.  9t  libirij  fuis,  et  a  lour  heires,  the  father  and  all  his  cMldren  da 
^f.nTh,  xo^  **^*  *  ^*®  fimple  joymly  by  force  of  thefe  words  (their  heires)  ; 
I K  Er  4^  <•  (a)  but  if  he  had  no  childe  at  the  time  of  the  feoffement,  the  childe 
(Cffo.  Jrai.  374*  borne  afterward  (hall  not  take  (3}. 

*•  ^-  !*•  *>'  Thefe  words  (his  heires)  doe  not  onely  extend  to  his  tmniediate 

I.  LcoB.  a«7.)    ||gj|^3^  |,m  iQ  hjj  iicircs  remote  and  moft  remote,  borne  and  to  be 

[»]  Fbulib.^.  borne,  [n\juh  quibme  'vocahnlis  (haredibusfiiis)  omnes  baredet  pro^- 

**f*  ^  finqmi  eemfrehendunturt  et  remoti,  nats^  et  na/cituri.     And  b/eredum 

WU  Com.  iCj.    mffellatmie  veximit  baredes  b^eredum  in  infinitum*    And  the  reafoD 

wherefore  the  law  is  (b  precife  to  prefcribe  certaine  words  to  create 

an  eftate  of  inheritance^  is  for  avoiding  of  uncertainty,  the  mother  of 

contention  and  confa(ion» 

There  be  many  words  fo  appropriated,  as  that  they  cannot  be 
legally  expreiTed  by  any  other  word,  or  by  any  penphra(is  or  cir* 
r«J  SeA.  17.      cumlocution.     Some  to  eftates  of  lands,  &c.  as  here  and  in  [d\ 
^  '33*  other  places  of  our  author.     In  this  place  thefe  words  tant/olementp 

{ki]  Scd.  15^  not  /clement,  alone,  but  tautfilement ,  all  onely,  i.  c.  /olummodo  or 
r  V's  Gt  8^  duntaxat,  are  to  be  obferved.  [^]  Some  to  tenures ;  [r]  fome  to 
Yd\  Scft.  190!*  pc'^ows  ;  [d]  fome  to  oflencas ;  [e]  fome  to  forms  of  original  writs^ 
194. 746,  '  either  for  recovery  of  right,  or  removing,  or  redre(re  of  wrong  ; 
[f  J  ScA.  9. 67.  [/]  fome  to  warrantie  of  land.  Thefe  have  I  touched  for  ex* 
194. 204.  234.  am^es.  I  leave  others  to  the  fladious  reader  to  obferve,  and  add» 
aII'ItS  6«i*  ^o^^'^^K  *^'*  ^^^  *"  undoubted  verity,  that  there  is  no  knowledge, 
€55!  646*  6m.'  ^^*  ^^  ^diiit  in  law,  feeme  it  of  never  fo  little  account,  but  will 
614. 637.  674.  (land  our  fludent  in  (lead  at  one  time  or  other,  and  therefore  in  read** 
^9*-  ine,  nothin£  to  be  pretermitted* 

I/JSea733.        ^  ^         / 

**  Font  VefiateJ*  Status  dicitur  aftando,  becaufe  it  is  fixed  and 
permanent.  The  Ifle  of  Man,  which  is  no  part  of  the  kingdom^ 
but  a  diilm£l  territory  of  itfelfe,  hath  beene  granted  by  the  great 
[(\  Tr.  40.  Elt  feale  to  divers  fiibjetls  and  their  heires.  \x\  It  was  refolved  by  the 
io  le  Coant  de  lord  chancellor,  the  two  chiefe  juftices  and  chiefe  baron,  that  the 
Derby**  cafe,  f^me  is  an  eftate  defcendible  according  to  the  conrfe  of  the  commoik 
Chan^br  '*^ »  ^^^  whatfoevcr  date  of  inheritance  paffc  under  the  great  feale  of 

lesT  chiefe         England,  it  (hall  be  de(cendible  according  to  the  rules  and  courfe 
Juftices,  ft        of  ue  common  law  of  England  (4). 

chiefe  BaroQ. 

*•  En  teutt feoffments  et  grants^*  Here  it  giveth  the  feoffment  the 
fir  ft  place,  as  the  ancient  and  the  raoft  neceflary  conveyance, -both, 
for  that  it  is  fblemnb  and  poblike,  and  therefore  bell  remembered  and 

prdved* 

{%)  [Sec  Note  4S.]  Com.  L.  1  $3.  Palm.  344.  1.  P.  Wms.  329* 

J 3)  [SeeNotr49']  >•   Vef.  xo».     2.  Vef.  337.     i.  Blackft* 

4)  S.  C.  4..  Inlh  2S4-  and  t.  And.  f  1 5.  Comment.  5th  Ed.  p.  104.  and  Camp.  PoiiU 

8ee  further  concerning  the  Ifle  of  Mann  in  Surv.  of  Brit.  v«  li^p*  5A4* 
Pryo.  on  4.  Inft.  aoi.  s^  Halc*t  Ui(i,  « 


I^b.  I.  *  Df  Fee  fimplc*  SofL  U 

ftoyfeA,  [*]  and  aUb  for  that  it  cleareth  all  diiTellins,  abatementi*  [*]  Vide  Seft. 
intrufions,  and  other  wrongAiIl  or  defeafible  e(lated>  where  the  entry  59*  «nd66. 
of  the  feoffor  is  lawfalU  which  neither  fine,  recovery^  nor  bargainc  \hl  Mirror  c  i« 
and  fale  by  deede  indented  and  inroUed  doth.     And  here  is  implyed  |5^*  15-  *  c.  $. 
a  divi^on  of  fee,  or  inheritance,  viz.  [i]  into  corporeally  as  lands  and  if^'^'V^"^ 
tenements  which  lie  in  livery,  comprehended  in  this  word  feofi^ment,  ^^6.  UsL^'* 
and  may  pafTe  by  livery  by  deed,  or  without  deed,  which  of  Tome  is  Fleta  lib.  3, 
called  bareditas  cvrporaia^  and  incorporeal!,  (which  lie  in  grant,  and  ^^\ '»  «•  ij. 
cannot  pafle  by  livery,  but  by  deede,  as  ad vowfons,  commons,  &c.  J"'"*  J+  ^7-«. 
^nd  of  fome  "b  called  banditat  incmrporata,  and,  by  the  delivery  of  j^^  '^^^  '®*» 
the  deede,  the  freehold,  and  inheritance  of  fuch  inheritance,  as  doth  agrenhhewwldk 
fie  in  grant,  doth  pafle)  comprehended  in  this  word  Grant.     And  I'l*  Con.  171. 
the  deed  of  incorporeate  inheritances  doth  equall  the  livery  of  cor-  ^*^  *  <i*»osr. 
poreace.     And  cherefore  LittUton  faith,  in  all  feoffments  and  grants,^  Mirtorca;  5^ 
hitrtdrtaSf  alia  sorporalis,  alia  iucorppralis  :  corporalis  efi,  qua^  taogi  ^^.^*  '* 
f^teft  it  *videri ;  incorpQralis,  qua  tangi  non  pot  eft,  ntc  videri,  ntton  cap.  3^ 

Feojfmgmt  is  derived  of  the  word  of  ^vX.  feodum,  quia  eft  donatio  Forthp  antj^h^ 
ftpdii  for  the  antient  writers  of  the  law  called  a  feoffment  donatio^  of  **'  P«>ffnients^ 
the  verb  do  or  dtdi^  which  is  the  apteft  word  of  feoffment  (  5 ) .     And  p^rt^^^s^^ 
tliat  word  Ephron  ufed  •,  when  he  enfcofl'ed  Abraham,  faying,  I  ftftutet  Marll* 
give  thee  the  field  of  Machpelah  over-again(l  Mam  re,  and  the  bridge  ct«  9," 
cave  therein  I  give  thee,  and  all  the  trees  in  the  field  and  the  S<  £«  3.  24^ 
borders  round  about;  all  which  were  made  fare  unto  Abraham  for  >^  H-  ^-  14* 
a^pofFefljon*  in  the  prefence  of  many  witnefTes.  •^GeLfia  ^ 

By  a  feoffment  the  corporeate  fee  is  conveyed,  and  it  properly  ^^ 

betokeneth  a  conveiaoce  in  fee,  as  oor  author  himfelfe  hereafter 

faith,  t  in  his  Chapter  of  Tenant  for  Life.     And  yet  fometime  im-  f  VideSed.  yf.*^ 

properly  it  is  called  a  feoffment  wheii  an  eflate  of  freehold  oaely  Brittoncaf.  34. 

doth  paJTc :  doiu  efi  nojm  finer  all  plus  qui  n^eftfeoffmiut,  car  done  efi  t**      5-  4"* 

;/      .a'    Lr  II       .     '    .         LI      r   itlT  .    a     -        ^    /••'     See  more  of 

gimrtUl  a  tovis  cbojes  moebles  it  meut  moibUSffioJment  eft  rteus  for/qta  Feoffments 

l9*  b*]  ^^fiy^*     ^^  tkot^t  there  is  a  difference  intir  cartam  etfaSum ;  for  Sea.  6a 

carta  is  intended  a  charter  which  doth  touch  inheritance,  and  fo  is  ^^  of  Fading 
Tkotfadum»  unlefs  it  hath  fome  other  additions  (i).  **^*  *59« 

Grant,  conciffio,  is  properly  of  things  incbrporeall,  which  (as  hath  3.  Co.  63.  m 
been  faid)  cannot  paue  without  deed.    And  here  it  is  to  be  obferved,  L'mcolne 
(that  I  may  fpeak  once  for  all)  that  every  period  of  oar  author  in  J^o''^<*8e  ««*• 
all  his  three  books  containes  matter  of  excellent  learning,  neceiTarily  s^t    a^!"  fi. 
to  be  colledled  by  implication,  or  confequence.    For  example  he  fc^)        T* ' 
(atth  here,  that  thefe  words  (bis  beires)  make  an  eftate  of  inheri- 
tance in  all  feoflfments  and  grants.     He  exprefiing  feoffinenu  and 
grants,  neceffarily  implyeth,  that  this  rule  extendeth  not, 

FirfU  to  laftwllj  and  teftaaents;  for  thereby,  [/]  as  he  lumfelfe  PI  I^tt«l*.^c 
after  faith,  an  eftaie  of  inheritance  may  paflTe  without  thefe  words  Sea 'T'?*^. 
(hiiheires).  [i]  As  if  a  man  devife  20  acres  to  another,  and  that  ^  j^\  |',  i^^h^n 
he  ihall  pay  to  his  executors  for  the  fame  ten  pound,  hereby  the  de-  Br.  78.* 

vifec  ^9  H.  8. 

Teftamentt  tt. 
%t*  Ills.  Dier  371.    Tem^  H.  8.  dt.  Confcience  Br.  25.        (3.  Co.  xi.)        [i]  xi.  £.  3.  g^ 
34.  H.  6«  7*      19*  H.  8«  9«.   %,  Cof  «j*    In  Boraftoa*s  calc^  6,  Co.  16,  i7>     10.  Co.  67. 

(5}  See  more  as  to  the  ^tttit^feofftnttUy  in  between  cbarters  and  deeds^  and  the  vanons 

Mad.  Fonaul.  AngU  DilTart*  p,  3.  a.  Inft.  other  names  of  writings  iMrforeand.iince  the 

no.  ConqiiefV,  in  Mad.  Form.  Angl.  Diflertk 

<i)  S«0  further  as  ^  the-  difUnaion  p.  a.  and  Mad.  UilL  Each*  Prcf.  £p.  p.  S» 
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viTee  hath  t  fee  fimple  bv  the  intent  of  the  devifor  (2),  «tbeit  it  be 
f/l  Vide  Scd*  not  the  value  of  the  land.  [/]  So  it  if  if  a  man  devtfe  lands  to  a 
5^5*  jnan  in  perfetuuwh  or  to  give  and  to  felt,  or  in  feodoJimpUch  or  to  him 

r  1  iTeiu  ^"^^  '^  ^^'  affigns  for  ever,    in  thefe  cafes  a  fee  fimple  doth  pafiTe 

Srif^^  to*    ^y  ^^^  intent  of  the  devjfor*    But  if  the  devifc  be  to  a  man  and  his 
Irror  int.  Down-  &ffigas  without  faying  (for  ever)»  the  devifee  hath  but  an  eilate  for 
hall  u  ChuOxf    life,   [m]  If  a  man  dcvife  land  to  a  man  ttfanndmfuof^  that  is  a  fee 
adjudge.  Brooke  fimple;  but  if  it  be>2»/«/>0,it  is  an  eflate  uue  (3). 
dt.  Teile  %u  j^j  Secondly^  that  it  extcndeth  not  to  tl  fan  fur  cwmftmt  dt  dpait 

f rt  ■'  p^  !f^   cm§  CM  que  il  md  defan  dome,  by  which  a  fee  alfo  may  paflc  without 
4ari!*i.  7/"      ^^  ^^^^  (heircs)  in  rcfpcft  of  the  height  of  that  fine,  and  that 
19.* hI  6. 17.  b.    thereby  is  implyed  that  there  was  a  precedent  gift  in  fee. 
sa.  bb  Thifdly*  nor  to  €ertaim  nUafis,  and  that  three  manner  of  waies* 

V\  l?"Vk**"  1*3  Firft,  when  an  eftate  of  inheritance  pafleth  and  continneth ;  aa 
ca.  Teniat  iii^  if  there  be  three  coparceners  or  joyntenants*  and  one  of  them  rc- 
Cffmmtto  SeO.  ^'^^  <o  ^^^  Other  two,  or  to  one  of  them  generally  without  this  word 
304^  305-  cap.  (heirSy)  by  Liitltt9m^%  own  opinion  they  have  a  fee  fimple*  as  ap- 
Actaro.  Sed.  peareth  hereafter*  2.  By  relcafe  [/],  when  an  efiate  of  inheritance 
37^  ^^'  pftfi^eth  and  concinueth  nor»  but  is  excinguilhed ;  as  where  the  lord 
?>1  Lit?,  lib^  \*  «l«*feth  to  the  tenant,  or  the  grantee  of  a  rent,  &c.  re leafe  to  the 
cT  Relesfet.  *  tenant  of  the  land  generally  all  his  right,  &c.  hereby  the  feigniory> 
Sea.  47^  4So*  rent,  &c.  are  extinguifhed  for  ever,  without  thefe  words  (heires). 
»o.  H.  6. 17.  y  j^j  When  a  bare  H|;ht  is  releafcd,  as  when  the  diffeifee  releafe 
f^l  Liit'cr***  tothe  difiieifor  all  his  right,  he  need  not  (faith  our  author  in  another 
Mcaiei'  Set^.  pl><^^)  fp^^ke  of  his  heires.  But  of  all  thefe,  and  the  like  cafes» 
447*  more  (hall  be  treated  in  their  proper  places.    4.  Nor  to  a  recovery^ 

jf.feifed  of  land  fufferech  B,  to  recover  the  land  againft  him  by  a 
common  recovery,  where  the  judgme|}t  is,  quod  pradiSus  B.  recupiret 
virfiu  prmd^  A*  tenement  a  pnedida  cum  pertin*;  yet  B*  recovereth  a 
fee  fimple  without  this  word  (heires);  for  regularly  every  reco- 
veror  recovereth  a  fee  fimple.     5.  Nor  to  a  creation  of  nobiUtie  iy 
^wrii,  for  when  a  man  is  called  to  the  upper  houfe  of  parliament 
by  writ,  he  is  a  baron  and  hath  inheritance  therein  without  the 
word  (heires).     (4)  Yet  may  the  king  limit  the  general!  fiate 
•f  inheritance  created  by  the  law  and  cuftome  of  the  realme  to 
the  heires  males,  or  generally  of  his  body  by  the  writ ;  as  he  did  to 
a>  H.  €,  to,      Bremfatgp  who  in  27.  H.  6.  was  called  to  parliament  by  the  name  of 
T^^^f^Vx     tbe  lord  Fefcye,  &c.  with  the  limitation  in  the  writ  to  him  and  the 
I7»  ^  33*    )     Jirij-es  males  of  his  bodie.     But  if  he  be  created  by  patent,  he  rouft 
of  necefiity  have  thefe  words  (his  heires)  or  the  heires  males  of  his 
bodie,  or  the  heires  of  his  body,  Uc.  otherwife  he  hath  no  inheri- 
tance.    The  &T^  creation  of  a  baron  by  patent  that  I  finde  was  of 
yoJbn  BeaucBampe  of  Htlte,  created  baron  by  patent  in  1 1.  R.  2.  (5) 
for  barons  before  that  time  were  called  by  writ.     And  it  is  to  be 
obferved,  that  of  ancient  times  earles,  &c.  were  created  by  girding 
them  with  a  fword,  and  nominating  him  earle,  &c.  of  fuch  a  countie 
or  place ;  and  this,  with  a  calling  of  him  to  parliament  by  writ  by 
that  name,  was  a  fufficient  creation  of  inheritance. 

But 

(a)  [See  Note  50.]  ment  in  Coll.  Proc.  on  Claims  of  Baronicfy 

(3)  As  to  the  pafiing  of  an  eftate  of  in*     ao9   aai. 

heritancein  i^ <u;i///y  without  the  woriAAr/,         (5)  Ace.  poft.  16.  h«  Seld.  Jan.  Angf^ 

lee  the  title  Devifet  in  the  feveral  Abrit^g-  b.  a.   c.  15.  and  Seld.  Tit.  Hon.  ad  ad. 

mentf  of  Law  and  Equity,  and  Gilb.  Law  of  p.  747.  which  latter  book  contains  the  fbcA 

Pevtffs.  of  l^e  letters  patent  t9  Urd  Benudiamp. 

(4)  See  at  to  thiSf  mr.  rerj.  ftoUc^s  argu* 


Lib.  i.  Of  Fee  fitopk*  SedL  i. 

Bat  oot  of  this  rale  of  oor  anthor  the  law  doth  raake  divers  C3t« 
ceptions  ("ei  excepth  prtibai  rtguiam)  ;  for  fometioie  by  a  feoffment  a 
fbe  fimple  (hall  paiTe  without  thefe  words  (his  heires).     For  ex« 

ample^  ht^,  [r]  if  the  ftther  infeoiFe  the  fonne»  to  have  and  to  hold  [r]  39.  Aff.  12* 

to  him  and  to  his  heires,  and  the  fonne  infcoffeth  the  Cither  as  folly  41-]^'  3-  tii. 

as  the  father  infeoffed  him,  by  this  the  ftther  hath  a  fee  fimple,  (6)  l^^offiDenn  St 

quia  i/trhd  nlata  hoc  maximi  oftrantwr  fit  referttaiam  mt  in  ejfe  viden'-^  ff  H*4^* 

/w.    [/]  Secondlie,  ifi  refped  o{  the  confideration,  a  fee  fimple  had  jj.  E.  3.  aww- 

pafled  at  the  common  law  without  this  word  (heires),  and  at  this  ry  25S. 

day  an  eilate  of  inheritance  [in]  tayle.     As  if  a  man  had  given  [/*]  ^*<^«  ^^* 

land  to  a  man  with  his  daughter  in  frankmarriage  generally,  a  fee  *7-  «**H.4.i9. 

fimple  had  pafied  without  this  word  (heires) ;  for  there  is  no  confi-  "*  *«»»«»•«»• 
deration  fo  much  refpeded  in  law  as  the  confideration  of  marriage, 

in  refpeft  of  alliance  and  pofteritie.     [/]  Thirdly,  if  a  feoffment  or  [r]  «.  E.  3. 17. 

grant  be  made  by  deed  to  a  mayor  and  communaltie,  or  any  other  n*  H.  7. 12. 


a  fee  fimple  (htU  fometime  pafle  without  this  word  (fuccefibrs).    As  ao!  H.  6.*  36. 
if  a  feofi^ment  in  fee  be  made  of  land  to  a  biOiop,  to  have  and  to  (i.Ro.Abr.43.) 
hold  to  him  in  liheri  eleemo/hid,  a  fee  fimple  doth  pafTe  without  this 
word  (fuccefTors)*    [lu]  And  fo  if  a  man  give  lands  to  the  king  by  Tw]  P).  Coou 
decde  inrollcd,  a  fee  fimple  doth  pafTe  without  thefe  words  (fuc-  l-o- ^wkJeye's 
ceflbrs  or  heires)  ;  beCaufe  in  judgment  of  law  the  king  never  dieth.  **  ** 

[^  Fifthly,  in  grants  fcmetimes  an  inheritance  ihall  pafle  without  this 
10.  a.J  word  (hdrcs).    [*]  As  if  partition  be  made  betweene  coparceners  [x]  i9.Air.x3* 
of  lands  in  fee  fimple,  and  for  owelty  of  partition  the  one  grant  a  15-  H.7. 14. 
rent  to  the  other  generally,  the  grantee  Ihall  have  a  fee  fimple  with-  *•  **•  7-  5* 
out  this  word  (heires)  (i) ;  becaufe  the  grantor  hath  a  fee  fimple,  JJ  £  *  **  ^' 
in  confideration  whereof  he  granted  the  rent:  Ipfie  etenim  leges  2,uAa.'  '* 
eu/iunt  utjure  regantwr.     Sixthly,  by  the  forreft  law  if  an  aflart  be 
I  granted  by  the  king  at  a  judice  feat  (which  may  be  done  without 

charter)  to  another,  habtndum  ei  tenendum  Jibi  in  ftrpetuum^  he  hath 
a  fee  fimple  without  this  word  (heires)  [jr]  ;  for  there  is  a  fpeciall  [yj^o-^-^  y. 
!  law  of  the  forefl,  as  there  is  a  law  marlhall  for  wars,  and  a  marine  (4  ^o^-  3»4-) 

I  law  for  the  feas  [«].  \:iy%  ^^\  ^* 

And  this  rule  of  our  author  extendeth  to  the  palling  of  efbtes  J.^k.*. i^f' 
of   inheritances    in    exchanges,    releafcs,   or    confirmations   that  4.  Co.  i. 
enure  by  way  of  enlargement  of  cllates,  warranties,  bargaine  and  Buftird's  ctfe, 
falcs  by  deed  indented  and  inrolled,  and  the  like,  in  which  this  word  Vide  86^465. 
(heires)  is  alfo  neccfl*arv;  for  ihcy  do  tantamount  to  a  feoffment  or  to^H.eTiT.aa* 
grant,  or  (land  upoii  the  fame  reafon  that  a  feoffment  or  grant  doth  ;  x9!£.*2.gArn8j. 
for  like  reafon  doth  make  like  law,  ubi  eudem  ratiOtibi  tdttniui  (2). 
And  this  is  to  be  obferved  throughout  all  thefe  three  books,  that 
where  other  cafes  fall  within  the  fame  reafon,  our  author  doth  put  his 
cafe  but  for  example;  for  fo  our  author  himfelfe in  another  place*  *  Seft.  301* 
explaneth  it,  faying,  et  memorandum  que  en  tents  auters  [tiels]  ca/es^ 
eumni  qne  nt  Jont  icy  exfrejpnent  moves  et /pectfies,  Ji  font  en/emblabli 

nafom 

(6)  Adj.  contra  39.  lib.  AiT.  \A*  iit  but  will  pafs  by  deed  or  grant  without  the  word 
Rolie  abridges  the  cafe  with  a  qiuert.  See  betrs^  fee  Vin.  Abr.  Eflatef  K.  %.  and  L« 
t.  Ro.  Abr.  833.  pi.  7.  To  the  cafes  in  Viner,  add  S,  H.  4. 4.  x6.  b. 

(7)  [See  Note  51.]  19.H.6.17.    ao.H.6.36.    27.  H.  8.  S.  b* 
(iS  Ace.  Plowd.  134.  b.                             Py.  169.  which  I  do  not  fee  cited  by  him* 

'<^;  For  other  iniances  in  which  a  fee     See  alfo  A(h.  Rcpcrtor.  tit«  Efiaie*, 
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Lib.  I.      Cap.  X.        Of  Fee  fimplc.  SoS.  1. 

rmfinfint  enfimhUhh  Uf.     And  h^re  oar  aiithcT  is  to  be  onderftood 

to  rpeak  of  heires  when  they  are  inheritable  by  defcent,  for  they  are 

capable  of  land  alfo  by  porchftfe,  and  then  ch«  courfe  of  defcent  is 

(Poft«  to.  b.  *  *  fometioies  altered.    As  if  lands  of  the  nature  of  g a?elktnd  be  given 

^y*  *3>*>'         to  B,  and  his  heires,  iiaring  iffuc  divers  fons,  all  his  fons  after  hia 

I  Co  101.  )oi  1  crc*:*^afe  (Hall  inherit  (^)  ;  bat  if  a  Icafc  for  life  be  made,  the  re- 

mainder  to  the  right  heires  of  B,  and  B,  dieth,  tus  eldeU  fon  only 

ftatl  inherite^  for  he  only  to  take  by  purchaf<>is  right  heire  by  ths 

common  law  (4).     So  note  a  diveriity  betweene  a  purchafe  and  a 

defcent.     Bat  where  the  remainder  is  limited  to  the  right  heires  of 

S.  it  need  not  be  faid,  and  to  their  heii^s;   for  bein^   plurally 

limited  it  indadeth  a  fee  fimple,  and  yet  it  rellcth  but  m  one  by 

purchafe. 

Out  of  that  which  hath  beene  faid  it  is  to  be  obferved,  that  a  man 
SI  ay  porchafe  lands  to  him  and  his  heires  by  ten  manner  of  con- 
▼eyances  (for  I  fpeake  not  here  of  eiloppells).  Firft,  by  feoffment. 
Secondly^  by  grant  (of  which  two  our  author  here  fpeakeih). 
Thirdly,  by  fine,  which  is  a  feoffment  of  record;  Fourthly,  by 
common  recovery,  which  is  a.  common  conveyance,  and  is  in  nature 
of  a  feoffment  of  record.  Fifthly,  by  exchange,  whicli  is  in  nature 
of  a  grant.  Sixthly,  by  releafe  to  a  particular  tenant.  Seventhly, 
by  confirmation  to  a  particular  tenant,  both  which  are  in  nature  of 
grants.  Eighthly,  by  grant  of  a  reveriion  or  remainder  with  attorn* 
S7.  H.  S.  ca.  16.  ment  of  the  particular  tenant,  of  all  which  our  author  (peaketh  here** 

33.  H.  8.  ca.2.    gftcr.    Ninthly,  by  bargaine  and  fale  by  deede  indented  and  in- 

34.  H.  8.  ca.  5.  ^q\^^^  ordained  by  ftatutc  fince  Littleton  wrote.     Tenthly,  by  de- 

yife  by  cuflome  of  fome  particular  place,  as  he  (heweth  hereafter,  and 
fince  he  wrote,  by  will  in  writing,  generally  by  authority  of  parlia* 
mem. 
Sed.  531*  What  words  are  apt  words  for  a  feoffment  or  grant  wdi  Se^.  531. 

37.  Afr.  p.  8.  Oqj-  author  fpeaketh  of  feoffments  and  grants,  whereby  is  imply  ed 
sS.AiTp.  9.  Ijiwfull  conveyances;  and  therefore  this  rule  extendeth  not  to 
II.  .  4  9,    c.    ^\g[^^^^^^  abatements,  or  intruiions  into  lands  or  tenements,  or  to 

ufurpations  to  advowfons,  &c.  in  which  cafes  efUtes  in  fee  fimple  are 
gained  by  the  kQl  and  wrong  of  the  diffeifors,  abators,  intruders,  and 
ufurpers  (5) ;  and  if  a  diffeifln,  abatement,  or  tntrufion  be  male  to 
the  ufe  of  another,  if  cefiui  que  ufe  agreeth  thereunto  in  pays^  by  this 
bare  agreement  he  gaineth  a  fee  fimple  without  any  livery  of  feifin 
or  other  cetemony. 

(3)  [See  Note  51.!  (5)  See  ante  3.  b.  and  po(L  18.  W 

(♦)  [Sec  Note  53.] 
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Lib*  !•  Of  Fee  fimpla.  Scft.  2, 

^  Sedt.  a.  ' 

J^T  fi  home  purchafe  terres  en  fee  A  ND  if  a  man  purdjafe  land  in 

•*^  Jtmple  et  devy  fans  ijfuey  chefcun  -^^  fee  fimple  and  die  without  iflue, 

que  eft  fan  prochein  cojin  collateral  he  which  is  his  next  coufm  col- 

del  entire fanke^  de  quelpluis  Itng  degree  lateral!  of  the  whole  blood,  how  farre 

qu*il  fiit  (6),  poet  inheriter  et  aver  fo  ever  he  be  from  him  in  degree, 

.  meme  la  terre  come  keire  a  luy*  may  inberite  and  have  the  land  as 

heire  to  him. 

J  ITT  LET  ON  (hcweth  here  who  (hall  be  heire  to  lands  in  fee  (Wowi  444,) 
'^  (impie;  for  he  intendeth  not  this  cafe  of  an  ellate  caile,  for  that 
he  fpeaketh  of  an  heire  of  the  whole  blood,  for  that  extendeth  not 
to  eftates  in  caile»  as  fisall  be  faid  hereafter  in  this   Chapter* 
ScAion  6. 

"  Prochein  cofin  eollatcralV^    Neither  cxcludeth  he  brethren  or 
fiflersy  becaufe  he  hath  a  fpeciall  cafe  concerning  them  in  this 
Chapter,  Sed.  5.  and  in  his  Chapter  of  Parceners;  but  this  is  in* 
[lO«  b*l     tended  where  a  man  purchafeth  lands  and  dieth  without  iifue,  and 
having  neither  brother  nor  iiderf  then  his  next  coufin  collateral!  (hall 
inhente  (i)«    So  as  here  is  implyed  a  divifion  of  heires,  vis;.  lineall 
(whoever  (hall  firft  inherite)  and  collateral!  (who  are  to  inherite  for  Olanvill.  Tb.  7, 
default  of  lineall).    For  in  defcents  it  is  a  maxime  in  law,  quod  linea  ^*'  3>  4; 
reSa  femper  prafertur  tran/ver/alL     Lineal!  defcent   is  conveyed  f'!o,*fo,  5V 
downward  in  a  right  line ;  as  from  the  grandfather  to  the  father*  Sri tton  cap- 1 19. 
from  the  father  to  the  ibnne*  &c.     CoUatcrall  defcent  is  derived  Fieca  lib.  6. 
from  the  fide  of  the  lineal!;  as  grandfather's   brother,  father's  mr.  i- *  *• 
brother,  &c.     Prochein  coufin  collaterall  enberiiera  doth  give  a  ccr-  L^*^^i'k^'' 
tain  direftion  to  the  next  coufui  to  the  fonne,  and  therefore  the  j. "  'q.  ^^  \. 
father's  brother  and  his  pgllerity  ihall  inherite  before  the  grand-  fuw  lib.  5. 
,  father's  brother  ahd  his  poilerity.    Et  fie  de  c^^ttris ;  ior  propin^uior  cap.  5.  &  lib*  6. 

excludit  propinquumt  et  propinqnus  rimotum,  et  remctus  retnotiorem*  ^^?'  '•  *^  *• 

Upon  this  word  (prochein)  I  put  this  cafe.     One  hath  ilfue  two  ^'J^'^ori?.' "'* 
(bnnes.  A,  and  B*  and  dieth  ;  B,  hath  two  fonncs,  C.  and  D.  and  cap.  i.  hCt.  3. 
dieth.     C  the  eldell  fonne  hath  iiTue  and  dleih.     A,  purchafeth  30.  AIT.  p. 47. 
lands  in  fee  fimple,  and  dicih  without  ifTue,     D.  is  th;i  next  coufinj,  (3-  Co,  40.  42  ) 
and  yet  (hall  noc  inherite,  but  the  iifue  of  C. ;  for  he  thl:  is  inherit. 
able  is  accounted  in  law  next  of  blood.     And  therefore  here  is  un-  '9-  ^•*'  ^'t« 
derftood  a  divifion  of  nexu  viz.  tstyx  jure  repra-fentathnis,  and  next  ^*''*  *^^' 

jure  fropinquitatii\  that  is,  by  right  of  reprelcniuiion  and  by  right  of' 
propinquity.  And  Littleton  meaneth  of  the  right  of  reprefeniation, 
for  legally  in  courfe  of  defcents  he  is  next  of  blood  inheritable. 
And  the  i/Tue  of  C.  doth  reprefeiu  the  perlon  of  C. ;  and  if  C-  had 
lived,  he  had  been  legally  the  next  of  blocd.  And  whcnfoever  the 
father,  if  he  had  lived,  (houid  have  inherited,  his  lineall  heire  by 

.light  of  reprefentation  (hftU  inherite  before  any  other,  though 
linother  be  jure  fropinquitatis,  neerer  of  blood.  And  therefore 
lAttliicn  intendeth  iiis  cafe  of  next  coufin  of  blood  immediately  inr 

-heritable.     So  as  this  produceth  another  divifion  of  next  blood,  viz.  {^%,  jsfi,  7«] 

immediately 

($)  d€  lui,  L,  and  M,  Roh.  Red.  (x)  [See  Note  54.] 


Lib.  t.     Cap.  1.       Of  Fee  fimple. 


Scft^  3. 


30.  Air.  p.  47. 


imnfiediatcly  inheritable,  as  the  ifluc  of  C. ;  and  mediately  inherit- 
able, as  Z),  if  the  iflue  of  C,  die  without  iffue  ;  for  the  ilTuc  of  C, 
and  all  that  line,  be  they  never  fo  remote,  (hall  inherit  before  Z>. 
Or  his  line ;  and  therefore  Littleton  faith  well,  de  quel  pi uis  long  degree 
que  il /At.  And  here  arifcth  a  diverfity  in  law  between  next  of 
dIoocI  inheritable  by  defcent,  and  next  of  blood  capable  by 
purchafc.  And  therefore  in  the  cife  before  mentioned,  if  a  leafe 
for  life  were  made  to  A,  the  remainder  to  his  next  of  blood  in  fee ; 
in  this  caf^*,  as  hath  been  faid,  D.  (hall  take  the  remainder,  becaiife 
he  is  next  of  blood  and  capable  by  purchafe,  though  he  be  not 
legally  next  to  take  as  heire  by  dcfccnt  (2). 


Sea. 


3 


1\^  ES  fi  fcit  pier  etfiit^  ei  lepier  ad 
'*'^-^  un  fme  que  e/i  uncle  a  le  fits^ 
it  le  fits  purchafe  terre  en  fee 
fmple  ct  mortfans  ijfue^  vivantpn  pier^ 
Punch  avera  la  terre  come  heire  at  fits^ 
£t  nemy  le  pier^  uiicore  le  pier  tjl  pluis 
prochfin  de  far.ke \  pur  ceo  que  eji  un 
maxime  en  le  hy^  que  enheritance  pcet 
iinealment  difcender^  ?nes  ncmy  (3) 
ajcender,  TJficore  fi  le  fits  en  tiel  cafe 
mcrtfans  ijjitf^  et  fin  twcle  evtra  en  la 
terre  come  heire  a  le  fits  (ficome  il  df.X!'jit 
per  la  ley)  et  apres  r uncle  devia  fans 
ijfue^  vivant  Is  pier^  doTWues  le  pier 
avera  la  tfrre  come  heire  al  uncle^  et 
fiemy  co/ne  heire  a/on  fitSy  pur  ceo  que  il 
veigns  al  terre  per  collateral  difccnt  et 
nemy  per  lineal  afceniicn. 


"OUT  if  there  I-jc  father  and  Ton,  aftd 
-*^  the  father  hath  a  brother  that  is 
uncle  to  the  (on,  and  the  fon  pur- 
chafe UnrI  in  fee  fimple,  and  die  witli- 
out  iflue,  living  his  father,  the  uncle 
(hall  have  ihe  land  as  heir  to  the  fon^ 
and  notalie  father,  yet  the  father  is 
neerer  of  blood  ;  fcecaufe  it  is  a 
miixime  in  law,  that  inheritance  may 
lineally  defcend,  but  not  afcend.  Yet 
if  the  ion  in  this  cafe  die  without  ifTiie, 
and  his  uncle  enter  into  the  land  as 
heire  to  the  (onne  (as  by  law  he 
ought)  and  after  the  uncle  dieth  with- 
out iffue,  living  the  father,  the  father 
(hall  have  the  land  as  heire  to  the 
un  le,  and  not  as  heire  to  his  fonne, 
lor  that  he  coinneth  to  the  laikd  by 
collateral  difcciit  and  not  by  liriftill 
afcent. 


5.  E.  (\  tit.  Ad- 

J^iinil^r.    Br  4.7. 
Rardtfc'scale 
u'»i  fup.     See 
after  in  the 
Chapter  of 

(Hob.  33O 
(3.  Co»40.) 


(( 


T  T^  CORE  le  pier  eJi  pluis  pro.  he'^n  de  fafdic,^*  And  therefore 
^^  fome  do  hold  upon  ihefc  \*ords  of  Litileion,  that  if  a  leafe 
for  life  were  made  to  the  fonne,  the  remainder  to  his  next  of 
blood,  that  the  father  <hould  take  tlie  remainder  by  purchafe,  and 
not  the  uncle,  for  that  Littleton  faith  the  father  is  next  of  blood,  and 
yet  the  uncle  is  heire.  As  if  a  man  hath  i(rue  two  fons,  and  the 
elded  ibnne  hath  i(rue  a  fonne  and  die,  a  remainder  is  limited  to  the 
next  of  his  blood,  the  younger  fon  (hall  take  it,  yet  the  other  is  his 
heire. 


Ip]  Pi.  Com,  *€  j^j   Eft  un  maxime  en  le  ley,  que  inheritance  poet  Iinealment 

olborne'icafc.      "  ^ift'^der,  mes  nemy  afcender:' 

Maxime,  u  e.  a  fure  foundation  or  ground  of  art,  and  a  con- 
f   I  p  p  dufion   of  reafon,  fo  called  [^]  quia  maxima  eft  ejnt  dignitat  et 

\.l\.Qr*V,)  ^^^iH^"^  author  It  as,  at  que  qu9d  maximl  omnibus  prohtkr,  lb  fare    [l  I 


(a)  [Sec  Note  55.] 


(3}  liaealment^?.  and  Red. 


Lib.  I.  Of  Fee  fimple,  Sedl.  j. 

«nd  ancontrolable  as  diat  they  oaght  not  to  be  quefliomed.  [r]  And  f''}  S^«  9°^ 
that  which  our  author  here  s^nd  in  oihcr  places  caljeth  a  maxinie^  ^4»* 
hereafter  he  callech  a  pri^^ciplc ;  and  it  is  all  one  with  a  rufe,  a 
€9mmon  grouiij,  ptjfiuiaittm,  or    an  a^:icme,  and  it  were  too    much 
curiofitie  to  make  nice  dilHn^ons  betwccii'^  them.     And  it  is  well 
fold  in  our  bookes,  [/']  n*efi  my  a  dfpuur  i' ancient  principks  del  ley,  [/]  **•  ^;  4^ 
I  never  read  any  opinion  in  any  booke  old  or  new  a^ainft  this  ^*?'*^"^ ^'^7* 
maxime,  but  only  i:i  lib.  rub.  where  it  is  iaul,  {t\fi  quu  Jsne  i$Urts  iio,a. cap.  20. 
dece/feritf  faier  aut  mater  ejus  in  h^rcditatctn  Jucctdat,  *vel  frcUer  et  r  -1  ml  b   . 
firorfi  piAer  et  maitr  difint ;  fi  nee  bos  haheat,  jcor  patris  *vti  matrisy  ^^p.  m^^ 
it  deinceps  qui  propinquiort:s  in  parenteid  fuerint  ha.  cditarth  fucceaant  \ 
St  dum  *viriJis  jkxui    extit€rit^  et   h^aerediuis  aliaJe  fit,  ftxmtna  uon 
.  h^eredkat.     But  all  our  ancient  authors  and  the  conQaat  opinioa 
ever  fince  do  affirme  the  maxime. 

By  this  maxiroe  in  the  concluiJon  of  his  cafe,  onely  lineal!  afcen* 
lion  in  the  right  line   is   prohibited,  and    not    in   the  collateralJ, 
[»]  ^^libet  btered'itas  aaiuraiiler  quidem  ad  bartdis  h/rrtditabiliter  f "]  ^"^-  **P* 
df/cendit,  nunquam  quidem  naturalittr  ojcendit,     Dej'cendit  itaque  jus   ''9- ''^f*"^'*" 
quafi  ponder ojumt  qucd  coding  deorfum  recta  lined  *vel  tranfverjali^  tt  caiaT-Ratcliff't 
nunqmam  reafctndit  ta  *vid  qua  de/cendit  poji  mortem  anttcejjorum^  a  caic  ubi  fupr^^ 
latere  tamen   ajlendit  alicui   propter  defeiium  b^eredum  injeiius  ^ra*  (3*  Coi.  49.  j 
^enie»7iiijny-(o  as  the  iineall  afcent  is  prohibited  by  law,  and  not  the 
collaterally  1).     And  in  prohibiting  the  Iineall  afcent,  tUe  common 
Jaw  is  afiiiled  wuh  the  law  of  the  12  tables  (2). 

Here  our  author  for  the  confirmation  of  iiU  opinion  drawcth  a  • 
reafon  and  a  prcofe   (as  you  have  perceived)  from  one  of  the    * 
snaximes  of  the  common  law.     Now  that  I  may  here  obferve  it 
once  for  all,  his  proofes  and  arguments,  in  theic  his  three  books« 
may  be  generally  divided  into  two  p^ru,  vi;&.  from  the  common  lav/ 
and  from  ftatutes,  of  both  which,  and  of  their  feveral  branches,  I  iball 
give  the  fludious  reader  fome  few  examples,  .ind  leave  the  rell  to   ' 
his  diligent  obfervation. 

For  the  common  law  his  proofes  and  arguments  are  drawn  from 
20  feveral  fountaines  or  places. 

[a]  Firft,  from  the  maximes,  principles,  rules,  intendment  and  '-''J  ^^^'  5*  •• 
reafon  of  the  common  law,  which  indeed  is  the  rule  of  the  law,  as  ^^[  ^g"  ^V  qJ* 
hefe  and  in  other  places  our  author  doth  ufe.  fjo.  146.  156.* 

[^]  Secondly,  from  the  bookes,  records,  and  other  autho-  169.  17S.  z^u 
jities  of  Jaw  cited  by  him  ab  autbontate,  et  pronunciatis,  *93-  3®**  35*- 

[r]  Thirdly,  from  origi^all  writs  in  the  Regiller,  a  re/crifth  '^^*  ^1^  377- 
valet  ar^umentum.  .  ^kH^",^* 

[d'\  Fourthly,  from  the  forme  of  good  pleading.  46Z.  43. 

\e'\  Fiftly,  from  the  right  cntrie  of  judgements.  [^1  Scd.  io. 

\j ]  Sixtly,  a  fr^cedentibus  apfrohatis  et  ujk,  from  approved  pre-  ^^^'^  *  numdcr 
cedents  and  ufe.  Quoted."  ^^ 

f^]  Seventhly,  a  npn  u/u,  from  not  ufe.  1;^ ]  Seet67. 13^. 

P]  Eightly,  ab  artifidalibus  argumentis  confiquentibt$5  et  ctfhclu'  170-  a34-  a4»« 
Sonibus,  artificial!  arguments,  confcquencs  and  eondufions*  163.  613,  614* 

Ninthly,  gfais! 

J70.  183.  369.  [tf]  Sed.  248,  249*  [/]  Sea.  88.  74.  76.  145  332.  371,  371.  445. 

W[  108. 73^.  [4>J  Se^.  179.  264.  283. 302.  429.  464.  629.  633.  686«  340.  418*  61 1. 

{86.  7J9, 

(1)  (See  Note  5^.}  (1)  [See  Note  57.] 

0} 
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rO  S«a.  697.  Ninthly,  [1]  a  cmmmti  epinsoni  juri/^ruAntkuBt  from  the  cooi« 

3n/r^8  *  "^"  opinion  of  the  fagcs  of  the  law. 

f  *l*Sea.  87.  Tcnthly,  [k]  ab  inconveniinth  from  that  whith  is  ineonvenient. 

where  many  Eleventhly.  [/]  k  di<viji<me,  from  a  divifion,  W  4^  enamtraiinu 

others  are  farfium,  from  the  enomcration  of  the  parts. 

r/T^S^A  Twelfely,  [«]  ^  w^yW  «^  mhusy  from  the  greater  to  the  kSer, 

fflore arc  quot-  '3»   [t  J  -^^  impoffihili,  from  that  which  is  impoflible. 

<d,  but  fee  14.  ffl  ^Tfirr,  from  the  end. 

chiefly  Sea. ?8 1.       15.  f  •]  J(,  utili  wl inutili,  from  that  which  is  profitable  or  nit- 

W  Sea.  438,  profitable. 

#?ScaVi8.  '^'  [^]  ^xahfurdoy  for  that  thereupon  (ball  follow  an  abftn^itie, 

0]  301,  &c.  f<f^  a  fiirdtt  frolatumt  bccanfe  it  is  repugnant  to  under  Handing  and 

/J  191.198.  reafon. 

(409,  &c.  17.  f  ri  ^  a^/ari  et  ordine  natur^t  from  nature,  or  the  courfe  of 

Hsea:X  °««'^- 

,^.      '     *  18.   [/]  >/^  0r^/ff#  rr/z^fW/,  from  the  order  of  religion.                 FikI^.J 

~«]  Sea.  360.  19.  [u\  A  cd/nmuni  frjtJumptUne,  from   a  common   prefomp- 

r]  Sea.  71a.  tion. 

f\  Sea.  1 14.  ^Q    r^-j  ^  Uaitnibus  juriJhruJentm^t  from  the  readings  of 

icj,  lol!  learned  mert  of  law. 

/"I  Sea.  loi.  From  ftatutes  hi«  arguments  and  proofes  arc  drawne, 

«]  Sea.  440.  1.  [;e]  From  the  rehearfall  or  preamble  of  the  fiatute. 

'*']  5^  481.  2.  By  the  bodie  of  the  law  diverfly  interpreted. 
c*i  !-.''A't**       Sometime  by  other  parts  of  the  fame  flatutej  which  i%  htm  diBa 

^35-  633.  441.  '^Pjfi^^o*  ^f  '■»  'vtfcerthui  caujtt. 

103. 193. 154.  \j\  Sometime  by  the  reafon  of  the  common  law.     Bnt  ever 

J40.  a.  the   generall  words   are   to  be  intended   of  a  lawful!  aft,  [«] 

(Plowd.  37.  b.  g^J,^J  fy^jj  interpretation  muft  ever  be  made  of  all  iiatutes,  that 

fvl  Sea.  464.  ^^^  innocent  or  he  in  whom  there  is  no  default  may  not  be  dam« 

(Cro.  Ja.'474. J  "ified  (l). 

i«j  Sea.  731.  685,       (Plowd.  105.) 

El  17' E-  3*  "  En  la  hy,**     There  be  divers  lawes  within  the  realms  of 

t*  ParU  nu.  England.     As  firft,  [a]  Lex  corona^  the  law  of  the  crowne. 

cap.  I.  Rec^-  ^*  t^]   ^^**  ^'    ccnjuetudo   parliament i.     Ifia  lex  eft  at  omnihu* 

inicr  Jura  reg.a  qvarenda^  a  muliis  ignorata,  a  paucis  cognifa* 

61,  &c.  3.  [^]  Zrx  »<i/i/;«^,  the  law  of  nature. 

(Port.  360.)  ^.  J^j   Cemmunu  Lex  Anglic,  the  common  law  of  England, 

p]  Commonly  fometime  called  lex  terras  intended  by  our  author  in  this  and  the 

^okcn  of  in  iji^g  places. 

Ko'll^"'"'  5.  [f]  Statute  law.     Lawes  eftabliftied  by  authority  of  parlid- 

(4.  Inft.  14.  tticnt. 

Poft.  15.  b)  6,  [/]  Confuetudinest  Cuftomes  reafonaUe. 

[rj  13.  E.  4  -9.  7.  [^]  Jus  belli t  the  law  of  armes,  war,  and  chtvalric,  in  repuhlici 

7.  Co.  ^j**^'^'*  maximl  cotifewandafunt  jura  belli. 

Sharington's    *  **•  C^]  Ecdefiaftical  or  canon  law  in  courts  in  certaine  cafes. 

cafe.  9«  \i\  Civil  law  in  certaine  cafes  not  oaely  in  courts  ecdefiafti^ 

(Dr.  and  Stud,  cal,  but  in  the  courts  of  the  conflable  and  marfhall,  and  of  Che 

Pi?*;.,?*  ^x  *'^  adroiraltie,  in  which  court  of  the  admiraltie  is  obferved  la  liy  Olyron, 

[d]  This  law  "^       J,     ^ 

ippcareth  in  our  ^*^ 
bookes  and  judiciall  records.  [e]  Thefe  are  of  record  in  RoIIa  of  ParKament.  f/J  Whereof 
you  (hall  read  in  our  author,  and  in  our  bookes.        f^]  Rot.  Pari.  2.  R.  a.  nu.  y     13.  K.  a.  ca.  a. 

(Poft*a49.«)  [b]  7.  Co. <Ci'i driers  tale,  articul.  fuper  cartas*  k^            \j]  37.  H.  £•  at* 

Fortelc.  ca.  31.  I3.  H.  4.  4.      28.  H.  8.  ca.  15. 

(« )  A«  to  the  conftiii^^Ion  of  ftalutes,  tct      Stat,  by  Eq.—Vin.  Ab.  Statute/^  £•  d**-» 
loid  ch.  Ilatt.  Tjcat.  on  Star.^-Afli*  Expof,      Com.  Digw  FarUmnenU  R»  lo* 


Lib.  I.         .  Of  Fee  fimple.  Sed.  3. 


5.  of  RicWd  the  SaA,  £>  called,  becaofe  it  was  pabliihed  In  the 

ifle  of  Oiyroiu 

10.  [i]  Ltxfwrefim,  foreft  law.  RLft^t  the 

:i.  f/}  The  law  of  oiarqae  or  reprifall  (2)  ^j^  of  the 

12.  \m'\  Lfx  merc^'tariaf  mcrchiitit,  kc»  Forefti. 

13«  [«]  The  lawes  and  coflomes  of  the  iflcs  of  Jerfey,  Guernfey  [/Jay.  E.  3. 

and  Man.  '  ca.  17.Wi.ca. 

14.  [0]  Thelaw  and  privilege  of  the  Stannaries.  *5;  f  ^*  ^' 

15.  [/I  The  lawes  of  the  eaft,  wcil,  and  middle  Marchei>  which  ^^'j  Miriordef 
are  now  abro^tftcd.  juft.  c.  i.  Bra^. 

But  hereof  this  little  tafte  for  oor  (Indent,  that  he  may  be  3h  444»  F''*» 
capable    of   that   which  he    fhatl    rcade    concerning    thefe   and  li'>^c*-^»» 
others  in  records,  and  in  oor  books,  and  orderly  obferve  them,  ^^*^^     ^^^ 
(hall  fuffice.  Jg.  i.  3. 7.* 

«7.B.  3.  cap.  S.    Fortefcue  31.    F.  N  B.  1 17.     13.  F.  4  9.    Rot  Pari.   6.  H.  4.  nu.  43.     >o.  H.  7, 
l6.      47.  F.  3.  21.      30.  E.  I.     Account  117.       Carta  Mercataria.     31.  E.  f.      Rot*  J*'J"^' 
(4  Inft.  237.)         [«]ilich.  41.  E.  3.  coram  rejc  in  Thefaur,      i»  E.  3.  ^  b.      12.  H.  «.  f  >!    K» 
Rot  Pat.  an.  10.  E.  i.     7.  Co.  Calvin's  cafe,  fol.  21.    Regift.  fol.  22.         [»]  $0*  ^*  3*  *^**^  '^"** 
50.  £.  3.    Rot.  Patent,  &c.  [^]  31.  H.'6.  ca.  3.    4.  Ja.  c*  i. 

**  EtJ^  uncle  enter  en  hi  lirrtJ^*    For  if  the  uncle  in  this  cafe  doth 
not  enter  into  the  land,  then  cannot  the  father  inhcrite  the  land  ;  for 
there  is  another  maxime  in  law  herein  implied,  [q"]  that  a  man,  that  [f]  11H.4. 11. 
clatmeth  as  heirc  in  fee  fimple  to  anic  man  by  defccnt,  muft  make  *®'  ^Af.  27^^ 
himfelf  heirc  to  him  that  was  laft  feifed  of  the  aftuall  freehold  and  JJ*  ^  ^  ^^u^r, 
inheritance  (3).     And  if  the  uncle  in  this  cafe  doth  not  enter,  then  imp-a.  x^y. 
had  he  but  a  freehold  in  law,  and  no  aduall  freehold,  but  the  laft  45.  £.  3. 13. 
that  was  feilcd  of  the  aftuall  freehold  was  the  fonne  to  whom  the  4°*  Aff.  p.  6. 
father  cannot  make  himfelf  heire;  and  therefore  Littleton  faith,  et 
/on  umle  enter  en  la  terre  (Jicome  detucit  per  la  ley)  to  make  the  father 
to  inherite,  as  heire  to  the  uncle,    [r]  Note,  that  true  it  is  that  the   Xi]  ir.Aflr.p.6. 
nnde  in  this  cafe  is  heire,  but  not  abfolutely  heire  ;  for  if  after  the  DoA^  and  StuJ. 
defcent  to  him  the  father  hath  iflue  a  fonne  or  daughter,  that  iflfue   "•  ^  ^ 
(hall  enter  upon  the  uncle  (4).    [/]  And  fo  it  is  if  a  man  hath  iflue  ?yj  |^'  h.6.  6i* 
a  fonne  and  a  dauirhter,  the  fonne  pure;  afeth  land  in  fee  and  dyeth 
without  iflue,  the  daughter  (hall  inherite  the  land ;  but  if  the  father 
hath  afterward  iflue  a  fonne,  this  fonne  ihall  enter  into  the  land  as 
heire  to  bis  brother,  and  if  he  hath  iflue  a  daughter  and  no  fo{iDe> 
ihe  fhall  be  coparcener  with  her  fiiler. 

**  Sicome  il  dt^oit  per  la  kjV  Thefe  words  as  a  key  doc  open 
the  fecrets  of  the  law ;  for  hereupon  it  \s  concluded,  that  where  the 
uncle  cannot  get  an  aduall  pofleflion  by  cntrie  or  otherwife,  there 
the  father  in  this  cafe  cannot  inherit.  And  therefore  if  an  advowfoa 
be  granted  to  the  fonne  and  his  heires  and  the  fonne  die  without 
iflue,  and  this  defcend  to  the  uncle,  and  he  die  before  he  doth  or 
can  prefent  to  the  church,  the  father  (halJ  not  inherit,  becaufe  he 
(hould  make  himfelf  heirc  to  the  fonne,  which  he  cannot  doe.  /And 
fo  of  a  rent  and  the  like.  But  if  the  uncle  had  prefented  to  the 
church,  or  had  feifin  of  the  rent,  there  the  father  ihould  have  in- 
herited. For  Liiiletou  pulteth  his  cafe  of  an  entry  into  land  but 
for  an  example.  If  the  fonne  make  a  leafe  for  life,  and  die  with- 
out ifljjc,  and  the  revcriion  defcend  to  the  uncle,  and  he  die,  uhc  re- 
veriioB  fiiaJl  not  defcend  to  the  father,  becaufe  in  that  cafe  he  mud 

make .     ^ 

•    It)   IJcfufcs   the  bcoks  more  e^enerally  (^)  fSc3Note58.) 

known,  fee  Lcc's  Cipf.  in  War,  which  i*  a  (4)  [Sea  Noic  ^.\ 

'Trcatiic  on  this^bjcit. 

D  4 
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ocCi*  ^i 


via.  Sea.  €03. 
(Pjft.  329.) 


Vid.  Sp^.  735, 
736,  737. 


35.  H.  6.3  V 
John  Crook'f 

(5.  Co.  79) 


make  himfelf  heire  to  the  fonne.  J.  tnfeolFes'  the  Ton  with  war- 
rantie  to  him  and  his  heires»  the  fonne  dies,  the  uncle  enters  into, 
the  land  and  dies»  the  father  if  he  ht  impleaded  fliall  not' take  the 
advantage  of  this  warrantie*  for  then  he  muft  votitfh  A.  as  heire  to 
his  fonne,  which  he  cannot  doe  (1) ;  for  albeit  the  warrantie  de- 
fcended  to  the  uncle,  yet  the  uncle  leaveth  it  as  he  found  it,  and 
then  the  father  by  Littleton*!  (devoit)  cannot  take  advantage  of  it.: 
For  Littleton  Sed.  603.  faith  that  warranties  (kali  defcend  to  him 
that  is  heire  by  the  common  law;  and  Sedl.  718.  he  faith  that 
everie  warrantie  which  defcends,  doth  defcend  to  him  that  is  heire. 
to  him  which  made  the  warrantie  by  tlie  common  law;  which 
pjroveth  that  the  father  (hall  not  be  bound  by  the  warrantie  made 
by  the  fonne,  for  that  the  father  cannot  be  heire  to  the  fonne,  that 
made  the  warrantie.  And  a  warrantie  (hall  not  goe  with  tene- 
ments, wherennto  it  is  annexed,  to  any  efpeciall  heire,  but  alwaies 
to  the  heire  at  the  common  law  (2).  And  therefore  if  the  uncle 
l)e  feifed  of  certaine  lands,  and  is  difleifed,  the  fonne  releafe  to  the 
diiTeifor,  with  warrantie,  and  die  without  iiTue,  this  (hall  bind  the 
uncle ;  but  if  the  uncle  die  without  iffue,  the  father  may  enter,  for 
the  warrantie  cannot  defcend  upon  him.  So  if  the  fonne  con- 
dudfith  himfelfe  by  pleading  concerning  the  tenure  and  fer vices  of 
certaine  laqds,  this  (hall  bind  the  uncle ;  but  if  the  uncle  die  without 
i(rue,  this  ihall  not  bind  the  father,  becaufe  he  cannot  be  heire  to 
the  fonne,  and  Qonfequently  not  to  the  efloppell  in  that  cafe ;  but 
if  it  be  fuch  an  edoppell  as  runneth  with  the  land,  then  it  is 
ptherwife  (3), 

Sed.  4. 


ry  ^  tiil  cafe  lou  le  fits  fur  chafe 
st-*  tern  enfeefimple^  et  deviefaun^ 
ifiTui^  ceux  de  fan  fanke  de  part  f on 
pier  enheriter$nt  come  heires  a  (uy^ 
devant  afcun  defanke '  de  part  fa  mere : 
w'es  s^iln*  ad  afcun  heire  depart  fan  piery 
donques  la  terre  df gender  a  a  les  heires 
de  part  la  mere  ( 4 ) .  Mesfi  home  prent 
J5)  enheretrix  dcs  terres  en  fee  fimple^ 
queux  ont  iffu^fit^y  (t  deyionfy  et  le  fits 
enter  en  Us  temmentSy  contefits  et  heire  a 
jfa  mere^  etpuis  deviefans  jjjfue^  les  heires 
de  part  la  mere  dojent  enheriter  les  tene^ 
msntSt  eijammes  les  heires  de  part  le 
pier.     Et  sUl  fy  ad  afcun  heire  de  part 

k 

(f)  [SeeNotp6o.] 
•    (2)  Sfe  ace.  both  as  to  eftoppels  aiid 
Ivarramies,  Hob*    3U       S.   Qo.   54.    but 
obftrrve  what  is  faid  by  lord  Hale  in  the 
preeediig  note. 

Et 
Af.  IS.  £,  V  '^^*  ^a  Juit  temus  Ji  terre 
dejkeudi  a  mm  bme  de  fprifw^tu^  qui dev'ta 
Jkns  ifitey  que  fim  prft^iM  keure  de  part  fm 
pire  enberitera  a  uiy  (*eft  of  avoir  leprocbeim 
qu  e  ijl  delfank  le  pere  de  pari  late^    Et  pur 


iig 

(3)  [Sec  Note  «T  ] 

(4)  Et  ceft  Nppmion  de  toutes  les  jji/lices 


AND  in  cafe  wherq  the  fonnq 
purcbafeth  land  in  fee  fimple^ 
and  dies  without  iiTae,  they  of 
his  blood  on  the  father's  fide  (hall 
inherite  as  heires  to  him,  before  any 
of  the  blood  on  the  mother's  fide :  but 
if  he  hath  no  heire  on  the  part  of  his 
father,  then  the  land  fball  defcend  to 
the  heires  on  the  part  of  the  mother. 
But  if  a  man  marrieth  an  inheritrix  of 
lands  in  fee  fimplp,  who  have  IfTue  ^ 
fonne,  and  die,  and  the  fonne  enter 
into  the  tenements,  9s  fonne  and  heire 
to  his  mother,  and  after  dies  without 
ifl'ue,  the  heires  of  the  part  of  the 

mother 

defaute  de  tiel  heire,  ceux  que  font  ^fank  le 
pere  del  part  le  mere  le  pere^  S,  lailejje  doient 
enheriter,  Et  s^il  ny  ad  tiel  Beire  de  part  le 
pere  donques  le  Jetgnour  wvera  el  terre  pat- 
efcbete.  Red.  3ut  this  paflfage  is  not  in 
any  edition  prior  to  Redman's,  and  feems  an 
addition  tp  Littleton  by  another  h%nd,  and 
to  be  an  opinion  extra^ed  from  ii.  £.  4»  14* 
pi.  12.  which  is  indeed  cited  in  the  margjin 
of  Redman. 
(5)  /«w,  L.  and  M.— Roh-rP.— Bed, 
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la  nure^  danqui  U  feignioTy  de  qui  la  mother  ought  to  inherit,  and  not  the 

Um  eft  tinus^   avtra    la   tcrre   per  hcires  on  the  part  of  the  Lthcr.    And 

e/chtat,    '{i)  En  mefme  le  manner  eji^  if  he  hath  no  heifc:  on  the  part  of  th? 

Ji  tenements  dtfcendont  a  le  fits  de  fart  le  mother^  then  the  lord,  of  whom  the 

pitTy  et il  enter^  et puis  moruji  fans  ijjvt^  land  is  hoiden^  (hail  have  the  land 

eel  terre  difcendra  as  heires  de  part  le  by  efchcatc     \a  tnc  fime  manner  it 

//Vr,  et  nemy  as  helves  de  part  la  mere,  is,  if  lands  dcfccnd  to  the  fonne  of  the 

£t  s*il  ny  ad  afcun  he'ire  de  part  lepier^  part  of  the  father,  arid  he  entreth,  and 

donques  le  feignior  de  que  la  terre  ejl  afterwards  dies  without  hdue,  this  land 

tenusy  avera  la  terre  per  eftheat,     tt  fliull  defccnd  to  the  heires  on  the  part 

fic  vide  diverfitatem,  lou  Ufits  purchafe  of  the  father,  and  not  to  the  heires  oo 

terres  eu  tenements  en  fuejimple^  et  lou  the  part  of  the  mother.     And  if  there 

il  veient  eins  a  tiels  terres  ou  tcmmrnts  be  no  heire  of  the  part  of  the  father,  the 

per  difcent  de  part  fa  mere^  ou  de  part'  lord  of  whom  ths  land  is  holden,  {hail 

fonpier.  have  the  land  by  cfcheatc.  And  fo 
fee  the  diverfity,  where  the  fonne  purchaleth  lands  or  tenements  in  fee  fimple, 
and  where  he  Cometh  to  them  by  delcent  on  the  part  of  his  mother,  or  oa 
the  part  of  his  father. 

BY  this  it  appcareth,  that  our  author  divideth  hclr?s  into  hdres  Vid.  Scft.  3j|. 
of  the  part  of  the  father,  and   inio  heires  of  the  part  of  the  »"  cx«li«nt 
mother,     [a^  And  note,  it  is  an  old  and  true  maxime  in  lavv,  ^^'"^* 
that  none  (hall  inheriie  any  lands  as  heire,  but  only  the  blood  of  the  l;   ^'  T?"* 
firft  purchafcr,  for  [•]  rejert  a  quo  fiat  p£rquifi:um.   As  for  example,  cicre'»cafc,443L 
Robert  Coke  taketh  the  daughter  oi  Knight  ley  to  v/ife,  and  purchaleth  r#  »  pj^^^  nj^^  ^^ 
]ands  to  him  afid  to  his  heires  and  by  Kmgbtley  hath  iifuc  Ednvard,  ca.  i,  2.  &c. 
none  of  the  blood  of  the  KnightUys^  ihough  they  be  uf  ths  blood  of  Brjtton  lib.  a, 
Ed-wardt  fhall  inherite,  albeit  he  had  no  kindred  but  them,  bccaul'e  ^^^  ^5-  ^7»  ^8, 
they  were  not  of  the  blood  of  the  firll  purchaler,  viz.  oi  Robert  f?**!'  ^/p^^ 

30.  38.  49.  E.  3.  12  49.  AH*,  p.  4.  12.  E.  4. 14.  '  PI.  Com.  445.  8c  450.  7.  £.  6.  Dyer  6« 
24.E.  3.  24*  37.A{r4.  4o£.  3.  9.  42.  £.  3.  10.  45-^3-  Keieafes  28.  7«H5.  j,4. 
8.  Air.  6.     35.  hiL  2.     5.  £.  4.  7.     3.  H.  5.     2i«  H.  7.  33.     40*  AIT.  6.  Raichi}''s  cafe^  3.  Co.42. 

(?0ft»220.  bO 

"  [i]  Ceux  delfank  de  part/on  pierJ**     Here  it  is  to  be  under-  [A]BraftonuM 
ilood,  tijat  the  father  hath  two  immediate  bloods  in  him,  viz,  the  ^"P"^*'   ^^«f* 
blood  of  his  father,  and  the  blood  of  his  mother  (7),  both  tbefc  B^|„y,^"*     g 
Jjloods  ^re  of  the  part  of  the  father,     [c]  And  this  made  ancient  ,,g,    Pi.'com! 
authors  fay,  that  if  a  man  be  fcil^d  of  lands  in  the  right  of  his  444.  Cieie'a 
wife,  ^md  is  attainted  of  felony,  and  after  hath  ifluc,  this  lifuc  Ihould  cafe  Tr, 
not  inherit  his  moLher^  for  that  he  could  derive  no  blood  in-  '9-  £•  »• '" 
heritable  from  jthc  fathen     And  both  ihcfe  bloods  of  the  part  of  ^*^^,jj  ^..*^ 
\\1*  b  1  ^^  father  mull  be  fpent  before  the  heire  of  the  blood  of  the  part  of  sed's  cafe 
*"     *    *■•  the  mother  (hall  inherit,  wherein  ever  the  line  of  the  male  of  the  \e]  Briunn, 
part  of  the  father,  (that  is)  the  pplleritic  of  fuch  male,  be  they  *p»'  "5-  *^^«^«# 
male  or  female,  (who  ever  in  dcfcents  are  preferred)  muft  failc  c^'^'*'*2' 
j>eibre  the  line  of  the  mother  (hall  inherit.     [</]  And  the  rcafon  of  &^ctct?»ti«! 
all  this  is,  for  that  the  blood  of  the  part  of  the  father  is  more  (1.  sid.  200.) 
wonhie,  and  more  npere  in  judgemei^t  of  lawj  than  the  blood  of  (I'lowd.  444.) 
the  part  of  tne  mother.  Mi9-^«a« 

(i)  All  between  en  mefmevsAJlc  vide     tbe  father  be  attatntefff  the  load Jlall ef  beat* 
emitted  in  Red,  49.  ^f'P'  4-  ^^^*  MSS« 

ifi)  And  therefore  if  tbebeir^tbe  fart  of        (7)  [Scel^otc^a.] 
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Brtikoflaftp.iiS»  «  Decant  afcun  Mfanke  dil  fart  dtl nurtV  And  icis  to  beob* 
VT  lik  ^  A^fved,  that  the  mother  hath  alfb  two  ifli mediate  bloods,  ki  lier» 
Fkta^tih  (vi«.)  her  father's  blood,  and  her  mocher's  blood.   Non^tp  illuftrat^ 

all  this  by  example.     Kohert  FatrgfiiUt  fonoe  of  John  Fairefield  and 

?am  Sandif^  takes  to  wife  Ann  Boy^Sf  daughter  of  yaJba  Bfjus  an4 
aM£  Bewfreep  and  hath  ifTue  William  FalrcfieU,  who  purchafeth 
lands  in  fee.  Here  William  FeirrfieU  hath  foure  immediate  bloods 
10  him»  two  of  the  part  of  his  father,  viz.  the  blood  of  the  Fairc^ 
faUs,  and  the  blood  of  the  Sahdjes^  and  two  of  the  part  of  his 
mother,  viz.  the  blood  of  the  Boyfes^  and  the  blood  of  the  Betrprees^ 
and  fo  in  both  cafes  upward  in  infinitum.  Now  admit  that  William 
Fairefield  die  without  ifTue,  firft  the  blood  of  the  part  of  his  father, 
viz.  of  the  Fairefields,  and  for  want  thereof  the  blood  of  the  Swidyet 
(for  both  thefe  are  of  the  part  of  the  father)  if  both  thefe  faile,  then 
the  heires  of  the  part  of  the  mother  of  William  Fairefield  (ball  in- 
herity  viz.  firfl  of  the  blood  of  the  Bcyfi:s,  and  for  default  thereof  the 
blood  of  the  Bewprees, 

It  is  nece/Tary  to  be  knowne  in  what  cafes  the  heire  of  the  part 

of  the  mother  (hall  inherite,  and  where  not.    If  a  man  be  feifed  of 

lands  as  heire  of  the  part  of  his  mother,  and  maketh  a  feoffment  in 

fee,  and  taketh  backe  an  eAate  to  him  and  to  his  heires,  this  Ls  a 

new  purchase,  and  if  he  dyeth  without  ifTue,  the  heires  of  the  part 

^  H.  7.24.''       of  the  father  ihall  firfl  inherite.     (2)  If  a  man  fo  feifed  maketh  a 

jpkmd.  57.;       feoffment  in  fee  upon  condition,  and  dye,  the  heire  of  the  part  of 

Foft.  aoa. j         ^^  father,  which  is  the  heire  at  the  common  law,  ftiall  enter  for  the 

condit  on  broken,  but  the  heire  of  the  part  of  the  mother  (hall  enter 
[vr]  7.  H.  6.  4.  opon  him,  and  enjoy  the  land,  [fn]  A  man  fo  feifcd^makeih  a  feoff- 
i«  Co.  100.  ment  in  fee  referving  a  rent  to  him  and  to  his  heires,  this  rent  (hall 
Shtllcy'8  cafe.  gQ^  to  the  heires  of  the  part  of  the  father  ;  but  [«]  if  he  had  made 
\w]  5.  E.  a.  tit  a  gift  in  taile,  or  a  leafe  for  life  referving  a  rent,  the  heire  of  the 
•^owry  acj.  pj^^j  ^f  ^j^g  mother  fhall  have  the  revcrfion,  and  the  rent  alfo  as  in- 
(Hob.  ji.)  cident  thereunto  fhall  paffe  with  it ;  but  the  heire  of  the  part  of  the 

mother  fhall  not  take  the  advantage  of  a  condition  annexed  to  the 

iV.me,  becaufe  it  is  not  incident  to  the  reverfion,  nor  can  pafTe  there^ 

[«]  5  ^-  3«        with.     [(?]  If  a  man  had  been  feifed  of  a  mannor  as  heire  on  the 

rs!^Co  ^^'        P*'^  ^^  ^^*  mother,  and  before  the  ftatute  of  i^a  emptwes  t  err  arum, 

«,  Co.  r^b.T[      ^^  made  a  feoffment  in  fee  of  parcell  to  hold  of  him  by  rent  and 

fervice,  albeit  they  be  newly  created,  yet  for  that  they  are  parcell  of 
the  mannor,  they  fhall  with  the  red  of  the  mannor  defcend  to  the  heire 
of  the  part  of  the  mother,  quia  muha  tranjeunt  cum  uni'vcrfitate  qu^ 
per  fe  non  tranjeunt.  If  a  man  hath  a  rent  fecke  of  the  part  of  his 
[^]  5.  B.4.4.  mother,  and  the  tenant  of  the  land  granteth  a  diftrefle  to  him  and  f  I  ^,  a. 
1.  Co.  ICO.  to  his  heires,  and  the  grantee  dieth,  the  diftrefle  fhall  go  with  the     ^    "^ 

SKdlej's  caft.  ^^^^  ^^  ^j^^  \it\xt  of  the  part  of  the  mother,  as  incident  or  appur- 
Buckcahitn'r^  tenant  to  the  rent,  for  now  is  the  rent  fecke  become  a  rent 
cafe.  3a.  H.  8.    charge  (1). 

gard.  Brooke  93.  [^]  A  man  fo  feifed.  as  heire  on  the  part  of  his  mother  maketh 
•13.  H.  7*  ••  a  feoffment  in  fee  to  the  ufe  of  him  and  his  heires,  the  ufe  being  a 
Foft  a^a*^"!??!  ^*°^  ^"  ^^"^  ^^^  confidence  fhail  enfue  the  nature  of  the  land  (a)* 
K  i.Co.  ia/.  ^^^  ^'^  defcend  to  the  heire  on  the  part  of  the  mother,  [f]  A 
Hd^3u  2.  Co.  man  hath  a  feigniory  as  hdre  of  the  part  of  his  mother,  and  the 
;*•)  tenancy  doth  cfcheat,  it  fhall  go  to  the  heire  of  the  part  of  the 

f  1  '^;  ^'  ^'       mother.    If  the  heire  of  the  part  of  the  mother  of  land  whcreunto 
' "  *  .  a  warranty 

(»)  [SeeNctc63,] 

(i)  Ace.  S.  Co.  54.  a.  (1)  [See  Note  (4.} 
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t  warranty  is  annexed  is  impleaded  and  vovche,  and  judgmient  is 

fiven  ag^nfl  him,  and  for  mm  to  recover  fn  value,  and  he  dieth  p  ^  p,  ^ 
cfore  execution  fr},  tlie  heire  of  the  part  of  the  mother  (hall  Aic  i\i]^j^^ 
execution  to  have  in  value  againft  the  vouchee,  for  the  efFeA  s^  inore  ^^thb 
ought  to  parfue  the  cattfe>  and  the  recompence  ihall  enfue  the  in  the  Chipcer 
lofTe.  of  W«iraBCMf» 

If  a  man  giveth  lands  to  a  raan>  to  have  and  to  hold  to  him  and 
his  heires  on  the  part  of  his  mother,  yet  the  heires  of  the  part  of 
the  father  (hall  inherit*  for  no  man  can  inftitnte  a  new  kind  of  in- 
heritance not  allowed  by  the  law,  and  the  words  (of  the  part  of  his 
'  mother)  are  voide,  as  in  the  cafe  that  Littletmt  patteth  in  this 
Chapter.  If  a  man  giveth  lands  to  a  man  to  him  and  his  heires 
males,  the  law  rcjefteth  this  word  males,  bccaufe  there  is  no  fuch  C^^^ft-  *7«  *•) 
kind  of  inheritance,  whereof  you  fhall  read  more  in  his  proper 
place. 

A  man  hath  ifTue  a  fonne*  and  dieth,  and  the  wife  dieth  alfo> 
lands  are  letten  for  life,  the  remainder  to  the  heires  of  the  wife,  the 
fonne  dieth  without  iHue,  the  heires  of  the  part  of  the  father  fhall 
inherite,  and  no:  the  heires  of  the  part  of  the  mother,  becaufe  it 
veiled  in  the  fonne  as  a  purchafer.  And  the  rule  of  Littleton 
holdeth  as  well  in  other  kind  of  inheritances,  as  in  lands  and  tene- 
ments. {/]  And  therefore  if  there  be  lord,  feme  mi/ne,  and  tenant,  [tj  3S.E.3«  at« 
and  the  mefne  bind  her  felfe  and  her  heires  by  her  deed  to  the 
acquittal!  of  the  tenant,  the  mefne  takes  hufband,  the  tenant  by  his 
deed  granted  to  the  hufband  and  his  heires,  that  he  or  his  heires 
Ihall  not  tie  bound  to  acquittall,  the  hufband  and  wife  have  ifTue, 
and  die,  this  ifTue,  being  bound  as  heire  to  his  mother,  fhall  not 
take  benefit  of  thcfaid  grant  of  difcharge,  for  that  extends  to  the 
heires  of  the  part  of  the  father,  and  not  to  the  heires. of  the  part  of 
the  mother,  and  therefore  the  heire  of  the  part  of  the  mother  was 
bound  to  the  acquittall  (3).  And  thus  much  for  the  better  under- 
flanding  of  Littleton*^  cajes  concerning  the  heire  of  the  part  of  the 
mother  ihall  fufHce  (4). 

*'  Mes  Ji  home  prifl  feme  inheritrix,  If^c.'*  Here  there  is  another 
maxime,  [/]  that  whenfocver  lands  do  dcfcend  from  the  part  of  the  fO  39- ^•^•'f* 
toother,  the  heires  of  the  part  of  the  father  ihall  never  inherit.  *^  '  ^*  *** 
And  likewife  when  lands  dcfcend  from  the  part  of  the  father,  the 
heires  of  the  part  of  the  mother  fhall  never  inherit  (5).  Etjlc 
fatema  paternis,  et  }  coifverfit  materna  matirnis.  For  more  mani- 
fcftation  hereof,  and  of  that  which  hereafter  ihall  be  faid  touching 
defcents,  fee  a  Table  in  the  end  of  this  Chapter. 

**  Jf^era  la  tern  per  efeheat**     («]  B/cheat  (6)>  e/cbaetay  is  a  [»]  Vide  Se£h 

word  of  art,  and  derived  from  the  French  word  efiheat  (id  eft)  *3o*   GlanviJ** 

tadert,  excidere  or  accidere,  and  fignifyech  properly  when  by  accident  g^i^'.  \\i'^^* 

the  lands  fall  to  the  lord  of  whom  they  are  holden,  in  which  cafe  foi.  nS.  FlVta 

we  fay  the  fee  is  efcheated.    And  tl^erefore,  of  fome,  e/cheats  are  lib.  5.  cap.  5. 

cHlcd  excadentiar  or  terre  txcadeMtialet  r*w]-     Dominus  *v€rb  capitalii  ^  ^'^'  3*  ^^P*  »©• 

loco   Bfitton  cap.  37. 
&cap.  iig. 
r.N.  B.  joa      Tr.  19.  £.  1. 10  Banco  Rot.  25.      (3.  Inft.  11.    4.  Inft.  225.    F.  N.  B.  144,  b«) 

£ti;]  Fletalib.  6.  cap.  1.     Ockam  cap.  (|uod.noQ  abfolvitur,  ice* 

(3)  [See  Note  65.]  -  (6)  Sec  Wright's  Ten.  115.     Rlackft. 

(4)  t"J^  Note  66.]  Law  Tracts,  8vo.  cd.  v.  1.  p.  236.  and  a. 
Cs)  L^cc  >iote^7.]                   Biack^.  Comm.  5th  td.  s^i. 


Lib;  I.     Cap.  !•         Of  Fee  fimple.  Scd.  4* 

loco  handii  haBettir,   qttoties  per  defeSum  .md  deliSum  txtiniuitur 

fanguts  Jilt  tenentis.     Loco  handis  et  bahri  potirit  cut   per  modum 

donationis  fit  re*verJto  cujufqui  tenementi.    And  Ockam  (who  wrote  in 

the  raigne  of  Henry  the  fecond)  treating  of  tenures  of  the  king, 

faith,  porro  efcbaeta  <uul£o  dicuntur^  quge  decedetitihus  hits  qui  de  rege 

tenent^  ^c,  cum  now  exifiit  ratione  fanguinis  b<eres,  ad  fifcum  rtla^ 

M  W*  ^^^      huniur.     [a:]  So  as  an  efcheat  doth  happen  two  manner  of  wayes» 

fe  *  ^^^       ^«'  /"*  deftdum  fanguinis,  i.  c.  for  default  of  beire,  atu  per  delidum 

(Poft.  Q2.  b.)      tenentis,  i.  e.  for  felonie,  and  that  is  by  judgment  three  mannef'  of 

Wales,  aut  quia  fufpen/us per  coUum,aut  quia  abjura'vit  regnum,  aut  quia 
utlegatus  eft.  And  therefore,  they  which  are  hanged  by  martiall  law 
in  furore  belli  forfeit  no  lands :  and  fo  in  like  cafes  efcheats  by  the 
civilians  are  called  caduca, 
[y]  PI.  Com.  in  [y]  The  father  is  fcifed  of  lands  in  fee  holden  of  /.  S,  the  fon 
Vicikoirs  cafe.     Js  attainted  of  high  treafon,  the  father  dieth,  the  land  (hall  efcheat  to 

/.  S,  propter  defeSum  fanguinis,  for  that  the  father  dyed  without 
heire.  And  the  king  cannot  have  the  land,  becaufe  the  fonne  never 
had  any  thing  to  forfeit.  But  the  king  fhalt  have  the  efcheate  of  all 
the  lands  whereof  the  perfoti  attainted  of  high  treafon  was  feifed,  of 
whomfoever  they  were  holden  (7). 
r»]  58.  E.  3.  [z]  in  an  appcale  of  death  or  other  felony,  &c.  procefTe  is 

'•  37;  3<>- H- ^' 5*  awarded  againft  the  defendant,  and  hanging  the  proceife  the  de- 
d   F   f  ^r*'*V  f*^^^^**^  conveycth  away  the  land,  and  after  is  outlawed,  the  con- 
Pi.  Cor.  loa        veyance  i*  good  (8)  and  (hall  defeat  the  lord  of  his  efcheat;  but  if 
and  according  to  a  man  be  iudided  of  fdony,  and  hanging  the  proceffe  againd  hiin»  V 
this diverfity  was  he  ccnveyeth  away  the  land,  and  after  is  outlawed,  the  conveyance 
"  v'*!^*^  •"       ^^^  ^^^  ^"  ^^^^  ^^^^  prevent  the  lord  of  his  efcheate.     And  the 
•pwareVhVy  my  ''^afon  of  this  diverfity  is  manifcll:  for  in  the  cafe  of  the  appeale,  '  -. 
lord  Dier's  Ma-   the  writ  coniaineth  no  time  when  the  felony  was  done,  and  therefore     1,1  3' 
nufcript.  the  efcheate  can  relate  but  to  the  outlawry  pronounced.     But  the 

(Poft.  390.  b.)  indidment  ccntaineth  the  time  when  the  felony  was  committed, 
(W.Jo  217.  and  therefore  the  efcheate  upon  the  outlawry  (hall  relate  to  that 
Cro.  Cha.  17a.)  tj^e  (j).     Which  cafei  I  have  added,  to  the  end  the  Itudent  may 

conceive,  that    the  obfervation   of   writs,  indiflments,  proce(re, 
fill  Mirror ca.  1.  judgments,  and  other  entries,  doth  conduce  much  to  the  undcrlland- 

ft\»t^ufn?dc  '  ^'  i"g  ^^  ^^?  '^iS^i^  '■€^3^0"  o*'  ^^c  law. 

Scac.  Briiton  Of  this   word  (efcbaeta)   here  ufcd  by  our  author,  commcth 

^o-  33>  34*  [^]  Ejcbaetor,  an  ancient  oHicer  fo  called,  becaufe  his  office  is  pro* 

Flct  lib.  1.  pcrly  to  look  to  efcheats,  wardships,  and  pther  cafualties  belonging 

cap.  36.  &  hb. a.  ^^  ^^^  crownc.     In  ancient  time  there  were  but  two  efcheats  in 

Rcgiftt'301*.  his  pKgland,  the  ®nc  on  this  (ide  of  Trent,  and  the  other  beyond  Trent, 

Oath  i8.£.  I.  at  which  time  they  had  fubefcheators.      But   in    the   raigne   of 

Ro.  Pari,  a  I.E.  I.  Edward  the  fecond,  the  offices  were  divided,  and  feveral  efcheators 

Rot.  Pari.  I.  made  in  eytiy  county  for  life,  &c.  and  fo  continued  untill  the  raigne 

ftai.de  Efchac-  ^^  ^^^'f^  3-    And  afterwards  by  the  ftatute  of  14.  E.  3.  it  is 

toribus.  14.  £.3.  enacted  by  authority  or  Parliament,  that  there  mould  be  as  many 

c.  8.  a8.  E.  I.  efcheators  aifigned,  as  when  king  £^<u;/7r^  3.  came  to  the  crown, 

ca.  18.  F.  N.B.  y^'^^  that  was  one  in  ^very  county,  and  that  no  efcheator  {hould 

100.  c^  Scamf.  j^j.y  jj^  jjjj  pggg  abbve  a  yeere,  and  by  another  flatute  to  be 

il^\  8.  ca.  8.  i"  office  but  once  in  three  yeares*    The  lord  treafurer  nameih 

3  H.  8.ca.  a.  him. 

Capicula  And  hereof  alfo  commeth  efcbaetria,  which  fignifieth  the  efchsve- 

v^*^*** M*  ^^  tor(hip,  or  the  office  of  the  efcheator.    Bat  now  let  us  hearc  what 

Carta  fo.^iCp,  ^^^  author  wiil  further  fay  upto  us, 

(7)  [SeeNotft68.]  (i)  [Sec Note  70.I 

(?)  tScc  Note  63.5 


Lib.  I. 


Of  Fee  fimple. 


Scft.  $. 


•*  Et^c  vide,  GTc.*'    This  kind  of  fpeech  is  often  ufed  by  our 
aathor»  and  doth  ever  import  matter  of  excellent  obfervatiouj  which  *  Sea.  147. 
you  may  find  in  the  Seflions  noted  in  the  margin  •.  ^^^'tt^'g^ 

And  it  is  to  be  well  obferved,  that  our  author  faith,  /'//  «W  a/cwt  *'^'     ^\^ 
hein,  ^c.  la  terrt  e/cbaeiira.    In  which  words  is  implyed  a  diver-  ^^'^       * 
fity  (as  to  the  efcheitte)  betweene  fee  fimple  abfolute,  which  a  na-     '  *^ 
taral  body  hath,  and  fee  fimple  abfolute,  which  a  body  politique  or 
incorporate  hath.     [^]  For  if  land  holden  of/.  S.  be  given  to  an  [hi  7-^*4*  xi« 
abbot  and  his  fuccefibrs,  in  this  cafe  if  the  abbot  and  all  the  convent  **•  ^*'"'  ^*  •• 
die,  fo  that  the  body  politique  is  diflblvcd,  the  donor  fliall  have  33-  ^'^'^^^ 
againe  this  land,  and  not  the  lord  by  efcheat  (2) .     And  fo  if  land  be  tempUriis. 
given  in  fee  fimple  to  a  deane  and  chapter,  or  to  a  maior  and  com- 
monalty, and  to  their  fucccfibrs,  and  after  fuch  body  politique  or 
incorporate  is  diflfolved,  the  donor  ihall  have  again  the  land,  and 
not  the  lord  by  efcheate.     And  the  reafon  and  the  caufe  of  this 
diverfity  is,  for  that  in  the  cafe  of  a  body  politique  or  incorporate 
the  fee' fimple  is  veiled  in  their  politique  or  incorporate  capacity  ' 

created  by  the  policy  of  man,  and  therefore  the  law  doth  annex 
the  cottditxm  in  law  to  every  fuch  gift  and  grant,  that  if  fuch  body 
politique  or  incorporate  be  dififolved,  that  the  donor  or  grantor 
ihall  re- enter,  for  that  the  caufe  of  the  gift  or  grant  faileth ;  but 
no  fuch  condition  is  annexed  to  the  eitate  in  fee  fimple  veiled 
in  any  man  in  his  natural!  capacity,  but  in  cafe  where  the  donor 
or  feoffor  referveth  to  him  a  tenure,  and  then  the  law  doth  imply 
i  condition  in  law  by  way  of  efcheat,  Alfo  (as  hath  heene  faid) 
DO  writ  of  efcheat  lyeth  but  in  the  three  cafes  aforefaid«  and  not 
where  a  body  politique  or  incorporate  is  diflblved. 


Sedti   5^ 

JTEM^Jifoient  trots Jrires^  et  k  muU      A  L  S  O,  if  there  be  three  brethren, 
•*  nesfreri  pur  chafe  Urres  en  fee ftmpU    ^^  and  the  middle  brother  purchafcth 


et  devie  faune  ijfuey  I* eigne  frere 
avera  la  terre  per  difcenty  et  nemy  le 
puifne^  feTr.  Et  auxi  Jt  foient  trots 
frereSy  et  le  puifne  purchaje  terres  en 
fee  fimple^  et  devie  fans  tffue^  V eigne 
frere  avera  la  terre  per  difcent  et  nemy 
le  mulnesy  fur  ceo  que  F eigne  eji  pluis 
digne  defa^ke. 


lands  in  fee  fimple,  and  die  with- 
out iiTue,  the  elder  brother  (hall  have 
the  land  by  defcent,  and  not  the 
younjer  (3),  &c*  And  alfo  if  there 
be  three  brethren,  and  the  youngeft 
purchafe  lands  in  fee  fimple^  and  die 
without  iiTue,  the  eldeft  brother  fiiali 
have  the  land  by  defcent  and  not  the 
middle,  for  that  the  eldeft  is  mofl; 
worthy  of  blood. 


NO  W  commeth  our  author  to  the  defcent  betweene  brethren, 
which  he  purpofely  omitted  before.  Di/eent,  de/cen/uj, 
commeth  of  the  Latine  word  dejcende\  and,  in  the  legall 
fcnfe,  it  fignifyeth,  when  lands  do  by  right  of  blood  fall  unto  any  (Poll.  137.) 
after  the  death  of  his  ancellors :  or  a  defcent  is  a  meanes  whereby 
one  doth  derive  him  title  to  certain  lands,  as  heire  to  fbme  of  his 
anceftors.  And  of  this,  and  of  that  which  hath  been  fpoken  doth 
arife  another  divifion  of  eilates  in  fee  fimple,  viz.  t,stsy  man,  that 

hath 


(»)  [Sec  Note  71.] 


(3;  [See  Not*  71.] 
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hath  a  lawful  «(bitc  la  fee  fimple*  haxk  it  eitker  by  iUfccnt,  «r  by 

purchafe. 

*«  L^eigfu  e/  pluis  Mgne  de  fankeV    It  is  a  maxixne  in  law^  that    f  1 4^,  a, 
the  next  of  the  worthicft  bloud  (hall  ever  inherit*  as  the  male  and    l    ^* 
ail  defcendants  from  him  before  the  female*,  and  the^male  of  the 
part  of  the  father  beibre  the  male  or  female  of  the  part  of  the 
mother,  &c.  becavfe  the  female  of  the  part  ct  the  father  is  of  the 
{r]  Britton  cap.    worthieft  blood,     f^]  And  therefore  amon|j  the  males  the  eldcft 
1x9.  Braa.Iib.    brother  and  his  poUeriiy  ihall  inherit  lands  in  fee  fimple  as  heire 
%.  cap.  3o-»77-    before  any  younger  brother,  or  any  defceoding  from  hiro,  bccaufe 
t^  EliV.  Dyer*       (*^  Littleton  faith)  he  is  pluh  dignc  di/auit.     i^od prius  ^  dignius 
J  3S.  S tanford       ^,  an d  qui  prior  efi  ttmport  potior  eft  jwre^    Si  quij  piuresfilios  habuerit » 
praer.  51.  58.       jus  proprietatis  primo  df/ctndit  ad  primtugdniiUM,  to  quod  inventus  eft 
3.  £.  I.  tit.        ^W«a  in  rerum  naturd.     In  king  Alfred^  time  knights  fees  (i)  de- 
Avmviy.  23^5^.^^^  ^c^^^dcd  to  the  elde/l  fonnc,  for  that  by  divifion  of  them  between 
8o,  Braa.'lib.V  noales  the  defence  of  the  realme  migiit  be  'Weal^ened  ;  but  in  thofe 
SI  I.  Feta  lib.    dayes  ibcage  iee  was  divided  between  the  heires  jnales,  and  there- 
6.  ca.  «.  Glan-    with  agreeth  GlanviiL     •  Cin  quis  ba^redtiatesM  bahius  morisumr^ 
Jill.  lib.  7.ca.  X.  ^^^  Ji plures  reliquerit  ftlics,  tunc  difiinguiiur  utrum  ille  fumt  msUs, 
SeSn."^  *'    ^^'  P^fi^dum  militare  temnst  aut  liber  Jocksnuiums,  quia  ft  miUifuerit 
♦  GlanviJI.  fi»/  p^  militiam  tenens,  tunc  ftcundum  jus  r£gm  Jnglia  prisnogenitm 

lib.  7.  cap.  3.  fJius  pairi  fticcedit  in  toto%  l^c,  fi  'verb  fu£rit  libir  Jcckmannust  tunc 
*"•'•  ^'**'  quidem  di<videtiir  b^ereditas  inter  enines  ftlios,  t£<,  (a)  But  hereof 
PI.  Com.  219.  b.  ^Q^g  ^^^  y^  ^^j^  hereafter  in  his  proper  plage.       . 

Se£t,  6. 


fon  heire  d*  entire  fankc.    Car  ft  home  ad 
ijfue  deux  fits  per  divers  venters  ^et  r  eigne 


/TE  My  ejl  afcavotry  que  nul  avera  A  L  S  O,  it  is  to  be  underftood,  that 
terre  de  fee  Jimple  per  difccnt  come  ^^  none  (hall  have  land  of  fee  llmple 
beire  a  afcun  home ^  ft  mn  que  ilfoit  by  dcfccnt  as  heire  to  any  man 

unlefi'e  he  be  his  heire  of  the  whcJe 
_  blood.     For  if  a  man  hath  iffuc  two 

furchafe  terres  en  fee  fimple^  et  moruji  fonnes  by  divers  venters,  and  the  elder 
fans  tffue^  le  puifie  frere  n*a^era  la  purchafe  lands  in  fee  fimpie,  and  dye 
Urrey  mes  Punch  T eigne  frcre^  ou  autcr  without  ifliie,  the  younger  brother 
Jin  procheine  coftn  ceo  avcruy  pur  ceo  Ihall  not  have  the  land,  but  the  uncle 
que  le  puifne  frere  efi  de  demy  janke  al  of  the  elder  brother,  or  fome  other  his 
eigne  frere^  next  cofm  (hall  have  the  fame,  becaufe 

the  vounecr  brother  is  but  of  halfe 
blood  to  the  elder  (5). 

NO  mm  can  bs  hfirc  to  a  fee  fimple  by  the  common  law, 
[d]  but  lie  that  hath  JiViguinem  duplicatum*  the  whole  blood. 

Idem,  hh,  2.  ^^iAi  is,  both  of  the  fatJicr  and  ot  the  mother,  fo  as  the  halfe 

fo.  65*  Bricton  ui      j 

■    ca-iiV  Fleu  ,  ^'ood 

I  itw  6.  c««  I.     I.E.  3.  19.    John  GiiTord'i  cafe.     31.  E.  3.  Conterpl.  dc  voucher 82.    40.  Aff. ^ 

4.  f.  2»  F«rmd.  49.    Vtd.  Ratcliff's  cafe,  3.  Co.  49,  41. 

(1)  Hcr«  lord  Coke  writes,  as  taking  it  wiitrrs.     See  poft.  64,  a.  vhcrc  a  not:  is 

fpi-  granted,  that  ftnidal  tenures  iubfiUeil  in  given  on  this  iubje^t. 
England  before  the  Conquelt.     But  ihis  is         (2)  [See  Note  73.] 
a    contrDvertcd  |)oint   amofngft    our    beft         (5)  [See  Note  7 5.  j 


[ifb.] 


lib.  i^ 


Of  Fee  limplc. 


>Se6h  7,  S% 


blood  is  no  blood  inheriuble  by  dcfcent ;  (3)  bccaufe  that  he  that 

is  but  of  the  halfc  blood  cannot  be  a  compleai  heire,  for  that  he  ('•  R<«.  Abu    * 

hath  not  the  whole  and  coraplcatc  blood  (4),  and  the  law  in  defcents  •*9) 

ill  lee  iftmple  doth  refpe^^  that  which  is  compieat  and  perfe^ 

And  this  masdme  doth  not  onely  hold  where  lands  {w)itTeof  Liuif/cft 

bdre  fpeaketh)  are  dayined  or  demanded  as  heire,  [e]  but  alio  in  [*]  ;#  B.  4.  i|«. 

cafe  of  appeale  of  death:  for  if  one  brother  be  fl.iice»  the  other 

brother  of  the  halfe  blood  Ihall  never  have  an  appeale  (albeit  he 

fhall  recover  nothing  therein  eitjicr  in  the  realtie  or  p^rronaltic)    . 

becaufe  in  the  eye  of  the  law  he  is  not  heire  to  him.     Alfo  this 

rule  extends  to  a  warranty,   as  our   author  himfelfe  eli'ewhcre  $e£t.  7^7, 

holdeth  (6). 

Sea.  7. 


T^T  fi  home  ad  ijfite  Sts  et  file  per  un 
•^-^  venter^  et  fits  per  outer  ven*er^  et 
le  fits  del  primer  venter  purchafe 
terres  en  fee-,  et  mar  u  ft  fans  ijpie^  lafoer 
avera  la  terre  per  difcenty  come  hnre  a 
fa  fir  ere  {\\  et  nemy  lepuifie  frere^pur 
€eo  que  lafoer  eji  de  le  entire fanke  afon 
iignefrere. 


AND  if  a  man  hath  ifTue  a  fonne 
and  a  daughter  by  one  venter^ 
and  a  fou  by  another,  venter,  and 
the  fon  of  the  nrtt  venter  purchafe 
lands  in  fee  and  die  without  ifliie,  tho 
fifter  {hall  have  the  land  by  defcent,  as 
heire  to  her  brother,  and  not  the 
younger  brother,  for  that  the  fitter  is  ' 
of  the  whole  blood  of  her  elder 
brother. 


THIS  is  pot  for  an  example  to  illuflrate  that  which  hath 
been  faid^  and  ncedcth  no  ex].lanation.     And  herewith  agreeth  Biitcan  cap.  x  m • 


Britten* 


Sea.  8t 


£Tauxt\  ou  home  eftfeifie  de  terres  en 
feefimpL^  et  aiijfuefits  et  fib  per 
un  venter^  et  fits  per  auter  venter ^ 
€t  moru/iy  et  l* eigne  fits  enter  et  morttfi 
fans  iljue^  la  file  avaa  Us  tenement s^  et 
ntrrty  le  puijne  fitSy  uncore  le  puifne  fits 
€fi  l.eire  a  le  pere^  mes  nemy  afon  fnre. 
Mts  fi  r eigne  fits  ne  entra  en  la  terre 
apres  la  mort  fonpere^  mes  morufl  devant 
afcun  entrie  fait  per  luy^  donques  le 
puijiu  frere  poit  entrer^  et  avera  le  terre 
come  heire  afon  ptre.  Mes  lou  P eigne 
ylti  en  -le  eafe  avant  dit  entra  apres  la 

•        mort 

(3)  [Sec  Note  74.] 

(4.)  See  what  is  oblerved  on  lord  C«k<:^9 
explanation  ui  the  meaning  of  the  tei-rn 
^ho!e  bic^  in  i.  Siti.  loo.  See  too  s. 
Vcr.t«  4.1^.  and  i.  P.  Wms.  6S7, 


AND  alfo,  where  a  man  is  feifed 
-^^  of  lands  in  fee  fimple,  and  hath 
ifTue  a  fojine  and  daughter  by 
one  venter,  and  a  fon  by  another  vcn* 
tor,  and  die,  and  the  eldefl  fon  enter^ 
and  die  without  ifTue,  the  daughter 
(hall  have  the  land,  and  not  the 
younger  fon,  yet  the  younger  ion  is 
heire  to  the  father,  but  not  to  his 
brother.  But  if  the  elder  fon  doth 
not  enter  into  the  land  after  the  death 
of  his  father,  but  die  before  any  entry 
made  by  him,  then  the  younger  brothtr 

may 

(6)  [Sec  Note  7<.] 

[i4..b.l 

(1)  afafrere^  omi.te  i  in  L.  s«d  M.  and 
Roi].  9 


Lib.  t.     Cap.  r.         Of  Fee  fimple. 


Se<ft.  t 


mori/anperfj  et  ad  ent  poffijjion^  d^nques 
ia  foer  avera  la  terre^  quia  pofleffio 
fratris  dc  feodo  fimplici  facit  fcrorcm 
cflc  haercdcm.  Mesfi  font  deux  freres 
f$r  divers  venters^  et  r eigne  eft  fe'ifte  de 
ferre  enfee^  et  morvjf  fans  ijfue^  [etfon 
mncle  entra  come  prochein  keire  a  luy 
fuel  ouxy  moryft  fans  ijjut^  ( I )]  or^  ie 
fuifne  frere  puit  aver  la  ter  re  come  heire 
al  vnclfy  pur  ceo  que  il  e/l  dj  Pevfier 
Janhe  a  luy^  comer.t  que  ilfoit  de  dewy 
Janke  a  fon  eigne  frere  • 


may  enter,  and  {hall  have  the  land  as 
heire  to  his  father.  But  where  the 
elder  ibn  in  the  cafe  aforefaid  enters 
after  the  death  of  his  &ther,  and  hath 
pofleffion,  there  the  fiftcr  fliall  have  the 
land,  becaufe  poffeffio  fratris  de  feoda 
fimplici  facit fororem  effe  haredemn  But 
if  there  be  2  brothers  by  divers 
venters,  and  the  elder  is  feifed  of  land 
in  fee,  and  die  without  ifllie,  and  his 
uncle  enter  as  next  heire  to  him,  who 
alfo  dies  without  iffue,  now  the  yonger 
brother  may  have  the  land  as  heire  to 
the  uncle,  for  that  he  is  of  the  whole 
blood  to  him,  albeit  he  be  but  of  the 
halfe  blood  to  his  elder  brother. 


f/ J  24.  r.  3.14. 

^o.   31.  £.  3. 

Vouch.  8S. 
3«.  E   3.  cit. 
Voucher. 
37*  AiT.  p.  4* 
40.  £.  3.  9. 

42.  E.  3.  TO. 

39.  E.  3-  fol.  13. 
7.  H.  $•  3. 
f  I.  R<w  Abr. 

(Cm.  Cha.  411. 
Foft.  281.) 

(T.Co  4C,  41.) 
\g]  5.  E.  4. 
%o.  7.  PI  Com 


«    nEISIE  de  terres  en  fee  fmple.**    Thcfc  words  exclude  a  fcifm 

O  in  fee  tailc,  albeit  he  hath  a  fee  fimple  cxpeftaiit.    [/]  (2) 

And  therefore  if  lands  be  given  to  a  man  and  his  wifr,  and 

to  the  heires  of  their  two  bodies,  the  remainder  to  the  hcircs  of  the 

hufband,  and  they  have  iiTae  a  fonne^  and  the  wife  dyeth,  and  he 

taketh  another  wife,  and  hath  ifTue  a  ibnne,  the  father  dieth^  the 

eldeft  fon  entreth,  and  dieth  without  ifTue,  the  fecond  brother  of 

the  halfe  b'ocd  (hall  inherit ;  becaufe   the  eldeft  I'onnc  by  his  entry 

was  not  fldlually  ftif?d  of  the  foe  fimple,  being  expcdlant   but 

oncfy  of  the  eftate  taile  (3).     And  the  rule  is,  that  po/fcj/ta/ratris  df 

feodo  fmplici  facit  Jcrcrem  effe  baredtnit  and  here  the  eldeft  fon  is  not 

pofTeued  of  the  fee  fimple  but  of  the  ertate  taile  (4).     And  where 

Littleton  fpeaketh  onely  cf  lands,  \g'\   yet  there   Ihall  be  poj,effio 

fratris  of  an  uie  (5)4  of  a  fcigniory,  a  rent,  an  advowfon  (6)  and 

of  other  hereditaments. 


fo.  5S.  in  Wimbiffl-.e's  cjfe. 


[A]  10.  Afl".  17. 
34,  AH*.  10. 
31.  E.  3. 
Canr.c  4e 
Vouch.  8S. 
ji.  E.  3.  tic 
Vouch.  94* 

[i]  M.H.  4.  II. 
40.  £.  3.  3a 
4S.  E.  3.  13. 
40.  Afl*.  p.  6. 
RArcl)fr*s  cafe. 
3.  Co.  41. 


*•  £t  Pe'gtie  fts  entrr^"*^  [b"]  Thcfe  words  are  materially  added 
when  the  father  dies  leifed  cf  lands  in  fee  fimple,  for  if  the  eldcft 
fon  doth  rot  in  that  ca(c  enter,  then  without  queftion  the  youngeft 
fonnc  (hall  be  heire,  becaufe  as  it  has  beenc  iaid  before  regularly 
he  muft  make  himfclfe  heire  to  him  that  was  laft  adlually  feiied  (or 
to  the  purchafcr),  and  that  was  tp  the  father  where  the  eldeft  foone 
did  not  enter.  And  therefore  Littletcn  addetb»  that  the  ibnne  is 
heire  to  the  father.  [/]  Bot  when  the  elded  fonne  in  this  cafe  doth 
enter,  then  cannot  the  youngeft  ionne  being  of  the  hrilfc  blood  be 
heire  to  the  eldeft,  bot  the  land  iball  defcend  to  the  fiftcr  of  the 
whole  blood.  Yet  in  many  cafes  albeit  the  fonpe  doth  not  encpr 
into  lands  defcended  in  fee  fimple^  the  fifter  of  the  whole  blocd  ftialt 

inheiit^ 


(i)  All  between  the  brackets  omitted  inr 
'Rob.  rdic. 

(1)  7.  //.  4. 1^  Fid.  3«.  Aff.  «.  Hal. 
MSS. 

(3)  Ace.  Bro.  Abr.  Difcent,  pi.  ii»  14. 
and  30.    ^cire  Facias,  ft.  si6.  andEaecu* 


tioni7.     i.Ro.  Abr.  628.  and 6es*  show. 
245.  and  3.  Mod.  257. 

(4)  [StreNote  77.) 

(5)  [See  Note  78.] 

(6)  t^ce  Note  79.} 


['5- 


a. 


Lib.  I*  Of  Fee  fimple.  Sed,  8. 

inherit,  and  in  fbme  cafes  where  the  eldeft  fonne  doth  enter^  yet 
the  yoapeer  brother  of 'the  half  blood  (hall  be  heire. 

[i]  If  the  father  maketh  a  leafe  for  yeares,  and   the  leifee  [i]  5. 6.4.7.6. 
cntreth  and  dieth,  the  eldeft  fonne  dieth  during  the  tearme  before  $•  H*  7*  5* 
entry  or  receipt  of  rent,  the  younger  fonne  of  the  halfe  blood  fhall  ^'  ^^  ^'  ^.' 
not  inherite,  but  the  filler  (2)  ;  becaufe  the  pofieflion  of  the  Icflee  Rdcafc^Vs.^ 
for  yeares  is  the  poireiCon  of  the  elded  fonne,  fo  as  he  is  actually  (Po(l.  243. 
ieifed  of  the  fee  fioiple*  and  coofequently  the  fi^tr  of  the  whole  Mo.  125. 
blood  is  to  be  heire  (3).    The  fame  law  it  is  if  the  lands  be  holden  3*  ^'o-  40j  4i*) 
by  knights  ferviCcp  and  the  eldell  fonne  is  within  age,  and  the 
^ardian  entreth  into  the  lands.     And  fo  it  is  if  the  gardian  in 
Ibcage  enter  (4) . 

But  in  the  cafe  aforefaid,  if  the  father  make  a  Icafe  for  life  or  a  (Pod*  191.) 
gift  in  taile,  and  dyeth,  and  the  eldeft  fonne  dyeth  in  the  life  of  tenant 
for  life  or  tenant  in  taile,  the  younger  brother  of  the  halfe  blood 
ihall  inherit ;  becanfe  the  tenant  for  life  or  tenant  in  taile  is  feifed 
of  the  freehold 9  and  the  eldeft  fonne  had  nothing  but  a  reverfion 
expedant  upon-  that  freehold  or  eilate  taile»  and   therefore  the 
yoongeft  fonne  (hall  inherit  the  land  as  heire  to  his  father,  who  was 
lad  feifed  of  the  a^all  freehold*     And  albeit  a  rent  had  beene  re* 
ferved  upon  the  leafe  for  life,  and  the  elded  fonne  had  received  the  •  7.  H.  5.  34* 
rent  and  dyed,  yet  it  is  holden' by  fome  *  that  the  younger  brother  per  Hails  &. 
(hall  inherite,  becaufe  the  fei(in  of  the  rent  is  no  adluall  feifin  of  the  Logdingtoiu 
freehold  of  the  land.    But  3$.  JlJf.pL  2.  fsemeth  to  the  contrary >  %%-  kSL^tm 
becaufe  the  rent  iffueth  out  of  the  land  and  is  in  lieu  thereof  (5), 
wherein  the  onely  quedion  is,  whether  fuch  a  feida  of  the  rent  be 
fuch  an  adual  feilin  of  the  land  in  the  elded  fon  as  the  fider  may  in 
a  writ  of  right  make  herfelfe  heire  of  this  land  to  her  brother. 
Put  it  is  cleere,  that  [/)  if  there  be  badard  eigrut  and  muUer  fuifne^   [/]  H»t.  1.  ^ 
ilnd  the  father  maketh  a  leafe  for  life  or  a  gift  in  taile  referving  a  B*ftard  26.  vjj. 
rent   and  die,  and  the   badard    receive   the  rent  and  dye,  this  399- 

(hall  barre  the  mitlier^  for  the  reafon  of  that  dandeth  upon  another  (Poft.  244.  a.) 
maxime,  as  (hall  roanifedly  appeare  in  his  apt  place,  Sed.  399. 

«*  Stlfa  dis  (erres.^^     [m]  (6)  But  in  this  cafe,  if  the  elded  fonne  [»!  7-  H.  5. 2» 
doth  enter  and  get  an  aauall  po(refiion  of  the  fee  (imple,  yet  if  the  3*4- 
wife  of  the  father  be  indowed  of  the  third  part  and  the  elded  fonne 
dyeth,  the  younger  brother  (hall  have  the  reverfion  of  this  third  part 
notwithdanding  the  elder  brother's  entry ;  becaufe  that  his  aduall 
feifin  which  he  got  thereby  was  by  the  endowment  defeated  (7).  , 

But  if  the  elded  fonne  had  made  a  leafe  for  life,  and  the  leffee  had 
endowed  the  wife  of  the  father,  and  tenant  in  dower  had  died,  the  (8*  Co.  35.  b* 
daughter  ftiould  have  had  the  reverfion,  becaufe  the  reverfion  was  *'*^^*  '^g'^  v     ^ 
changed  and  altered  by  the  leafe  for  life,  and  the  reverfion  is  now  *'   ®  ^  •    i 
cxpedant  on  a  new  edate  for  life. 

«*  Enter"  Hereupon  the  queffion  groweth,  whether  if  the  father 
be  feifed  of  divers  feverall  parcels  of  lands  in  one  county,  and  after 
the  death  of  the  father  the  fonne  entreth  into  one  parcell  generally, 
Aod  befdre'  any  aduall  entry  xtito  the  other  dyeth,  this  general!  • 

entry 

» 

(2)  [See  Note  So.]  (5)  [SeeNdteSs.] 

*  (3)  [S«e  Note  8x.]  (6)  See  pod.  31.  a. 

(4)  C^  Note  8a.]  (7}  [See  Note  84»1 

VoL.L  fi 


Lib.  !•     Cap.  1.        Of  Fee  fimple*  Std.  8. 

f  ntr/  into  part  (hall  vcfl  In  him  an  aflual  feifin  in  the  whole,  fo  as 
the  filler  (hall  inherk  the  whole.     And  this  is  a  ^uare  in  21.  H.  7. 

And  fome  doe  take  a  divcrfitie  when  an  entry  (hall  veft,  or  deveH  T  j  r^  {)J 
an  ertaic,  that  there  muil  be  feverall  entries  into  the  fevexa]  parcels,  ^  ^*  * 
but  where  the  poifcJioo  is  in  no  man,  but  the  freehold  in  law  is  in 

(Poft.  2^z.  b.)      the  heire   that   encreih,   there   the   generall  entry  into  one  pare 

reduceth  all  into  his  actual  pofFcflion.     And  therefore  if  the  lord 

(x.  Leon.  265.)    entrctli  into  a* parcel  generally  for  a  raortmaiDf  or  the  feoffor  £or  a 

condition  broken,  or  the  diiTcifee  into  a  parcell  generally*  the  entry 
fbail  not  veil  nor  devell  in  thcfe  or  like  cafes,  but  for  that  paraell. 
But  when  a  man  dies  fcifed  of  divers  parcels  in  poSediou,  and  the 
freehold  in  law  is  by  the  law  cad  upon  the  heire,  and  the  poiTeflion 
in  no  man,  there  the  entry  into  parcel  generally  feemeth  to  ved  the 
afluali  pofTeiTion  in  him  in  the  whole.  Bat  if  his  entry  in  that  cafe 
be  fpeciall,  viz.  that  he  enter  only  into  that  parcell  and  into  no  more, 
there  it  reduceth  that  parcell  only  into  a^uall  poileiHoD. 

"  Home  fyijie  des  ierres.^*    What  then  is  the  law  of  a  rent,  ad- 
f^]  17.  E.  2.      vowfon,  or  fuch  things  that  lie  in  grant?    [g]  If  a  rent,  or  an 
qu;ireim!>ed.        advowfon,  do  dcfcend  to  the  eldelb  fonne,  and  he  dyeth  before  he 
177.   3H.  7. 5.  hath  feifin  of  the  rent,  or  prefcnt  to  the  church,  the  rent  or  ad- 
vowfon (1)  fhall  defcend  to  the  yongcft  fgnne,  for  that  he  mull 
make  himfelfe  heire  to  his  father,  as  hath  beene  oftcntime  faid 
before.     The  like  law  is  of  offices,  courts,  liberties,  franchifes, 
[b]  7.  E.  3.  66.  commons  of  inheritance,  and  fuch  like.    [A]  And  this  cafe  difFercth 
tit.  bar.  293.       from  the  cafe  of  the  tenant  by  the  courtelie,  for  there  if  the  wife 
3p ^'  7-  5-  dieth  before  the  rent  d.iy,  or  that  the  church  become  voyd,  becaufe 

(  o  .  29.  a.;      xhQj^  vv'as  no  laches  or  default  in  him,  nor  poflibility  to  get  fcifm,  the 

law  in  refped  of  the  iflue  begotten  by  him  will  give  him  an  cilate  by 
the  courtefie  oi  Eii^iand,  But  the  cafe  of  the  defcent  to  the  yongcft 
fonne  ilandeth  upon  another  reafon,  viz.  to  make  himfelfe  heire  to 
him  that  was  lall  adually  feifed,  as  hath  beenc  faid. 

[il8.  E.3  II.        *<  Enfei/mpU:*     [/]  For  halfe  blood  is  not  refpeded  in  cftates 
k'  if^*  '*  f      ^"  taile,  becaule  that  the  ifTues  doe  claime  in  by  ^^ktnty  per  formam. 

m  Cix  AX        *'   ^ofth  and  the   ilfuc  in  taile  is  ever  of  the  whole  blood  to  the 
3.^0.41.  ' 

donee  (2). 

[i]  Braflon  I'b,  ««  [i]  Pcj/ejjto  fratris  di  fccdo  Jimplici  fa(  it  for  or  em  effe  baredemJ* 
a.  fo.  65.  &  lib.  Hereupon  fourc  things  are  to  be  obferved,  every  word  alnloll  being 
BriKon*ca^'.  I  ro.  ^P^^'ative,  and  ma(eriall.  Firft,  that  the  brother  muft  be  in  aftuall 
FiccV'.  6.  c.  I.  pofleflion  ;  for  pojjljjio  efi  quafi  pedis  pofith.  Secondly,  df  feodo 
24.  E.  3.  30,  Jtmplici  exclude  eiiates  in  taile.  T\i\td\y ,facit  fororem  ejfe  b^redem. 
[/]  Ratcliffc's  ^o  ^5  U]  y^'**'*  'fl  ^^res  fada^  and  therefore  fome  aft  muft  be 
cafe.  3.  €0.42.  done  to  make  her  heire,  and  the  yonger  fonne  is  hares  natus  [rri]  if 
[m]Briccoacap.  ^^  ^^  be  done  to  the  contrary.  And  albeit  the  words  be  fycit 
1J9.  fororem  effe  bdcredem^  yet  this  doth  extend  to  the  iftue  of  the  Mer* 

&c.  who  ftiall  inherit  before  the  yonger  brother.  Fourthly^  Of 
dignitieii  whereof  no  other  poflelTiqn  can  be  had  but  fuch  as  defcend 

(as 

(S)  Adjudged  accordingly  in  tU  peittt  (2)  8.  £.  3.  si.    is*  £.4.  19*    4^  £•  3* 

P.  4.  Eltz.  B,  R.    Hal.  MSS.  is.    4*  £>  >•   Formedw  4^    liaL  MS$. 

(1)  [Sec  Note  85.] 


Lib*  ti  Of  Fee  fimple.  Bta.  9. 

(as  to  be  a  duke,  marqueUe,  ear]e«  Ticount,  or  baron)  to  a  man  and  (^^^  Cha..6oi.) 
his  heires,  there  caa  be  do  pofleffion  of  the  brother  to  make  the  fifler 
inherit  (3),  bat  the  younger  brother,  being  heire  (as  Littleton  faiih) 
to  the  ^ther,  (hall  inherit  the  di?nitie  inherent  to  the  blood,  as  heire 
to  him  that  was  firft  created  noble. 

And  yda  (hall  underftand  that  concerning  defcents  there  h  a  law^ 
parcel!  of  thfe  lawes  df  England^  called  jus  coron<e,  and  differeth  in 
many  things  from  the  generall  law  concerning  the  fubjedt.     As  for  6.  H.  4.  i« 
example,  the  king  in  any  fait  for  any  thing  that  pertaines  to  the 
crown  ihall  not  fliew  in  certaine  his  cofinage  as  a  fubjed  ihall  do, 
or  as  he  himfelfe  ihall  do  for  things  touching  his  dutchie.    [0]  And  ["]  34-  H.  6. 
in  the  cafe  of  the  king,  if  he  hath  ifTue  a  fonne  and  a  daughter  by  jf!'  34- **^- Cora, 
one  venter,  and  a  fonne  by  another  venter,  and  purchafeth  lands  and  «.  dfc^natis  uiu* 
ilieth,  and  the  eldeft  fon  enter  and  dieth  without  ifTue,  the  daughter  mate. 
ihall  not  inherit  thefe  lands,  nor  any  other  fee  iimple  lands  of  the  (4*  i^^  206.) 
crowfte,  but  the  yonger  brother  Ihall  have  them.    Wherein  note 
that  neither  f^ffrjljio  fratris  doth  hold  of  lands  of  the  pofTefTiond  of 
fhe  cfowne,  ncr  halfe  blood  is  no  impediment  to  the  oefcenc  of  the 
lands  of  the  crowne,  as  it  fell  out  in  experience  after  the  deceafe  of 
king  Edinatd  the  fixt  to  the  queene  Mary»  and  from  queere  Mary 
to  queene  Elisuihetb,  both  which  were  of  the  half  blood,  and  yec 
inherited    not   cnely    the   lancis   which    king    Eanxjard   or   queen 
Mary   purchafed,  but    the  ancient  lands   parcel!  of  the   crowne 
alfo. 

A  man,  that  is  king  by  defcent  of  the  part  of  his  mother,  pi.  Com.  uW 
purchafi^s  lands  to  him  and  his  hcires,  and  dies  without  iffue,  this  fupra. 
land  fhall  defcend  to  the  heire  of  the  part  of  the  toother;  but  in 
the  cafe  of  a  fubjcft,  ths  heire  of  the  part  of  the  father  fhall  have 
them. 

So  king  Henry  the  eight  purchafed  lands  to  him  and  his  heires,  (7.  Co.  12.  b. 
and  died  having  iffuq  two  daughters,  the  lady  Mary,  and  the  lady  Calvin's  caie.) 
Elizabdh  ;  after  the  deceafe  of  king  Ed-ward,  the  eldeft  daughter 
qtieen  Mary  did  inherit  only  all  his  lands  in  fee  fimple.     p'or  the 
eldcll  daughter  of  fifter  of  a  king  fhall  inherit  all  his  fee  fimple. 
lands.     So  it  is  if  the  king  purchafeth  lands  of  the  cuflome  of 
gavelkind,  and  die  havhig  ifiue  divers  fonnes,  the  eldeft  fonne  fhall 
only  inherit  thefe  lands  (4).     And  the  reafon  of  all  thefe  cafes  is, 
for  that  the  qualicie  of  the  per/on  doth  in  thefe  and  many  other  like 
cafes  alter  the  defcent,  fo  as  all  the  lands  and  pofFefHons  whereof  the 
kiirg  is  feifed  injure  corona,  {hh\]  Jccundum  jus  corona  attend  upon  and  Pi.  Com.  foL 
follow  the  crowne,  and  therefore  to  whomfocver  the  crowne  defcend,  247- 
thofe  lands  and  poflcflions  defcend  alfo,  for  the  crowne  and  the  lands  (*•  ^•**-  '3^*) 
|6*  a*  "J    whereof  the  kitjg  is  feifed  injure  ccrona,2iXt  ccncomitantia,  Jf  the  right  **^*'  Com.  438. 
^    heire  of  the  crowne  be  attainted  of  treafon,  yet  fhall  the  crowne  de-  (pi^J',oc  ^' 
icend  to  him,  and  eo  injlante  (without  any  other  reverfall)  the  attainder  \^^  245.) 
is  utterly  avoided,  as  it  fell  out  in  the  cafe  q^ Henry  the  feventh  ( i). 
[tf]  And  if  the  king  purchafe  lands  to  him  and  his  heires,  he  is  feifed   V\  43«  E.  3- 
thereof  in  jtere  coroitoi ;  a  fortioti^  when  he  purchafcs  land  10  him  ^®^*  *^ 
Uis  heires  and  fuccefTors  (z). 

But  hereof  this  little  tafle  (haO  fuffice. 

(3>.  E8«e  Note  W.}  (0  [Sw  Ifett  St.J 

(4)  [Sec  Note  87.]  (1)  [SeeNjteSj.^ 
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Scd.  9. 


Sedt.  9« 


r  TiJ^  af f  avoir  ^  que  ce  parol  (enherl- 
'^-'  tance)  n^eji  pas  tantjcUfnent  en- 
tendue  lou  home  ad  terres  ou  tene* 
menu  per  dlfceni  d*ivheritage^  mes  auxi 
ehefcun  fee  fimple  ou  taile  (3)  que  h.-.tne 
ad  per  fin  purchafe  pmt  ejlre  dit  enhe- 
ritance^pur  ceo  quejes  hryres  luypurront 
enheriter*  Car  en  hr'ufe  de  droit  que 
home  portera  de  terre  que  fuit  de  fin 
pUrchafe  demefiie^  le  briefe  dirra^  quam 
clamat  efle  jus  et  hsereditatem  fuam. 
Et  ijjintferra  dit  en  divers  outers  briefs 
queux  home  ou  feme  portea  de  fin  pur- 
chafe  demefne^  come  apiertper  le  Regift. 


AN  D  it  is  to  wit,  that  this  word 
(inheritance)  is  not  onely  intend- 
ed where  a  man  hath  lai)ds  or 
tenements  by  deicent  of  inhcritage^ 
but  alfo  every  fee  fimple  or  taile  which 
a  man  hath  by  his  purchafe  may  be 
faid  an  inheritance,  becaufe  his  heires 
may  inherit  him.  For  in  a  writ  of 
rtj;ht  which  a  man  bringeth  of  land 
that  was  of  his  owne  purchafe,  the 
writ  (hall  fay,  quam  clamat  ejfe  jus 
ef  heerediiatem  fuam.  And  fo  fhall 
it  be  faid  in  divers  other  writs  which 
a  man  or  woman  bringeth  of  his  owne 
purchafe,  as  appeares  by  the  Re- 
gifter. 


Sea.  45,  46.  S7- 

50.  80.   I  CO. 

146^164.  170. 
l$4.  229.  243. 
259.  274.  23o. 
2C.3.  300.  3CS. 
419,420,  411. 
4S9.  632. 697. 

ftfj  Sea.731. 
Braa.  lib.  2. 
fo  62.  b.  Fteu 
lib.  6.  cap.)  I. 
^Po'^.  383.  b.) 
f^]  Rcglft. 
fo).  1,  ft. 


"  77  ^^  afia'voir,**  This  kinde  of  fpeech  is  ufed  twice  in  this 
JIj  Chapter,  and  oftentimes  by  our  authoar  in  all  his  three 
bookes,  and  ever  teacheth  us  fome  rule  of  law,  or  generall 
or  fure  Icadinjj  point,  as  you  fliall  perceive  by  reading,  and  ob-^ 
ferving  of  the  fame,  which  for  the  cafe  of  the  lludioas  reader  I  have 
ob(erved. 


«'  Sluam  clamat  effe  jus  et  h^ereditatem  fuam,^*  [a^  Here  our  au* 
thour  declareth  the  right  fignlBcaiion  of  this  word  (inheritance). 
And  true  it  is  that  in  the  writ  of  right  patent,  &c.  quando  dondnut 
remit  tit  curiam  fv  am  ^  the  words  of  the  writ  be,  quam  clamat  efejus  et 
htereditatem  fuam.  And  in  the  pracipe  in  capite,  in  a  cui  in  nfitdp 
[h'\  w^ien  the  defendant  claimeth  by  purchafe,  the  writ  is»  quam 
(F  n'.  Br.  193.)  clamat  ej/e  jus  ei  hareMtatem  fiam.  And  with  Lit t let M  agreeth  the 
Regift.  fo  4.  Kegider,  fol.  4.  &  231.  and  the  booke  in  49.  E.  3.  22.  againll 
»3^  49.1.3.22.  fodaine  opinions  7.  H.  4.  5.  10.  H.  6.  9.  39.  H.  6.  38.  PL 
JO.  H%^9.  ^om,  Wimhejhe't  cafe  47.  And  yet  in  7,  H.  4.  5.  which  is  the 
30!  h!  6.  38.  booke  of  the  ereateft  weight,  fir  William  Thirnin^  chiefe  juftice  of 
6.  £.  3.  jjo.  PI.  the  common  bench  (as  it  feemeth  doubling  of  it)  went  into  the 
Com.  Wim-        chancery  to  enquire  of  the  chancery  men  the  fornke  of  the  writ  ia 

&    g  *b**^^*  *^*  ^^"^  ^^^  »  •''^  ^^y  ^^^^  ^^^^  ^^  ^^"^^^  was  both  the  one  way  and 
^  *   *  the  other,  fo  as  thereby  the  opinion  of  Littleton  is  confirmed,  and 

6.  E.  3.  30*         the  booke  in  6.  E.  3.  fo.  30.  is  nouble;  for  there  in  an  a^ion  of 

waHe  the  plainttfe  fuppofed,  that  the  defendant  did  hold  de  hart* 
State  fud,  and  it  is  ruled,  that  albeit  the  plaintife  porchafed  the 
reverfion,  yet  the  writ  fhould  ferve.  And  there  it  is  faid,  it  hath' 
beene  feene,  that  in  a  cui  in  'ui/d,  the  writ  was,  tvhich  the  demandant 
claimed  as  her  right  and  inheritance,  when  it  was  her  parchafe.  And 
fo  this  point  wherein  there  might  feem  fome  contranety  In  booker 

>  ti)  w  taikf  not  in  L.  and  M. 
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if  manifefUy  cleared.     But  in  the  ftatute  of  W.  s.  c»p.  $•  de  hart-  w.  %.  c«.  5. 
ditati  Mxormm  by  conflra^lion  of  the  whole  ftatute  is  taken  onely  '*  ^'  ?"  ''^' 
for  the  wiTca  inheritance   by  defcent,  and  not  by  purchafe,  as  I'l! h'S'^cj'.*'' 
appeareth  m  i.  £•  2.  tit.  ^are  imfed.  43.    35.  H.  6.  54.    F.  N.  B.  f.'n.  B.  34.'^ 

There  be  feme  that  have  an  inheritance  [c],  and  have  it  neither  fc]6.Co.  51,5]. 

by  defcenty  nor  properly  by  porchafe,  bui  by  creation ;  as  wiien  Countfs  de 

the  king  doth  create  any  man  a  duke,  a  marquefle,  earle,  vifcoant,  J^p*""*  5  "^** 

or  baron  to  him  and  his  heires,  or  to  the  heires  males  of  his  bodif,  ?/  D^;„l-'A?a 

.1,,.,.  i»i  •  A  1  *-"*  rrince  tcaw. 

&c.  he  bath  an  inheritance  therein  by  creation.     A  man  may  have  (^.  laft.  ia6.) 
an  inheritance  in  title  of  nohilitie  and  di^nitie  three  manner  of 
iO*  b»J   waye«,  that  is  to  fay,  by  creation,  by  detcenr,  and  by  prefcrip- 
tion  (j).     By  creation  two -manner  of  ordinary  wayes  (for  I  will 
HOC  fpeake  of  a  creation  by  parliament)  by  writ,  and*  by  letters 
patent.     Creation  by  writ  is  the  ancienter  way ;  and  here  it  is  to 
be  obferved,^  that  a  man  (hali  gain   an  inheritance  by   writ  (2), 
King  Rickard  the  fecond  created  Jobm  Beauchampi  de  Holte  baron  of 
Kedermin/ier  by  his  letters  patents,  bearing  date  the  loth  OHeher^  (».  Co.  6f. 
Amno  regni  fm  11.  before  whom  there  was  never  any  baron  created  ^'^^  9-^0 
by  letters  patent,  but  by  writ.     And  it  is  to  be  obferved,  that  if 
he  be  generally  called  hy  writ  to  the  parliament,  he  hath  a  fee 
fifflple  in  the  baronie  without  any  words  of  inheritance.     But  if  he 
be  created  by  letters  patent,  the  ftate  of  inheritance  muil  be  limited 
by  apt  words,  or  elfe  the  grant  is  void.    If  a  man  be  called  by 
writ  to  the  parliament,  and  the  writ  is  delivered  unio  him,  and  he 
dieth  before  he  cometh  and  fits  hi  parliament,  whether  he  was  a 
baron  or  no  ?  And  it  is  to  be  anfi^ered  that  he  was  no  baron,  for 
the  diredioa  and  deiiverie  of  the  writ  to  him  maketh  not  him 
noble  ;  for  the  better  under  (landing  whereof  it  is  to  be  known  e 
that  the  words  of  the  writ  in  that  cafe  are,  Rex^  lie.  E,  B,  d$ 
D.  Cbi*ualier  faluiem.     ^ia  de  advi/amento  et  affen/u  concilii  nofiri, 
fro  qmihu/dam  itrduis  et  urgentibus  negotiis  fiatum  et  defenfionem  regni 
mjfiri  Anglia^  He,  e^ttcemeittibuj,  quoddam  parliamentum  nofirum  apud 
ci*uitatem  Wefim,  az\  Odoh,  proxim.fuiuro  teneri ordinan/imus,  et  ibid, 
^obi/cum  et  cum  pralatis^  magnatibus  et  proceribus  diSi  regni  nofiri 
coUofuium  babere  et  fraStatumt  'vebis  in  fide  et  ligeancia  quibus  nobis 
tenemini  firmiter  injungendo  mandamus^  quod  confideratis  di^firum  nego» 
tierum  arduitaieet  periculis  imminentibus^crjfante  excufatione  qudcunque^  6.  Co.  52,  53. 
diSis  die  et  loco  perfiimditer  interfitis  mhijaim  et  cum  pralaiisy  magna^  S**"?^^?,*  ®^- 
tibus^  et  proceribus  fupradidis,  fitper  di3if  negotiis  traQatur^  vefirumque  8,"h  "6.*i" 
confilium  impe»fur\  lie.     And  this  writ  hath  no  operation  or  effed  ^%,  e.  3*  3©. 
until  he  fit  in  parliament,  and  thereby  his  blood  is  ennobled  to  him  3$  H.  6. 46. 
and  his  heires  lineall,  and  thereupon  a  baron  is  called  a  peer  of  par-  ^1*  C<"n-  ^^S* 
liament.     [d]  And  if  iiTue  be  joined  in  any  adion,  whether  he  be  a  W  35*H«6. 46« 
baron,  &c.  or  no,  it  ihall  not  be  tryed  by  jury,  but  by  the  record  of  *|'  ^3-  3<^-  ^ 
parliament,  which  could  not  appeare  unlefie  he  were  of  the  parlia-  \^  ^^  ^   ' 
meot  (3).     Therefore  a  duke,  earle,  &c.  of  another  kingdome,  Regift.  287. 
are  not  to  be  fued  by  thofe  names  here,  for  that  they  are  not  peeres  n*  £.  3*  breve 
of  cor  parUament  (4).      And  albeit  the  creation  by  writ  is  the  47a»  ao-£.4'^ 

ancienter, 

(i)  Se^  1.  Bulftr.  196.  where  the  earldom     curious  particulars  concerning  the  bnour  ^ 
di  Arundel  is  mentioned  as  an  inltance  of  an     Pet*ivorth  are  meationed* 
earldom  by  prefcription*    In  this  cafe  many 

(»)  [See  Note  90.]  (3}  [See  Note  91.]  (4)  [See  Note  9s.] 

E3 
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(6.  Co.  51.         ancientcr,  yet  the  creation  by  letters  patent  is  the  furer,  for  he  may 
Ccuritefiof Rut-  [^^  fofficientlv  created  by  letters  patents,  and  made  noble,  albeit  he 

land  s  CAie«  I  /•    •  i« 

^        never  fit  m  parliament. 


1       • 


fe]  6  Co  52,53.       [e]  And  it  is  to  be  obferved,  that  nobiHtie  ma^  b«  granted  fhr 

Countcs  d€  Rut-  term  of  life,  by  a6k  in  I^w  withoat  any  a^uall  creation ;  as  if  a  dyke 

^"h*  6*  *  *^^^  *  wife,  by  the  intermarriage  (he  is  a  daches  in  law,  and  k>  of 

22.  Aff.  ZA.  a  marqueffc;,  an  earle,  and  the  reft,  and  in  fome  other  cafes.     And 

3  2.  £.  3.  breve  there  is  a  diverfitie  bctweene  a  woman  that  is  noble  by  def<:«Rt,  and 

»54.  8.H.4.19.  a  woman  that  is  noble  by  marriage.    [/]  For  if  a  Woman,  that  i» 

V'd^fV    il  6  "^^'®  ^y  <^c^ccnt,  marrie  one  that  is  under  the  degree  of  nobilil^e^ 

ca!  1^0.  ^^*  y^^  ^^  rcmaineth  noble  ftill  (5) ;  but  if  Ihegaine  it  by  marriage, 

(/]  4.  Co.  118.  Ac  lofeth  it  if  (he  marry  under  the  degree  of  nobiltie ;  and  fo  is  the 

^£tnn*s  cafr,  rule  to  be  underftood.  Si  mulUr  nobilis  nup/erit  ignoMi  dtjimt  ^ 

tempore  Mariae  nobilis.    [g'\  But  if  a  dutcheffe  by  marriage  marricth  a  baron  of  the 

3<eginae.  Bro:>kc  ^ealme,  fhe  remaineth  a  dutchefle  and  lofeth  not  her  name,  becaufe 
nolmc  vie  dignity    1        .     Ji       j  •         i_i     //:n         /-     7  • 

t\Q.  14.H.6.  j8.   ^^^  huibana  is  noble  (6),  etjtc  de  citteris, 

2  H  6. 1 1.  And  as  an  eftate  for  life  may  be  gained  by  marriage,  {o  may  the 

il\  22. H. 6. 52.    king  create  either  man  or  woman  noble  for  (7)  life  \b'\  but  not  for 
JJ  9'  Co.  97,     yeare«,  btcaul'e  then  it  might  goc  to  executors  or  ad  mint  (Ira  tors  (8). 
flcyners  cS^     ^^^  ^*^"^  divifion  of  perfons  is,  that  evcrie  man  is  either  of  nobilicie, 
'  *      that  isy  a  lord  of  parliament  of  the  upper  houfe,  or  under  the  degree 

of  nobilitie,  amongft  the  commons,  as  knights,  efquirss,  citizens  and 
burgeiTes  of  the  lower  houfe  of  parliament,  commonly  called  the 
houtc  of  commons ;  and  he  that  is  not  of  the  nobilitie  ia  by  intend- 
ment of  law  among  the  commons  (9}. 

"  Come  appiert  per  le  Regifier,*'    Which  booke  in  the  ilatotc  of 
W.  2.  ca.  24..  is  called  Regijirum  de  canceiiaridf  becaufe  it  containeth 
the   firmes  of  writs  at   the  common  law  that  ifTue  oat  of  the 
chanccrie,  tatjquam  ex  ojjicind  juflitia.     There  is  a  regiflec  of  ori- 
ginal! writs,  and  a  regdter  of  judiciall  writs ;  but  when  it  is  fpokea 
generally  '>f  the  regiiler,  it  is  meant  of  the  rcgiilcr  originaJl.     For 
the  aniiquitiq  and  exceilencie  of  this  booke,  lee  in  my  preface  to 
the  eighc  part  of  my  Commentaries.     Tnas  excellent  booke  our 
Vide  SeQ.  88.      :^uihor  voucheth  diverb  times  in  thelb  bookes,  and  fo  doth  he  divers 
94* 0^-  ^°'  ^57»  other  authorities  in  law  of  leveral  kinds,  but  with  this  obrervation^ 
412*  izo.'i-  ^     ^^^^  ^^  citetb  no  auihoritie  hut  when  tlie  cafe  is  rare,  or  aiay  feeoie 
514.  643,  644.     doubtful],  whicn  appcaruh   in   this,  that  he  puiLeia  no  caie  in  all 
657.  C6a  692.     his  three  bookes  but  hath  wan  ant  of  good  autiioritie  in  law.     For 
7©».  7»9.  he  kntw  well  the  rule,  that  perjpuua  'i/era  nott  j ant  probanda*     And 

the  Jikeobfervation  is  made  ut  Jullicc  titzJsirhirt  m  hi&  booke  of 
natura^  br^*vium,  that  he  never  ciieth  authoritie,  but  when  the  caie 
is  rare  or  was  doubtfuU  to  him.  The  authorities  which  our  author 
hach  C4ted  in  his  three  bookes  1  have  collected. 

(5)  See  14.  H.  8.42.    Dy.  79.  (8)  [See^k>tc  95.] 

(6)  [See  Note  93.]  (9)  bee  a.  Inll.  ^9.  50* 

(7)  t^cc  Note  9vJ  » 


Se<a, 
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[17.  a.]                                        Sedt.  lOi 

j^Tde  tielxchdfesydequeuxbomepoit  A  ND  of  fiich  things,  whereof  a 

-*-'  avtr  un  manuel occupation^  poJJ'ef-  -^^  man  may  have  a  manuell  occu- 

\fi$n  ou  refceit^  Jicome  des  terres  pation^pofTeflion  or  receipt,  as  of 

tenenuTtts  rents  it  hujufrnodi^  la  homi  lands^  tenements,  rents,  and  uich  like, 

dtrra  en  count  countant  et  en  flee  there  a  man  fliall  fay  in  his  count 

pledanty  que  un  tielfuit  feijie  en  fin  de^  countant  and  pica  pleadant,  that  fucn  a 

fnejhe  come  defee.     Mes  de  tiels  chofis^  one  was  fcifed  in  his  deinefne  as  of  fee. 

que  ne  gifint  en  tiel  manuel  occupation^  But  of  fuch  things,  which  do  not  lie 

l^c,  ftcome  de  advowfin    d*efglifi  et  in  fuch  manuall  occupation,  &c.  as  of 

ht^ufmodi^  la  il  dirra^  que  il  fuit fiifie  an  advowfon  of  a  church  and  fuch 

come  defei^  et  ncAiy  enjon  demefne  come  like,  there  he  fhali  fay,  that  he  was 

defie,     Et  en  Latin  il  ejl  en  Vun  cas^  fetfed  as  of  fee,  and  not  in  his  demefne 


quod  talis  feifitus  fuit,  &c.  in  domi-  as  of  fee.  And  in  Latine  it  is  in  one 
nice  fuo  ut  de  feodo,  et  en  Pauter  cafi  cafe,  quod  talis  fiijit us  fuit  in  dominico 
<]u6d  talis  feifitus  fuit,  &c.  ut  de  feodo.  <  fuo  ut  defeodoj  and  in  the  other  cafe, 

quod  talis  feifitus  fuit  ^  ^c,  ut  de  feodo. 


"    7?-^  county  countant.**  Count,  i.  e.  narration  cometh  of  the  French   (Do^nPla.  83.) 
xLL  word,  coHte,  which  InLatyne  is  narratio,  and  is  vulgarly  called 
a  declaration  ( i ).   The  original  writ  is  according  to  its  name 
hr€*vei  briefe  and  (hort ;  but  the  count,  which  the  plaintife  or  de- 

Sandant  makes,  is  more  narrative  and  fpacious  and  ^ertaine  both  in 
atter  and  in  circum dance  of  time  and  place,  to  vhe  end  the  de- 
fd^dant  tciiiy  be  compelled  to  make  a  more  direct  anfwer ;  fo  as  the 
Wr5t  may  be  compared  to  logicke,  and  the  count  to  rhetoricke\  and  it 
is  that  which  the  civilians  call  a  lihell  And  in  that  ancient  booke 
of  the  Mirror  of  J ufti CCS,  lib.  2.  cap.  des  loiers,  cantors  v^veferjeants  Mirror  des 
/kilfull  in  law,  fo  named  of  the  count  as  of  the  principal  part,  and  in  Judices. 
W.  2.  ca.  29.  he  is  czWtdifcrjeant  counter  (2).  W.  1.  cap.  25. 

•*  En  plee  pledant**  Placiium.  Here  Littleton  teacheth  good  (Poil.  303.) 
pleading  in  this  point,  of  which  in  his  Third  Booke  and  Chapter  of 
Confirmation,  Scft.  534.  he  thus  faith,  Et  /aches  monfts,  que  eft  un 
eles  pluis  honor ables  laudable s  et  profit ables  chofes  en  noftre  lej^  de  a  vet 
hfcience  du  bien  pleader  en  actions  rkals  et  perfonels  ;  et  pur  ceo^jeo  toy 
eeunfaile  efpecialmenf  de  meuer  ton  courage  et  cure  de  ceo  apprender* 
And  for  this  caufe  this  v/or A  placilum  is  derived  a  placendo^  quia  bene 
pladtare  fuper  oninia  placet ;  aild  it  19  not»  as  (bme  have  faid«  fo  called 
per  antiphrdfin^  quia  non  placet » 

"  Seifie,**    Scijitus,  commeth  of  the  French  woT^feiJin,  1.  ^*  poffejfto^  Bra^.  lib.  4. 
faving.tbat  in  the  common  Izy/^feifed  or  feiftn  is  properly  applyed  to  ^p'-  ^63,  Idem, 
freehold,  and  popjfed or  poffejjion  properly  to  goods  and  chattels;  ^^;  5-  ^^'-  37*- 
although  fometiihe  the  one  is  ufed  inftead  of  the  other.  aoe"^"  ^ '  *^^' 

Flct.nb.  5.cap.5. 

•*  En  fin  demefiie  come  defect  in  dominico  fao  ut  in  feodo.**    Do-  Stinf.  Pr«r.  8. 
mnicum  is  not  onely  that  inheritance^  wherein  a  man  hath  proper  HJ«Com.fol.i9r. 

domimoa  Wrotc%'.tafa, 

(i)  [Sec' NQtc  96.]  (a)  [See  Noie'97.  J 

£  4 


Lib*  I.    Cap.  I.        Of  Fee  fimple.  Sed.  lo. 

dominion  or  ownerlhip*  as  it  is  diftingniflied  froln  the  lands  which 
another  doth  hold  of  him  in  fervice,  bat  that  which  is  manually 
occupied,  manured,  and  poflefied,  for  the  neceflary  fuftcntatton» 
inaintcnance,  and  fupportation  of  the  lord  and  his  houiholdy  and 
favoureth  4/0  dom9%  of  tne  honfc,  either  ad  men/am^  for  his  or  their 
board  and  fuftentation»  or  is  manually  received,  (as  rents)  for 
bearing  and  defraying  of  neccflary  charges  publike  or  private* 
Of  thefe^  faith  our  authoTj  he  (hould  plead,  that  he  is  leifed  in 
dcmhice  fuo  ut  dt  feodot  i.  c.  de  feodo  dominicaliy  feu  tend  dcmi^ 
nicalhfiu  redditu  dominicali ;  which  is  as  much  as  to  fay  demeyne 
or  demaine,  of  the  hand,  i.  e.  manured  by  the  hand,  or  received 
by  the  hand ;  and  therefore  he  calleth  it  manuall  occupation* 
poqiefdiy.  poflefllon  or  recipt  (3).     And  in  Dome/day  demeane  land  is  called 

inland  ;  as  for  example,  4  hovatas  ten  a:  de  inland^  it  10  hc^vatat 
in  fcrviiion 

•'  En  tiel  nianutll  occufationy  ^r."  There  is  nothing  in  our 
author  hut  is  worthy  of  obfervation.  Here  is  the  firft  (ufr.)  and  [l^*  D«J 
there  is  no  (^^>)  in  all  his  three  bookes  (there  being  as  you  {hall 
perceive  very  niany),  but  ic  is  for  two  purpofes.  Firfl,  it  doth 
imply  fome  other  ntxcfTary  matter.  Secondly,  that  the  fiudent  may, 
togeiher  with  that  which  our  author  hath  faid,  inquire  what 
authorities  there  be  in  law  that  treat  of  that  matter,  which  will 
worke  three  notable  cfFedls  :  £rft,  it  will  make  him  under^ 
fland  our  author  the  better :  fccondly,  it  will  exceedingly  adde  to 
i  the  reader's  invention :  and  laAly,  ic  will  failen  the  ipatter  more 
furely  in  his  memory ;  for  which  purpofe  I  have  for  his  eafe  in  tb^ 
beginning  fee  downe,  in  thefe  Inllitutes,  the  e^FeA  of  fome  of  the 
principal  authorities  in  law  as  I  conceive  them  concerning  the  fame. 
In  this  place  the  (^f.)  implyeth  poflcflion  or  receipt,  and  fuch 
other  matter  as  appeareth  by  my  notes  in  this  $e6lion.  A^  for 
the  authorities  of  law,  ycu  fliall  find  the  efFedl  of  them  in  this 
Sc£Uon,  and  the  like  of  the  reft  of  the  (Cffr.)  which  you  (hall  find 
in  the  Sed\ions  hereafter  mentioned,  omitting  thofe  (for  avoyding  of 
tedioufnefle)  that  either  are  apparent,  or  which  are  explained  in 
fome  other  places,  viz.  Se6l.  20.  48.  102.  108.  120.  125.  136, 
137.  146.  149.  154.  164.  |66,  167,  168.  177,  179.  183,  1^4.  194. 

200.  202.  210,  211.  217.  220.  226.  233.  240.  242.  244,  245.  248, 

262.  264.  269,  270,  271.  279.  320.  322,  3;23.  325,  326,327.  329,    ^ 

330-  335'  33^-  30-  347'  34?*  3+9'3So-352.  355»  35^.  359- 1^^^ 

365-  3';4»  375-  377-  3^*-  3«4-  3^9-  293-  395-  397-  399-  4o»'  40^* 
410.  417.  428.  433.  447.  449.  464.  470,  471.  477.  483.  489.  500, 

;5oi.  5*2.  C32.  552,  C55.  556.  cs8.  562.  S78.  59»»592,  593»594* 
603.  613.  624,  625.  630.  632.  634.  637, 638.  648.  659, 660, 661. 
^69.  687.  693.  7C0.  718.  745.  748,  749.  All  which  I  have  ob- 
i'erved  and  quoted  here  gncc  tor  all,  for  the  cafe  of  the  ftudious 
Reader  (i). 

Britton 205,206.  «*  Vt  defeodoJ*^  Where  («/)  is  not  by  way  of  fimilitudc,  but  to 
optJmc.FletAlib.  be  undcrflood  pofitivcly  that  he  is  feii'ed  in  fee.  And  fo  it  is 
^;  *^''P".5  where  one  pleads  a  defcent  to  one  ut  jilio  tt  b^tredi,  that  is,  to 

Idem.  lit).  3.  r  '  •'  '  J 

cap.  15.  -*•• 

(3)  [See  Note  98.]  to  lord  Coke's  obfervation  on  Littlct<Hi*t  uft 

( I )  Sec  m  fol.  %%.  a.  the  note  in  rcfpcft      pf  mtat  &c.  and  like  cxpreflioiv. 


Lib.  !•  Of  Fee  fimple.  Seft,  i-^ 

U.  9*  that  is  fonne  and  heyre^  et  fie  de  ceteris,  where  («/)  denotat 
iffiim  *viritatem. 


•'  Siconu  dt  adn/onjo/on**     Of  an  advowfon  [/]  wherein  a  man  [/]  7  E,  3.  63. 
hath  as  abfolute  ownerihip  and  propertie  a's  he  hath  in  lands  or  a4-  E.  3.  74. 
rents,  yet  he  fliall  not  pleadc  that  he  is  feifed  in  dominieo  fiio  ut  de  34-  H*  6  34. 
feodo  (2),  becaufe  that  inheritance,  favouring  not  de  domo,  cannot  {^^  JcV,^"*'* 
cither  fcrvc  for  the  fuflentauon  of  him  and  his  houfhold,  nor  any  Minwcap.*. 
thing  can  be  received  for  the  fame  for  defraying  of  charges.     And  f«tl.  17. 
therefore  he  cannot  fay,  that  he  is  feifed  thereof  in  dominieo  fiiO  de 
/eodof  whereby  it  appeareth  how  the  common  law  doth  deteil  iin)ony  (Do^r.  Plac. 
and  all  corrupt  bargaines  for  prefentations  to  any  benefice,  but  that  *?^*  ^®*^  ^9» 
[i'\  idotua  pirfona  for  the  difcharge  of  the  cure  fliould  be  prefented  \^\  q 
freely  without  expe£Ution  of  any  thing  :  nay,  fo  cautious  is  the  BolWcU's^lfe! 
common  law  in  thb  point,  that  the  pi.  in  a  ^uare  impedit  (hould 
recover  no  damages  for  the  loiTe  of  his  preientation  untill  the 
ilatute  of  W.  2.  cap.  5.  (3)  And  that  is  the  reafon  that  gardian  in 
focage  [/]  (hall  not  prefent  to  an  advowfon,  becaufe  he  can  take  [/]  8.  E.  2. 
nothing  for  it,  and  by  confequent  he  cannot  account  for  it.     And  Prc|cntmeut  al 
by  the  law  he  can  meddle  with  nothing  that  he  cannot  account  for.  ^^^  '°' 
(«]  And  in  a  writ  of  right  of  advowfon,  the  patron  fliall  not  17.  £.^"3.^^, 
alledge  the  explees  or  taking  of  the  profits  in*  himfelfe  but  in  his  29.  E.  3. 5.  * 
incumbent.    And  hereby  the  old  bookes  ihall  be  the  better  under-  31*  £•  3* 
ftood,  viz.  BraSon^  lib.  4.  trad.  3.  cap.  nu.  5.     Eft  autem  domini*  fp^r^^* 
tuat  quod  quis  hahet  ad  menfam,  et  fropri},.  Jicut  funt  £oordlands  \^k    '   ^  ^44- 
Anglich     And  Fleta^    lib.  5.    ca.  5.    Eft  autem  dominicum  proprie  [»,]  y.  £.  3. 63. 
terra  ad  menfam  affiguata.     Dominicum  etiam  diciiur  ad  dijferentiam  Bradlon  263. 
ejus  quod  tenet ur  in  fervitio.     But  of  an  advowfon  and  luch  like  37^ 

he  (hall  plead,  that  he  is  feifed   de  advocatione  nt  de  feodo  a  ^'^'^  ^'^-  5* 

/  \    *  cap*  5« 

jure  (4).  *'  ^ 

•*  Advowfon,*^  Jd<voeatio,  fignifying  an  ad  vowing  or  taking  into 
protection,  is  as  much  z^jus  patronatus.    Sir  William  Herle  in  7.  E,  3.  7.  E.  3. 4, 
fb!.  4.  faith,  that  it  is  not  long  pail,  that  a  man  did  know  what  an 
advowfon  was  ;  but  when  a  man  would   grant  an  advowfon,  he 
granted  ecclefiam  the  church,  and   thereby  the  advowfon  paiTed. 
Fide  45.  E.  3.  5.     But  furely  the  word  is  of  greater  antiquity  ;  45*  ^<  3*  5- 
for  in  the  Regiller  there  is  an  originall  writ  de  re8o  ad'vocationii, 
and  in  the  originall  writ  of  aifife  de  darreine  prefentment  the  patron 
is  called  ad*vocatus.     [«]  Vide  W,  z,    ca.  5.       And  fo  doth  [0]  [»]  W.  %.  ca.  5, 
JSra^on  call  him,     Ad*uocatus  autem  did  poterii  ille,  ad  quern  pertinet  MBraa.lib.4. 
jus  ad'vocationis  alicujus^  ut  ad  ecclefiam  prafintet  nomine  propria  et  non    ^*  ^^ 
alieno.     And  [p^  Fleta  lib.  5.  cap.  14.  agreeth  herewith  almoft  WFletalib.  5. 
tot  idem  nferbis  :  Ad'vocatus  eft  ad  quern  pertinet  jus  ad'vocationis  allerius  ^^'  **' 
icclefi^,  ut  ad  ecclefiam-  nomine  proprio  non  alieno  pojjit  prafentare* 
And  \q'\  Britton  cap.  92.  the  patron  is  called  avow,  and  the  patrons  [7]  Britton 
are  called  ad'uocatu  for  that  they  be  either  founders  or  maintain ers  ^'P*  9^ 
or  beae£idors  of  the  church  either  by  building  dotation  or  in- 
creafing  of  ]t»  in  which  refped  they  were  alfo  called  patronh  and 
t^e  advowfon^tf/  patronatus. 

And 

(i)  [Sec  Note  99.]  (4)  [Sec  Note  101.] 

(3)  [See  Note  100.] 


Lib.  I.     Cap.  I.        Of  Fee  fimplc.  Sf&,  !!• 

[r]33.H.6.  !!•       Arc!  it  is  to  be  anderflood  that  there  i«  a  great  [r]  divtrfity 

**"  ***'  ^^^^°^'      inter  iuivocatiQ/iem  medietatis  ecclt/titf  l^c,  et  medietatim  ad<vocatiofiis 

'^  Ncwtoiu'      ^^^h^^  I  > )  >  ^"^^  °^  ^^^^''  ^'^vcrall  remedies  for  the  iame.     For  the  ' 

31.  £.  J.  droit     advowfon  of  the  moity  is»  when  tb^re  be  feverall  p^ront  aftd  two 

6^,  69.  F.  N.  B.  feverall  incumbents  in  one  church,  the  one  of  the  one  moity  thereof,    . 

31.  b.  10.  Co.     and  the  other  of  the  other  xnolty,  and  one  part  as  well  of  the  church     \\o*  ^a 

i^V  '^w    a&.  ^*  ^^  ^^  towne  allotted  to  the  one,  and  the  other  part  thereof  to 

4c.  £^3*  ^         ^^  ^^'^^ »  ^^  ^"  ^^^^  ^^^  ^^^  patron  if  he  be  difturbed  ihall  have 

>~ines4i.  ^  quart  impedit,  quod  permittat  ipfum  pr^fentare  idoiuam  ptrjonam  ad 

45.  £.  3. 12.       mcdigtatem  ecclefia  (i). 

17.  E.  3.  78. 

17.  E.  %•    Dower  163*         (4.  Co.  75.     5.  Co.  xo2.    2.  Inft.  375.) 

(10.  Co.  2^5.  But  if  there  be  two  coparceners,  and  they  do  agree  to  prefent  by 

F.  K«  B.  33.)      turne,  each  of  them  in  truth  hath  ba«  a  moity  of  the  church;  but 

to  that  there  is  but  one  incumbent,  if  either  of  them  be  difturbed, 

fhe  (hall  have  a  quan  imptdity  ^e.  prafentart  idmtam  ptrfonam  ad 

ucUfiamy  for  that  there  is  but  one  church  and  .one  incumbent,  and 

[i]  Br!tton»        f^  Qf  ^i^e  \^^  \^2,).    But  in  [i]  the  faid  cafe  of  two  coparceners,  one 

^"  'e^i.  ^^  ^^^"^  ^^  *  ^'^^  ^^  ^n^\,  of  advowfon  de  mtdietene  ad'vo^ 

dro'^t  6S^,*69.  caiionis-f  for  in  truth  ibe  hath  but  a  right  to  a  moity  :  but  in  the 

F  N.  B.  %u  Ix  other  cafe,  where  there  be  two  patrons  ind  two  incumbents  in  one 

&  3r-  >•  church,  each  of  them  Ihall  have  a^wrlt  oi  rig^t  of  advowfon  de  ad<vo* 

5.  H.  7.  5.  catione  medietatis^ 

17.  E.  3.  30. 

75>  7^*     7'  ^*  3"  W*    ^'  '•  3*  4*5'     **•  ^^*  P*  33^-    '4-  W*  4-  'O*    33*  ^'  3*  ?^»f-  '^ip.  196. 

And  as  there  may  (as  hath  beene  faid)  be  two  feverall  parfons 

in  one  church,  fo  there  may  be  two  that  may  make  but  one  parlbo 

[r]  Britton,        in  a  church,      [/]  Britton  faith,  yf  ajcun  ejgli/e  foit  Jone  a  divers 

JO,  135.  perfons  per  un  /oh  a^(rwcy  nul  ne  fe  pur  a  pleadre  per  ajfife  ek  juris 

utrum  ne  nul  ejire  itnpiede  fans  Pautre,iffc^  And  theVewich  agreeih 
[«]  FIcta,  lib.  5.  Fleta,  [«]  Item  licet  aliqua  ecclejia  divifa  fuerit  inter  duos^fi-ve  bona 
ca.  i^.  fua  haheafit  commitnia  Jive  feparatOf  dum  tamest  unieum  baheunt  a/- 

vocatunii  mdlus  eorum  fine  alio  agere  poterit  vel^implacitari.  And- 
F.  N.  B.  49.  0.    Fii%h,  faich,  that  two  prebendaries  may  be  one  parfon  of  a  church, 

who  (hall  joyne  in  a  juris  utrum,  fo  as  one  redory  may  be  annexed 
to  two  feverall  prebends,  and  both  of  theip  make  but  one  parfon* 
But  where  one  is  parfon  of  the  one  moity  of  a  church  and  another  of 
F.  N.  B.  49.  p«  the  other  moity,  as  hach  been  faid,  there  one  of  them  (hall  have  a 
juris  utrum  againft  the  other,  and  in  the  writ  {hall  name  him  per/ona 
medietatis  ecclefia,  t^i:  But  for  avoyding  of  fufpicion  of  curiofiiie 
if  we  (hould  proceed  any  further  herein,  we  will  atiend  what  Littleton 
will  further  teach  us. 

Sea.  II, 

T^T  fipttij  que  borne  7ie  poit  aver       AND  note,  that  a  man  cannot  have 

pluis  ample  oupluis  greirMr  eJlaU  a  more  large  or  greater  elfate  of 

^inheritance  f  j)  quefeeftmpU*  inheritance  than  fee  iimple. 

THIS 

(5)  [Sec  Note  102.]  Advowf.  21.    2.  Leon.  36.    Dy.  78.  b,  & 

299.     W.'Jo.  44^.  &r  Wilf.  vel.  s.  p.  225. 
,  [18.  a.]  &  231. 

(i)  [See  Note  103.]  (3)  Ou  inheritance^  L*  andM«  Roh.  P. 

(2)  Sec  further  on   this  fubjc^  Doder.     and  Red. 


[i8,b.] 


Lib.  I.  Of  Fee  fimple.  ScGt.  i2« 

THIS  dotli  extend  as  weH  to  fee  fimplea  coaditional  and  qoali* 
fiedy  as  to  fee  firoples  pore  and  abfoluce.  For  our  author 
fpeaketh  here  of  the  anpleneiTe  and  greatneiTe  of  the  eihitey 
and  not  of  the  perdurablenefle  of.  the  fame.  And  he,  that  hath  a 
fee  iimple  condiiionall  or  qualified,  hath  as  ample  and  great  an 
eflate>  as  he  that  hath  a  fee  fimple  abiblute ;  fo  as  the  diveriity 
appeareth  betweene  the  quantity  and  quality  of  the  eilate. 

From  this  flate  in  fee  (imple^  c dates  in  taile  and  all  other  par* 
ticular  eflates  are  derived;  aad  therefore  worthily  our  author  be- 
ginneth  his  Firll  Bookc  with  tenant  in  fee  iimple,  for  a  j^rincipAli^* 
ribus  Jeu  dignitirihu$  tfi  mchcandum^ 

»•  Nfipoit  aver  pluis  ample  ou  grtinder  efiate,  ^cP  For  this  caufc  j^I.^^^lf  ^g' 
two  [tf]  fee  iimpiesabfoiute  cannot  be  of  one  and  the  iclfe-fame  J^.  h.  s.  * 
land.     \i  the  king  make  a  gift  in  iaile«  and  the  donee  is  attainted  Dicr  4. 


are  confolidated  and  conjoined  together  (4).     And  fo  it  is,  if  fuch  Dier  107. 

a  tenant  in  taile  doth  convey  the  land  to  the  king  his  heires  and  AuHrn's  cafe, 

fuccefibrs,  the  king  hath  but  one  eftate  in  fee  firaple  united  is  him,  **■•  38-  El'«. 

and  the  king's  grant  of  one  cftate  is  good,  and  fo  was  it  adjudged  in  nj'aj^  j  */** 

the  Court  of  Common  Pleas.     And  yet  in  fcveral  perfons  by  aft  in  betweenecbe 

law,  a  reveriion  may  be  in  fee  ilmple  in  one,  and  a  fee  fimpJe  de-  Qufene  PL  and 

terminable  in  another  by  matter  ex  pojifado ;  as  if  a  gift  in  taile  be  the  Bjftop  of 

»ade  to  a  villeine,  and  the  lord  enter,  the  lord  hath  a  fee  fimple  ^*j*^®'^*^n^ 

qualihcd,  and  the  donor  a  reveriion  in  fee  (5).    But  if  the  lord  in-  ^\'J^^V\,%^  * 

icoffe  the  donor,  now  both  fee  iimples  are  united,  and  he  hath  bu6  ^ 

one  fee  fimple  in  him»     But  one  fee  iimple  cannor  depend  upon  (Plowd.  559.Dy. 

another  by  the  grant  of  the  partie;  as  if  lands  be  given  to  A*  (6),  4*  &  »»•  Cro. 

io  long  as  B*  hath  heires  of  his  body,  the  remainder  over  in  fee,  the  J*™- 59©  finch, 

remainder  is  voyde  (7).  ,.  ro.  Abr.  827. 

Dy.  156.  b.) 

Seft.    12.^ 


ALSO,  purchafe  is  called  the  pof- 
feflion   of  lands   or  tenements 


JTEM^  purthafe  ejl  appel  la  pojfef- 
^  fion  de  terres  ou  tenements  que  home 

ad  per  fan  fait  ou  per  agreement'^  a  that  a  man  hath  by  his  deed  or 

quel  pojjejjion  tl  ne  avient  per  title  de  agreement,  unto  which  pofTeffion  he 

difcent  de  nul  de  fes  anceflersy  ou  dejes  commcth  not  by  title  of  defccnt  from 

coujtns^  nus  per  Jon  fait  aemejne.  any  of  his  anceltors,  or  of  his  coufins, 

but  by  his  owne  deed. 

PURCHASE  in  Latin  is  either  acquifitum,of  the  verbe  acqulro, 

for  fo  I  finde  it  in  the  original  Regillcr  234.     In  tern's  *vel  /#-  Bra^on  lib.  !• 

nementi^y  qu<e  'viri  et  mulieres  conjunaim  acquijiverunt^  C?r.  Brae*  ^,  j  ^'.      ... 

toH  calleth  it  perqutfitum;  and  by  [^]  Glan*vill  it  is  called  qu^ef^'  j,J^,  m^^'i! 

tus  or  perquifitum.  Bi  it.  c  3  3 . 

A  purchafe  is  alwayes  intended  by  tit1e>  and  moft  properly  by  '<>•  S4.  &  121. 

fome  kinde  of  conveyance  either  for  money  or  fome  other  coniide*  £'*  'J®*  ^^^' 

ration,  *^*' 

(4^  [See  Note  104.]  (7)  Ace.  xo-  Co.  97.  b.    See  an  ohfer- 

(5)  bee  ace.  poft;  117.  a.  vation  on  this  do£lrine  by  lord  ch.  juftice 

(6)  The  words  and  bis  heirs  feem  want*  Vaughan,  who  feems  to  quefUon  it*  Vaugh« 
ing  here.                              4.  269, 270* 


Lib.  !•     Cap.  I.        Of  Fee  fimple. 

-        ■        *  •  *  _  _   _ 

**         ration*  or  freely  of  gifcf  for  that  w  in  tewralib  »parchale~(i). 
But  a  def^ntt  becauie  h  commeth  meerely  by  ad  of  )aw,  \s  not 
{aid  to  be  a  puf  chafe ;  and  accordingly  the  makers  of  the  ad  of  par- 
Vflat"  liameDt  in'i  H.  j;.  ca.  c.  fpeake  of  them  that  have  lands  or  tene- 
afe4^.b-  ixicnts  by  purch^fe  or  aefcent  of  inheritance.     And  fo  it  is  of  an 
^'P-  5* .  cfchcate  or  the  like«  becaufe  the  inheritance  is  cad  apon^  or  a  title 
Tclted  in  the  lord  b^jiA-inlaw.-aod  not  by  his  own  deed  or  agreer 
ia<nt;  as  our  oMtifOr  here  faich  (2).    Like  law  of  the  Aatq  of  tenant 
^y  the  curcefie,  tenant  in  dovrer,  or<thc  like.   But  fach  asjattaine  to 
lands  by  meere  injury  or  wrong>  as  by  diireiiin»  intrufidn,  abate* 
>  ijienty  uifirpation,,  ^c.  cannot  be  faid  to  c£me  in  bv  pufciuUiu.<U)L. — 

ijiore  thjin  robbery,  burglarie,  pyraeyT  or  Ttrritttc,  j  cad  juftly  be  ' 
termed  Jurchafe  < 3).^  .-- • 

|Cro.  Jaw.  366."  ;  If  a  toblemap,  kntgM,  eTquTre,  ^c.  be  boned  m  a  church,-  ai\d  ^^ 
Foft.^.  ft.        -hfive  his  coat  arfior  and  pennons  With  his  anne5>  aid  (b^h  «ther   ' 
2-  la\  loa.)      ijftgncj  pf  honoiir  as  bdong  to  his  Idegree  or  order^  |fet  kip  ib  the  -- 

j  cpurchi  or  IF  a  graveflont  or  tombe  ^belaid  or  made,  K(C.  tor  a  ina.   T    . 

fr]  p.  H*4-M'  mimenc  of  htm>  {c]  in  oiis  cafe  albeit  the  freehold  -^f  the  cfmrck    *. 
Aij«h.  jq.  Ja.-     \^  in  ^\^^  parfoo,  and   tljat  the^e  be  annexed  to  ihejfrecliofd>  ye^  '  - 
k^nri«i>^T*i    ^^^^^^  ^*^  parfojfi  or  Aijy  iak4  them  or  deface  the^n,  bat.  He  h   ]'    ;  C 
cafe**     *°*       ii|bje£t  to  an  adibn  to  iHe  heiri  and  his  heircs  iir,tl^c  honour  ani    [},j  \  » 

S!mory  of^whofjs  anceftojr  tb4y  werq  fet  up  (4):"  And  fo  it^ioj-  T.     j  •. 
Iden  Mici*  lO.  Ja,  aid  herewith  atrec  the  lawes  [</]  In  <thec  i     * 
iof.  i3;Ooac.      c4untricsJ    Note  this  kihd  of  tnheritslnce.      And  foxBA  hojd  thal*^  v 


.  I 


ExecutoTi  i&S.  table,  pot'f  pan>  cart,  and  .ocher  <ead  cljatteU  moveable)  may  go  to 

til.  DcAfcAt.  (^p  heirei(6),  and  the  h^ire  in  that  cafe  may  have  aa  adHon  for.  V-  ]  j 

*'"jj.*^'  them  at  tie  comnion  law,  and  ii^ll  not  fue  for  them  in  the  cock--,  ^ '.  .  j 

JladamVVicJic»8  fi^icall  Court;  bpt  the  keire-loome  is  due  by  cuftonte  and  hofSy-    *  '  | 

c»fc.  >hi  common  Jaw  f;).     Ahd  theJ^]  ancient  jewcW  of.  the  cr^yne^   J2  '  " 

[el  Vldt  are  heir€'>loome«,'and  fiuU  defcrnd  to- the  next  fuccejror,  aundAre^    x  '•   ' 

aH.  H.  24.  j^  deviTable  by  t^ftaraent.     AnJheire-loome  'a  calTed ;/f //fr//^*«r^-  i 

(12.  Co.  i  04.}  or'>?r^#-/r^//flr///w/                                1         ••"'              """!,.            T  T  1  " 

Int.  adju4icaU  teiHmeniori^m'  infrA    h  ndttaum   pradWiitm    exijltnti'nn  f  oft  ^  mortem  ";    '^  j  • 

coram  R«gcTr.  finkectfkrum  fuorum  bahehunt^  iSc.  priiicipaliumt  Angiich  an  heire-  '      ' 

7o.  104.  i|»  The-  -^cimc,  vi;t.  di  qu^am  genere   cataitkrum,   uier^liun^  CTr.  optimum  ■ 

laar.  Se^,  a4i,  pti^tftfumy  ^tptlmapt  imntavi^  tfprimum  dphuvih  ^c.                        — —  '  ~"  •  .j 

241^  &c.                ^ur  auchur  hath  not  fpoken  of  pardenerrin  this  Chapter^  For  tliat  ■  \ 

br  hath  pai-iicular  Chapters  X)f  the  iaitie.                               J  ;q 


! 


Gradus  Farenttkc^  \$c*  .    •  k 


(i)  tSec  Note  105,)  (5)  [See  Note  107O  »                           '  J 

r»)  [See  Note  106.]  >     (6)  [See  Note  io8»]  • 

(^)  Sc^acc.  ante.  3jK          *  (7)  [See  Note  109s.]                                 5 

(4^  See  Cro.  Jam*  367.     1.  Bulftr.  i^i*     See  too  the  fcvend  bookt 

cited  m  Vin.  Abr,  DefienfE,*  j 


i»  • 


Chap. 


Lib.  I. 


Of  Fee  ta-Jc. 


Sed.  13. 


Chap.  2. 


Of  Fee  taile. 


Sed. 


Cr*ENJNT  in  fee  taile  eft  per 

"*    force  de  leftatuie  de  Weft.  2.  cap. 

I.  car  devant  le  dit  Jlatutey  touts 

€nberitancesfuerontfeefimpU\  car  touts 

les  dones  que  font fpecifies  deins  mefme  le 

JiatHte  fueront  fee  Jimple  conditional  al 

common  ley-t  come  appiert  per  le  reherfal 

de  mefme  le  Jlatute,      Et  ore  per  eel 

flatute  tenant  en  le  taile  eft  en  deux 

maners^  c* ejiafcavoir^  tenant  en  taile 

generally  et  tenant  en  taile  fpeciaL 


TENANT  in  fee  taile  is  by 
force  of  the  ftatute  of  JV,  2.  cap, 
I.  for  before  the  faid  ftatute,  all;^ 
inheritances  were  fee  (imple ;  Tor  all^ 
the  gifts  which  be  fpecified  in  that 
ftatute  were  fee  flmple  conditional  at 
the  common  law,  as  appeareth  by  the 
rehearfall  of  the  fame  ftatute.  And 
now  by  this  ftatute,  tenant  in  taile  \% 
in  two  manners,  that  is  to  fay,  tenant 
in  taile  general!,  and  tenant  in  taile 
fpeciall. 


••  Cr^ENANT  en  fee   tailed      Tallium,  or  feodum   talliatum,   is    (a.  Inft.  j^i.) 
^    derived  of  the  French  word  tailhnfcinderei  for  fo  Liuleton  J^"J''^*jf;  ** 
himfeife  in  this  Chapter,  ScA.  i8.  faith.  fla.'c?    "^  ** 

(Polt  22.  a.) 

'«  Le  Statute  de  W.  2.'*     This  ftatute  was  made  in  ij.f.  i.  and 
is  called  Weft.  2.  becaufe  the  parliament  was  holdenat  Weftminftert 
flO*  d.*J  and  hath  the  name  of  the  fecond,  becaufe  another  parliament  was 
formerly  holden  at  Weftminfter  in  the  third  year  of  the  fame  king's 
raigne,  which  was  called  Weftminfter  the  firft.     And  albeit  manie   (i-Inft  33'') 
parliaments  were  after  holden  at  Weftnunfter  beiides  thefe,  yet  were 
they  two  oncly,  propter  excelUnfiam»  called  the  ftaiutes  of  Weft* 
minfter.     And  the  ad  intended  by  Littleton  is  ^.2.  ca.  i.  upon 
which  ftatute  oar  author  in  the  Inner  Temple  did  learnedly  read, 
whofe  reading  I  have.     Of  king  Ed^  n  and  of  this  ftatute,  ilr 
William  Herle^  chiefe  juftice  of  the  court  of  common  pleas,  in  5.  E» 
3.  14.  faith,  that  king  E.  i.  was  the  wifeft  king  that  ever  was :  and   5*  £•  3. 14* 
the  caufe  of  the  making  of  this  ftatute  was  to  preferve  the  inhe- 
ritance in  the  blood  of  them  to  whom  the  gift  was  made.     And  in 
9.  £.  3.  22.  he  faith,  that  they  were  fage  men  that  made  this  9.  £.3.  is*       , 
ftatute  (1).    See  more  of  this  in  the  Chapter  of  Warranties,  Sed. 

746- 

Of  this  eftate  taile  it  is  (aid,  [a"]  Modus  legem  dat  donationi,  et   [a]  Fietaiik). 

^  tenenda  eft  etiam  convention  quia  modus  et  convent io  *i;incunt  lege 'n  :  ut    n*^*JL,.. 

ft  alt  cut  cum  uxore  ft  at  donatio^  habendum  et  tenendum  ftbi  et  haredibus   ^  r  &  ** 

quos  inter  e3s  legitinih  procreabunt^  ecce  quod  donator  *vult  tales  hteredes  Brit.  ca.  24. 

in  h^treditate  paternd  et  maternd  fiiccedant,  aliis  haredibus  eorum  re-  ic  3(1. 

motioribus  penitus  exclufis  :  et  quod  'voluntas  Jonatoris  obftr*vari  debet, 

manifefte  apparet  per  hac  ftatuta,     ^ia  autem  dudum  regi  durum 

videbatur,  Sc. 

**  Devant  le  dit  ftatute  [b'\  touts  inheritances  fueront  fee  fimpU?^   ig,  Briu  ca.  36. 
Here  fee  (imple  is  taken  in  his  large  fenfe,  including  as  well  condi-  fol.  93.     Pi. 
tionall  or  quali(ied,  as  abfolute,  to  diftinguilh  them  from  eftaies  in  Com.  235.  $61. 
taile  (ince  the  faid  ftatute.      Before  which  ftatute  of  donis  condi*  **^o^  *  **'*' 
//Miz//^i^/,  if  land  had  beene  given  to  a  man,  and  to  th^  heires  males  /,,  inft.^,^^,, 

of  7.  Co.  3S  j 

(i)  However  lord  Coke  in  other  places  finds  great  fault  with  the  ftatute  de  dom. 
See  poft.  19.  b. 


Lib.  I.     Cap*  2^  Of  Fee  tafle. 


Sed.  1 3* 


f  r]  44*  E.  -5.  3. 
30.  E.  1.  Form- 
don  66. 
7.  E.J.  6,7. 
7.  H.  4.  31. 
iz*  U.  4. ». 

[/)i8.  E.3.46. 

18.  Air.  p.  5* 
12.  E.4. 3. 

r/]  ♦•  H.  3- 

Furmdon  34* 
18.  Aff,  5. 
i«.  E.  4.  3* 
Pi.  Com.  247.  b. 
]8.  E.  1  tit. 
Fof  oadon  58,  59. 


i 


1.  Ro.  Abr* 
40.) 


k]  30-  ^- 1. 

ForoKfon  5. 
Tcmps  E.  I. 
ibidem  62. 
19.  E.  2. 
Formdnn  61  • 
PI.  Com.  246. 

U]  4  E.  a. 
r  ormdon  50. 


( J .  Ro.  Abr« 
837.)  • 

ii]  6.  E.  3.  56. 
o.  of  Ekham't 
cale. 

[|]45.A0;p.6. 


of  his  body,  the  having  of  an  iflue  female  had  beene  no  per- 
formance of  the  condition  ;  bat  if  he  had  iiTuc  mal^»  and  dyed,  and 
the  iifae  male  had  inherited,  yet  he  had  not  had  a  fee  iimple  ab- 
folnte ;  [r]  for  if  he  bad  died  without  iiTue  male,  the  donor  (honld 
have  entred  as  in  his  reverter.  By  having  of  i/Tue,  the  condition 
was  performed  for  three  purpofes :  Firfty  to  alien :  Secondly,  jto 
forfeit :  Thirdly,  to  charge  with  rent,  common,  or  the  like.  But 
the  courfe  of  defcent  was  not  altered  by  having  iffue  (2) :  for  if  the 
donee  had  iffue  and  died,  and  the  land  had  defcended  to  his  iflTue, 
[^]  yet  if  that  iiTue  had  dyed  (without  any  alienation  made)  without 
iiTue,  his  cojlaterall  heire  ihould  not  have  inherited,  becaafe  he  was 
not  within  the  forme  of  the  gift,  viz.  heire  of  the  body  of  the 
donee.  [/]  Lands  were  given  before  the  ilatute  in  franlce- 
marriage,  and  the  donees  had  iiTue  and  died,  and  after  the  iiTue 
died  without  iiTue ;  it  was  adjudged,  that  his  collateratl  iiTue  ihould 
not  inherite,  but  the  donor  ihall  re-enter.  So  note,  that  the  hcir^ 
in  taile  had  no  fee  fimple  abfolute  at  the  common  law,  though  there 
were  divers  defcents  (3). 

If  lands  had  beene  given  to  a  man  and  to  his  heires  males  of  his 
bodie,  and  he  had  iil'ue  two  Tonnes,  and  the  eldeil  had  iiTue  a 
daughter,  the  daughter  was  not  inheritable  to  the  fee  fimple,  but 
the  younger  ibane  per  formam  doni*  Ai>d  To  if  land  had  beene 
given  at  the  common  law  to  a^  man  and  the  heires  females  of  his 
body,  and  he  had  iiTue  a  fonne  and  a  daughter,  and  died,  the 
daughter  ihould  have  inherited  this  fee  fimple  at  the  common 
law  (4) ;  for  the  llatuie  of  iionis  conditionalibus  crcateth  no  ellate 
taile,  but  of  fuch  an  eilate  as  was  fee  fimple  at  the  common  law,  and 
is  defcendable  in  fuch  forme  as  it  was  at  the  common  law.  \f  the 
donee  in  taile  had  iiTue  before  the  ilatute,  and  the  ilTuc  had  died 
without  iiTue,  the  alienation  of  the  donee  at  the  common  law 
having  no  iiToe  at  that  timg,  had  not  barred  the  donor. 

k3  ^^  donee  in  taile  at  the  common  law  had  aliened  before  any 
iiTue  had,  and  after  had  iiTue,  this  alienation  had  barred  the  ifTue^ 
becaufe  he  claimed  a  fee  fimple;  yet  if  that  iiiW  had  died  without 
iiTue,  the  donor  might  re-enter,  for  that  he  aliened  before  any  imie, 
at  what  time  he  had  no  power  to  alien  to  barre  the  poiTibiliiic  of 
the  doner.  [Jj']  But  if  feme  tenant  in  laile  had  taken  huIBand,  and 
had  iilue,  and  the  hufband  and.  wife  had  aliened  in  fee  by  deed 
before  the  ilatuj(e»  yet  the  iiTue  might  hav«  had  a  formdon  ia 
defccnder  (5)  ;  for  the  alienation  was  not  hwful :  but  othcrwife  it  is, 
if  it  had  beene  by  fine.  And  thefe  things,  though  they  feem 
ancient,  are  neceiTarie  notwich (landing  to  be  knowne,  as  well  for 
the  knowledge  of  the  common  law,  as  for  annuities  and  Tuch  like 
inheritances,  as  cannot  be  intailed  within  the  faid  flatute,  and 
therefore  remainc  at  the  common  law.  [/]  If  the  king  before  the  -  -  - 
ilatute  q(  donis  conditional //us  had  made  a  gift  to  a  man,  and  to  the  l^9*  ^*J 
heires  of  his  bodie  begotten,  the  donee  foji  frolem jufdtataih  might 
have  aliened  as  well  as  in  the  cafe  of  a  common  perfon.  [^}  But 
if  the  donee  had  no  iiTue,  and  before  the  ilatute  had  aliened  with 
warrantie,  and  died,  and  the  warrantie  had  defcended  upon  the 
king,  this  ihould  not  have  bound  the  king  of  his  reveriion  without 

alTeis; 


(2)  [See  Note  1 10.] 
{,{)  [Set  Note  iii.J 


(4)  [See  Note  112.] 

(5)  [Sec  Note  ri3.] 


x 

» 


I/Ib.  t.  Of  Pee  talle.  Sed.  13* 

aflets;  but  otherwife  it  was  in  the  cafe  of  a  common  perron  (i). 
£/]  Of  the  other  dde,  if  lands  had  beene  given  to  the  king  and  to  [/]  PI.  Com. 
the  heires  of  his  bodie,  he  coald  not  befbre  iiTue  have  aliened  in  fee»  ^4^*  ^ 
bnt  onely  to  have  barred  his  iffue  as  a  common  perfon  might  have  ^^Z''^'  39»-  37^ 
done,  but  not  to  have  barred  the  rev^rfion,  for  that  (hoaJd  have    '' 
beene  a  wrong  in  the  cafe  of  a  fubjeft,  and  the  king's  prero- 
gative cannot  alter  his  cafe,  nor  make  it  greater  than  the  donor 
gave  unto  him  ;  and  it  is  a  maxime  in  law,  that  the  king  can  do  no    /'' 
wrong.    When  ail  eftates  were  fee  iimple,  then  were  purchafors   C 
fiire  of  their  purchafes,  farmers  of  their  leafei,  creditors  of  their 
debts,  the  kin;^  and  lords  had  their  efcheats,  forfeitures,  wardfltipa 
and  other  promts  of  their  feigniories:  and  for  thefe  and  other  like   i<>.  Co.  ^j^.  hi 
cafes,  by  the  wifedome  of  the  common  law  all  eftatcs  of  inheritance  I'ort.cafe. 
were  fee  fimple ; .  and  what  contentions  and  mifchiefs  have  crept 
into  the  quiet  of  the  law  by  ihefe  fettered  inheritances,  dailie  ex- 
perience teacheth  us  (a).     But  fee  more  of  this  matter  in  the  afore- 
faid  Chapter  of  Warrantie,  Seft.  746.  ^ 


Ok-  Vfc 


44 


4€ 


Common  ley.**    See  for  ^xpUcatien  hereof,  Sedt  1 70* 


Come  appiert  per  k  reherfall  de  me/me  leftatuteV     Here,  by  the 
authoritie  of  our  author,  the  rehearfall  or  preamble  of  a  ftatute  is  Doft.  and  St«d« 
to  be  taken  for  truth  ;  for  it  cannot  be  thought,  that  a  fbtute,  that  Uh-  »•«.  55. 
is  made  by  authoritie  of  the  whole  realme,  as  well  of  the  king,  as  of 
the  lords  fpirituall  and  temporal!,  and  of  all  the  commons^  will  recite 
a  thing  againft  :he  truth. 


4€ 

44 


Et  ore  per  celjlatuie  teti(tKt  en  tatle  0  en  2.  manner $»  (cil.  tenant 

en  tayle  generally  et  tenant  en  tajU  e/pecialL** 

This  divifion  of  an  eftate  taile  is  perfefl  and  found  ;  for  the 
membra  dlvifUniia,  viz.  gene  rail  and  fpeciall,  are  converted  properly 
with  the  thing  defined,  and  they  are  proved  by  many  authorities  of 
law,  and  approved  of  all  learned  men,  and  \o  are  all  the  diviiions 
through  all  his  three  bookes,  which  the  ftudious  and  diligent 
reader  will  obferve.  And  how  excellent  and  difficult  a  thing  it 
is  to  divide  rightly  and  properly,  efpecially  in  the  law,  the  learned    ^  /. 

do  know. 

hy  this  ftatute  the  land  is  as  it  were  appropriated  to  the  tenant  {piowd.  55$. 
in  taile,  and  to  the  heires  of  his  body;  and  therefore  [r]  if  an  i.Ro.AlK.7Sa) 
eUate  be  made,  either  before  or  fince  the  Aatute  of  27.  H,  8.  cap.  10.  V^j'^L  ^'  ^' 
to  a  man  and  the  heires  of  his  bodie,  either  to  the  ufe  of  another  JJ^ feoffments al 
and  Us  heires.  or  to  the  ufe  of  himfelfe  and  hir  heires*  tjiis  limi-  ^7.  H^S.  fo. 
tation  of  ufe  is  utterly  voyde.     For  before  the  faid  ftatute  of  27. 
H.  S.  he  could  not  have  executed  the  eflate  to  the  ufe ;  and  fo  was  ^^  ^^ . 
it  adjudged  [/]  in  an  eje^onefirma  between  John  Cvwper,  plaintifc,  jaiihtkckinft 
4Bd  Tb^as  Franklin f  ^z.  defendant  (  3  )  •  beneii. 

(i)  [See  Note  114.]  domj.    See  poft.  370.  bu   and  Mildmay*t 

(1)  Lord  Coke  in  many  other  places  cafe  6.  Co.  40.  a. 
is  very  ftrong  in  his  reprefentation  of  the         (3J.  [See  Note  iii|.] 
incQUvcniencies  produced  by  the  ilatutc  di 


5ea 


Lib.  !•    Cap.  2.        Of  Fee  ftlilct 


Scd.  14,  15, 


Seft.  14,  15, 


Cr^EN'ANTen  taiU  gemrall  ejt^  leu 

■^     tcrres  ou  tenements  font  clones  a  un 

home  it  a  fes  helres  de  fon  corps 

ingendres.     En  ceo  cafe  eft  dit  £enerall 

taiUy  pur  ceo  que  quefcunque  feme^  que 

tlel  tenant  efpoufa^  (s*il  avojt  plufors 

femes^  et  per  chtfcun  de  eux  il  ad  ij/iie). 

uncore  chefcun  de  les  ijfues  per  pofjibi^ 

litie  poit  enheriter  Is  tenements  per 

force  del  done  \  pur  ceo  que  chefcun  tiel 

ifjue  eft  defon  carps  engendre. 


^NmefnH  le  manerefly  lou  terns  ou 
tenements  font  donts  a  unfenuy  et 
a  les  heires  di  fa  corps  tffuants  ; 
coment  que  elavoit  divers  barons^  uncore 
fiffue^  que  el  pott  aver  per  chefcun 
iarony  poit  enheriter  come  iffui  en  le 
taile  perforce  de  tiel  done ;  et  pur  ceo 
tielx  donesfont  appelUs  generall  tailes. 


TENANT  in  taile  gcneraH  is, 
where  lands  or  tenements  are 
given  to  a  man^  and  to  his  heires 
of  his  bodie  begotten.  In  this  cafe  it 
is  faid  general]  taile,  becauib  whatfo« 
ever  woman,  diat  fach  tenant  taketh 
to  wife,  (if  he  hatli  manv  wives,  and 
by  every  of  them  ham  iffue)  yet 
everie  one  of  thefe  iflues  by  poffibilitie 
may  inherit  the  tenements  by  force  of 
the  gift;  becaufe  that  everie  fuch 
iflac  b  of  his  bodie  ingendred. 

IN  the  fame  manner  it  is,  where 
lands  or  tenements  are  given  to  a 
woman,  and  to  the  heire$  of  her 
bodie;  albeit  that  fhe  hath  divers 
hufbands,  yet  the  iflue,  which  (he  may 
have  by  every  hu(band,  may  inherit  as 
ifllic  in  taile  by  force  of  this  gift  •, 
and  therefore  fuch  gifts  are  called  ge- 
nerall tailes. 


Vid.  Se£t  u 


(Ante  6.  a.)      « 
[rj7.E.3.  363. 
18.  E.  3.  27. 

32.  H.  6.  a3. 
5.  E.  4*  3* 
X.  H.  7.  %%, 
4.  K.  7.  9, 
I.  H.  5. 
x.H.  S.  fol.  3« 
Nevirt  cafe. 
10.  Co.  33,  34. 
PI.  Com.  in. 
ManxePi  cafe 
fol.  %,  St  3. 
(7.  Co.  33.  • 

II.  Co.  !• 

I.  Ro.  Abr* 

837-8. 

JO.  Co.  87.) 

[ail7.Afr.  p.  X2. 

7.  £.6.  I. 

(Fitzh.  N.  B. 

47«.  f-) 


*'  CJ^^ERRES,*'  terra.  In  his  generall  and  legall  fignification,  (.is 

J-     hath  been  faid  before)  includeth   not  onely  all  kinde  of 

grounds,  as   medow,  padure,  wood,  &rc.  but  houTes  and  all 

edifices  whatfoever.    In  a  more  reftrained  fenfe  ic  is  taken  for 

arable  ground. 

"  Tenements**  tenemental  This  is  the  only  word  which  the  faid 
(latute  of  IV,  2.  that  created  eilates  taile,  ufeth ;  and  ic  includeth, 
not  only  all  corporate  inheritances,  which  are  or  may  be  ho1den» 
but  alfo  all  inheritances  ifTuing  out  of  any  of  chofe  inheritances,  or 
concerning  or  annexed  to,  or  exercifible  within  the  fame,  though  I  20*  ^aJ 
they  lie  not  in  tenure,  therefore  all  thefe  without  queftion  may  be 
intailed.  As  [/]  rents,  eftovers^  commons  or  other  profits  what- 
foever granted  out  of  land ;  or  ufes,  offices,  dignities  which  concerne 
lands  or  certaine  places,  may  be  entailed  within  the  faid  flatute, 
becaufe  all  thefe  favour  of  the  realtie.  But  if  the  grant  be  of  aa 
inheritance  merely  perfonal»  or  to  be  exercifed  about  chattels,- 
and  is  not  ifltiing  out  of  land,  nor  concerning  any  land,  or  fome 
certaine  place,  fuch  inheritances  cannot  be  intailed,  becaufe  they 
favour  nothing  of  the  realtie.  But  examples  will  illuflrate  and 
make  this  learning  cleere. 

The  writ  of  aflife  [«]  was  De  lihero  lenementot  and  made  his 
pleint  of  the  office  of  the  fourth  part  of  the  ferjeanc  of  the  com- 
mon place,  and  the  writ  adjudged  good;  and  feeing  that  a  man 
hath  a  freehold,  libtrum  tensmentum  in  it,  by  confeqaent  it  may  be  in- 
tailed. 

Tha 


Lib.  !•  Of  Fee  taile.  ScA.  15. 

l^he  office  of  the  keeping  of  the  church  of  oar  hdy  of  Lhcolne  iS«S.  3*27. 
Was  intailedt  and  ^.ftmudon  there  brouglit  upon  that  gift  of  the  f  j^i  ^  £  ^ 
office  by  the  ifTuc  in  taile.     The  [jt]  office   of  the  marihall  of  io.e!4.  14J* 
J?«^/aW  intaiied  (i).    The  [jr]  office  of  one  of  tHe  chamberlains  [/I11.E.4.  u 
of  the  exchequer  intailed.     1.  U  7.  28.    The  office  of  a  forrefter-  >•  **•  7-  »*• 
ihip  intailed.    4.  //.  7.  lo.    9.  £.  4.  ^6.  b.    Charters  intailed  (a).  ^  ? *  ^  '*'; 
19.  ^.  8.  3.    Ufe  intailed.    nomination  to  a  benefice  inuiled.         \  M^if  «r 

Alfo  a  name  of  dignitie  may  be  intailed  mthin  the  ftatute»  \a\  as  i.  h.  5. 1?* 
dukes,  marqueiTes,  earles,   vifcounts»  barons ;   becaufe   they   be  [«]  7-  Co.  33* 
named  of  -  fomc  counde^  mannor*  towne,  or  place  (3).     If  the  34- Nevir«  cafe* 
iffuc  in  taile  [^]  'm^fwmidim  in  t\iC  de/anJtr  be  barred  hy  a  falfc  veV  e'tttfe* 
verdid,  his  releafe  is  no  barre  to  his  \Siat,  albeit  the  adion  is  at  the  ^5.  ^0.7^6^ 
common  law.  Poft.  391.  h. 

The  like  law  is  of  a  writ  of  erroor.    3.  Blis^  Dytr  188.    If  a  '  Sjd.z6i.) 
gift  in  taile  be  made  wich  warrantie,  the  donee  releafes  the  warranties  ^^\l^  ^^'  ^ 
this  (hall  not  bind  ihe  ifl'ae  in  taUe  »  for  to  all  thefe  cafes  and  the  \^^^'  ^^^' 
like  the  faid  ilatute  doth  extend. 

But  if  I  grant  to  a  man*  and  to  the  heires  of  his  body«  to  be 
keeper  of  my  hounds^  or  ma((er  of  my  horfe*  or  to  be  my  faulconer^ 
or  liich  likcj  with  a  fee  therefore,  yet   thefe  cannot  be  intailed  P)-Coai.m 
within  the  faid  fbtute.  for  that  they  be  not  ilTuing  out  of  tenements,  Manxcl'ictfe. 
nor  annexed  to,  or  exercifible  within,  or  concerning  lands  or  tcne-  j\^  Abr/ 
meats  of  freehold  or  inheritance,  but  concerning  chattels,  and  837.) 
favour  nothing  of  the  realtie.     And  fo  it  is,  if  I  by  my  deed  forme 
and  my  heires  grant  an  annuide  to  a  man,  and  the  heires  of  his 
body,  for  that  this  only  chargeth  my  perfon,  and  concerneth  no  land, 
nor  favoureth  of  the  realtie  (4}.    In  all  thefe  cafes  he  hath  a  fee 
condidonall,  as  they  were  before  the  .fiatute,  and  the  grantee  by 
his  grant  or  releafe  may  barre  his  heire,  as  he  might  have  done  at 
the  common  law,  for  that  in  thefe  cafes  he  is  not  reibrained  by  the 
iaid  ilatute  (5). 

• 

•'  Et  a/es  heires  de  fen  corps  engendresV  In  gifts  in  taile  theft 
words  (beins)  are  as  neceflary,  as  in  feoffments  and  grants  1  for 
feeing  every  eftate  taile  was  a  fee  iimple  at  the  common  law,  and  at  / 
the  common  law  no  fee  iimple  could  be  in  feofFements  and  grants 
without  thefe  words  (heires J,  and  tluit  an  cftate  in  fee  taile  is  but  a 
Cut  or  reftraiped  fee,  it  followeth,  that  in  gifts  in  a  man's  life-  dme 
no  eflate  can  be  created  without  thefe  words  (heires J f  unlefle  it  be 
in  cafe  of  frankmarriage,  as  hereafter  Ihall  be  ihewed.  And 
where  Liukton  faith  (heires)^  yet  (heire)  in  the  fingular  number  in 


this  is  a  good  eflate  taile  to  B,  for  that  in  forma  pradtSd  do  in-  ^p^^,  ^s^.  b. 
dude  the  other.    If  a  man  letteth  lands  to  A,  lor  hfe,  the  re-  i.  R0.Abr.83sf. 
mainder  to  A  in  taile,  the  remainder  to  C.  in  firmd  fr^ediQd^  this  8.  Co.  57. 
remainder  is  void  for  the  incenainue.     But  if  the  remainder  hid  V^''^?) 
beene,  the  remainder  to  C.  in  eddem  formd^  this  had  beene  a  good  ** 

eftare  taile-,  for  idem  femtter proximo  antecedenti  refatur.  If  a  man 
give  lands  or  tenements  to  a  man,  et/eminijuo  or  exitihus  <velproLihus 
de  corpere/uo,  to  a  man,  and  to  his  feed.  Or  to  the  iiTues  or  children 

of 

(1)  [See Note  116]  (5)  [Sec Note lao*] 

(a)  [See  Note  117.] 

(3)  (See  Note  118.  j  [^^h.] 

(4}  [SceNote  X19.]  (1}  See  this  cafe poft.  fti.  a. 
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(Cro.  Blis.  III.  of  his  body,  he  hath  but  an  eftate  for  life;  for  albeit  that  the 
S  C  iS     X  1  v'  ftjitotc  provideth,  that  'voluntas  ^natoris  ficundum  formam  in  chart S 
v'ld.  Shelley's       dtnt  fui  manifejjfi  exprtjfam  de  ea:ter9  ohfervelur^  yet  that  will   and 
die.  I.  Co.         intent  muft  agree  with  tJie  rules  of  law.     And  of  this  ooinion  wa» 

our  author  himfclfe,  as  h  appeared  in  his  learned  reading  afore-' 
ft  Ro.  Abr.  mentioned  upon  this  ftaiatc,  where  he  holdcih,  if  a  man  giveth 
S37.)  land  to  a  man  et  exitibus  de  certore  fuo  legitime  procreafiy,  or  ftminf 

fuo^  he  hath  but  an  eftate  for  life,  for  that  there  vvanteth  words  of 

inheritance  (2), 

'    «'  De/on  ccrjts,**    Thcfe  words  are  not  fo  ftriftly  required  but  that 
^  they  may  be  exprefTcd  by  words  that  amount  to  as  much :  for  the 

example  that  the  ftatute  of  f^\  2.  putteth  hath  not  thcfe -words  fde 

(7.  Co.  41.)       .  corf  on  J  but  xhci't  words  fharedihus  J   r\z.-  Crm  alifuis  dat  terrojfi 

'  fuatn'  ulicui  ^'viro  et  ejus  uxor/  et  b^tredilrus  d^  ipfis  *vir9  tt  hiuliere. 

[/■]  3-  ^*  1'        procrectis.     If  lands  be  given  \c\  to  A;  ev h/eredihus  y«w  idem  B,  de 

lit.  B. eve  743.     p^j^^  j^j^^f,^  j^^  iegitimr  frocrearet,  this  is  a  good  eftate  in  efpeciall 

i'llattsl* '  ^         ^'^^'^  (albeit  he  hath  no  wife  at  that  time)  without  thefe-words  (de 

d]  12.  H  4. 1.     ctrpore)*    So  it  is  [^']  if  lands  be  g;iven  to  a -man,  and  to  his  heircs 

yj  37.  H.  6. 1 5.*  which  he  fhall  beget  of  his  wife,  \e'\  or  to  a  man  tt  hectedihus  dt 

\  /"«  5*  H.  c.  6.    carut  fudy  or  to  a  [/]  man  et  hucredilfus  de  fe.     In  all  thefe  cafeff 

(7.  Co.  41.)        ^.j^^iy,  jjg  gQ^^  eftatcs  in  taile,  and  yet  ihefe  words  de  corpote  are 

omitted.  ...  

[g]  11.  H.4,».  It  is  holdcn  [g]  by  fome  opmions,  that  if  th^rebe  grandfather 
per  Hereon.  father  and  fonne,  and  lands  are  given  to  the  grand  fathery  and 'to 
^6^b  *^  **  ^^^  heires  begotten  by  the  father,  the  father  dyeth,  the  grandfather 
a  •   •  **0'  ^)     jycth,  the  fonne  is  in  as  heire  to  the  grandfather  begotten  upon  the 

body  of  his  father,' and  the  wife  of  the  grandfather  in  that  cafe  ftiaJ! 
'  be  endowed.     But  tertaine  it  ry,  that  in- fomc  cafes  one  -ftiall  have 

the  land  per  formam  doni  that  is  not  iftTue  of  the  body  of  the  donees 

which  fee  Sedion  30. 

.  ••  .  .      .  .      . 

'«•  Engendres.^*    This  tvord  mscy  \rt  many  cafes  be  omitted  or  ex- 

prefled  by  the  like,  and  yet  the  eftate  in  taile  is  good  :  zsyharediht^ 

'  ^'  \  \  ^*^        ^^  forne^  baredihus  defe,  barred^  quosjibi  contigerit,  iffc,  as  is  aforcfaid  ; 

a    E       28        ^"^  where  the  word  of  Littleton  isj  ingcndred,  or  begotten,  pro-^ 

^    '  ^'     '       creatis,  yet  if  the  word  hz  procreemdis,  or  quvs  frocrearuerit,  the  eliate* 

in  taile  is  good  ;  and  as  frocriatis  IhaH  extend  to  theiftues  bc- 

f  ?.  Co.  4Xt  gotten  afterwards,  fo  procreattdis  fhall  extend  to  the  iffues  bcgottea 

Ovv.x5a.J  before,  (3). 


Se<5l.  id* 

rr'E NANT ^niaili  fpeciaU ejljou  'HrE.N  ANT  in   taile  fpcciall  is, 

'^     ttrres  ou  tefiementsfont  done 5  a  un  .where  lands   or  tenements  are 

home  et  a  fa  feme^  et  a  Us  heires.  de  given   to  a  man  and   to  his   wife, 

lour  deux  corps  ertgmdreu    Entielcafe  and  to  the  heires  of  their  two  bodies 

;////  poet  inherit er  per  force  de  le  ait.  begotten*     In  this  caie  none  (hall  in* 

done^  forfque  ceux  que  fmt  ingendres  herit  by  force  of  this  gift,  but  tbofc 

perenter  eux  deux.      Et  tjl  appelU  that  be  engendred  between  them  two^ 

fpeciall  tailcy  pur  ceo  que  fi  la  feme  And  it  is  called  efpeciall  taile,  bcpaufc 

druy^  if 

(0  [See l^ote  lii.J  (jj  [See  Note  lai^l 


Lib^i.  Of  Fee  tajle*  Sc<Sl.  i6* 

rfptfy,  ei  ilprent  outer  fime^  et  ad  ijfuty  if  the  wife  die,  and  he  taketh  another* 

rijfue  dil  fecond feme  ne  ferra  jamnus  wife,  and  have  iffue,  the  iffue  of  the 

inheritable  per  force  de  tiel  dcne^  ne  fecond  wife  fliall  not  inherite  by  force 

auxy  Pijfue del fecondbaron^Jite  primer  of  this  gift,  nor  alfo  the  iflue  of  the 

iaraddevii*,  fecond  hufband,  if  the  firft  bufl^and 


die. 


**  >/   ^^  '^^'"^  ei/afemeJ*  [a\  Them  put  the  cafe  that  lands  be  [«]  5.  H.7.  id, 
jlI  given  to  a  man  and  a  woman .  anmarried»  and  the  beircs  of  ' '*  ^-3* 
their  two  bodies;   for  the  apparent  poffibilicie   to  marry>  CoaTr^^ 
they  have  an  eUate  taile  in  them  prefently.    [^J  So  it  is  where 
lands  be  given  to  the  hufband  of  A>  and  to  the  wife  of  B.  and  the  W  J?"^®-  '*^* 
heires  of  their  bodies,  they  have  preftntly  an  eftace  in  taile.  in  ^^^a^  w*.? 
rcfpea  of  the  poffibiliue.  34.Afl;pi.u 

FleU  lib.  5.  c.  34. 

If  a,  feme  fole  do  enfeoffe  a  married   man   caufa   matrimonii  (Plowd.  35. 
pr^rlocutit  it  14  good  for  the  pdflibilitie.      But  put  the  cafe  that  ^°^-  *5-  *>• 
^  the  premifes  and  the  habendum  be  in  other  manner  than  LittUton  p^jj^  ^*  *°5-  *>• 

^2I«  a»J   hath  pat,  and  let  us  fee  what  the  law  is  in  ihefe  cafes,    [r]  (i)    iJiJ).Abr.4i9.) 
As  if  a  man  in   the  premifTes   give  lands   to  another  and  the  frlzi.  H.e./. 
hetres  of  his  bodie,  habendum  to  him  and  his  hcires  for  ever;  it  (Perk. Se^.<iS. 
hath  becne  holden  that  in  this  Cafe  he  hath  an  eftate  taile,  and  a  l^o-    a.  Sid.  78. 
fee  fimple  expedant.     And  fo  (it  is  faid)  'uice  'ver/dt  if  lands  be  g  q^'  ^^* 
giren  to  a  man  and  to  his  heires  in  the  premiiTes,  habendum  to  him  piowd.  i^. 
and  the  heires  of  his  bodie,  that  he  hath  aneftate  taile^  and  a  fee  a.  Ro.  Abr. 
fimple  expectant.     But  vid  lib.  8;  fa  1 54.  b.  otherwife  refolved,  ^^<^0 
nt  patet  ibi  (a),     [d]  If  lands  be  given  to  B,  and  his  heires,  to  rji  ^^j,  j^g^ 
•  have  and  to  hold  to  £.  and  his  heires^  if  B»  have  heires  of  his  p.  47.  35.  AiT. 
bodie,  and  if  he  die  without  heires  of  his  bodte  that  it  ihall  revert  to  px4-  37*Afl:  154 
the  donor,  this  is  adjudged  an  eftate  taile,  and  the  reverfion  in  the  S'  '^'  5*  ^* 
donor,     le]  For  vo/un/as  danaioris  in  ehartd  doni  >/   mtni/ep  Cro  jlm.  io^ 
exprejfa  ob/er^etur  ;   and  therefore  in  the  cafe,  next  pirecedcnt,  if  190.  427! 448.) 
thefe  or  the^like  words  be  added  (and  if  he  die  without  heires  of  [e]  W.  a.  cap. 
his  bodie,  that  the  lands  fhaJl  revere  to  the  donor) »  that  then  the  ^^ 
babendmm  fiiall  by  authoritie  of  divers  bpokes  be  conftraed  upon  the 
whole-deed,  to  be  a,  li  mitation  or  a  declaration,  what  heires  are  meant 
in  the  premifles  to  inheritj  and  that  in  that  cafe  the  reverfion  is  in 
the  donor  (3). 

[/]  If  a  man  make  a  charter  of  feoffment  of  an  acre  of  land  to  [/]  2,  H.  6.  %^ 
A.  and  his  heires,  and  another  deed  of  the  fame  acre  to  A.  and  the  45.  E.  a.  ito. 
heires"  of  his  bodie,  and  deliver  feifin  according  to  the  forme  ^and  (^'<^'  ^'^^*^ 
efieft  of  both  deeds,  in  this  cafe  he  cannot  take  a  fee  fimple  onely^  ^^^levkd?)^** 
as  fome  hold,  for  that  liverie  was  made  according  to  the  deed  in  "*    '** 
taile,  as  well  as  to  the  charter  in  fee,  neither  can  the  livery  enure 
onely  to  the  deed  of  eilate  taile  with  a  fee  fimple  expedlant,  for 
that  liverte  was  made  as  well  upon  the  deed  in  fee  fimple,  as  the 
deed  in  taile.     Therefore  others  hold,  that  in  that  cafe  it  jQiall 
enore  by   moities,  that  i>,   to  have  an  .eftate,.  taile  in  the  one 
moitie,  with  the  fee  fimple  expedlant,  and  a  fee  fimple  in  the 
other  moitie;  and  fo  the  Uverie  fliali  worke  ioxmedxately  QponJ)Oth 
deeds  (4). 

.  (i)  {SacNote  lal-l  (})  {Sec  Note  lasO 


Lib.  I.      Cap.  2.         Of  Fee  taile^ 


Scft^  17, 


Seft.  17. 


jC^Nmcfme  le  maner  ejf^  lou  tenements 
^^  font  dones  per  un  home  a  un  euter 
eve  un  femey  que  ejl  la  pie  ou  coufin  al 
donour  enfrankmariage^  le  quel  done  ad 
un  enheritance  per  ceux parolx  {frank* 
manage)  a  ceo  annexe^  cmunt  que  ne 
folt  expreffement  dit  ou  reherce  en  le 
done^c'  eflafcav/ir^qiie  les  donees  averont 
'ies  tenements  a  eux  et  a  lour  heires 
fermter  eux  deux  engendres.  Et  ceo 
ejl  dit  efpecial  iaiUy  pur  ceo  que  V'tffue 
del  fecund  feme  ne  poit  inheritery  ^c. 


T  N  the  iatne  manner  it  is,  where  te- 
nements are  given  by  one  man  to 
another  with  a  wife  (which  is  the 
daughter  or  coufin  to  the  giver)  in 
frankmariage  ( 5 ),  the  which  gift  hath 
an  enheritance  by  thefe  words  (frank- 
mariage]  annexed  unto  it,  although  it 
be  not  cxprefly  ikid  or  rehcarfed  in  the 
gift  (that  is  to  {ay)  that  the  donees  (hali 
have  the  tenements  to  them  and  to  their 
heires  betweene  them  two  begotten. 
And  this  is  called  efpecial  taile,  be* 
caufe  the  ifTae  of  the  fecoad  wife  may 
not  inherit. 


j^    UN  boiHe  $ve  un  feme**     Albeit  Ae  gift  »  made  of  the 
jTI  land  to  the  man  with  his  daughcer,  &c.  yet  is  the  gift  good 


(1.  R0.Abr.67.)     jrj^  jana  to  the  man  witniiis  aattgncer,  &c.  yet  is  tne  gi 

p  ,  to  chem  both  in  fpeciall  taile,  and  therefore  that  oi Stephen  de 

r  iTh"  f  •  ^'^  ^re  in  [^]  5.  £.  3.  is  very  remarkeable*  where  the  calc  was, 
touchcd^"pir  ^^*^  I^^tirt  gave  the  reverfion  of  lands  which  Agius  his  wife  did 
Com.  15S.  ro  be  hold  for  her  life  to  Stephen  de  la  More^  habendum  pcfi  mortem  diSt^ 
in  4.  E  3.  \^hich  Jgneti$  in  liherum  maritagiitm  cum  JohantafiJlia  ejujdem  Robert h  and 
being  not  tovnd  ^  is  adjudged  that  it  is  a  good  eftaic  taile.  V^hercin  three  thing* 
it  U  iheiV !•  left  *^*  *®  ^  obfcrvcd:  firft,  that  Joane  the  daughter  took  with  her 
without  an;  hufband  an  eftate  in  efpeciall  taile^  albeit  ihe  were  named  but  under 
further  re-  a  cum^  VIZ.  ctm  Johaniiit  ^c«  (7).     2.  That  cum  doth  come  after 

fsrence,  but  yo«  the  habeudkm^  foT  that  it  is  all  but  one  fentence.  3.  That  tbefe 
^  .. .:  ..  words,  in  liberum  maritagium,  doe  create  an  eflate  of  inheritance  in  fil. 

efpeciall  taile,  as  Littleton  faith,  U  dome  ad  un  inheritance  per  ireafkn 
de  ceux  parolx  (frankmariage)  a  ceo  annexe ^  cement  que  ne  foit  ex* 
frffjement  dit^  (Sc,  fiut  this  had  need  of  fome  interpretation,  for 
if  lands  be  given  by  thefe  words  (ia  frankmariage),  according  to 
the  rules  of  law,  then  do  thefe  words  create  an  eiiate  of  inheritance 
in  fpeciall  taile :  for  the  coniideratien  of  marriage  is  in  that  cafe 
mere  favoured  in  law,  than  any  other  coniideration.  But  though 
the  ^ift  be  in  thefe  words,  yet  if  it  be  not  confonaat  to  the  rules  of 
law  m  other  things  regniate  thereunto,  there  they  create  but  an 
eftttte  for  life.  And  therefore  to  fpeak  once  for  all,  four  things  be 
ncident  to  a  ihrnkmamge.  Firft,  that  it  be  given  for  confidera* 
tion  of  marri^  eUiicr  to  a  man  with  a  woman>  or,  as  fome  have 
keld  to  a  woman  imth  a  man*  For  in  [i&]  6,  £.  ^.  53.  in  Fiers  de 
Settmarfo  his  cife,  a  man  gave  land  to  his  fonne  in  frankmariage  ; 
and  Fitz*  N,  B.  172.  taketh  the  law  fo  alfo :  and  7.  E.  4.  12.  per 
Mcyle  agldnft  a  new  opinion  in  temps  H.  8.  Br.  tit.  Frankmariage. 
tlie  former  bookes  oeing  not  remembred.    Secondly,  that  th^ 

womtik 


ihalJ  /vnd  it  as 
above  faid  ia 
5.  E.  3.  17* 

W.  2.  ca.  I. 
19.  £.  3.  tit. 
Taile  I. 


( I .  Re.  Abr« 


\b^  6.  It.  3. 33. 

Fit«  N.  8.1/1. 
■  7.  £.  4.  12. 
15.  £.  i.Cui  in 
vita.  ScA.  24. 


(5)  Before  or  efier  marriage.  Dj.  147.        (^)  ^Tbe  cafk  is  4.  £.  ]•  4.    fiaL  MSS. 
lldl.  MbS.— See  ace,  poll,  %U  b.  and        (7)  [5cc  Note  M7.} 
sjr6»a. 


Lib.  u  Of  Fee  taUc.  Sea.  17. 

woman  or  man  tbat  ia  the  caafe  of  the  gift  [/]  be  of  the  blood  of  [04-  B.  3. 8. 
the  iomori  bat  it  may  be  made  as  well  after  marriage  as  before*  3''  »*  V^^ 
mad  it  may  be  made  with  a  widow,  &c.    Thirdly,  if  the  gift  be  ^^  a/tip!*  7. 
made  of  foch  a  thing  as  lyeth  in  tenure,  that  die  donees  hold  of         «    P*   • 
the  donor  at  the  time  of  the  cftate  in  frankmariage  made*     A  rent 
ferrice  [if]   may  be  given  in  frankmariage,  becaufe   it  may  be  [k]  is.  R.  «• 
hoklen.     And  fo  may  a  rent  cLirge  or  rem  fecke,  as  Fiix.  A.  B.  jjj  ^^*»*  ^^' 
boldeth,  and  it  appeareth  in  oor  bookes  that  a  common  wa?  granted  1."^.  5  «c^{^* 
in  frankmariage.     (j)  Fourthly,  that  the  donees  Ihall  hold  freely  w.  a.ci.  i.'acc# 
«f  the  donor  till  the  fourth  degree  be  palL     And  therefore  if  land 
be  given  to  a  woman,  with  a  wnne  of  the  donor  in  frankmariage,  . 
there  pafleth  an  inheritance;  but  if  the  donee  that  is  the  caufc  of  ^^^  f^Umlu 
the  gift  be  not  of  the  blood  of  the  donor,  then  there  pafleth  but  an  j,]    ,3.  £,  |. 
eftate  for  life  if  livery  be  made.     Alio  if  [/]  lands  be  given  to  a  larmdon  63'. 
man  with-a  woman  of  the  blood  of  the  donor  m  lihernm  mariiagium^  Vid.  %%,  E.  u 
the  remainder  in  fee  either  to  a  ftranger  or  to  the  donees,  they  have  ^  *''/^^*  ^*^'^' 
no  eftate  taile,  becaufe  there  is  no  tenure  of  the  donor  (3)  ;  but  if  f^^^  ^^^^ 
[m]  in  that  cafe,  the  remainder  had  beene  limited  to  another  in  taile  17.  £.*3.  5  a. 
referving  the  reverfioa  in  fee  to  the  donor,  there  the  faid  words  45*  £•  3  zo* 
{in  lihtruM  marUagiumJ  craate  an  inheritance,  becaufe  the  donees  ^'«  l^o«  Ai»r. 
hM  of  the  donor.     And  this  is  the  caufe  that  it  is  holden,  that  a  r^^'j^  ^  ^. 
man  cannot  devtfe  hindin  frankmariage  becaufe  the  donee  cannot  ildi^  i/.c^. 
hold  of  the  donor.     And  r^  que  ufe  before  the  ftatute  of  27..  //.  S.  Card.  21 6« 
could  not  have  made  a  gift  in  frankmariage,  becaufe  the  reverfion  \n\  Br«^t  lib. a. 
was  in  the  feoffees,     {w^   And  if  the  donor  doth  give  lands  in  ^*P'7'  S*-E-"«    . 
£berum  mariugium  refervmg  a  rent,  this  rcfervatipn  fliall  take  no  ^/i  *h  4  7a. 
tStOi  till  the  £urth  degree  be  pafl^  but  the  frankmariage  is  good ;  4.  h.  6.  17. 
for  if  the  refervation  fhoald  be  good,  then  could  not  the  donees  a6.  A(r.  66* 
have  an  eftaae  iaile  for  want  of  the  words  of  the  heires  of  their  i^*  2*  3* 
bodyes  ()). 


31.  c.  3. 
Gar.  29* 


**  En  frtmkmariagt  ***       Liherum    marliagium,    free    marriage.  26.  AfT  p.  66. 
Maritagium  is  taken  for  fee  taile^  and  divideth  maritagium  into  perWitbye. 
Jihirum  it  fervitio  ohligatum  :    and  herewith   agreeth  BraQon  \o\  [0]  Brad,  lib,  a. 
lib.  a*  «ap.  34.  and  39.     Maritagium  ifi  aut  liberum  aut  /er*vitio  '*?' 34-  *  ?9» 
ohIigatuM,  .^n^  lib.  a.  ca.  7.  nu.  3*  and  4.     Liherum  »^^'^«1^«»     „  ^*^  Ji  ^^' ^* 
4/ici/urs  uhi  Senator  <vult  qtibd  terra  Jic  data  qnifita  Jit  et  libera  ab  cianvil.  Ub.  ?• 
omni  feculari  firvith.     And  fo,  before  BraScitt  faid  Glan^ilL  lib.  7,  ca.  1.  4|p  ca.  i8. 
ca.   ig.      Maritagium  autem  allud  wminatur  liherum  aliud  fer-vitia 
ohnoxiam.      Liherum  dicitur  maritagium^   quando   aliquis  liber  hom$ 
oliqMam  partem  terrde  Jua  dat  cum  aliqua  muliere  in  mar/tagittn^,  it4^ 
quod  ah  cmni  Jer*vitio  terra  itla  fa  quiet a^  ^c.     And  after  both  of 
them  Fleta  that  fblloweth  them  both,  lib.  3.  cap.  i.  faith,  eji  t^u^im  Fku  Wh.  \,      i 
quoddmm  maritagium  liherum  ah  omni  fer*uitio  filutum  donatori  'v$l  ejus  ca^.  ^ 
haredif    Vr.      £t   eft  fimiliter  marit^igium  jermitio    obligqtuMf,   et 
oneratuMi  ^r.     And  thefe  words  (in  liberum  maritagium)  are  fuch 
words  of  art,  and  fo  neceiTarily  required,  a»  they  cannot  be  ex* 
preifed  by  words  equipollent,  or  amountine  to  as  much.     As  if  a 
man  give  lands  to  a  man  vvith  his  daughter  m  connubio Jtduto  ah  omui 
Jirvitio,  £5f.  yet  there  pafleth  in  this  cafe  but  an  eftate  for  life ;  for 
ieeine  that  thefe  words  (in  liherum  maritagium)  create  an  eftate  of 
jsvhentance  againft  the  general!  rule  of  hiw»  the  law  requireth  that 

thcjr 

(i)  [See  Note  itS,]  <j)  [Sec  Note  i30»] 

(2)  [See  Note  1S9.] 


I.    Cap.  2.         Of  Fee  taile. 


30  E.*  X .  tit. 
Fprmdoh  66. 

(».  loft.  336*) 


?i.  B.  5^ tit 
Oard.  116. 
Virr.  cap.  2. 
ied.  i5«MC. 


they  (hooM  be  legally  parfued.     But  then  it  miy  b^^demtndcd^  if 

a  man  had  given  lands  at  the  common  law,  i»  lihero  marit^eo^ 

whether  had  the  doneei  a  fee  (imple  withoot  thefe  words  (heires), 

for  that  it  appeareth  by  that  which  hath  beene  faid  before,  that  aH 

gifts  in  taile  were  fee  fimple  at  the  common  law,  and  that  the 

Itatute  of  ^.  2.  did  not  create  an^  eftate  in  fee  taile,  bot  out  of  an 

eftate  in  fee  fimple.    To  this  it  is  anfwcred,  that  thefe  words  (itr 

liberum  maritagium)  did  create  an  eiUte  in  fee  fimple  at  the  coin. 

jnon  law :  and  it  is  holden  in  3 1.  i?.  3.  gard.  1 16.    Fer  ctux  pofljt 

in  frankmariage  Us  Jnues  mveront  Us  term  a  eux  tt  a  Uur  bafws 

ptrsnter  eux  engendrest  et  ceo  eft  Mt  e/picial  taib.     But  yet  betwecne 

donees  in  frankmariage  and  other  donees  in  fpeciall  uile  there  be 

natiy  notable  diverfities.    If  the  king  give  land  to  a  man  and  a 

woman,  and  the  heires  of  their  two  b^ies,  and  the  woman  die 

without  iffMtt  yec  (hall  the  man  be  tenant  in  taile  a^es  poffihilitie^ 

But  if  the  king  give  land  to  a  man  with  a  woman  of  his  kindred 

.      in  a  frankmariage,  and  the  woman  dyeth  withoot  iffue,  the  man  in 

9.  H.  3.  Dower,  ^j^^  king's  cafe  ibaN  not  hold  it  for  his  life,  becaufe  the  woman  was 

*®*'  the  caufe  of  the  gift ;  but  othcrwife  it  is  in  the  cafe  of  a  common 

7.  H.4. 16.        perfott,  if  lands  be  given  to  a  man  and  a  woman  in  efpeciall  taile, 

f^l  I3.E.3.  tit.  and  they  are  divorced  caufi  p^^coniroBus^  both  fhali  bold  the  lands 

Aff  -9.  E.  J.      for  their  lives ;   but  in   [/]  cafe  of  frankmariage  if  they  be  fe 

•Afl  !^'  divorced,. the  woman  ihall  enjoy  tlie  whole  land,  becaufe  (he  was 

Jo-Afl^i?*        *^«  caufe  of  the  ^ift  (i).      If  lands  holden  in  focage  [q\  be 

«.  E.  3!  Afl'.45.  given  in  efpeciall  taile,  and  the  donees  die  the  iiToc  being  within 

CF.  N.  B.  20d.)  the  age  of  14  yeares,  [r]  the  next  of  kinne  of  (he  part  of  the 

•"  ■"  H  Com.      father  or  of  the  part  of  the  mother  which  Can  hap  the  cuftody  (hall 

A  j*7*H"i'rit    *^^^®  '^'  **°*  *"  ^^^  ^^  frankmariage  the  heire  6f  the  part  of  the 

3ard:  146;'    '  mother  (hall  have  it,  becaufe  as  it  hath  been  faid  ftie  was  the  ca«ife 

a;.  E.  3.  79.      Pf  the  gift. 


Sedt.  i8. 


TT'T  nota^  quod  bcc  verbum  (Tal- 
""^  liarc)  idem  eft  quod  ad  quan- 
dam  ceititudinem  ponere^  vel  ad 
quoddam  certum  hxreditamentum 
limitare.  Et  pur  ceo  que  eft  limit  et 
mis  en  certaiue^  quel  iffue  inhelritera 
per  force  de  tiels  dona^  et  come  longe^ 
tncnt  i^ enheritafice  endurera^  il  eft  aP" 
pelle  en  Latin^  feodum  talliatum,  i.  c. 
hxreditas  in  ^uandam  ccrtitudinem 
limitata.  Car  ft  tenant  in  general 
tciiU  moruft  fans  ijfucy  U  donor  ou  fes 
heirs  potent  entrer  come  en  Uur  re* 
^trfion. 


AND  note, that  this  ward  (Tal-- 
Hare)  is  the  fame  as  to  fet  to 
fom^  certaintie,  or  to  limit  to 
fome  certaine  inheritance*  And  fo( 
that  It  is  limited  and  put  in  certaine^ 
what  iiTue  fliall  inherite  by  force  of 
fuch  gilt ,  affd  how  long  the  inherit 
tance  ftall  indure,  it  is  called  in 
hBtme^  feodum  tailiatumj  i,  e,  hare^ 
ditas  in  quondam  cerfitudinem  Hmita-^ 
ta.  For  if  tenant  in  gcncrall  taile 
dieth  with6ut  ifTue,  th^  donor  or  his 
heires  may  enter  as  in  their  rever- 
fion  (3). 

♦«  ET 


(1)  Keil'w.  104-  b.  Accord.  Hal.  MSS.    Sec  aifa  acc«  Peik.  Sea.  ajS. 
(3)  [Sec  Note  ija.J 


Li1u  X.  Of  .Fee  tailc  Sed.  19. 

-«•   Xp  7*  uota.^*    Thw  in  our  amW,  throughout  his  three  ftookes,  tAntcTy.  b.)  ' 

Jli  betekcA^  foroe  iK»talifo  point lof  inftfu^pn  iyoithy  of  l^ifW.  p^.  ^ 

fp«ciall  obfcrvaiioiH  whichuis-  often  [/)  Jified  by  him,  as  y«« .  ^{J  f,   *     ' 

«ay  peroriv^  by  ihc  ScdioDS  ftoted.iri  the  qiargent  (a).  .  jc.  64  71!  89* 

90.  104.  loS.  114*  116.  S47.-I5S.  t6i.  16S.  170.  183.  %S4«  179.  346.  387.  45«*  467.  618,  619. 
^37.  64a.  ^70.  683U  684.  7n«  717.  719.  7j8. 

•*  Feodum  icllitUjim^  /'•  /.  hitreifiiat  in  qtiayniam  cirtitudintm  Itmi* 
^*  tata,**     Here  our  author  doth  interpret  what  ftodum  talliatum  Is.  Wefl.  a.  cap.  3. 
Of  all  the  ettates  taile  moft  coar«fled  or  reftraincd,  that  I  finde  in   Pl«^'«n>«  251,0. 
ear  bookes^  i^  the  eftate  taile  in  39.  AiT  Fl.  20.  where  lands  were.  35.  AfT.  PI.  20. 
given  to  a  man  and  to  his  wife  and  to  one  heire  of  (heir  bodiesi  (i.C?.  66. 104^ 
lawfully  begocien«  and  to  one  heire  of  the  body  of  that  heire  only  ;.  Ante  H.  b. 
this  cafe  being  adjudged  in  the  point  is  an  exception  (fome  fay)    »'Ro-Abr.838.) 
out  of  the  general!  rule  put  before  by  Littleton,  Seft*  13,  that  ail   SeA;  ij.  Vlii 
cilatcs  taile  were  fee  iimpic  at  the  common  law;  for   (fay  thcy^    Pi.  Com.  fio. 
by  thi*  limitation   (h^redi)^  in   the  ftngolar  number    the  donees   *9*  b. 
had  not  had  a  fee  fimple   at  the  common'  law.      Vide  Regifirum^  jRegifl.  Judlc. 
JudiciaU^  fo.  6-  a  gilt  made  to  a  man  et  hseredi  mafculo  dt  cjir^ore  fo.  6. 
/ufi  (4). 

Se£t.  19* 

WJ^  H  mefme  b  maner  eft  del  tenant  en  JN  the  fame  manner  it  is  of  the 

■^  /fecial  taiky  ^c»    Car  gnchefcun  •  tenant  in  efpeciali  taile^.&c.  .  For 

^ne    en  le  taile  fauns  pluis  oufter  in  every  gift.  in. •taile  ^without  more 

Mre^  le  rtoerjion  delfeefonpU  eft  en  U  faying,  the  rdverfion  of  the  fee  fimple 

donw.      Et  les  donees  it  lour '  ijiees  in  in  the  dx)noF«  •  And  the  Jdooees  and 

Jerront  al  donor  et  afes  heires'autielx  therrifiue  fhall  do  to  the  donor  and  to 

/erviceSy  come  le  donor  fait  a  fin  feigni"  his  heires  the  like  fer  vices,  as   the 

^r  prochein  a  luy  paramount^  forfprife  donor  doth  to  his  lord  next  paramont^ 

les  donees  in  frankrnarringe^  les  queux  except  the  donees  in  frankmarriagc, 

iiendront  quietment  de  chefcun  manner  who  (hall  hold  quietly  from  all  manner 


^e  fervice^  finon  que  foit  per  fealtie^  of  fer  vice  (unlelfc  it  be  for  fealtie)  un 

tanque  U  quart  degree  fait  paffe^  et  tiU^tbe  fourth  degree  is  pail,  and  after 

apres  ceo  que  le  quart  degree  foit  paffe  the  fourth  degree  is  paiC  the  iiTue  in 

fiffue  en  le  cinque  degree^  et  iftint  oi^er  the  fift  degree, « and  fo  forth  the  other 

tantert  >  des  iffues  apres  luy»,  tiendront  iflUea  after  him,  (hall  hold  of  the  donor 

deidene  ou  fes  heires  come  ils  teignont  or  ©f  his  heires  ^s  they  hold  over,  as 

dttfter-i  come  it  en  avant  dit.  beiFbrc  is  (aid. 

**    77*  iV  chejfcun  done  en  taile  fsatt  pluis  oufter  dire,  la  reverfion  del  (a-  'nft.  33«* 
JUj  ^fu  fimple  efi  en  k  donor.*  This  is  wrought  by  the  conftrudtion  333-) 
of  the-ftftruteof  W,  2.  cap.  i.  which  hath  turned  the  fee 
fimple  of  the  donee  into  a  particular  eftate  of  inheritance^  and  the 
pdffibility  of  the  donoF>  to  a  reverfion  in  htm  expectant  tipon  the  - 
22«  b.l  ^^^^^  taile,  fo  as  there  be  two  inheritance*  of  one  land;  yet  this 

*•'  was  doubted  inour -bookes {r],  and  ther©  refolired  according  to  Lit'  fO  '»•  *•  4» a3» 
tleton.    But  1  fee  no  caufe  wherefore  that  point  Ihould  be  drawne  in  5-^  7'  >4' 

*  -  n-         Weft.  a.  C4.  13. 

queftion,  pj.Com.»47. 
248. 151.  562.      a,  E  4.  tit.  refce*t  J47*       33.  H.  6.  ^^•      39»E.  3   >8.      45  E.3.  zo 

(a)  [See  Note  131.]  (4)  [See  Note  133.! 
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qoeiliM,  for  at  tbe  fime  feffion  of  fNuluiaicat  (in  wfakh  the  tatate 
df  ddms  c9ndiiiomaJiisu  was  made)  viz.  ca«  3.  it  is  expreflfely  faid,  W 
fer  J^nkm  iti^  qw  nfemfoiur  mmfot  fo  ai  by  the  judgment  of  the 
fiune  parliament  a.reverfion  was  fettled  in  thie  donor, 

(Polt.  i4». b.  ««  Li  Tfuerficn  M  fei  fimfle  efi  enU  iomw^*     A  revcrfion  i»  ( l) 

Pl<ma.  isi*i6>-  where  the  refidue  of  the  eftarc  always  doth  condnae  in  him  that, 
tW  lool)     *    "*^*  ^  particular  eftatc,  or  where  the  particular  eftate  is  derived 
'  ^     ^         out  of  his  eftate,  as  here  in  the  cafe  of  li//.    Tenant  in  fee  iimple 
maketh  gift  in  taile^  fo  it  is  of  a  leafe  for  life,  or  for  yeares.    If 
a  man  extend  lands  by  force  of  a  ftatute  merchant^  ftsLple,  rtcogni* 
zance  or  r/r^fV,  he  leaveth  a  rcverfion  in  tbe  conufor.    fiut  iince 
LittUtin  wrote,  the  defcription  muil  be  more  large  upon  the  ftatute 
r«]»7.  H.  a.     of  Ttf]  ^7.  /f.  8.  for  at  this  day,  if  a  man  fcifed  of  lands  in  fee 
f  Cro^ht  «4.     "        •  rcpfTmcnt  in  fee,  (and  depart  with  his  whole  eftate)  and  li- 
J.  Ro.  Abr.6a5.  "*^  ^^^  ^^^  ^®  ^^*  <Jaughter  for  life,  and  after  her  deceafe  to  the  ufe 
1.60.  I04*  b.  '  of  his  fonnci  in  taile,  and  after  to  the  ufe  of  the  right  heires  of 
ft.Co. 9i«  the  feoffor;' in  this  cafe,  albeit  he  departed  with  the  whole  fee 

*' L^^**8*7*  ^'"P^^  ^y  ^^  feoffment,  and  limited  no  ufe  to  himfclfc,  yet  hath  he  - 
fi  iTlI  iV»$.  *  ''c^eriion  (a)  ;  [^]  for  whcnfoevcr  the  anceftor  takes  an  eftate  for 
»7.  £  3.  P>ge     liff  •  and  after  a  limitation  is  made  to  his  right  heires»  the  right 
SI 8.  24. £.3:36.  heires  ftiall  not  be  purchafors.     And  here  in  Uiis  cafe  when  the  li-> 
40.  £.  3.  mitation  is  to  his  rieht  heires,  and  ri^ht  heire  he  cannot  have  during 

his  life  (for  mm  mJJj  horn  mimtntu)  the  law  doih  create  an  ufe  ip  him 
\A  '^''*  }|*^Uf*  durine  bis  life*  u'ntill  the  future  ufe  commetb  in  ifh  and  confe- 
Inter  Feo>*i^  quenuy  the  right  heires  cannot  be  purchafors ;  and  no  diveriicie 
u  Witford.  ,  ^jjcn  j|g  i^yff  creates  the  eftate  for  life,  and  when  the  party.  And 
It!  aS  Vf!8:  ^}  ^^  ^^^  adjudged  betweene  [c]  FrnwicJU  and  Mitfird  in  the 
Ditr.  8, 9, 10!  .Itine's  b<nch,and  if  the.lioiiution  had  been  to  the  ufe  of  hipifelfc 
&c.  Bucken-  for  life,  and  after  to  the  life  of  another  in  taile,  and  after  to  the  ufe 
ham's  cafe.  of  his  owne  right  heires>  the  reverfion  of  the  fee  had  been  \n  hinn 
5.  Marie.  Dier  b^caufe  the  ule  of  the  fee  continued  ever  in  him  (3)  ;  and  the  fta- 
(i.^Ro.  Abr.  ^''!^  ^?^**  execute  the  poflefiion  to  the  ufe  in  the  fame  plight,  qua. 
fzt,  Mr>.  284,)  Utie,  and  degree,  as  the  ufe  was  limited. 

[tt]  f.  H.  5.  %.  [d]  If  a  man  make  a  gift  in  taiie,  or  a  leafe  for  life,  Uie  remaii^- 
4-  W*  6.  M.  der  to  his  own  right  heires,  this  remainder  is  void,  and  he  hath  the 
Siomkv  We  ^^"^^^^^  »«  ^itn»  for  the  anceftor  during  his  life  beareth  in  his  body 
f '       r    .  .  T    (in  judgment  of  law)  all  his  heires,  and  therefore  it  is  truly  faid, 

that  h^r$i  e^  part  anticeffkrh.    Arid  this  appearech  in  a  common 
catip.  that  if  land  be  given  to  a  man  and  his  heires,  all  his  heires 
^xe  fo  totally  in  him»  as  he  m^y  give  the  lands  to  whom  he  will. 
iJlrie  W*  ('J  So  it  is  if  a  man  be  feifed  of  lands  in  fee.  and  by  indenture 

Grof^ld's'  "^1^«  •  ^*^^^^  for  life,  the  remainder  to  the  heires  male  of  his  ownis 
cafe  sajttdgc.  i5|p4y»  this  is  a  void  remainder ;  for  the  donor  cannot  make  his  own 
Bendlowi^^  -  right  heire  a  purchafer  of  an  eftate  taile  without  departing  of  the 
Serjant  in  his  ^o|e  fg^  f^oiplc  out  of  him  (4) '{  a?  if  a  man  make  a  feoffment  in 
fH^b!  ?a  « '  f^®  ^  ^^^  "^«  ^^  bimfelfe  for  Ufe;.  and  then  to  the  ufe  of  the  heires 
I.  Mod  227.' 1.  ^^^^  ^^  ^^*  l^y*  '*^"  **  *  S^  f^***  ^^'®  e^^ecuied  in  himfelfe^ 
i.Ro.Rep.a40.)  and  the  limitation  is  good  by  way  of  ufe,  bec^ufe  it  is  raifed  ouc  of 

the  (late  of  the  feoftees>  which  the  feoffor  departed  with,  and  that 

is 

(i)  By  what  words  ^  reveWion  will  pafs,  by  lord  H^|i^  in  the  neitt  iv>tc,  and  alfo  ante 

fc^  Vj  .Abr.  Rekferjion  6.  and  Com.  Di^.*  12.  b.  and  note  *.  thati.        ' 
BJfafesB.ir.                                           **  (3)  [Sec Note  134.] 

(2)  Vid    3.  Gf  4.  F.  &  M.  Dy.  ,34.         (4)  [Setfiotc  J3^3 
comra.  Hal.  MSb,    But  fee  the  cifc  cited         V^  "^       -^ 
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it  apparent,  for  a  UmitadDtt  of  ttfe  to  himielfe  had  without  qoeffion 
beetle  good. 

{/I  If  a  man  make  a  feoiFmeAt  io  fee^  the  de  of  himflAfc  in  [/]  so.  Elts. 
taile,  and  after  to  the  nft  of  the  feoffee  in  fee»  the  feoffee  hath  no  ^^^'* 
nfcrikoh  but  in  nature  of  a  remainder,  albeit  the  feoffor  have  the 
eftate  taile  executed  in  him'  by  the  Hatnte,  and  the  feoffee  is  in  by 
the  common  law,  which  i«  worthy  of  obfervation. 

To  conclude  this  point,  [g]  whofocver  is  fdfed  of  2and«  hath  not  M  '3*^-  7*  ^ 
[23  •  a* J  onl^  (he  eftate  of  the  land  m  him,  but  the  right  to  take  profits,  ^^*  "'  ^'  ^'^ 
which  u  in  nature  of  the  nie,  and  therefore  when  he  makes  a  feoff-  (^l  q^^  S,,  ^ 
ment  iii  fee  withom  valaable  conffderation  to  divers  pardcolar  ufes,  Cr*o;J«ni.2oi. 
to  much  of  the  ufe  as  he  difpofeth  not,  is  in  him  as  his  ancient  ofe  P^a.  271.  b.)^ 
in  point  of  reverter.     At  if  a  man  be  fetfed  of  two  acres,  the  one 
holden  by  knights  (ervice  by  prioritie,  and  the  other  b^  (cnights  ftr^ 
vice  holden  by  pofferiorttte,  and  maketh  a  feoffment  m  fee  of  both 
acres  to  the  »fe  of  Umielfe  and  his  heires,  the  old  ufe  continnes  in  5.  E.  ^  7. 
htm,  and  the  prioritie  nnd  pofterioritie  remaine.    So  it  is  of  lands  of  <•  Co.  76.  84, 
the  pan  of  the  mother,  the  ale  (hall  goe  to  the  heire  of  the  part  of  the  ^S-  '^  ^• 
mother,  which«oald  not  be,  if  it  were  not  the  old  ufe,  bot  a  thing  ^s    'i^'a.^ 
newl^  created.    The  like  law  of  lands  of  the  cuffome  of  Borough-  73!  llco.lu 
Enghih,  Gmrelkindf  ifirc,  ( 1 )  i.  Co«  34*  4> 

^  Les  d^tiHs  et  kttr  iJiuM  firruKt «/  duwr  et  a  fis  beins  auiiehfir" 
^  'Vices,  come  le  donor  fait  afntfiiffdor  frochnnt  a  luy  paramount,^*  The 
reafon  of  this  is,  that  when  bvconftruAion  of  the  faid  ffatate  there 
was  a  reverfion  fettled  in  the  donor,  for  that  the  donee  had  an  effato* 
of  inheritance,  the  judges  refdlved  that  he  Ihould  hold  of  bis  donor, 
as  his  donor  held  over  (2) :  as  V  the  tenant  had  made  a  feoffment 
in  fee  at  the  common  law,  the  feoffee  flioald  have  holden  of  the 
feoffor  as  be  held  over,  and  before  the  ftatute  of  JF»  a.  the  donee 
Jiad  holden  of  the  donor  as  of  hb  perfon,  and  now  of  him  as  of  his 
reverfion  :  but  if  a  man  make  a  leafe  for  life,  or  years,  and  referve  (Poft.s43. 0 
nothing,  he  (hall  have  feahte  only  and  no  rent,  though  the  lelFor 
hold  over  by  rent,  &c.  And  this,  that  Littleton  faith,  is  regularly 
true,  if  the  donor  maketh  no  fpeciall  refervacion,  for  then  the  fpc« 
ciall  refer vation  excludes  the  tenure  which  the  law  would  create.  As 
if  tenant  by  knights  fervice  maketh  a  gift  in  taile  ref(;^ving  feaUie 
and  rent,  the  donee  (hall  hold  in  focage,  by  feahie  and  rent,  and  not 
by  knights  fervice  (3).  But  if  a  man  hold  land  of  the  king  in 
grand  fetjeantie,  and  maketh  a  gift  in  taile  generally,  in  this  cafe 
the  donee  (hail  not  hold  of  the  donor  by  grand  ferjeantie,  becaufe 
no  man  can  hold  by  grand  ferjeantie,  but  of  the  king  only,  as  here- 
after (hall  be  faid ;  and  therefore  feeing  grand  ferjeantie  doth  include 
knights  fervice^  he  (hall  in  that  cafe  hold  of  the  donor  by  knights  (^  ^o*  ^^ 
fervice.  If  a  man  feifed  of  land  in  the  right  of  his  wife  holden  by  ^^''^ 
knights  fervice  giveth  the  fame  lands  in  taile  generally,  the  donee 
(hall  not  hold  of  him  by  knights  fervide,  becaufe  his  wife  held  the 
land,  and  he  had  nothing  bu^  in  her  right.  And  in  that  cafe  the  ba- 
ron hath  eained  a  new  reverfion  by  wrong,  and  therefore  (uch  a  do* 
nee  (hall  doe  fealtie  only  (4). 

.  ^.  feifed  of  two  acres  of  land,  holdeth  the  one  of  B.  by  knights  (DoAr.  Plac 
fervice,  and  twelve  pence  rent,  and  the  other  of  C  in  focage  and  53O 
one  pennie  rent,  and  makes  a  gift  in  taile  of  both  acres  without  any 
^Jtprcffe  refervation  of  any  tenure.    In  this  ca{b  the  donor  hath  but 

i  one 

(1)  [See  Note  1 36-]  (3)  [See  Note  138.] 

^^)  fSeeMote  137.]  (4;  [Sec  Note  139.] 


(2.  Ro.  Ahr, 
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cne  reverfion.     And  yet  he  (hall  make  feveral  avowries/ becaufe 
tKerc  beTe^^fall  tennrei  crtatcdby  ia^rin  refpcA.of  the  ieveraH>te«- 
nures  over:  and  the  avowrie  is  made  in  refpedl  of  the  tenures. 

Lord,  mefne'  and  (erfant^  the  tarant  holdeth  by  four  pehce,  and 
the  mefne  by  twelve  pence,  the  tenant  makies  a  gilt  in  laye  withobc* 
refervfng  any  thing,'  by  reafoa  whereof  he  holdeth  by  foore  pence,  > 
in  refpcS  of  the  tenure  over.     Afterwards  the  reverfion  efcheats»< 
now  fiiall  the  donee  hold  by  twelve  pence,  for  the  roefnaltie  whicb ' 
was  four  pence  38  extinct,  and  the  law  referved  the  teimre^  upon  the 
gift  iti  tait^,  in  refped  of'the  mefnaltie,  and  when  the  mefnaltie  is> 
extinft,  xht  former  rent  between  the  donor  and  donee  b  extind  alfo  ; 
and  then  by  the  fame  reafon  that  the  donee  ihairtake  advantage,  if 
the  donor  by  releafe  or  confirmation  had  holden  by  lefier  i^rvices,  by 
Che  fame  reafon  he  fhall  be  prejudiced,  wittn  he  holdeth  by  greater* 
fervices  (5}.  '  , .  ..  - 


4;.E.3.  la 


J?ra«on  lib.  1.  **  Ferfprifi  Us  donees  en  Frankmsrriage.**  It  is  to  Ite  snderftpod^ 
fj.  11.  that  althdugh  the  land  be  given  in  Uherum  marita^itim,  in  fi^e  mar-* 

Jli"^1"P'  "9-  riage  generally,  yet  firft  the  law  doth  make  a  limiution  of  this  word 
ctp  *ii  i6\il>.6.  (^'*0»  v*z.  fill  the  fourth  degree  be  paft,  for  the  xeitibn  thatoav 
cap.  2/  *  author  her6  yeeldeth  (6)'.    And.  2,  MAt  it  be  ffee  marriage,  yet 

V Me Sed.  17.10.  the  donees  and  their  iffues  untill  the  fourth  degree, be. paft  Sbiil  do 
(Ante  1 1,  b.        fealtie,  for  that  is  incident  to  everie  tenure  (except  frankeaL 

moigne)  and  cannot  befeparated  from  it,  and  therefore  the  doneet 
and  their  iiTues  Ihall  hold  it  as*  freely  till  the  fourth  degree  be  pad  ai 
the  donor  can  mak^  it.  See  more  of  thi«  in  the  Chapter  of  tf^sik^ 
almoigne. 


t^oiLijS.a.) 
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tTT*  kj  degrees  en^  frankmarrtage 
ferr9nt  accomfU  en  tiel  manner^ 
fcil.  di  le  donor  a  les  donees  enfrank^ 
marriage  le  primer  degree^  pur  ceo  que 
la  feme  que  eji  um  des  domes  ccvient 
iftre^le^foer^  ou  autre  covfin  a  k  donor. 
Et  de  les  donees  tanque  a  lour  ijfue  il 
ferra  accompt  le  fecond  degree^  et  de 
lour  iJfue  tanque  a  fon  ijjue  le  tierce 
4egreey  et  ijpni  oujler^  fcf  r .  JEf  Aj.  cauje 
eji^  pur  cei  que  apres  chefcun  tiel  done^ 
Us  ijfucs  (queux  vetgnont  de  le  donor^  et 
its  ijfues  queux  veignoht  de  les  donees 
4fpres  U  quart  degree  paffi  de  amhideux 
parties  en  tiel  forme  d'ejlre  accompt^ 
poyent  enter  eux  per  la  ley  de  faint  efglife 
4niermarie.  Et  que  le  donee  en  frank-- 
marriage  ferra  dit  le  prime  degree  de  les 
quart  degrees^  borne poit  veier  eri  unplee 

fur 


A  N  D  the  degrees  in  frankmarrtage 
"^  fhall  be  accounted  iii  thtsman«> 
ner,  viz.  from  the  donor  to  the  doiiecs 
in  frankmarriage  the  firfl  degree,  be- 
caufe  the  wife  that  is  one  of  the 
donees  ought  to  be  daughter,  (ifter,  oir 
other  cofen  to  the  donon  And  from 
the  donees  under  tfaeii*  ifliie  (hall  be 
accounted  the  fecond  degree,  and  from 
their  ifTiie  untctheir^  ilfue  the  third 
degree,  and  fo  forth .  A  rtd  the  reafofi 
is,  becaufe  that  after  ^vtty  fiich  gift, 
the  ifliics  of  the  rfonor,  and  the  iffues 
of  the  donees  after  the  fourth  degree 
pail  of  l^oth  parties  in  fuch  forme  to 
be  accounted,  may  by  the  law  of  the 
hojy  church  entermaric  (i).  And 
that  the  donee  in  frankmarriage  (hall 
be  faid  to  be  the  firfl  degree  of  the 

foure 


(5)  Vid.  Keilnv.  125.  w^.— Hal.  MSS,  (1)  [Sec  Note  141.] 

(6)  [See  Note  140.] 
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fur,  un  inv0  JkirntJe  g^ttdti^  i^-  ibcve^lQgittf^MnannajMeeiiiaplea 
31.  £.  3.  louJipL  C9UAtaqueJoH  tres^  upon  a.  writ,  of  right  of  ward^  P. 
aiel  fuitjeifie'  de  cert§  ttrrt^  ^u  it  3itf  £•  3*  where  die  pi.  pleadeth  that 
ceo^  ienujt  d^un  autre  per  fervid  de  his  greftt  grandfather  was  feifed  of 
chhoaler^  (^r.  quel  dona  la  terre  a  un  cert^he  lands,  &c.  and  held  the  iamc 
Rafe  Holland  ovejque  fa  foer  en  frank*  of  another  by  knights  iervice,  &c. 
puirriaggy  i^c.  who  gave  the  land   to  one  Raphe 

Holland,  with  his,  fitter  in  fcink* 
marriage^  &c« 

r      1.  1    Afji/HERE  Liultun^  faith -[n]  that  the  donees  in.  frankmarUge  [«]  viJeSe^ 
I23.  bJ     TV    ihall  hoki  by  feakie  oaLy  untili  the  fourth  degree  b^  paft,  aud  '7-  i9*i3^-«6^ 

tbcA  the  iOhe-in  tbe  fift  dcgriee  ihall  hold  of  the  doDor  a^  tivc  ^^  ^7'*  73> 
doQor  )ioldeth.over.    [i]  Fide  BraO^  uli /uptUf  hi^  quod  ille  cui  [^]  GlutrilL 
terra  fit  datafrnt,  mdlum  inde  faciat  fitmiiium  ufque  ad  tirtium  Jforre-  lib.  7.  cap.  it. 
elemf  et  u/que  qtuurtmm.gradttm*  ita  qtisd*-^4^tuts  barn  fit  imch^fitf.  And  Bna.  lib.  a. 
herewith  alio  agrceth/*i^/a  uhifitprti'^    And  the  \c\  learning  of  de-  » '*  ^'* 
grees  fet  oat  ii>  the  civil  and  cai¥>ii  la^  (wlierein  I  find  fome  differ-  FietTub'v ''' 
ence)  ia  worth  the  knowledge,  to  the  end  that  Littleton  and  the  law  cap.  ii.iklib.lb 
in  tfaa»Gafe:intfth«  belter  b^.arid^fU|od»  wld^.Iwill  divide  into  cap.  z. 
^«le  I.  ccrtaiiie  rules  ;  wheieof .the  &rft  ii»  tinic  a  pt^rioD  added  to  a  peribp  C5I  ^'^^  10  E.3. 
in th^e  lineof  ofmlan^aimtie  maksth  a  de^e««    And  it  is  to  oe  uft-  ^  ElTccfla^ 
d«rfioodt  that  a  line  u  threefold,  via.  thelioe afcending, defceadipg*  \^  l|]  l^  J    * 
and  coUaterall.    And  firft  for  exampd^  of  the  afceading  line,  take  ganl.  116* 
the  fonne  and  add  the.  father*  and  it  i#  one  degree  afcendiog;  ad4'  ^i-  ^  7*  v^ 
the  grandfathcc  tp  the  father^  and  it  i»  a  feeood  degree  afcen^U 
ing. 
»«      So  .as  how  ffianyi  pBrfiios  there  be*  t^  29mfi  on^*  i^id  yon  have 

the  nnmber  of  degrees.   If  there  be  fonre  peribns  it  is  the  thirfl  61^  (Plowd.  444.} 
eree»  if  five  the  fourth*  for  one<innft(ex<eed,  aod  then  ypa  have  the 
degreeu    Likewife  by  the  dcfceading,  uke  the  £aiher,  and  add  tl^ 
fonne>  and  it  is  one  degree ;.  then  take  the  (pnoe  and  add  the  grand- 
chiki*  and  it  is  the  fecond  degree;  aiid  f^  lik^wife  further.  Wher<^ 
in  obferve  that  the  father,  fon  and  graMkh^4«  albeit  thei^  are  three 
perfons,  yet  they  make  baft  two  diegpree.i^  becai^  (as  it  h^^th  been 
iaid)  one  mufl  exceed  for  making  a  degree. 
3*       It  is  to  be  noted,  that  in  every  line  the  perfon  muft  be  reckoned  (Vid.  Stat. 
from  whom  the  computation  is  made.     And.  there  is  no  difference  3^*  ^*  ^-  ^ff ' 
between  the  canon  and  civill  law  in  the  ^fcending  and  defcending  ^^i^^ej^"^*** 
line  (2)  ;  for  thoie  whom  the  civilians  do  reckon  in  the  fecond  de-  ^^.  h.  8.  can. 
gree»  the  caneniflS'  da  reokon  ia^the  fi^ft  (3)  ;  and  thofe  whom  they  ^z.) 
place  ia  the  foarth>  thefe  place  in  the  fecond.    Therefore  if  we  will 
know  in  what  degree  two  of  kindred  do  Hand  according  to  the  civill 
law,  we  mull  begin  our  reckoning  from  one,  by  afcending  to  the 
perfon  from  whom  both  are  branched,  and  then  by  defcending  to  the  ' 
other  to  whom  we  do  count,  and  it  will  appeare  in  what  degree  they  (Piowd.  444.) 
are.    For  example,  in  brothers  and  k^txz  ibnnes,  take  one  of  them 
and  afcend  to  his  father,  there  is  one  degree  from  the  iather  to  the 
grandfather,  that  is  the  fecond  degree;  then  deicend  froip  the  grands 
iiather  to  hi?  fonne,  that  is  the  third  degree  ;  then  from  his  fonne  to 
his  fonne,  that  is  the  fourth.    But  by  the  canon  law  there  is  another 

computation, 

(«)  The  words  hut  in  the  eoUateral  line     edition  of  lord  Cokeys  Commsntaiy,  w(re 
there  ij  feem  necciTary  to  the  ienfe  of  this      piobably  omitted  by  mtftakt* 
paiTage }  and  though  npt  to  be  found  ii^  apy  (3)  £S€e  Note  14s*] 


[2f  a.] 


Lib.  !•     Cap.  2.  Of  l*ec  taac. 


ScSt.,21. 


computation,  for  the  tanbni^  do  ever  de^n-  froiii  the  ftocke, 
namely,  from  the  perfon  of  «4iom  they  do  defcend ;  of  whofe  dif- 
tance  the  queftioo  is.  For  example,  if  the  qaeftton  be,  in  what  de* 
gree  the  fonnes  of  two  brotliers  ftand  by  the  canon  law,  we  muft 
begin  from  the  grandfather  and  defcend  to  one  fonne,  that  is  one 
degree ;  then  defcend  to  his  fonne,  that  is  another  degree ;  then 
defend  againe  from  the  grandfather  to  his  other  fonne,  that  is  one 
degree ;  then  defcend  to  tiis  fonne»  that  is  a  fecond  degree ;  A>  in 
what  degree  either  of  them  are  diftant  from  the  common  ilocke,  in 
the  fame  degree  they  are  diilant  betweene  themf^lves:  and  if  they 
be  not  equally  diilant,  then  we  mod  obferye  another  rule,  la  what 
degree  the  moil  remote  is  diilant  from  the  common  fbcke,  in  the 
fame  degree  they  are  didant  betweene  themfelves,  and  ib  the  mod 
remote  maketh  the  degree.  And  albeit  the  donee  be  a  confin  in  the 
third  or  fourth  decree  from  the  donor,  yet  in  this  computation  it 
maketh  the  firft  degree:  gradui  dtcitur  a gra^Kemlof  quia p-ajiendw 
Afcinditut  et  defandiiur.  And  thus  much  of  the  civile-and  canon  law 
is  necelTarie  to  the  knowledge  of  the  common  law  in  this  pmat  (^i) : 
and  herewith  agreeth  our  author  in  the  words  following. 

*'  Les  rffuts  queux  wgnont  de  U  doHBr^  ti  ies  iffkis  queux  <Q»gniU  di 

«*  les  domes  of  res  le  4.  degree  pajfe  d'  amhideux  partm  in  ttelfnrme  d^eUrt 

**  account  y  potent  enter  enx  per  le  ley  de  faint  e/glije  entemutrrier**  (Da 

[i]  Brit ca.  1x9.  jaint  Ejglije).    [d]  So  as  hereby  it  appeareth,  that  the  computatioQ 

Accord.  Flet.      ^^  ^^^  degrees  in  this  cafe,  mufi  be  according  to  the  canon  law. 

ft  lib.'  e^c/z.'      ^"^  ^^  ^^  neceifarie  to  be  knowne  concerniog  marriages  betweene  per* 

[tf]  3a.H.S.ca.  fons  of  kindred  one  to  another,  that  it  is  enaded  T^]  by  the  ftatute 

^  of  32.  H,  8.  that  no  refervation  or  prohibition  (God's  law  except) 

(hall  trouble  or  impeach  any  marriage  without  the  LeTiticall  de* 

grccs(2). 

The  cafe  voached  by  Littletm  in  ^ i.  £•  3.  you  fhall  finde  abridged 
by  Fitz,  tit.  gard.  1 16.  And  albeit  this  yeare  of  31.  i^.  3.  was  ne* 
ver  in  print  till  Fitviherhert  did  abridge  it  and  publifli  it  in  print  wma 
II.  H.  8.'  and  goeth  under  the  name  of  broken  yeares,  yet  here  it 
appeareth  by  our  author,  that  the  fame  is  of  authoritie  in  law,  as 
hereafter  alio  in  other  places  (hall  be  obfcrved. 


Sc6l.    21 


r  T  tmts  ceux  fades  avaunidlts  font 
^^r/^^j  en  le  diteftatute  de  W .  2. 
duxy  font  divers  autres  ejiates  en  le 
^aile^  coment  que  ne  font  fpectfies  per 
xpreffe  partds  en  le  dit  ejlaiutry  mes  Us 
int  prijiss  per  le  equitie  de  le  ditjiatute. 
Ucofne  ierresfont  dones  a  un  home  it  a 
f  J  beires  males  defon  corps  engendres^en 

tiel 

(1)  See  fuither  as  to  confimguinity  and 
fie  manner  of  conputing  its  degrees  by  the 
ivU  and  eanon  law,  Blacktl.  Law  Trails 
vo.  ed.  V.  X.  Y»  T4..'and  173.  anil  the  anno- 
itions  in  the  edit,  ot  the  Corp,  Jur»  Canon* 


A  ND  all  thefc  entailes  aforefaid 
^^  be  fpecified  in  the  (aid  ftatute 
of  TK  2.  Alfo  there  be  divers 
other  eflatcs  in  taile,  though  they  be 
not  by  cxprefle  words  fpecitied  in  the 
faid  ftatute,  but  they  are  taken  by  the 
equitie  of  the  fame  ftatute.  As  if 
lands  be  given  to  a  man,  and  to  his 

heires 

by  the  PUbai   on  that  part  of  Gi*atian*s 
Decretum  cited  by  lord  Hale,  and  Infl.  lib» 
3«  tii.  6  et  Dig.  3S. tit.  lo*  and  the  Com- 
i|i  .*ntators  on  thofe  tiiles. 
(i)  [See  Note  143.] 


[24-  t)*] 


Lib.  I  • 


.OfrFfc  tailc.  .-    Std:..Z2  &  23 


tiel  cdfefirt  iffki  male  inhiriteray  et  k 

'  iffue  femal  ne  un^ue  enherlUra  pas^ 

ii/i€$re  in  Us  outers  taiUs  avant  dits^ 


beires.  males  of  his  bodie. begotten;  in 
this  cafe  his  liTue  male  (hall  inherit^ 
and  the  ifTue  female  (ball  ne^er  in- 
herit, and  yet  in  the  other  entailes 
aforeifaid,  it  is  otherwife. 


u 


£T  touts  ceujf  taihi  fpvauntdtts  /oni/p9cifiet  en  U  dit  eftatute  dt 
<*  IVtftminfier  2.'*     And  fo  it  appeareilr  by  the  faid  (latute. 


Juxyjont  divers  autres  eflates  en  le  taiie,  i^c.     And  herewith 
agreeth  Cw6oneI*s  cafe,  33.  £dw*  3.  timlo  taile  5.  • 

That  the  cafes  of  the  ftatate  are  fet  down  but  for  examples  of 
ellates  t«]e,  generall  and  fpeciall,  and  not  to  exclude  other  eftates 
taile.     3.£.3.32.     l8.^p.5.     l8.£.  3.  4.6.    i.  Mar.  Z>>^r  46.  ^^- 3- 32- 
PI.  Com.  Seignior  Barklif^  cafe,  fo»  251.     For,  Exempla  illu/hrunt   Ig]  Afll^p"^,. 
41011  rejlringusu  legem.  i.  Mar.  Di.  46. 

PI.  Com.  251* 

^  Equitie**  is  a  conilro^on  made  by  the  judges,  that  cafes  oat  t^^  q^.  or* 
of  the  letter  of  a  ftatute,  yet  being  within  the  urne  mifchiefe,  or  j.'co.  31.  j 
caafe  of  the  making  of  the  fame,  (hall  be  within  the  fame  remedie 
that  the  ftatate  provideth :  and  the  reafoo  hereof  is,  for  that  the  law« 
makers  could  not  poffibly  fet  downe  all  cafes  in  expreiTe  terms : 
jEfuiims  efi  conv^nsentia  rerum  qua  cunSa  comquifartU^  et  qu^e  in  fa* 
rihus  ratiomhus  porta  jura  etjudicia  de/iderat.  And  againe,  jEqui" 
tas  eft  ptrfeQa  qudedam  ratio  quMJus/criptum  interpretatur  et  emeudat^ 
nulla  fcriptura  compreben/a,  fed  faium  in  vera  ratione  confiftens. 
J£quitas  eft  quafi  ^qualitas*  Bonus  judex  Jecundum  aquum  et  ionum 
judicat,  et  ^quitatem  ftri&o  jure  pntftrt.  Et  jus  rejficit  aquita^ 
tern.  (l) 

•*  Siame  terres  font  dosse  a  un  home  et  a  Us  [/]  heires  maUs  defin  ^f^  18.  Affp.s. 

•*  corps  engendrest  en  tiel  cafe  Jon  ifjue  male  mberiieray  et  ViJjuefemaU  ne  18.  E.  3.  46, 

«  unques  inberiteray  iSc"     This  ihall  be  explained  afterward,  Sed.  33-.E.  3.  tiu 

24.  (2)  ^%^  5. 

^  V   /  3.  E.  3.  3a, 

P!.  Com,  Seigniour  Barkley^s  cafe.     i.  Mar.  Dy.  46.      V.  Se^  24. 


Bn€t.  lib.  4* 
fol.  1S6. 


Sed.  22  &  23. 


T^  N  mefme  le  manner  ejl^ji  terres  eu 
tenements  hient  dones  a  un  home 
ttafes  heires  females  di  font  corps  /w- 
gendres  ;  en  tiel  cafefon  ijftu female  luy 
inheritera  per  force  et  form  de  le  dit 
done^  et  nemy  ijfiie  malcy  pur  cfio  que  en 
tiels  cafes  de  dones f aits  en  le  taile^  queux 
deient  enheriter^  et  queux  nemila  volunt 
del  donorjcrra  obferve. 

Et 

(1)  As  to  the  conftruing  ftatutes  by 
equity, fee  Plowd.  9, 10. 179  iS.  36«^46.  53. 
57.  59.  82.  88»  109.  124.  J77«  204.  244. 
363,  364.  366.  371.  464.  466.    See  alfb' 


T  N  the  feme  manner  it  is,  if  lands  or 
tenements  be  given  to  a  man  and 
to  his  heires  females  of  his  bodie 
begotten ;  in  this  cafe  his  iffue  female 
{hall  inherit  by  force  and  forme  of  the 
faid  gift,  and  not  his  iffue  male.  For 
in  fuch  cafes  of  gifts  in  taile,  the  will 
of  the  donor  ought  to  be  obferved,  who 
ought  to  inherit,  and  who  not. 

AND 

Vin.  AW.  Statutes  E.  6.    Hatt.  Treat,  on 
Stat*    Afli.  I^xpoiit.  of  Stat,  hy  £q.  and 
Coin.  Dig.  Paraament  R.  so. 
(2)  [SccNot^  144  ] 


Lib.  t.   Z^p.  is  Of  ^Pfceifiae*  dcd^*  24^ 

■*^  Jant*^nes  a  un  home^  it  ajes  hfites  ^^^'  mcAts  be  given  to  a  man,  atid 
fkalefd^  fin  corpriJuiifrtSyettl  ad  Iffiie^' to  the*  htifts  Unfiles  of  ^his'  bodie^ 
Aux^StSy'et  deijy^et  Ftign  iiU'enfra  ahd  he  hath  iffue  two •  fiHuies,  and 
^mo^  i^/tr^  male^  et  ad  ijfue  file' €t  devy^    dieth^  and  the  eldeft  fon  enter  as  heircf 

^male^  and  bath  ifliie  a  daughter^  and 
dieth,  his  brother' fhall  have  the  land^ 
and  not  the  daiighter,  for  that  the 
brother  is  heire  male*  But  otberwife 
it  is  in  the  other  entailes^  which  are 
fpecified  in  the  fayd  ftatvite* 


jmfnre  aver  a  la  terrfy  et  nemi  la  fiUy 
fur  ceo  que  Hfrere  eft  heire  male.    Mes 
entterment  fetra  en  autres  taites^  queux 
fintfpecifies  en  U  ditjiatute^ 


I  Poff.  f64» 
B.CawiO3»f04.) 

(Hob.  31.) 

li]  ^-  ^-  ^'  ^4' 
11.  H.  6.  I3yi4« 

37.  H.  8.  Br.  tit. 

Done  42.  tit. 

Aoffne  I.  &40. 

Dyera^.El.  374* 

SbeMcy^s  calc. 

g.  Co. 

(Poll.  26.  h.) 


I^HB&B  two  SedioBS^  or  any  thing  thereiii»  do  need  no  expla« 
'-  nation,  in  refpedl  they  fliali  be  alfo  explained  hereafter  in  ihe 
next  Section,  faving  onely  thefe  words  (queux  doient  inberiter)  are 
▼erie  Obfervable,  for  they  implie  a  diveriitie  becweetoe  a  difcent  and 
apurthafe*  Fot-  when  a  man  gtvetb  lands  to  a  man  and  the  heires 
fbmales  of  his  body»  and  dyeth  having  iflue  a  fon  and  a  daughter^ 
the  danghter  (hall  inherit;  for  the  will  of  the  donor  (the  ftatute 
woildng  with  it)  fhall  beobferved.  But  in  cafe  [g]  of  a  purchafe  it 
is  otherwife :  for  if  .^.  haveifTire  a  fonue  and  a  daughter,  and  a  }eafe 
for  life  be  made,  the  remaiader  to  the  heires  females  of  the  bodie 
of  ^.  A.  dieth,  the* heire  female  can  take  nothing,  because  (he  is 
not  heire  (3) ;  for  (he  muft  be  both  heire  and  heire  female,  which 
ihe  is  nor>  becaufe  the  brother  is  heire»  and  there  fore  the  will  of  the 
giver  cannot  be  pbfcrved-,  becaufe  here  is  no  ^ifc,  and  therefore  tlie 
ftatute  Cannot  worke  thereapon.  And  fo  it  is  if  a  man  hath  a  fonne 
and  a  daughter,  and  dieth,  and  lands  b:  given  to  the  daughter,  and 
the  hdres  ftrhalesof  the  bodid  of  her  father,  the  daughter  fhall 
take  nothing  but  an  eftate  for  life,  becaufe  there  is  no  fuch  peWbn, 
(he  being  not  heire*  -  But  where  a  gift  is  made  to  a  man,  and  to*  the 
heires  female  of  his  bodie,  there  the  donee  being  the  firft  taker  is- ca- 
pable by  purchafe,  and  the  heire  female  by  defcent  (i),^rirWivffr 
fwmam  doni :  and  therefore  Littleton  purpofely  added  thefe  words, 
queux  doient  inheritor* 


[25-  a^l 


Seft.  24. 


jlU XTy  ft  terra  fdienf  donees  a  un 

home  et  a  Its  heires  males  de  Jon 

carp's  engendreSy    et   il  ad  ijfue  fiUy 

Sjuel  ad  iJfuefitSy  et  devjy  et  puis  tip  res 
e  donee  devy;  en  cejl  caje^  tefits  de  la 
file  ne  inheritera  pas  per  ford  de  la 
"  tailei  pur  ceo  que  quecunque  que  f err  a 
inherit er'per  force  etUn  done  en  h  taile 
'  fait  as  heirs  mftlesy  covient  conveyer  fon 
difcent  tout  per  les  heires  males.     Ales 
en  tiel  cafe  le  donor  poet  cKtrerypur  ceo 
'  ^  que  It  donee  eft  mort  fans  iJfue  male  en  la 

ley  J 

(3)  [SeeNotc  145.] 


'  A  L  S  O,  if  lands  be'  grvcrt  to  a  man 
■^  and  to  the  heires  males  of  his 
body,  and  he  hath  idlie  adaughtery 
who  hath  ifTue  a  fonne^  and  dieth,  and 
after  the  donee  die ;  in  this  cafe,  the 
fon  of  the  daughter  ftiall  not  inherit 
by  force  of  the  entaile;  becaufe  who- 
foever  fliajl  inherit  by  force  of  a  gift  in 
taile  made  to  the  heires  males,  ought  to 
convey  his  defcent  whole  by  the  heires 
males.  Alfo  in  ♦his  cafe  the  donor 
■may  enter,  for  that  the  donee  is  dead 

Witliout 

(i)  [Sec  Note  X46rJ 


Lib.  1.  Of 'Fee  taOe.  Seft.  24. 

ky^  entauni  que  le  iffite  del  file  ne  poet  without  ifTue  male  in  the  law,  info« 
conveyer  a  luy  mefme  le  dlfcentper  heyre  much  as  the  iffuc  of  the  daughter  can- 
maU*  '  not  convey  to  himfelfe  the  deicent  by 

an  hcire  male. 


**    SS  l/£Cl/^i?l/^  ferra  enhertter  per  force  d*un  done  en  taxle,  y\^  SeO.  "ig. 
«5^«  Gfr/'   n^/e  Tt.  [h]  38.  H.  6.  tit.  Dcvife  18.  (which  is  not  [A]  u  H.  6^44. 
in  the  booke  at  large,  bat  written  'verbatim  out  of  Statham) .  1 1.  H.  6. 1^,  14. 
If  a  man  devife  lands  to  a  man,  and  to  the  heircs  males  of  his  bo-  ^'  .^'  ^'  '*'• 
dy,  and  (2)  hath  i flue  a  daughter,  which  hath  iffuc  a  fonne,  this  staVham  tit. 
ibnne  fhall  be  inheritable,  and  notwithftanding  in  a  gift  in  taile  the  Dcvife.  Pi.  Com, 
law  is  otherwife,  and  that  by  the  opinion  of  all  the  judges  in  the  ex-  in  Scholaft. 
chequer  chamber.     But  I  hold  this  cafe  .to  be  ill  reported,  unlefTe  ^'^  4i4«  *>• 
you  will  refcrrc  the  opinion  of  the  Judges  to  the  gift  in  tailelaft  men-  ^°"  h's^'b^''- 

6x«  tic.  nofme  x.  &  40.      (Hob.  3;>  Poft.  377.) 

*  •  ft 

For  firft,  albeit  a  devife  may  create  an  inheritance  by  other  («•  R^o-  Abr, 
words  than  a  gift  can,  yet  cannot  a  deviTe  diredl  an  inheritance  ^^**) 
to  descend  againft  the  rule  of  law.     Secondly,  there  is  no  intent 
of  the  devifor  appearing,  that  the  fonne  of  the  daughter  (bould, 
agafnft  the  rule  of  law,  inherit^  and  the  (latute  provideth,  that 
^olmtas  donaioriSf  He,  oh/er'vetur.     And  I  have  heard  this  cale^otten 
denied-  to  be  law,  both  in  the  king's  bench  and  in  the  common 
pleas,     yide  PI.  Comment.  414.  b.     And  foxtis  [i^  mutmis  mu"  [/]  1 1.  H.  6. 1 3. 
tandiit  when  a  gift  in  taile  is  made  to  a  man,  and  to  the  heires  fe- 
jnales  of  his  body,  and  he  hath  iiTae  a  fonoe,  who  hath  ifliie  a 
daughter,  this  dabghter  (hall  nev^er  inherit,  bccaufe  ibe  muft  con« 
vey  by  defcent  from  females.    And  for  the  reafon  hereof  fee  a  nota- 
ble cafe  in  15.  J?.  2.  tit.  Corone  385,  where  it  is  adjudged  (as  be-  ^^'J"^^ 
fore  it  had  bcene)  that  ihe  fonne  of  a  female  Qipuld  have  an  appeale  r  Ajiw  6.  b  ) 
of  the  death  of  a  cofine,  and  yet  the  daughter  her  felfe  fhould  never 
have  had  it.    But  there  it  is  agreed,  that  the  fonne  of  a  female  [^]  [i(l  Mirror  c.  %, 
in  a  libertaH  probanda^  Ihould  be  no  witneffe  Or  proofe  againft  the  if-  f«^  7;  Vi<L 
f  t«  T    ^^^  ^^  '^^  male.     And  the  reafoij^  of  this  diveriity  is  very  obferv-  ^^*"]J>*«  ^^-  H- 

|2^.  b.J    able:    for  by  the  common  law  jthe  female  might  have  had  an  "^'  ^' 
appeale  as  heire  to  any  of  her  ancellors,  as  well  as  the  male.     But 
by  ihe  flatwteof  JV/tfr^tf  Ckm^^s  9*P«  34'  Ni^llus  cftpi^ur  (^ut  im-  (*•  ^"/t  ^-?*^  ^ 

'    A   •/     A       '^    ^M      ' 'I'Tii         r     "*•         J  A       /;•••'  ^        '.  ,'r-    Vid.  Seignior  de 

prijonetur ^propter,  qfpe{lam  jaimtpa .ae  tmrU  altenus  ^uam  ^tn  Jui,   j^  Ware's  cafe. 

which  red^raineih  ntot  the  lonne  of  the  female.     And  there  Scrope  n,  cb.  fo.  1/ 

faith,  per  touts  Ujerjlantii  d^  AngUterrt^  that  is,  by  all  the  jfadges  of 

the  coife  in  England^  it  was  awarded,  that  the  ilTue  of  the  female 

ihould  have  an  appeale  for  the  death  of  his  coufin.     But  in  a  liber- 

.  tote  prebandd*  the  iflue  of  the  blood /emalp  ihi^  00^  be,  received  to 

•  pnove  ivillenage.in  xhc  ilTue  ofth^blood  male*  for  tlje  mother  was 

difabied  by.  tbe  commoix  law»  ta^d/the  mother  .might  be  a  neife  de 

0u  et  treae,  that, is,  of  the  wat^r  andwhippe  of  three  jcprds  (meai^ing  ^ 

.  fuch  a  bondswoman  ^s  is  ufed  to  fervile  vi^orkes  ^nd  corredlion),  and  * 

.  <;nfraiichifed  by  her  bolband-   >All  which  app^areth  ^n  the   faid 

.    boeke*.    And. it. is  holdea  in  17.  B*  4-  i*  that  if  a  man  be  flain^  17.  E. 4.  i. 

which  Ji^th. DO  heire  of  the  pact  of  bis  father,  (hat  his  uncle  of.  the 

part  of  his  mother  (hall  have  the  appeale,  and  yet  he  muil  of  ne* 

ceflity  make  his  conveyance  by  a  woman.    Fid.  zo.  H.  6.  fo.  33.  so.  r^.'^.33» 

the  queftion  fuddenly  demanded  and  debated^  and  no  coofider^tion 

•  cr 

{%)  The  word  if,  to  defcribe  tbe  dev^e»  it  wax^ting*    See  ace.  Stath.  Abr. 


Lib*  I.    Cap.  2.  Of  Fee  tailc*  Sed*  25* 

or  mention  had  of  the  faid  former  judgments  and  authorities. 
There  it  is  compared  to  a  gift  in  taile  to  a  man  and  to  hts  heires 
males  of  his  body,  that  the  heire  male  of  the  daughter  fhall  not  in- 
herit ;  which  hath  no  affinity  to  it ;  and  yet  the  authority  of  the 
(Poft.  377.)        booke  is  great»  for  it  is  by  the  aflent  of  all  the  juftices  of  the  one 

bench  and  the  other  in  the  exchequer  chamber ;  and  therefore  I 
rn  Stanford  58.  l^^vc  the  learned  and  judicioas  reader  to  bis  owne  judgnueaat.  [/] 
I.  15.  £.1.  Fide  Stanford  ^^.  b.  ij.  £.  2.  384.  If  a  man  give  lands  to  a 
uuCoroA.  384*   jnan  and  to  the  heires  males  of  his  body  begotten,  remainder  to  him 

and  to  his  heires  females  on  his  body  begotten,  the  donee  hath  i^ue 
a  fonne,  who  hath  ifliie  a  dauehtcr>  who  hath  iffue  a  fon,  this  fonne 
is  not  inheritable  to  either  of  both  thefe  eftates  taile,  becaafe,  as 
LittUicn  faith,  the  male  muft  make  his  conveyance  only  by  males, 
and  fo  muft  the  female  by  females.  But  In  this  cafe  the  land  (hall 
revert  to  the  donor.  And  therefore  the  fafeft  way,  when  ik  man  will 
cntaile  his  lands  to  the  heires  males  and  females  of  his  bodie,  is  to 
limit  the  iirft  eftate  to  him  and  the  heires  males  of  his  body,  the  re- 
mainder to  him  and  to  the  heires  of  bis  body,  and  then  all  his  ifliiea 
whatfoever  are  inheritable.  But  if  J.  hath  iflue  a  fonne  and  a 
daughter  and  dieth,  and  the  fonne  hath  iflue  a  daughter  and  dicth, 
and  a  leafe  for  life  is  made,  the  fcmaiader  to  the  heires  females  of 
the  body  of  ^. ;  in  this  cafe  the  daughter  oij.  fliall  not  uke  cam/a 
quajiipra.  But  albeit  the  daughter  of  the  fon  maketh  her  convey-*' 
(Hobw  31.)         ance  by  a  male,  (he  fiiall  take  an  eftate  tule  by  purchale,  for  Ihe  is 

heire  and  a  female  ;  but  if  lands  be  deviied  to  one  for  life,  the  re- 
mainder to  the  next  heire  male  of  ^.  in  taile,  and  B.  hath  ilTue  two 
It.  H.  6.  J 3.       daughters,  and  each  of  them  liath  iifne  a  fonne»  and  the  father  and 
9.  U.  6.  S5.        daughters  die,  fome  fay  this  remainder  is  void  for  the  uncertainty ; 

fome  fav  that  the  cldeft  (hall  take  it,  becaufe  he  is  worthieft ;  and 
others  (ay  that  both  of  them  (ball  uke,  for  that  they  both  make  but 
one  heire  ( 1 ) .  If  lands  be  given  to  a  man  and  to  the  heires  males  or 
females  of  his  body,  he  hath  an  eftate  in  general!  taile  in  him. 


Sedt.  25. 

r  JV  mefme  k  manner  e/ly  lou  tcne-*  TN  the  (amenumner  it  is,  where  lands 
^"^  ments  font  done  a  un  heme  et  a  fa         are  given  to  a  man  and  his  wife, 

feme',  et  a  ies  heires  males  de  lour  deux  and  to  the  heires  males  of  their  two 

corps  engendresy  i^c.  bodies  begotten,  &C 

iT.E.3.Fonne.  <«      A    UNhome,etafafime.^*    But  what  if  tenements  be  given 
4oii  20.  ^^  xo  a  man,  and  to  a  woman  being  not  his  wifo,  and  to  the 

(Ante  20.  b.)  heires  msdes  of  their  two  bodies?  They  have  alfo  an  eftate 

taile,  albeit  they  be  not  married  at  that  time  (2).     And  fo  it  is,  if 

lands  be  given  to  a  man  which  hath  a  wife,  and  to.  a  woman  which 

hath  a  hufband,  and  the  heires- of  their  two  bodies;  they  hare  pre- 

t««]'5iH  7»0'  fently  an  eftate  taile,  £«]  for  the  poflibility  that  they  may  marry. 

Frrin's  cafe"*      ^"^  ^^  ^***^'  ^  given  to  two  hu(band8  and  their  wives,  and  to  the 

4o.Aff.p.i3.  ^"f^* 

(i)  Vid.  hie  fol  so.  b.  H4arpufs cafe  HalL MSS.  (s)  [See  Note  147.] 


Lib.  !• 


Of  Fee  lalle* 


Se£b.  i6>  27,  28. 

heires  of  their  bodies  begotten,  [»]  they  (hall  ulce  a  joint  eftate  for  N  H-  ^  3* 

life  and  feveral  ioheritances,  viz.  ihe  one  hufbind  and  his  v^ife  the  ^^ 

one  moity,  and  the  other  hufband  and  wife  the  other  moity,  and  *^  '*^' 
no  crofTe  remainder  or  other  poiGbility  fball  be  allowed  by  law^ 
where  it  is  once  fettled  and  has  taken  effe^.    Bat  if  lands  be  given 
to  a  man  and  two  women  and  the  heires  of  their  bodies  be^Qtten^ 

[0)  in  this  cafe  they  have  a  joynt  eftate  for  life  and  every  of  them  a  [«]  y.  h.  4.  t^ 

fev'crall  inheritance^  betaufe  they  cannot  have  one  iffae  of  their  bo-  16.  S.  )•  78. 

dies,  neither  fhall  there  be  by  any  conftrudion  a  poflibility  upon  n  ^*^p^"»ijl?^ 

poflibiliiy  (j),  riz..  that  he  fliall  marry  the  one  firft  and  then  the  Jl^****"*" 

other  (4).     And  the  fame  law  it  is,  [/]  when  land  is  given  to  two  [/]44.  Rj.tlfc 

men  aad  one  wcman>  and  to  the  heires  of  their  bodies  begotten*  Taiie  t|« 


^6.  a.] 


16>  ij.    Thefe  two  Se&ions  need  no  explanation  at  all. 


TTEAf^Ji  tenements  foienf  denes  a  an 
home  et  afafemey  et  a  its  heires  del 
corp's  elef  home  engendresj  en  ceo  cafe 
le  baron  ad  eftate  en  ie  taile  generally 
et  la  feme  forfque  eftate  pur  tenne  de 
i>ie. 

TTE  My  fi  Metres  faient  dones  a  le 

baron  et  fa  femcj  et  a  les  heires  le 

-baron  queux  il  engendra  de  corps  fa 

femey  en  ceo  cafe  le  baron  ad  ejlate  en  le 

taile  fpe'ciaU^  et  lafemefor/qut  pur  terme 

4i  vUm 


A  L SO,  if  tenements  be  given  to  t 
^^  man  and  to  his  wife,  and  to  the 
heires  of  the  bodie  of  the  man,  in  this 
cafe  the  huiband  hath  an  .eftate  in  ge- 
neral] taile,  and  the  wife  but  an  eftate 
for  terme  of  life. 

ALSO,  if  lands  be  given  to  the 
hufband  and  wife,  and  to  the 
heires  of  the  huiband  which  he  fhall 
beget  on  the  body  of  his  wife,  in  this 
cale  the  hufband  hath  an  eltate  in 
efpeciall  taile,  and  the  wife  but  gn 
eftate  for  life. 


Sed.  2S. 


"PT file  done  fo\t  fcit  d  baron  et  a 
y&^w^,  et  a  les  heires  la  feme  defa 
<orps  per  le  baron  engendresy  donque 
la  feme  ad  ejlate  en  efpecial  taiky  et  le 
(faronforfque  pur  tejfme  de  vie  ( I ).  MeS 
ft  terresfont  dunes  a  le  baron  et  a  la 
fenuy  et  a  lis  heires  que  le  baron  engendra  ' 
dt  corps  ia  feme^  en  ceo  cafe  ambideux 
ont  ejiati  en  la  taiU^pur  ceo  que  ceji 

par^l 

(3)  As  to  the  do6lriiie  of  not  allowing  a 
poflibility  on  a  poflibility,  (et  poft.  184* 

(4)  £S€e  flote  i+Sj 

Vot.  t 


A  ND  if  the  gift  be  made  to  the 

'^^  hufband  and  to  his  wife,  and  ta 
the  heires  of  the  body  of  the  wife  by 
the  huiband  begotten,  there  the  wire 
hath  an  eftate  in  fpeciall  taile,  and  the 
hufband  but  for  terme  of  life.  But  if 
lands  be  given  to  the  hufband  and  the 
wife,  and  to  the  heires  which  the 
huiband  ihall  beget  on  the  body  of  the 

Wife^ 

(1)  [See  Mottt  149.] 


Lib.  I.     Cap.  1.  Of  Fee  tailc/  Seft.  29,  30* 

fard  (heira)  tCeft  limit  a  Pun  pluis    wife,  in  this  cafe  both  of  them  have 
que  4 1'^uifr  [x)m  an  eftate  taile,   becaufe   this    word 

(heires)  is  not  limited  to  the  one  mora 

than  to  the  other. 

fp.ft..6,  75'**  «•     TTEIRES.*''    Th\s  word  f  heires  J  Is  nomem  dperatroitm.     To 

1  **E*»*\1t.  "^^  which  of  the  donees  it  is  limiced,  it  crcaicth  the  eftate 

Taiie  aV.  *  taile;  but  if  it  incline  no  more  to  the  one  than  to  the  other, 

$.  K.  3.  32.  then  both  doe  take,  as  here  Littleton  putteth  the  cafe.     And  there- 

4.E.  3.43.  with  accordeth  the  cafe  of  [y]  3.  E,  3.  where  it  appeareth,  quod 

5.  E.  3. 19.  b.  Robert  us  de  S.  Jedit  JohauHt  de  Riparijs  et  Matilda  uxori  e/'uj,  et  b<ere* 

21  ^E.  V.  A'V  dilfus  qu9s  idem  Johannes  de  cor  pore  ipfius  Matilda  procrearet,  Wr.  and 

si.  H.  4.  w  ^his  adjudged  to  be  an  eflate  in  efpcciall  taile  in  them  both,  becaufe 

'  [q]  3.  E.  3. 3t.  the  eftate  is  equally  tailed  to  the  heires  of  the  baron  as  to  the  heire» 

«i.  E.  3.4^.  of  the  wife,     (3)  If  lands  be  given  to  the  huflwnd  and  the  wife, 

'9'  ^- ^  75»  and  to  the  heires  of  the  body  pf  the  furvivour*  the  gift  is  good,  and 

Krgiih  139.  ^  furvivour  (hall  have  an  cflate  in  taile  ^enerall,  but  the  eftate 

(f.  Sid.  83.)  taile  vefteth  not  till  there  be  a  furvivour.     And  hereby  it  appeareth 

^j  aa  E.  >  [r]  that  a  gift  made  to  a  man  and  to  tber  heires  of  his  body,  is  as 

Briefc  377.  gcid  as  to  his  hcircs  of  bis  body* 

Sea.  29.  [26.  b.; 

• 

7  TEMyJi  tcrre  foii  dotu  a  un  homg      A  L  S  O,  if  land  be  given  to  a  man 

et  a  fes  heires^,  que  il  engendra  de     ^^  and  tcfchis  heires,  which  he  (hall 

cerps  fit  feniej  en  ceo  cafe  le  haron  ad    beget  on  the  body  of  his  wife,  in 

efiate  en  ejpecial  taiUy  et  la  fenu  n*ad    ihis  cafe  the  hu(band  hath  an  eAate 

riens.  in  fpcciall  taile,  and  the  wife  hatb 

nothing. 

ao.  H.  6^  36.  ^  j  ^  H I S  is  evident  by  that  which  hath  been  {aid,  anJ  needeth  ilO 
fi]  I.  Co.  fol.  X  explanation,  fiut  it  hath  beene  taid,  [i]  that  if  a  man  give* 
140.  b.  land  to  another  and  to  his  heires  of  the  body  of  fuch  a  wo- 

^^"^*^*?'j**"  man  lawfully  begotten,  that  this  is  no  cflate  taile  for  the  uncertainty 
(7.*^Cck "ifS        W  whom  the  heires  ftiall  be  begotten,  for  that  the  brtothcr  of  the 

donee  or  other  coufin  may  have  ifiue  by  the  woman,  which  may  be- 
heire  to  the  donee,  and  eftaccs  in  taile  muft  be  certaine.  Therefore 
our  author  to  make  it  plaine  in  all  his  cafes  added  to  thefe  words  (his* 
heires)  which  lie  fttall  ingeader.  But  that  opinion  is,  fince  oar 
author  wrote, .over-ri^ed,  and  that  eilate  adjudged  to  be  an  gllate 
tatle,  and  begptten  (hall  be  necefTarily  intended  begotten  by  the 
donee  (i). 

I 

T  itE  Myji  home  ad  ijjiiefits^  et  devie^  A  L  S  O,  if  a  man  hath  iffue  a  fonne 

et  terre  ejl  done  al  fitSy  et  a  Us  _^  and  dyeth,  and  land  is  given  ta 

heires  de  corps  fin  pier  engendresy  ceo  the  ibnne,  and  to  the  heires  of  the 

ejl  bone  taiUyet  uncore  lepterfuit  mort  body  of  his  father  begotten,  this  is  a 

al  "     good 

(s)  Et  ils  ount  en  cell  cafe  tiel  eflattt  (3)  [See  Note  150.] 
fuonse  terrex  furent  done%  a  eux  et  a  lez 

heires  de  leur  deux  corps  efigendrez,  L.  and  [a6.  b.] 

M.  (i)  iSccNolcjsi.J 


Lib.  1.  Of  Pec  taile.  Sdft.  3a* 

»/  temps  de  la  done»  Et  rnults  outers  good  entaile,  and  yet  die  father  was 
eftaies  en  taile  y  font  per  le  equitte  del  dead  at  the  time  of  the  gift.  And 
dit  ejiaiute^  que  icy  ne  forU  fpecifies.         there  be  many  other  eftates  in  the  taile, 

by  the  equity  of  the  faid  ftatute,  which 
be  not  here  fpecified* 

■■    0/  home  adijfuffits  et  d^ie^  i^c"     John  de  Memdi'uile  by  his  (Ante  ao.  b.) 
O  wife  Roherge  bad  ifFa-j  Robert  and  Manude.     Michael  de  More* 

^ill  gave  certaine  lands  to  Roherge  and  to  the  heires  oi  John  '?•  ^-  *•  Taile 
Mande'viUe^ktx  late  hufband  on  her  body  begoiccn,  and  it  wasnd*  ?J**T.*-|f'  ^'  '* 
judged  that  Roherge  had  an  cftate  but  for  life,  and  the  fee  taile  veiled  ^  tnd**c!ph. 
in  Robert  (heires  of  the  body  of  his  father  being  a  good  name  of  and  Mar.  Dier. 
purchafe),  and  that  when  he  dyed  without  ifTue,  Ma-wde  the  daugh*  '156-  ia.H.4.i* 
ter  was  tenant  in  taile  as  heire  of  the  body  of  her  father  perfcrmam   '5*  "J*  7*  «o. 
i^ffi  (2),  and  the  fornnedon  which  (he  brought  fappofeJ;  quhil  ptfi  ^^,'^^^^1 
mortem  praftua  Rohergiee  et  Reherti  filii  et  b^redis  ipfius  Jcbannts  Qq^  ^jktc*  icZ) 
MemdrviUe  et  h^ertd^  ipfius  Jobanmis  de  pnefata  Robergid  per  prarf»» 
tum  JoheMtiem  prtcieat^  prof  at*  Matild^e  filtit  pradi^*  Jubannis  di 

\  prafala  Robergid  per  preefatum  Jobanntm  procreata /orori  et  baredi 

pr/cdidi  Robert  i  de/cendtre  debet  per  for  mam  donationis  pr^diB\    And 
yet  in  truth  !he  land  did  not  defcend  unto  her  from  Robert  (3],  but 

\  becaofe  ihe  could  have  no  other  writ  it  was  adjudged  to  be  good. 

^  In  which  cafe  it  is  to  be  obferved,  that  albeit  Robert  being  heire  (Po^  Ma) 

tooke  an  ellate  taile  by  parchafe>  and  the  daughter  was  no  heire  of 
bis  body  at  the  time  of  the  gift,  yet  (he  recovered  the  land  perform 
mam  doni^  by  the  name  of  heire  of  the  body  of  her  father,  which 
DOtwithltanding  her  brother  was,  and  he  was  capable  at  the  time 
of  the  gift;  and  therefore  when  the  gift  was  made  (he  tooke  nothing  5«  H.4.  %.%% 
bat  id  expe^ncy,  when  (he  became  heire  per  for  mam  doni.     But 

!  .  where  a  man  by  deede  gave  lands  to  Emme  Ute  wife  of  yobn  Maf 

I  Wf   habendum  et   tenendum  pr^diB*  Emme   et   hteredibus  Jobanms 

Majler  de  corf  ore  ejufdem  Emme  pfocreat* ;  in  that  cafe  the  fonne  and   (*•  R«»  Ahf.  67^ 
heire  of  John  Mafter  begotten  on  the  body  of  Emme  tooke  no  eftate  ^^'^ 
with  Emme  in  the  lands,  becaufe  he  was  named  after  the  baben^ 
dam  (4). 

If  a  man  bath  ifTue  fwo  daughters,  and  dieth  feifed  of  two  acret 
of  land  in  fee  fimple,  i(nd  the  ope  coparcener  giveth  her  part  to  her 
fifter,  and  to  the  heires  of  the  body  of  her  father,  in  this  cafe  the 
donee  hath  an  eftate  taile  in  the  moity  of  the  donor's  part,  for  the 
donee  is  not  the  entire  heire,  but  the  donor  is  heire  with  the  donee, 
and.fhe  cannot  give  to  the  heires  of  her  owne  body,  and  the  donee 
hath  the  other  moity  of  her  (tfter's  part  for  iife.  if  a  man  hath  if*  (Antc^bi* 
fae  a  fonne  and  a  daughter,  and  dieth,  and  land  is  given  to  the  ^>  *0 

^7«  3.»1    ^***gl*^®''  **^^  ^^  ^h«  heires   females   of  the  body  of  the  father, 
*-'    (he  taketh  but  an  eUate  for  life ;  becaufe  (he  is  not  heire  female  to 
take  by  purchafe,  as  before  hath  been  faid. 

**  Ei  a  les  htiref  de  cerpt  k  pier,^  Thefe  words  (let  beirei)  af« 
obfervable ;  for  if  they  were  (/es  J^iresJ  it  clecrly  altefreth  the  ca<e. 
And  therefore,  if  lands  be  given  to  the  fonne  and  to  his  heires  of 
Che  body  of  his  father,  the  fonne  cannot  take  as  heire  of  the  body  of 

(1)  [See  Note  151.]  (4)  [S^  Nol«  >S4..J 

(3)  [SeeNotei5j4 

Ga 


Lib.  I.    Cap.  i.  Of  Fee  tafle* 


Sea.  3f«; 


(Ante  to.  b. 

Poft.  120.1.) 


his  father^  b^caiife  the  grant  is  to  him  and  to  hi^  hcires>  &c.  w4 
confequently  he  hath  a  fee  firople  ( i ).  fiut  if  there  be  grandfather^ 
father  and  {onne»  and  the  father  dieth^  and  lands  be  given  to  the 
fonne,  and  to  the  heires  of  the  body  of  the  grandfather,  this  is  i 
good  eflate  taile  in  the  fonne ;  fo  as  LsttUtoH  did  put  his  cafe  of  the 
father  but  for  an  example  (i). 

'*  Ef  mulis  ataers  efiates  en  le  mUeyftni^  ^c.**    'this  needeth  n^ 
explanation. 


Scdt.  31. 


TiA ^^  fi  bona  dme  terns  ou  tette^ 
•^  ments  a  un  auter^  a  aver  et  tenet 
a  luy  et  a  fes  heires  malesy  ^u  a  fes 
heires  females^  ily  a  que  tiel  done  ejT 
fait^  adfeefmtpie^  fur  ceo  que  rCeJi  my 
limt  per  le  done^  de  quel  corps  PiJJue 
tnale  ou  female  tjfera^  et  ijjtnt  ne  pott  en 
afcwi  maner  ejire  prifeper  Pequitie  del 
ait  ejlatute^  etpur  ceo  il  adfeejhnple. 


1>UT  if  a  man  give  hinds  or  tene*^ 
^^  ments  to  another^  to  have  and  to 
hdd  to  him  and  to  his  heires  males^ 
or  to  his  heires  females^  he,  to  whom 
fuch  a  gift  is  made,  hath  a  fee  fimple^ 
bccaufe  it  is  not  limited  by  the  gift^ 
of  what  bodie  the  iflue  male  or  female 
fball  bcy  and  fo  it  cannot  in  any 
wife  be  taken  by  the  equitie  of  the 
faid  (ktute,  and  therefore  he  hath  a 
fee  fimplc. 


(Ante  t8.  b* 
Poft.  68.  b.) 


"  CT^ERRES  cu  ieaemcnls*^     This  rule  extendeth  but  to  lands 
J-    or  tenements*  and  not  to  the  inheritance  that  noblemen  and 
gentlemen  have  in  their  armories  or  armes.     For  where  the 
nobleman  or  gentleman  hath  a  fee  fimple  in  his  armories  or  armes^ 
yet  is  the  fame  defcendible  to  the  htires  males  lineall  or  coilateralh 
For  albeit  a  female  be  hcire  at  the  common  law^  yet  the  ihield,  ar-- 
morics  and  armes  defcend  unto  them  that  are  able  to  beare  them, 
(farrc  e:.cceding  the  nature  of  Gavelkind,  but  with  feveral  differ- 
ences).    And  all  the  females  of  chat  family  in  refped  that  they  be 
of  the  fame  blood»>may  in  a  lofenge  or  under  a  curtatne  manifeil  of 
what  family  they  be  by  exprefllng  the  armories  and  armes  belonging 
to  that  family,  and  the  hulbands  of  them  may  impale  them  or 
18  H.  8.  tit        quarter  them  with  their  owne  as  the  cafe  fhall  rcjjuire.     And  for 
patmis.  Br.  104.  diilindlion  and  better  explanation  hereof ;  If  the  king  by  his  letters  * 
( I.  Co.  43.  b*      patents  givcth  lands  or  tenements  to  a  man,  and  to  his  heires  males, 
46.  b.  Mo.4a4»    th^  grant  is  void,  for  that  the  king  is  deceived  in  his  grant,  in  aa 
Cro.Elw.478-)    ,^0^  as  there  can  bo  no  fuch  inheritance  of  lands  or  tenements  as 

the  king  intended  to  grant.     But  if  the  king  for  ijeward  of  fervicc  • 
granteth  armories  or  armes  to  a  man  and  to  his  heires  males  with- 
o«t  faying  (of  the  body),  this  is  good,  and,  aa  hath  been  faid,  they 
(hall  defceod  accordingly  (3)* 

U 


17*  H«  8«  27* 


(0  fSfc  Note  f 55.3 
(»)  Vid.  Vy.  14-  *47«  »74.  ifT-  394* 
Jbr  the  form  of  the  lurit.    HaL  MSS. 
(3)  S*e  further  as  to  the  dcfceni  ofArms, 


p.  140.  b.  See  alfo  on  the  fubie5l  o£  Armt 
jn  general,  Dugd.  Ant.  Ufage  in  bearing  of 
Arms,  and  fev«ral  p'.tcts  in  Heaiii.  Antiq, 
DIfc.  ad  ed.  vol.  i« 


T^ 


L'A.  !•  Of  Pee  taile,  Sc^.  31 

If  a  roan  by  bis  lail  will  devife  lands  or  tenements  to  a  man  and 
to  bis  beires  males  this  by  conftru^lion  of  law  is  an  eftate  taile» 
the  law  fapplying  thefe  words  (of  "his  bodie)  (4).  VUt  the  Prince's 

^/]  cafe,  where  it  appeareth  that  an  ad  of  parliament  may  limit  an  MS.C0.1.T 

inheritance  of  lands  or  tenements,   otherwitc  than  common  law  Pnnfe'*  c*f«- 

woald  doe,  and  create  a  new  eftate  of  inheritance,  and  many  au-  "'  g*  }^^' 

thorities  in  law  there  cited  worthy  of  note  and  obfervation.     Rot,  zd..  e!  3*33. 

PMrliam,  anno  I.  £.  4.  //«.  26.  (;)•     The  [u]  duchie  of  Lancafter  9.  H.6, 15. 

is  entailed  to  king  Edivard  the  fourth  and  his  heires  kings  of  Eng»  9.  £•  4*  ^  c. 

land.     And  king  Henry  the  fixt  did  by  his  letters  patents  grant  «•  Marie  Diet 

Jobnnni  Jiiio 'Johannis  Talhott  aubd ip/e  it  h^redfs fui  damiTu  manerij  ,tm  n^  m,  \ 

ae  Ktttgfion  LJJte  in  comttatu  Berk,  ex  nunc  domini  it  varonn  at  Ltjle  no-  f ^j  p^r  literal 

htles  it  procerts  regni  haheantttrt  tenesntur,  et  nputenter,  ^c.     By  patentes  authorir 

this  he  had  a  fee  fimple  qualified  in  the  dignity  (6).  2.  -^.  5.  f  1. 1.  t*^  parliimenta, 
A  grant  was  made  to  a  man,  and  to  his  heires  tenants  of  the  manor 

of  Dale  (7).     A  man  feifed  of  lands  in  Gavelkind  gives  or  devifes  (3.  Co.  199  21.) 
»           ^  the  fame  to  a  man  and  to  his  eldeft  heires.     Ife  cannot  hereby  alter 

^y*  b«J  the  cuftomary  inheritance,  but  as  in  the  cafe  of  our  author,  ttt  Mich-  26.  tt  47. 

ns  magis  'valeat^  the  law  rejedeth  (males),  fo  in  this  cafe  the  law  re-  Eii«.  ia  Com. 

jcacth  this  adjedive  (eldeft).  And  fo  it  is  if  lands  be  given  to  a  ^^?^  ^""^ 
man,  and  to  the  eldeft  heires  females  of  his  body,  yet  all  the  y  ace g ca^. 
daughters  (hall  inheiit,  as  it  hadi  beea  refolved* 

*'  Et  ijjint  ne  poet  fjirepri/e  per  Piquitie  dtl  dit  ftatuti,  Vc,**     For 
it  is  a  certaine  rule  m  law,  that  in  every  eftate  in  taile  within  the 
faid  datute,  it  mad  be  limited  either  by  expreflfe  words  or  by  words 
equipollent  of  what  body  the  heire  inheritable  QiaII  ilTue.    And  it 
was  [x]  adjudged  in  parliament,  chat  where  lands  were  given  to  a  [jr]  iS.  A(r.p.c. 
loan,  and  to  his  heires  males,  that  this  was  a  fee  (tmple,  and  that  as   18.  E.  3. 46/^ 
well  the  heires  females  as  heires  njales  (hould  inherit,  for  the  g^ianl  ^^^  ^  **5  *^ 
of  a  fubjed  fliaU  be  taken  moft  ftrongly  agaipft  himfelfe.  q!  h'.'6  M-  »5. 

^         8.  Co.  fol.  I. 

"  Et  fur  ceo  //  ad  fee  fimple, ^^    LUtleiotC^  reafon  being  (hortly  6pl-  the  Prince's  cafe, 
)eded  is  this.     Whomever  hath  an  eftate  of  inhericaqoe,  h^th  either  Anciepttenurei^ 
a  fee  fimple  or  a  fee  taile ;  but  where  lands  be  given  to  a  man  an4  ^^*  3' 
bis  heires  males,  he  hath  np  eftate  taile,  and  therefore  be  hath  a  fee 
^mple. 

What  adions  tenant  in  taile  may  have  and  {:annot  have,  vide 
Sed.  595.  What  great  alterations  have  been  made  iince  Littleton 
wrote  concerning  not  only  leafes  to  be  made  by  tenant  in  taile,  but 
,  barres  alfo  of  the  eftate  taile  itfelfe  by  force  of  certaine  ads  of  par- 

liament made  iince  LittUtou's  time,  yoi^  iball  re^d  ^^Gt.  56.  an4 

708.(1) 

(4)  Dv,  116.    Hal.  MSS.-r-See  further  b«  and  the  books  pited  in  n«  {.there, 
iufd   Omitftonc's  cafe,  3.  Salk.    336.  and  ' 
91.  Mod.  189.     S»*e  S  C.  cited  2.  P.  Wms.  [27.  b.] 

2.  and  in  Vin.  Abr.  Devfe  U.  b«  p).  s.  in  (i)  By  what  ads  tenant  in  taile  may  pre- 

piare;.  judice  his  iflue  or  thoie  in  remainder  or  re« 

(5)  [See  Note  156.]  verfion  without  fine  or  recovery,  and  where 
Ifi)  [See  Note  157.]  his  ads  (hall  not  aflRed  them,  fee  Vin.  A^« 
(7;  .See  fimher  as  (o  a  qyalified  ht^  ame  i.     pjlati  F»  a.  to  {•  «•  and  feyle  D.  B.  F. 
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Chap.  3.    ScA.  32. 
tenant  in  Taile  apres  PoJJibilitie  d'ljj'ue  extinSi^ 


CJ^ENANT  in  fie  talli  opns  pof- 

mints  font  donfs  a  un  honu  it  a  fa 
femi  en  efpeciali  taile^ft  Pun  de  iuxdtvy 
fans  iffut^  celuy  quefurvefiuifi  eji  tenant^ 
en  taili  apns  poffiUitie  d^lffite  extinSi. 
Bi  s'ils  avoieht  iffue^  et  Pun  devie^ 
conunt  qui  durant  la  vie  Piffue^  celvy 
que  furvefquiji  ne  ferra  dit  tenant  en 
taile  apres  poj/ihiliiie  d'i£ue  extin^\ 
unf^refi  Pijjui  4^jfans  ijue^  ijfint  que 
nefait  afeun  iffufi  en  vie  que  put  enhe^ 
ritir  pir  f$rci  4^  U  taile,  dwque  celuy 

!Ue  furvefquiji  de  les  donees  efi  tenant  en 
r  taile^apres  pejjibilltie  d^ijfue  extinit^ 


'T'  EN  A  N  T  in  fee  taile  after  pofc 
fibility  of  iflUe  extind  is,  where 
tenements  are  given  to  a  man  an4 
to  his  wife  in  efpeciali  taile,  if  one 
of  them  die  without  iflue,  the  furvivor  ^ 
is  tenant  in  taile  after  poffibility  of 
iflue  extindi.  P^nA  if  they  have  iffliCj^ 
and  the  one  die,  albeit  that  during  the 
life  of  the  iflue,  the  furvivor  fhalT  not 
be  faid  tenant  in  taile  after  polTibilitie 
of  iflue  extiii£t ;  yet  if  the  ilfue  die 
without  iflue,  fo  as  there  be  not  any 
iflUc  alive  which  may  inherit  by  force 
of  the  taile,  then  the  furviving  party 
of  the  donees  is  tenant  in  taile,  after 
poflTibilitie  of  iflue  extind:. 


(Dr.  aad  Stud 


(4.  Co*  63. 


T  IfTLETQN  having  fpoken  of  eftates  of  inheritance,  viz. 

-*^  fee  fimple  and  fefe  taile,  now  he  treatech  of  tenants  of  freehold 

tautum,  that  is,  for  terme  of  life,  and  therein  Brll  of  tenant 

in  taile  after  poilibility  of  iflue  extind ;  and  he  giveth  unio  him  the 

.  firA  place,  becaufe  this  tenant  hath  eight  qualities  and  priviledges 

f i  1  TemiJl*E.  1!  "^^^  ^"**"^ '"  ^**^  himfclfe  hath,  and  which  leffcc  for  life  hath 

wjk.  i»^     '   *  not  [a].     As  firft^,  he  is  difpunilhablc  for  wafte  (2).     Secondly,  he 

39.  E.  3.  t(.        flmll  not  be  compelled  to  attorne.     Thirdly,  he  (hall  not  have  ayde 

31.  E.  3.  aid  35.  of  kirn  in  the  reverfion.     Fourthly,  upon  nn  alienation,  no  writ  of 

4^  E.  3.  z%»       eni»c  in  confimili  eaju  lyeth.     Fifthly,  after  his  death  no  writ  of  in- 

ll!  E*  1. 1'».       trafion  doth  He.     Svxtly,  he  may  joine  the  mife  in  a  writ  of  right,  ' 

«8.  £.  3.  96.       in  a  fpeciaU  manner.     Seventhly,  in  a  pr^tcip^  brpaght  by  him  he 

46.  E.3. 13.27.  ftiall  not  name  himfelfe  tenant  for  life.  Eightiy,  in  ^pratcipe  brought  (Cro.Ens.671^ 

^.  H.  41 17.         ag»inft  him  he  fliall  not  be  named  barely  tenant  for  life.     And  ytc  j-    ^  - 

Ii   H^l.'Tc        ^*  ^^^  ^^^^  other  qwahties,  which  are  not  agreeable  to  an  cf-   \2>^.  a.Ji 

%u  H.  6.  5I*       ^^^*  i"*  **i^^»  but  to  a  bare  leflee  for  Kfe.     \h\   (i)  Firit,  if  he 

10.  H.  6.  I.        maketh  a  feoffment  in  fer,  this  is  a  forfeiture  of  his  eilate  (2). 

26- H.  6.  aid  77*  Stcoiidly,  if  an  cftate  in  fee^  or  in  fee  taile,  in  rcrcrfion,  or  re« 

3.  E.  4.  II.        'maindcr,  defcend  or  come  to  this  tenant,  his  elhite  is  drowned,  and 

Entre  CofiM  <6.  *^*  ^^^  ^^  ^^^  ^^^  executed.     Thirdly,  he  ia  the  rcvei  fion  or  re- 
mainder IhaH  be  received  upon  his  default,  as  well  as  upon  bare  te.  < 
nant  for  life  (3).     FourUUyt  <Ln  exchange  between  a  bare  tenant 
for  life  and  him  is  good,  for  their  ellates  in  refpedl  of  their  quan- 


Fitz.  N.  B.  103 
Lewrs  Bowies* 
cafe,  II.  Co. 
fuh  %. 


Coi 


11.  E  Siitre  ^^^^  ^^^  equal ;  isi  as  the  difference  dandeth  in  the  quality,  and  not 


m 


ong.  56. 
4S*  S*  V  a»«     28^.  £.3.9$.     »7.  Afl'«p.6o.    F.  N.  B.  159.     31.  E.  3*  tit.  ag  55.      5$.  £.3.4. 
9.  E.  4.  17.        %.  H.  %,  tcfccit  147*       4Li  B^  3..  IX.  .     »o.  ^.  3.  rdceic.       3S.  E.  3.  33.      iicwes 
Bowles*  cafe  ubi  fupra. 


(»)  [See  Note  158. J 

\x%.  a.], 
(i)  43.  AJf,  34.    Hal.  MSS. 


(1)  ^0  if  he  nnfpleadst  39.  £•  3.  i6« 
Hal.  MSS. 

(3)  28.  £.  3.  96.  Contra  at  to  receipts 
Bai.  MSS, 
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in  the  quantity  of  the  eftate.    And  as  an  eflate  talle  was  originally 

carved  out  of  a  fee  fimple,  fo  is  the  eftate  of  this  tenant  out  of  ad 

cflate  in  efpectall  taile.     And  he  is  called  tenant  in  taik  after  poffi* 

bilitie  sf  ifRie  extind»  becaufe  by  no  pofTibility  he  can  have  any  if- 

fue  inheritable  to  the  fame  eftate  taile.    But  if  a  man  giveth  land  to 

a  man  and  his  wife,  and  to  the  heires  of  their  two  bodies,  and  they 

live  till  each  of  them  be  an  hundred  yeeres  old,  and  have  no  iiTue*  yet 

do  they  continue  tenant  ki  taile»  for  that  the  law  feech  no  impoftibi- 

Ktie  of  having  children,    But  when  a  man  and  his  wife  be  tefiant  in 

efpeciall  taile,  and  the  wife  dieth  without  iflue,  there  the  law  feetb    . 

an  apparent  impofiibility  that  any  iiTue  thai  the  hufband.can  hive  by 

any  t}ther  wife  fiiould  inherit  this  eftate.     And  let  this  tenant  keep 

his  eftate,  for  he  hath  thefe  priviledges  in  refpe^  of  the  privity  ot 

bis  eftate,  and  of  the  inheritance  that  was  once  in  him.  [c]  For  in  U]  u.Co.  i 

the  cafe  of  E^v^ns  (4),  Mich,  2S.  fc  29.  £/#«.  it  was  adjudged,  that  ©s*  ^**' 

where  tenant  in  taile  after  poffibility  of  iffue  extin£l  granted  over  f^i^I^J?* 

his  eftate  to  another,  that  his  grantee  was  compelled  to  attorne  in  9  \.  h. eVrft. 

qmd  juris  clamai  (5 ),  as  a  bare  tenant  for  life,  and  fo  be  named  in  the  aid^  Scl()n«ft*    ' 

writ;  for  by  the  affignement  the  privity  of  the  eftate  being  altered^  29.  £*  3-  ^'^ 

the  priviledge  was  gone  ;  and  this  judgement  was  affirmed  in  a  writ  17.  H.  6.  tit.  au'i* 

of  error,  and  herewith  agreeth  ay.  H*  6.  tit.  Aid.    SkuJbmm  29*  29.  £.  3.  i.b. 

M.  3.  I*  b.  (6}« 


fSU 


Sea.  33. 


J^EM^fi  Unitninfsfint  dones  a  un 
h&me  et  ajes  heires  que  si  engeitdra 
de  corps  fa  fenuj  en  ceji  cas  la  feme  rCad 
ryen  en  les  tenements^  et  le  baron  eft 
feifie  come  donee  en  fpeciall  taile*  Et  en 
feo  caS'iJi  la  feme  devyfans  ifjue  de  fon 
corps  engendres  per  fon  baron^  donques  U 
baron  eft  tenant  in  tsile  afres  pojfiiilky 
/f  iffue  extindfm 


/I  L  S  O,  if  tenements  be  given  to  a 
•^  man  and  to  his  heires  which  he 
(hall  beget  on  the  bodie  of  his  wife,  in 
this  cafe  the  wife  hath  nothing  in  the 
tenements,  and  the  hufband  is  feifed 
SIS  donee  in  efpeciall  taile.  And  in 
this  cafe,  if  the  wife  die  without  iffue 
of  her  body  begotten  by  her  hufband, 
ihen  the  hufband  is  tenant  in  taUe 
after  poffibility  of  iffue  extind« 


*•    Ol  la  finu  dtvii  fans  ijp*e**    Bo  as  the  eftate  of  this  tenancy  Lewes  Bowles* 
O  muft  be  altered  by  the  aft  of  God,  and  that  by  dying  without  Y^\  "•  ^^ 
iffue ;  for  if  a  feoffment  in  fee  be  made  to  the  ufe  of  a  man  J°''  ^  ^ 
and  his  wife  for  tearme  of  their  lives,  dnd  after  to  the  ufe  of  ineir  ,7*3.  a,'  Saund. 
next  iffce  male  to  be  begotten  in  taile,  and  after  to  the  ufe  of  the  383.  387. 
hufband  and  wife,  and  of  the  heires  of  their  tWo  bodies  begotten,  ^^*  Elix  315. 

they  hairing  no  iffue  mate  at  that  time ;  ia  this  cafe  the  hoiband  and  '*  H^'J^'v 

wife  ^-^^-^'-^ 


{4)  M.  i^«  17.  EliXf  B,  R.  leon,  T.  29. 
EitTi,  Qerub*  84.  Eivans  and  ^prickarJ, 
|ial.  M8S.  See  Aprice^s  cafe,  a.  Leon.  40. 
)•  Leon.  ft4i.  which  fccms  to  be  the  ^afe 
rffcTted  to  by  lord  Coke  and  lord  Hale. 
The  anonymous  ^afe  in  i.  Leon.  190.  and 
3.  Leon.  12 1  •  (eems  aifo  to  be  the  fame 
cafe« 


(5)  2S.  £•  3.  96.  Grantee  bos  tbepriw- 
Uge.  Hal.  MSS.  But  fee  the  rcafont  -for 
the  judgment  cited  by  lord  Coke  in  the  books 
cited  in  note  4. 

'  (6)  Q^xvt  if  pumjlahle  fw  wafle.    Hal. 
MSS.    See  2.  Inft.  302« 
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Lib*  I.   Cap.  3*      Of  Tenant  in  tailc,  &c.         Scd.  34* 

wife  are  tenants  in  fpeciall  ttile  executed  (7)»  and  after  they  hav« 

iflue  a  ronne>  in  this  cafe  they  are  become  tenants  for  Hfe»  the  re- 

in»nder  to  the  fonne  in  taile,  the  remainder  to  them  in  {jpeciall  taile 

(8) ;  for  albeit  their  eftate  taile  is  turned  to  an  eftate  for  life,  yet 

ihey  have  but  a  bare  eftate  for  life  ^  but  if  the  iJTue  die^  and  the 

iiufliand  die  having  no  other  iflue,  and  then  the  fonne  die  without 

Ufuet  the  wife  (hall  have  the  priviledges  belonging  ro  a  tenant  in 

taile  after  poflibility  of  iiTue  extinfl*  as  it  appcareth  in  Lewises  Bowhs* 

cafe  uhifutra^  where  it  is  (aid,  that  the  llatc  of  this  tenant  rouft 

be  created  by  the  ad  of  God»  and  not  by  limitation  of  th?  party. 

ex  dtfffitiom  Ugiu  and  not  tx  prowfione  hominU  [^1*     If  land  be 

given  to  a  man  and  to  his  wife,  and  to  the  heires  ot  their  two  bo« 

dies,  and  after  they  are  divorced  cauj^  prgt<9ntraQus^  or  coi^anguy 

mitatisy  or  affinitaiis^  their  eftate  of  inheritance  is  turned  to  a  joint 

eftate  for  life ;  and  albeit  they  had  once  an  inheritance  in  them,  yet 

for  that  the  eilate  is  altered  by  their  owne  ad>  and  not  by  the  ad  of  •    ^    ,    « 

God,   viz.  by  the  death  of  either  party  without  iflue,   they  arc  |^2o»  D^J 

pot  tenants  in  taile  after  poffibility  of  iiTue  extind  (i).     Lands  are 

fiven  to  the  hufband  and  wife,  and  to  the  heires  of  the  body  of  the 
ufband,  the  remainder  to  the  hufband  and  wife,  and  to  the  heires 
of  their  two  bodies  begotten  ;  the  hufband  dies  without  ifluf  ;  the 
wife  ihall  not  be  tenant  in  taile  after  poflibility,  for  the  remaindep 
in  fpeciall  taile  was  utterly  void,  for  that  it  could  never  take  efFed  ; 
for  fo  lone  as  the  huiband  fliould  have  iiTue,  it  (hould  inherit  by 
force  of  the  ^enerall  taile,  and  if  the  huiband  die  without  iiTue, 
then  the  fpeciall  eflate  taile  cannot  take  effed,  in  as  much  as  the 
iiTue,  which  ihculd  inherit  the  efpeciall,  muil  be  begotten  by  the 
huiband,  and  fo  the  generall,  which  is  larger  and  greater,  hath 
fruftratfd  the  efpeciall  which  is  ieflfcr.  ^c^J  th^  wiie  in  that  cafe 
IhaJl  be  puniihcd  for  wailct 


.1.  Aflr.415. 
12.  Aft  aa. 
19.  AC  pk  a. 

13*  ».  3. 
Afl'.9i.  in^e. 
(9.  Ca  140,141. 
7.  Cou  4a.  b. 
ICenne*!  cafe, 
•Ml  4«  Go.  19.) 

^1 


1 


ft 


5c(!l.  34, 


r  7*  nota^  que  nulpoit  efire  tenant  en 
•^^  ie  taile  apres  pojl.bility  (Tiljue  ex- 
finoiy  f^rfque  un  de^  doneeiy  ou  Ie  donee 
en  Ie  fpecial  taile.  Car  Ie  donee  enge^ 
tteral  taile  nepoit  eft  re  unqne  dit  tenant 
en  taile  apres  pojjibiiity  d^ijjue  extinSl  5 
pur  ^eo  que  touts  temps  du rant  fa  vie^ 
il  poit  per  pojfibility  aver  ifj'ue  que  pott 
itfheriter  per  force  de  mefme  Ie  taile* 
Et  ijffint  en  tnefme  Ie  rnanere  l^ijfm^ 
que  efi  heire  a  les  donees  en  un  ejj  eeial 
taile^  ne  poit  efire  dit  tenant  en  taile 
apres  poJjibiUtie  d^iJTuf  eatinSf^  caufi 
qiia  fupr4* 


ft 


A  N  P  note,  that  none  csin  be  tenitnt 
in  taile  after  poiTibility  of  iiluQ 
extinA,  but  one  of  the  donees,  or 
the  donee  in  efpecial  taile.  For  the 
donee  in  generall  taile  cannot  be  faid 
to  be  tenant  in  taile  after  pofTibility 
of  iflue  extin£^;  becaufe  alsvaies  dur- 
ing his  life,  he  may  by  poflibility  have 
iiTue  which  may  inherit  by  force  of 
the  fame  e^taile.  And  fo  in  the  fame 
manner  the  ifllic,  which  is  heir  to 
the  donees  in  efpeciall  taile,  cannot 
be  tenant  iti  taile  after  poiSbility  of 
iiTue  extinct,  for  the  reafon  above* 
faid. 

An4 


(7)  [See  Note  159.1 

(8)  [See  Ni»te  160.] 


[18.  b.] 
(i)  [Sec  Note  i6i.] 


Lib.  I.  Of  the  Curtefie  d'Englctcrre*  Seft.  35. 


*  £t  nota,  que  tenant  en  taile  apres 
f^ibilitie  (tijfue  extin^  neferra  unque 
puny  de  waji^  fur  t inheritance  que 
fuit  un  foits  en  luy^  lO.  H.  6.  I. 
Mes  cejtuy  en  le  reverjion  poit  entrer 
s'il  alien  enfee^  45.  E,  3.  22. 


And  note,  that  tenant  in  taile  after 
poflibility  of  iflUe  CTCtin^i  fhall  not  be 
puniflied  of  wafte,  for  the  inheritance 
that  once  was  in  him,  10.  H.  6.  i« 
But  he  in  the  rcverfion  may  enter  if 
he  alien  in  fee,  45.  £.  3.  22* 


IF  lands  be  given  to  a  man  with  a  woman  in  frankmarriage,  al- 
belt  the  woman  (which  was  the  caufe  of  the  gift)  dieth  without 
iirue»  yet  the  bufband  (hall  be  tenant  in  tayle  afres  tojjthiluie, 
&c.  for  that  he  and  his  wife  were  donees  in  efpeciall  taile»  and  To 
within  the  word$  of  Littleton.    The  refidae  of  this  Section  is  evi- 
dent. 

*  This^  and  that  which,  follows,  is  not  in  the  firfl  (2)  edition  (Dr.  ud  Stud.  • 
(which  I  have).     And  therefore  (that  1  may  fpeake  it  once  for  ^*'  »»-Co«8p,> 
all)»  it  was  wrong  to  the  authour  to  adde  any  thing   (efpeciaily  in 
one  context)  to  his  worke. 


[29.  a,]       Chap- 4^ 


Curtefie  (tEnglet.erre. 


Sea,  35, 


n^ENJNT  per  la  cnruft$  d^En^ 

gleterre  ejl^  lou  home  prent  feme 

feijie  en  fee  Jimple  ou  en  fee  taile  ge^ 

neralj  eu  feijie  come  heire  de  le  taile 

fpecialj  et  ad  ijfue  per  mefme  la  feme 

male  ou  female  oyes  ou  vife  {l)j  foit 

Pijfue  apres  mart  ou  en  vie^Jilafeme 

deviey  le  baron  tiendra  la  ferre  durant 

fa  vie  per  la  ley  d* Engleterre.     Et  eji 

pppel  tenant  per  le  eurtejie  d^Engle^ 

terre  pur  ceo  que  ceo  efl  ufepn  nultiuter 

realme  forfque  tantfolement  en  Engle^ 

terrc^ 

Et  afcum  ont  dity  que  il  ne  ferra 
inant  per  le  curtefie^  Ji  non  que 
[enfant^  qu*il  ad  per  fa  femey  foit  oye 
crit^i  car  per  le  crie  eft  prove^  que  le 
enfant  fuit  nee  vife ;  Ideo  C^sre  ( 2  }  • 


(2)  3y  thcfrjt  edition,  lord  Coke  means 
that  printed  at  RoboHf  as  appears  by  the 

Sreface  to  this  his  Commentary  on  Littleton. 
>ut  the  edition  of  Lettou  and  Marhlinia^ 
which  was  really  the  fir^lt  i*  alfo  without  the 
addition  here  mentioned.  It  appears  to  have 
been  firft  introduced  into  the  edition  by  Red' 
mofi. — Sec  further  as  to  thefubjeft  of  tenmU 
m  tail  after pqffibilityt  Vin.  Abr.  Ta)ile  I, 


Tf^ENANT  by  the  curtefie  of 
^  England  is,  where  a  man  taketh 
a  wife  feifed  in  fee  fimple  or  in  fee 
taile  general!,  or  feifed  as  heir  in  taile 
efpeciall,  and  hath  ifTue  by  the  fame 
wife  male  or  female  borne  alive,  albeit 
the  iiTue  after  dieth  or  liveth,  yet  if 
the  wife  dies,  the  hufband  (ball  hold 
the  land  during  his  life  by  the  law  of 
England.  And  he  is  called  tenant  b^ 
the  curtefie  of  England,  becaufe  this 
is  ufed  in  no  other  realme  but  in 
England  onely. 

And  fome  have  faid,  that  he  fhall 
not  be  tenant  by  the  curtefie,  unleflb 
the  childe,  which  he  hath  by  his  wife, 
bp  heard  crie ;  for  by  the  crie  it  is 
proved,  that  the  child  was  borne  alive* 
Therefore  Quaere* 

«  PRIST 

[*^*  »•] 

(i)  Inftead  of  ojes  ou  <vife,  the  words 
are  ueex  o/i/'in  L.  and  M.  This  latter  read* 
ing  is  conformable  to  lord  Cokeys  traniia<« 
tion. 

(1)  This  qiuere  \%  in  L.  and  M.  but  not 
in  Rcha 


f»e 


Lib.  I*    Cap.  4.    Of  the  Curteiie  d*EngletCfre#    Seft*  35* 

"  puis TftrnfiifU:^  And  firft  of  what  fetfin  a  man  Aall 
[#]F.N  B.194.  Jl  be  tenant  by  the  corteiie.  [/]  There  is  in  hwatwofoli 
(Poft.  J  53  )  feifin*  viz.  a  feifin  in  deed*  and  a  feifin  in  law,  whereof 

more  (hal!  be  faid  Sed.  468,  and  681.  And  here  LUtUtom  intendech 
tf]  1.  Mtr.  a  feifin  in  deed»  if  it  may  be  attained  unto.  (/]  As  if  a  man  dieth 
^^  55  feifed  of  lands  in  fee  iimple  or  fee  taile  general),  and  thefe  lands 

defjend  to  his  daughter,  and  (he  taketh  a  hu/band  and  hath  i(ibe» 

and  dyeth  before  any  entry,  the  husband  (hall  not  be  tenant  by  the 
(Poft.  40.}         curtefie,  and  yet  in  this  cafe  flie  had  a  feifin  in  law ;  but  if  (he  or  her 

hufband  had  daring  her  life  entred,  be  fhouid  have  been  tenant  liy 
[f\  7.E.  3.  66.  the  curtefie  (3).  [g]  A  man  feifed  df  an  advowfon  (4)  of  rent  in 
3.  H.  7.5.  fee  hath  ](rue  a  daughter,  who  is  married,  and  hath  ifTuc,  and  dy*^ 

(6.  Co.  68.  a.  pjjj  feifed,  the  \yife,  before  the  rent  b^bame  due  or  the  chui'ch  be- 
s!  Co!  iL  ^^^^  voyd,  dieth,  (he  had  but  a  fei(in  in  law,  and  yet  he  (hatl  hH 

Ant«'i5.  b.)  tenant  by  the  curtefie,  becaufe  he  could  by  no  induftry  atuine  to 
n  c  06.1  ^^y  other  feiiin.  Et  imp^tentia  excujat  Itgem  (5).  But  a  maft  (hall 
(  •    *  9^)        not  be  tenant  by  the  curtefie  of  a  bare  right,  title,  ufe  (6),  of  of  a 

rever(ion.  (7}  or  remainder  expe^nt  upon  any  elUte  of  freehold, 

unleiTe  the  particular  eflate  be  determined  or  ended  duiing  the  co« 

verture. 
ProccfT.  A:  the  coronation  of  k?ng  ^.  2.  fatth  the  record,  [^]  Jobamus 

a^.  •A  Coro-     rex  Caj}iliee  et  Legioms,  Dux  La/tcafiri^e,  cpram  diQn  domino  rege  et 

nationcm  R  2.  confilio/uo  comparens^  clamn'uit  ut  comes  Leiceftria  oficium  Sene/chalci^ 
Anno  rrgni  lui       a     j-         ^    aj       t  n  -        j  j       1  -     -^   t         t  j-       j      •   • 

primoRouclauf.  -^'^S"'^*  ^'  *'  dux  Lancajlrt/e  ad  gerendum  prtnctpaltnt  gladtum  domtm 

ID.  ^^,  r^gii  *vocat^  Cur  tana  die  ceronatioHis  ejujdem  regis^  et  ut  comis  LinccU* 

md /cittdinduM  etjexandum  coram  ipfe  d4mino  rege/edente  ad  menfam  die* 

U  die  ioremcuionit ;  et  qetiafaiP  diligenti  ex^mtnati^m  cor^m  peritis  di 

eonfilio  regis  de  pramijjisy  fatis  cenjiahat  $idem  confilio,  fucd  ad  ip/um 

ducem  tanqaam  tenemem  per  legem  Angli^te  pofi  mortem  Blanfhi^e  quou^ 

dam  uxor  is  fute  piriinuit  officia  pradi^^  prout  J'uperius  clamabat  exer^ 

cere,  confideratunt  fiut  per  ip/um  regem  et  conjtliumjkum  pradiSum  quod 

idem  dux  ojicia  pradi^a  per  fe  et  Jufficientfis  deptktafof  fuos  fcueret,  et 

exercerety  et  feoda  debit  a  in  bAc  parte  dbtiner$t.    !^  quidem  dux  [2  Of  b«J 

officium  Sene/chdlcite  prttdiB^  pirfinaliter  adintpte<vitt  t3  e*     And  every 

man  that  claimed  to  hold  by  grand  ferjanty  to  do  any  fervice  to  the 

king  at  his  coronation,  exhibited  his  petitioa  to  the  faid  dnke  a« 

fteward  of  England^  whd  upon  hearing  ihe  propfet  either  allowed 

or  di(a)lowed  the  (ame. 

RoLPateotino.       In  letters  patents  made  by  king  H,  6.  to  Kicbard  earle  of  ^a* 

fto.  H«  6.  U&ury  you  (hall  finde  this  claufe,  ^nod  cbariffimas  confanguineus  noftef 

Kichardust  nunc  comes  Sarum,  qui  Mciam  Jiliam  et  hmrsdtm  Tbom^e 

nuper  eomitis  Sarum  aJhuc  fuperftilem  duMi  in  uxorem^  et  cnm  eddem 

Alicia  prolem  tempore  mortis  pradiQte  Thorns  babuit  et  babtt  fuptrfli" 

tern  de pritjeniit  eoque praUxttt  idem  Ricbardns  nuftc  comes  Sarunt  ne»' 

tneti  Jtatum  et  honorem  eomitis  Saturn^  &r<  babety  et  ptc  tempore  *vii^ 

fuit  dejnre  pretextu  pramijforum  babere  debet  ( i ) .    The  name  of  the 

iifue  which  the  faid  Richard  earl  of  Salifiuty  had  by  the  faid  Mico 

Rot.  Pa^nt.  de    was  Ricbardy  who  married  with  Anne  the  fijler  and  heire  of  Heniy 

anno  27. H. 6.  m.  ^faucbampe  earle  of  ffarnjoickcy  who  was  carle  of  iVeervneke  to  hini 

and  to  his  heite^r,  and  duke  of  Warmickt  to  hiun  and  to  the  heirea 

%  n^def 


(^)  [See  Note  161.]'  (7)  [See  Note  i^.] 

(4)  [SecWwte  t63.] 

(5)  fSce  Note  1^4.}  [29.5.] 
[Sec  Note  165.]  (i)  [Sec  Note  167.I 


Lib.  I.  Of  the  Curteiie  d'Eogleterre.  Sedu  35* 

•        ■     .      •  • 

males  of  his  bodr.  And  Richard  the  fonne  having  then  no  LStie  by 
his  wife,  king  H,  6.  in  27.  yeare  of  his  raigoe  granted  to  him  that 
he  (hoold  be  earle  of  frarwickr,  lUh  itfi  et  pnediSa  Anna  ixittam 
ititer  eos  ad  prafens  n§n  hahent,  Thefe  and  many  more  1  have  read 
concerning  this  matter*  and  only  fay  to  the  reader,  Utin  tiujwdi^ 
€10,  nihil  ^nim  imfedio. 

[i]  If  an  cflate  of  freehold  in  feigniories,  rents,  commons,  or  fnch  [i]  Vld.  i.E.3,6. 
tike  be  fufpended,  a  roan  fhalj  not  oe  tenant  by  the  curtefie ;  bat  if  5*  ^^  3*  ^^• 
ihe  (nfpeniiott  be  but  for  yeares,  he  (hall  be  tenant  by  the  curtefie*  C^^^*  V^^i 
As  if  a  tenant  make  a  leafe  for  life  of  the  tenancie  to  the  feignio* 
reiTe,  who  caketh  a  huiband,  and  hath  iflne,  the  wife  dieth,  he  ihall 
not  be  tenant  by  the  curtefie  (2),  but  if  the  leafe  had  been  made 
but  for  yeares  he  (hall  be  tenant  by  the  curtefie. 

"  EnftefimpU  eu  in  fit  tails  gimrall,  (mfeifie  come  beire  de  la  taili 
"fpeciiuk  et  ad  iffue  per  lafemi  male  oufemaleJ'^     2.  Of  what  e((ate.  W.  2.  ci.  i. 
If  lands  be  given  to  a  woman  and  to  the  heires  males  of  her  body,  J*'"'  *^%^** 
ihe  takcfth  a  hulband  and  hath  ilfoe  a  daughter  and  dieth.  he  (hall  ^^^^^  ^^ 
fiot  be  tenant  by  the  curtefie;  becaufe  the  daughter  by  no  poi£bili-  8,  Co.  foL  34. 
de  could  inherste  the  mecher's  eftate  in  the  land ;  and  therefore 
where  Littleton  faith,  ilTue  bv  his  wife  male  or  female,  it  is  to  be 
junderflood,  which  by  pofiibility  may  inherit  as  heir  to  her  mother 
pf  fuch  eftate.    LiJtU/om  himffllf  explaneth  this  by  exprefifc  words 
.Cap.  power  fo.  40.  Sed.  52.     And  therefore  if  a  woman  tenant 
in  caile  generall  maketh  a  feoffment  in  fee,  and  taketh  back  aa 
/eflate  in  fee,  and  take  a  huiband  and  hach  iilue,  and  the  wife  dieth, 
the  iffue  may  in  a  formedon  recover  the  land  againil  his  father,  be* 
piofc  he  is  to  recover  by  force  of  the  eftate  taile  as  hei/e  to  his  mo* 
Sher,  an4  is  npt  inheritable  to  his  father  (3). 

"  Et  ad  ijf^jf     I.  The  time  of  having  the  i(rue.    4.  What 
Jtinde  of  illue.     If  a  man  (eifed  of  lands  in  fee  hath  ifiue  a  daugh- 
ter, who  taketh  hu(I>and  and  hath  ififue,  the  father  dieth,  the  huf- 
jband  enters,  be  [^j  Jhall  be  tenant  by  the  curtefie,  albeit  the  iS\xe  [a]  Old  TonMrcs 
was  had  before  the  wife  was  feifcd.    And  fo  it  is  albeit  the  ilTue  had  «!•  H.  3.  tic^ 
jdyed  in  the  lifje-time  of  her  father  before  any  defcent  of  the  land,  **?*^*'  *9** 
yet  (hall  he  be  tenant  by  the  curtefie  (4)^    If  a  woman  [^}  feifed  [^1  \ndepaine> 
pf  lands  in  fee  taketh  huflband,  and  by  him  is  bigge  with  childe,  cafe,  ubi  fupra. 
^nd  in  her  travell  dieth,  and  the  childe  is  ripped  out  of  her  body 
alive,  yet  fiull  he  not  be  tenant  by  the  curteiie,  becaufe  the  chiUie  . 

vna  not  borne  during  the  marriage,  nor  in  the  life  of  the  wife,  but 
in  the  meane  time  her  land  defcended,  and  in  pleading  he  muft  al- 
edge,  that  he  had  iiiiie  doring^xhe  marriage. 

if  the  wife  be  [r]  delivefed  of  a  monfter,  which  hath  not  the  [c] Braft.  lib.  5* 
A^pe  of  mankinde,  this  b  no  iflue  in  the  law  \  but  although  the  if-  43.79  43^« 
fue  hath  fome  deformity  in  any  part  of  his  body,  yet  if  he  hath  hu-  fni"*^^  j/ 
pane  (hape  this  fufficeth.     Hi,  qui  centra formam  humani generis  con'-  fleu,  lib.  i. 
yerfo  more  procre^tur,  (^fi  mulief  pfonfirofum  <uel  prodigiofum  fuerit  ca.  5.  and  lib.  %• 
paixa) inter liberoinoncomputentur,Partustameneui»eUuraaliquaniidum  <^^P'  54« 
amplianjerit  *vel  diminuerit  non  tamen  JuperabwedaMer,  utfijex  digitot  ^   ?^^'  ^ 
yei  nifi  quatuor  babuerit,  bene  debet  inter  liberos  commemorari*  Si  inutilia        *    '  '^ 
patura  reddidit  in$mbra^  ut  Ji  cuxvus  fuerit  out  gibbofus  vel  membfa 

tortuefa 

(2}  [Sre  Note  f  6S.]  (4)  Yet  in  foro^  cafes  the  time  of  having  ilFue  is  of 

(3)  [^^  ^Qtt  i69.][  ponfequcnce.    Sec  poft.  40. 


Lib.  I.    Cap.  4t    Of  the  Curtcfic  d'Engletcrc.    Sc^  35, 

turtuofa  bahuerit^  non  tanun  ift  partus  monfiro/us^     Item  fuenntm  ^li£ 
Junt  ma/culi,  alii  fatmirtit,  alii  'btrmaphrodua.     Hermapbrodita  torn 
mafcuU  fuamfctmina  comparatur fecundum  pr^tvali/ieHtiam  fixis  i>* 
caifictntis. 

If  the  liTtte  be  born  deaf  or  dambe  or  both,  or  be  born  an  ideot* 
yet  it  is  a  lawful  iiTue  to  make  the  hu&and  tenant  by  the  curteiie  and 
to  inherit  the  land. 

[J]  aS.  H.  8.  ^  •*  Cf^et  ott  vinte.**  If  it  be  borne  alive  [J]  it  is  fiifficient,  though 
25.  Dyer.  it  be  not  heard  cry ;  for  peradventure  ft  may  be  born  dumbe.    And 

Maine's  cafe,  ubi  jj^j^  5,  refolved  cleerly  in  Paine's  cafe  mbi/upra.  For  the  pleading 
^^'*  (as  hath  beene  faid)  is,  that  during  the  marriage  he  had  i/Tue  by 

his  wife,  and  upon  chat  point  the  tridl'is  to  be  had,  and  upon  the 
evidence  (5)  it  mufl  be  proved,  that  the  ifTue  was  alive,  for  msnmus  T'JQ^  zA 
exitus  KOH  eft  exitui,  fo  as  the  crying  is  but  a  proofe  that  the  childe  ^^  ^ 

was  born  alive,  and  fo  is  motion,  fhrring,  and  the  like.  And  it  is 
[t\  Mirror,  cap.  fatd  by  an  ancient  author  [/]  that  it  was  ordained  in  the  raigne  of 
1.  le^.  3.  \mg  H,  f.    ^e  touts  que  jur*vequijftnt  lour  ferns  dount  ills  uffent  con* 

r  n  Q.  E.  1. 18.  ^"'^^  tenuijfent  les  heritages  lour  Jems  pur  lour  «viej* 
j6.  E.*  3.  a.d.  *       By  the  cuftom  of  Gavelkind  [/]  a  man  may  be  tenant  by  the 
129.    Stac.  de     curtefie  without  having  of  any  ifTue  ( i )  • 

Coni'uetudiiiibus 

i^T  aT."  H.  5.  "  ^^'^  ^i^^  ^t''"  ^^^*  **  ^*  *^''*"  ^^^  therefore  [f  ]  if  a  wo- 
tK.  Dower  198.  ^^^  tenant  in  taile  generall  taketh  a  hnfband,  and  hath  iilue^  which 
Paine's  cafe,  ubi  HTue  dyeth,  and  the  wife  die ch  without  any  other  iflue,  yet  the 
lupra.  hufband  ihall  be  tenant  by  the  curtefie,  albeit  the  ellate  in  taile  be 

(1.  Leon.  167.)    <jctermincd,  becaufe  he  was  incitled  to  be  tenant  per  legem  Anglia 

before  the  eftate  in  taile  was  fpent,  and  for  that  the  land  remaineth* 

But  if  a  woman  maketh  a  gift  in  taile,  and  refer ve  a  rent  to  her  and 

to  her  heires,  and  the  donor  taketh  hufband  and  hath  iiTue,  and  the 

dooee  dieth  without  iflue,  the  wife  dieth,  the  hufband  fhall  not  be 

tenant  by  the  curtefie  of  the  rent,  for  that  the  rent  newly  referved 

(Poft.  32.  a.)       is  by  the  adl  of  God  determined,  and  no  flate  thereof  remainech. 

\h\  Brooke  tit.    But  \h\  if  a  man  be  feifed  in  fee  of  a  rent  and  maketh  »  gift  in  taile 

per  U  Cu>t<^fic     generall  to  a  woman,  (he  taketh  hufband  and  hath  ifTue,  the  ifTue  di- 

8^  i4).£.3.a7.  etb,  the  wife  dieth  without  ifTue,  he  fhail  be  tenant  by  the  curtefie 

of  the  rent,  becaufe  the  rent  remaineth  (a).    The  diverfity  ap- 
peareth. 

**  Si  la  feme  de-vie  ^  le  bar  on  titndra  a  la  terre^  JsTf."  Foure  things 
doe  belorg  to  an  e (late  of  tenancy  by  the  curtefie,  viz.  marriage, 
feifin  of  the  wife,  iiTue,  and  death  of  the  wife.  But  it  is  not  re- 
quifite  that  thefe  fhould  concurre  together  all  at  one  time.  And 
therefore,  if  a  man  taketh  a  woman  leifed  of  lands  in  fee,  and  is 
difTeifed,  and  then  have  ifTue,  and  the  wife  die,  he  fhall  enter  and 
hold  by  the  curtefie.  So  if  be  b^th  iiTue  which  dieth  before  the  de-» 
icent,  as  is  aforefaid. 

And  albeit  the  (late  be  not  confummate  nntill  the  death  of  the 
wife,  yet  the  flate  hath  fuch  a  beginning  after  ifl'ue  had  in  the  life  of 
the  wife  as  is  refpedled  in  law  for  divers  purpofes. 

Firft,  after  ifTue  had,  he  fhall  doe  homage  alone,  and  is  become 
tenant  to  the  lord,  and  the  avowric  fhall  be  made  onely  upon  the 

hufban4 

(5J  [Sec  Note  X70.]  (1)  [Sec  Note  171.] 

(1)  [See  Note  171,] 


Lib.  !•  Of  the  Curtcfie  d'Engleterrc.  Sedh  55* 

hoiband  in  the  life  of  the  wife,  as  (hall  be  faid  hereafter  when  we  (6*  Co.  57.  b. 

come  to  the  apt  place  (3).     Secondly,  if  after  iffae  [/]  the  hufband  ^o^-  ^7-  «• 

maketh  a  feoffment  in  fee,  and  the  wife  dieth,  the  feotfee  (hall  hold  r^^  ^<^ 

it  during  the  life  of  the  hofhand,  and  the  heireof  the  wife  (hall  not  Cuntvita*ij. 

during  his  life  recover  it  in^wr  cm  in  *vita ;  for  it  could  not  be  a  for-  2.  E.  2.  Cul  in 

feiture,  for  that  the  eftate  at  the  time  of  the  feoffment,  was  an  ^'t'  26. 

clbie  of  tenancy  by  the  curtefie  initiate  (4)  and  not  confumroate.  IP:  ^*  3- '*• 

And  it  is  adjudged  in  29.  £.  3.  that  the  tenant  by  the  curtefie  can-  J"  *'*     **' 

not  daime  by  a  devife,  and  waive  the  date  of  his  tenancy  by  the  29.  E.  3.  fu.  27* 
curtefie,  becan(e,  faith  the  booke,  the  freehold  commenced  in  him 
before  the  devife  for  terme  of  his  life* 

"  Ei  tft  apfelttmoMt  fer  le  curtefii  tT  EngUttrrt,  pttr  ceo  que  neft  ufk 
^  CM  outer  remmeforfyug tant/oUment  en  EngleterreJ* 

**  Per  le  curfe/ie.^^     In  Latine  per  legem  Anglic* 

.  ?•  TuntfoUment  en Engleterre**  It  is  alfo  ofcd  within  the  realme  of 
Scoilandt  and  there  it  is  called  Curialiia*  Sceti^t*  And  fo  it  is  in 
the  realme  of /r^Aiiii/ (5). 

"  Et  a/cuns  ount  dit^  que  tl  neferra  tenant  per  le  curtefie^  Jinon  que 
•*  V enfant  que  tl  ad  per  Ja  feme  fiit  oye  crie^car  per  le  crie  eft  pro^ve  que 

•*  le  enfant  fmt  nee  i/ife**  Our  author  having  delivered  his  pwne  opi-  (g.  Co.  14,) 
nion  before,  viz.  eyes  du  t/ifet  now  he  (hevveth  the  opinions  of  others : 

f.)r  fo  is  faid  in  the  [it]  (latute  De  tenentihus  per  legem  Auglia :  and  of  f  *]  Vct.  Mag.   * 

that  opinion  is  Glan'utll\l\  lib.  7.  cap.  8.     Bra&on  lib.  5.  tradl.  5.  ^'*''-  P*"t-  »• 

cap.  30.    Written  cap.  50.  fol  132.    Fleta  lib.  6.  cap,  50,  &c.    But  r'jl'  gj'    , 

che  reafon  is  againff  tiwir  opinion ;  for  by  the  cry  it  is  proved,  &c.  |i|j,  7.  cap '  8. 

fo  as  it  is  but  an  evidence  to  prove  the  life  of  the  enfant.  Brs  t.  iib.c.* 

ttidt.  5.  Qa.  30. 

'*  Afcunt  ount  dit.**   By  thefe  and  the  like  fpeeches  our  author  in-   Britron,cap.  50. 
tendeth,  that  the  point  had  been  controverted,  but  thereby,  except  p^pA^ jl  ^ 
it  be  in  this  Se^ion,  where  formerly  he  delivered  his  opinion,  as  ^ap.  \L ' 
hath  been  faid,  he  tacitely  iniinuateth  his  owne  judgement,  which 
in  all  the  reft  holdeth  for  good  law  and  warranted  by  good  authority 
throughout  his  three  bookies ;  which  kinde  of  fpeech  and  the  like  I 
iiave  coUeded  together,  as  it  appeareth  by  the  Sedions  in  [m]  the  f'"!)  ^^^*  4o. 
mareeiit.  *  119. 134. 136, 

°  137, 138  14T. 

145.  14.8.  156.  170.  r79.  192;  ao2.  217.  234.  269.  336  339.  357.  400.  415.'436.  440.44^. 
460.462.  478.  50J-  503,  506.  522,  523,  514:  534.  576.  601-  633,  634.  640.  64*,  643,  644* 
^46.  658-  675. 5689. 721.  723.  7*6.  730,  731.  733».734- 

•*  Ideo  qutere.^*    This  quxfe  is  not  in  the  originall  edition  of 
JAttleioni  ai}d  therefore  to  be  rejected  (6). 

And  /ome  havt  faid,  that  in  divers  cafes  a  man  (hall  by  having 
of  i£ue  be  tenant  by  the  curtefie  where  a  woman  (hall  not  be  en- 
dowed.    And  therefore  they  fay,  if  lands  be  given  to  two  women  (*•  ^o*  Ah^  90* 
and  to  the  heires  of  their  two  bodies  begotten,  and  one  of  them  ^  ^o^*  j8^. 

**  ^  ,       contra.) 

take .  * 

(3)  Hie  ^^.  90.    ax.  £•  3.  35.     Hal.  already  given,  that  this  o/^w,  though  not  fn 

MSS.  the  Rohan  edition,  which  lord  Coke  thouiiKt 

^4)  [Sec  Note  173.]  ..  the  oldell,  is  in  that  by  Lettou  and  MachUnifi^ 

(5)  [Sec  Note  174O  which  is  really  the  original  one.     \^Bi4  I'^e 

ifi)  It  appears  by  the  various  reading  Editor's  preface  to  the  fre/ent  Edition,} 


Lib*  I.   Cap.  4*     Of  the  Cuftefic  d^Erigleterre.     Sed.  2$^ 


I 


Prcrog.  Regisf 
•a*  13. 

33.  E.  3.  tit* 
Travert  36. 
(4.  Co.  55. 
1.  Leon.  47.) 


fn]  PI.  Com. 
Dame  Hak*s 
cafe  163* 

(9.  Co.  129.) 

[0]  Magna  Carta 
30. J£.  1.  Dower 
Sx.    17.  H.  3. 
Dower.    Brad, 
lib.  s.  foL46« 

*  3«4- 
(Poft.  32.  a. 

Cro.  Cha.  30a 

1.  Ro.  Abr. 

675O 

[pl  4-  H.  J. 
dower  180. 
Brad.  fol.  93. 
FIeta>  lib.  5. 
cap.  23. 

2.  £.  2»d4wer 
113.     3.  B.  3. 
dower  I02« 

9.  H.  7.  1. 
30.  E.  3. 
(Hob.  3^8. 
Faft.  2^.) 


uke  hniband  and  have  iflue  and  die»  the  inheritances  being  fereralf 
the  hofliand  fhall  be  tenant  by  tbecurtefie,-  as  it  is  adjiidgM  y,£,  3L 
and  in  other  bookes  [n]  tlus  judgibent  is  cited  and  allowed.  But 
certaine  it  is,  that  if  land  be  given  to  two  men  and  to  the  beirts  of 
their  two  bodies  begotten*  ami  the  one  taketh  wife  and  dieth^  flitf 
ihall  not  be  endowM,  for  no  efhte  in  the  land  is  altered  by  that 
marriaee.  But  I  leave  the  reader  to  his  owne  ojnnton,  or  rather  to  ^  .  t^  t 
fufpend  it  untill  he  cottie  to  a  proper  place  in  the  next  chapter.  If  [3^*  i 
lands  helden  of  the  king  by  knight*  fcrvtce  in  cmfitt  defcend  to  s 
woman,  and  after  office  foond  (he  intrude  and  taketh  hufbaod  and 
hath  ifiiiCy  in  this  cafe  the  hulband  Ihafi  be  tenant  by  thecintefie  ( 1 ) ; 
and  yet  if  the  heire  male  after  office  in  the  like  cafe  introdeth  and 
taketh  wife,  his  wife  ihall  not  be  endowed,  for  io  it  is  provided  by 
the  ftatttte  of  Prifrogaii*ua  Reph  cap.  13.  that  in  that  cafe  there 
accrues  to  the  heire  no  freehold,  nor  dower  to  the  wife,  which  by 
interpretation  is  as  iftocb  as  to  fay»  that  the  heire  (hall  have  no  free- 
hold as  to  this  rcfpedl  to  give  any  dower  to  his  wife.  If  a  man 
marry  the  niefe  of  the  king  by  licence  and  hath  ifiue  by  her,  and 
after  lands  defeend  to  the  niefe  and  the  hufband  enter,  the  niefe  di- 
eth»  he  (hall  be  tenant  by  the  curtefie  of  this  land,  and  the  kit>g 
upon  any  office  found  (hall  not  cvid  it  from  him,  becaufe  by  the 
marriage  the  niefe  was  infranchifed  during  the  coverture.  But  if  a 
free  woman  marry  the  villaine  of.  the  king  by  licence,  and  lands 
defcend  to  the  viliaine,  the  villaine  dieth,  the  wife  fhall  not  be  en- 
dowed, but  upon  an  office  found  the  king  ihall  have  the  land,  for 
the  villaine  remained  ftill  a  villaine  to  the  king.  A  woman  [a] 
taketh  hufband,  and  hath  iiTue,  lands  defcend  to  the  wife,  the  hui- 
band  enters,  and  after  the  wife  is  found  an  ideot  by  office,  the  httds 
ihall  be  feiied  by  the  king  (z),  for  the  title  of  the  tenancy  by  the 
curtefie  and  of  the  king  fa«gin  at  one  inftant,  and  the  title  of  the 
king  fhall  be  preferred.  A  man  fhall  be  tenant  by  the  curtefie  of  a 
caitle  [0]  which  fervcth  for  the  pubticke  defence  of  the  realme,  buc 
a  woman  fhall  not  be  endowed  thereof,  as  fhall  be  faki  oMxe  at  large 
hereafter  (3). 

A  man  fhall  be  tenant  by  the  curtefie  of  a  xommony^nffj  nomhr^ 
but  a  woman  fhall  not  be  endowed  thereof,  becaufe  it  cannot  be  dt. 
vided.  A  man  fhall  be  tenant  by  thecuttefie  [p]  of  a  hoefe  that  is 
CBfut  BarMa  or  Comkaiis  :  (4)  but  it  appeareth  by  4.  /f.  3. 
Dower  180.  that  a  woman  fhall  not  be  endowed  of  it.  For  the 
law  refpe^th  boooar  and  order.  A  man  is  entitled  ^o  be  tenant  by 
the  curtefie,  and  make:h  a  feoffment  in  fee  upon  condition,  and 
entreth  for  the  condition  broken,  and  then  his  wife  dieth,  he  fiiell 
not  be  tenant  by  the  curtefie,  becaufe  albeit  the  flate  given  by  the 
feoffment  be  conditional!,  yet  his  title  to  be  tenant  by  the  curtefie 
was  indufively  abfolutely  extind  by  the  feoffment,  for  the  condition 
was  not  annexed  to  it  (5).  As  if  the  lord  diffeife  the  tenant,  %pd 
maketh  a  feoffment  in  fee  of  the  land  upon  condition,  and  entreth 
for  the  condition  broken,  yet  the  feignM>ry  is  extind,  for  that  was 
indufively  extindl  by  the  feoffment.  See  more  of  tenant  by  curte* 
iie,  Sedion  52  (6).  / 


(i)  t.  H.  7-  17-    ty>  95*    HaU  MSS. 

(2)  [See  Note  175.] 

(3)  See  poft  3f.b« 

(4)  [See  Note  176.] 


(5)  mefil  266.    Hal.  MSS. 

(6)  See  aifo  Wright's  Ten,  193.  and 
VIn.  Abr.  Curtijjt  a£4  the  fame  title  New 
Abr. 
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CJ^ENJNTin  diwrr  eji^  Im  ham 
^  ^Jifetpi  de  artaine  term  ou  Une^ 
mints  en  fee  fwt^Uy  tatle  generally  au 
come  beire  di  U  taik  fpecially  et  prent 
finu^  et  devie,  la  feme  apres  le  de£ej/e 
de  la  baron  ferra  endow  di  la  tierce 
part  di  tiels  terfes  et  tenements j  que 
fueront  a  fa  baron  en  afcun  temps 
durant  le  coverture^  a  aver  et  tener  a 
mefmelafeme  en  fever altie  per  metes 
et  bounds  pur  terme  de  fa  vtCy  le  quel 
4/  avoitJJue  per  fa  baron  ou  nemy^  et 
de  quel  age  que  la  feme  fiitj  sj/mt  que 
elpajji  Page  de  neufans  al  temps  de  le 
mortfa  Barou^  [car  ilcovient  queelfott 
pajfe  Page  di  neuf  ans  al  temps  del 
mortfa  baron,]  {i)  ou  autermeut  el  m 
firra  my  endouUm 


'TpE  NA NT  in  dower  is,  where  a 
man  is  feifed  of  certaihe  lands  or 
tenements  in  fee  fimple,  fee  taile  ge- 
nerall,  or  as  heire  in  fpeciall  taile, 
and  taketh  a  wife,  and  dietb,  the  wife 
after  the  deceafe  of  her  bufhand  ihall 
be  endowed  of  the  third  part  of  fuch 
lands  and  tenements  as  were  her  huf« 
band^s  at  any  tinie  during  the  cover- 
ture, to  have  and  to  hold  to  the  fame 
wife  in  feveraity  by  metes  and  bounds 
for  terme  of  her  life,  whether  fhe  hath 
ifTue  by  her  hufband  or  no,  and  of 
what  age  foever  the  wife  be,  fo  as  (he 
be  pail  the  age  of  nine  yeares  at  the 
time  of  the  death  of  her  hufband, 
for  ihe  muft  be  above  nine  yeares  old 
at  the  time  of  the  deceafe  of  her 
bufband,  otherwife  (he  (hall  not  be 
endowed. 


«•  CT^ENANT en  dcwer  *'  (7)>  Tenens  in  dote,    Dos,  dower,  in  the 

J     common  law  [q]  is  taken  for  that  portion  of  lands  or  tene-  [f  1  ^'b-  Rub. 
ments  which  the  wife  hath  for  terme  of  her  life  of  the  lands  *^P-  70- 
or  tenements  of  her  hufband  after  his  deceafe,  for  the  fuftenance  of  ^^*"J»**«  ^»*>- ^' 
Kerfelfe,  and  the  nurture  and  education  of  her  children  (8) .    Prop-  Bradl/lib,  2. 
ier  tmus  matrimonii^  et  ad  fufientationem  uxoris  et  educationem  liberorum  foi.  92. 
cimfuerint  procreatifi  ^uir  framoriatur  :  et  bee propri}  dicitur  dos  mu-  ^""  ^fV*  io«» 
ticrisfecundtfm  coujuetudinem  Anglicanam.     And  dos  is  derived  ex  do-  ^**^*>j''>-  S- 
natione,  a  eft  ouafi  donariumt  becaufe  cither  the  law  itfelfe  doth  '*''  **' 
(without  any  gift)  or  the  hufband  himfelf  giveth  it  to  her,  as  fhall 
l^  faid  hereafter.    And  at  'this  day  dos  or  dower  is  not  taken  by  tiie 
profeiTors.of  the  common  law,  either  for  the  land  which  the  wife 
hringeth  with  her  in  marriage  to  her  hufband,  for  then  it  is  either 
called  in  frankmarria^e  or  in  marriage,  as  hath  beenc  faid,  rior  ibr  f^j  Bricton, 
tjjc  portion  of  money  or  other  goods  or  chattels  which  (he  bringeth  cap.  loi. 
with  her  in  marriage,  for  that  is  called  her  marriage  portion.    And  Bra^lon,  lib.  %. 
yet  of  ancient  time,  [r]  dos  midieristihe  dower  or  dowric  of  the  wo-  J?:  9** 
man  was  alfo  applyed  to  them.    But  it  is  commonly  taken  for  her  „  ,  ^Jb  7'cl  i 
third  part,  which  flic  hath  of  her  huiband's  lands  or  tenements.         2.  Co.  93. 
In  Domefday,  Dos  b  called  Maritagium.  •  Bingham's  cafe. 

To  the  confummadon  of  this  dower  three  things  are  neceflkry  ;  4-  H,  3. 
vi».  marriage,  fcifin,  and  the  death  of  her  huftand.  '^°**^'"  »79. 

*  Dos  [/]»'  the  very  name  doth  import  a  freedome,  for  the  law  doth  [i]  Clauf. 
give  her  therewith  many  freedomes.     Sectmdmm  confuetudinem  regni  "•  H.  3.nu.  17. 
luidieres  wdu^,  lie.  debent  ejfe  quieta  de  tallagiis,  IsSc.     And  te-  S'li^***'^^^* 

nant  eckhamfQl.4a 

(7)  [See  Note  177.*] 
(S;  [See  Note  178.] 


(i)  AU  between  the  brackets-omitted  in 
L.  and  M.  and  in  Roh.   * 


Lib.  !•    Cap.  $.  Of  Dowen  Seft.  3^^ 

nant  in  dower  (hall  not  be  difbreyned  for  the  ^ebt  ine  io  the  king  by 
the*  hufband  in  his  life  time  in  the  lands  which  (he  held  in  dower. 
And  other  priviledges  flie  hath ;  of  all  which  Ockam  yeeldii  the 
reafon,  Doii  ejus  parcatur  quiafrarMium  fudoris  ^  (2). 

[/]  Bnia.  fof.  <'  LoH  homt*^    If  the  hnfband  be  An  alien  [/]  the  Wife  (hall  nof 

498.  19.  E. ».  be  endowed.  So  if  the  hnfband  be  the  king's  villaine,  the  wife 
Datne  Hales'  ^^  "^^  ^  «ndowed  (as  hath  brene  faid)  ;  but  if  the  hulband  be  « 
cafe.  13.  E.  3.  villaine  to  a  corfimon  perfon,  the  w7fe  (hall  be  endowed  if  ftie  be 
dower  Sutham.'  intitled  to  dower  before  the  entrie  of  the  lord.  And  fo  if  a  free 
13.  E.  I.  tit.  itian  take  a  niefe  to  wife  and  diechy  ihe  (hall  be  endowed.  The 
J^J^'*  .  wife  of  an  ideot  (3)^  non  compos  snentisy  outlawed^  or  acuinted  of 
(  oft.  39i.  b.}     felony  er  trefpaflTe/  attainted  of  herefie*  pramunin,  or  the  like, 

Ihall  be  end^wed^     Bnt  if  the  hufband  be  attainted  of  treafon,  aU 
beit  it  be  trcafon  done  after  the  title  of  dower^  (he  (ball  not  be  ea«-  I 

dowed>  as  (hoiU  be  faid  hereafter.  ! 

«  SeifieV  Hcte  this  word  (fctfedy  cxttfrnfcth  it  (t\(e  as  #ell  to  stf 
feiiin  in  law,  or  a  cmll  fei(in,  as  to  a  feiiin  in  deed^  which  is  a  natn- 
rail  feifin :  but  feifed  be  xnuft  be  either  the  one  way  or  the  other  duw 
ring  (4)  the  coverture.  For  a  woman  (hall  be  endowed  of  a  feifift 
in  law.  As  where  lands  or  tenements  defcend  to  the  hu(band«  be« 
'  fore  entry,  he  hath  but  a  feifin  in  law,  and  yet  the  wjfe  (hall  be  en- 
(Ante  29*  a»)      dowed,  albeit  it  be  not  reduced  to  an  afluall  po(reflion,  for  it  lietti 

not  in  the  power  of  the  wife  to  bring  H  to  an  aftu^ll  leifin,  as  the 

hu(bjind  may  do  of  his  wife's  land,  when  he  is  to  be  tenant  by  cur^ 

tefie,  which  is  worthy  the  obfervation.     And  yet  of  every  feifin  inr 

law,  or  a£luall  feifin  of  lands  or  tenements,  a  woman  (hall  not  be 

E.  5. 11.        endowed.    For  example,  if  there  be  grandfather,  father,  and  fonncy 

45!  E.  3. 13.      And  the  grandfather  is  feifed  of  three  acres  of  land  in  fee,  a)id 

9.  E.  3. 4.  taketh  wife  and  dieth,  this  land  defcendeth  to  the  father,  who  di-* 

F.  N.  B.  149.      eth  either  before  or  after  entry,  now  is  the  wife  of  the  father  dow« 

^  E.  3.  lit.         ^|j|g^     yj^g  father  dieth,  and  the  wife  of  the  grandfather  is  en- 

io.'£.^x.*  dowed  of  one  acr^  and  dieth,  the  wife  of  the  father  (hall  be  en« 

dow£r  170.  dowed  onely  of  the  two  acres  refidus,  for  the  dower  of  the  grand- 

^3.  £.  3.  mother  is  paramount  the  title  of  the  wife  of  the  father,  and  the  fei:« 

?p*T  T&  ^^  °^  ^^  father  which  defcended  to  him  (be  it  in  law  or  adluall)  is 

li6  V.C0.112!  <icfeated  (5),  and  now  upon  the  matter  the  father  had  but  a  rcver- 

I.  Ro.  Abr.         (ion  expectant  upon  a  freehold,  and  in  that  cafe,  Dos  de  dote  pets  non 

677.)  debet ;  although  the  wife  of  the  grandfather  dieth  living  the  father's 

r  1  <•  E.  1.  tit.  ^^^  (^)*  ^"^^  ^'^^^  "^^^^^  *  diverfity  [w]  betweene  a  defcent  and  a 
>^9uchcr  249.  *  purchafe.  For  in  the  cafe  aforefaid,.if  tne  grandfather  hid  infeof- 
Parit't  cafe  fed  the  father,  or  made  a  gift  in  taile  unto  him,  there  in  the  cafe 
9.  £•  3. 4,  abovefaid,  the  wife  of  the  father,  after  the  deceafe  of  the  grandfa* 

tber's  wife,  (bould  have  been  endowed  of  that  part  afligned  to  the 
(4«  Co.  12a.)      grandmother,  and  the  reafon  of  this  diverfitie  is,  for  that  the  feifin,    f  a  *     U^ 

that  defcended  after  the  deceafe  of  the  grandfather  to  the  father,  is    I- ^ 
avoyded  by  the  indowment  of  the  grandmother,  whofe  title  was 
confummate  by  the  death  of  the  grandfather ;  but  in  the  cafe  of  the 
purchase  or  gift,  that  took  effect  in  the  life  of  the  grandfather  (be- 
fore the  title  of  dower  of  the  grandmother  was  confummate),  is 

DOC 


\ 


2 )  [See  Note  1 79.]  hut  byfome  the  beirjball  have  mortdancefter 

3)  See  ante  30.  b.  n.  %•  offiubfeifsn,     Hal.  MSS. 

4)  [See  Note  180]  (6)  [See  Note  lSi.1 
(5)  Hie  fea.  %.    «.  £.  3.  X3*  <  Aff*  ^. 


Lib.  U  Of  Dower;  Se<a.  36, 

not  defeated,  Bnt  only  ^'uoad  the  grandmothery  and  in  that  cafe 
there  ihall  be  Dos  de  dote^     And  yet  there  is  another  diveriitie  \x\   {x'\  8.  E.  3.  tic* 
(l)  where  the  wife  of  the  father  is  firft  indowed>and  where  the  wile  AO*.  393. 
of  the  grandfather  \  for  in  the  fame  cafe  after  the  deceafe  of  the  {)^J^^'  \ 
grandfather  and  father  the  foniie  eiitreth  and  indoweth  his  mother  2^^!^  /.^r. 
of  a  third  part,  againft  whom  the  grandmother  recovereth  a  third  8.  e.  3/3/ 
part  and  dyeth,  the  mothei-  (hall  eifter  againe  into  the  land  recovered  7-  H.  6. 4. 
by  the  grandmother,  becaufe  flie  had  in  it  an  eftatc  for  terme  of  her  ^^^*  4»'  «• 
life,  and  the  cftate  for  the  life  of  the  grandmother  is  leffer  in  the  eye  ^'     *  "^'^ 
of  the  law,  as  to  her  then  her  owne  mt.    Alfo  the  hufband  [y]  (2)  fy]  ^*  ^*  3*  5^ 
may  1)0  feifed  in  his  demefne;  as  of  fee  abfolutely,  yet  the  woman  J\;  ^•^*  '4-9« 
Ihall  not  be  indbwcd,  as  (he  (hall  not  be  indowed  both  of  the  land  y^  ,  R^r* 
given  in  exchange,  and  of  the  land  taken  in  exchange;  and  yet  the  Abr.  676  474* 
hufband  was  feifed  of  both.  But  (he  may  have  her  eleflion  to  be  in-  Cro.  Jam.  615. 
dowed  of  which  (he  will.  ^^^r.  Plac.  i48, 

Alfo  of  ar  feifin  for  an  inftant  a  woman  (hall  not  be  indowed  (3) ;  *"  ^*'*  77) 
as  if  Ctfti^  que  ufe  [2]  after  the  (latute  of  i.  R.  3.  and  before  the  rKl27.H.8.2> 
(latnte  of  27.  /f.  8.  had  made  a  feoffment  in  fee,  his  wife  ihould  not  ^'  ^- ^« 
be  indowed  (3  a).  dVw"J'i. 

Likewife  if  two  joyntenants  be  in  fee,  and  the  one  maketh  a  feoff- 
hient  in  fee,  his  wife  ihall  not  be  indowed  (4).  And  fo  if  the  conu. 
fee  of  a  fine  doth  grant  and  render  the  land  to  the  conufor,  the  wife 
of  the  conofeis  (hall  not  be  indowed,  for  it  is  not  poOible  that  the 
ha(band  could  have  indowed  his  wife  of  fuch  an  eftate,  as  the  ufual 
pleading  is.  Lib,  Intrat,  225.  ^ia  d'ictt  quod  W,  quondam  'Vtr/aui 
nunquam fiat fi'tfitus de tenementis pradiSis de  talijiatu ita qubd eandem 
A.  inde  dotdffe  potuit* 

**  Dts  terres  oi  tenements i**     Of  a  caftle  that  is  maintained  for  the  vi<Je  Soft.  izi. 
neceflary  defence  of  the  realme  a  woman  (hall  not  be  indowed,  be-  (Po(l.  165.  a. 
caufe  it  ought  not  to  be  dividedi  and  the  pubiiqae  (hall  be  preferred  Ante  jo.  b.) 
.before  the  private  (5) .  But  of  a  caftle  that  is  onely  maintslined  for  the 
t)nvate  ufe  and  habitation  of  the  owner,  a  woman  (hall  be  indowed* 

*  And  fo  it  was  adjudged  in  the  court  of  [a]  common  pleas,  where  m  Pa(^h. 
in  a  writ  of  dower  the  demand  was,  de  tenia  parte  Cafiri  de  Milder-  Z3:  ElischiCorh. 
hr  in  ComitatuJfbrthumh,    And  the  (latute  oi  Magna  Chart  a,  cap.  7.  Banco,    Brad- 
whereby  it  is  provided,  nifi  dmnus  ilia  fit  Caftru/Hj  is  to  be  under-  ^^:  9^- 
Hood,  a  caftle  maintained  for  the  necelTary  and  publike  defence  of  Flct!L*c.*c.^2?; 
the  realme.     And  this  agreeth  with  ancient  records,  [^]  (albeit  in  39.E.  i.  tit, 
the  argument  of  tlie  faid  cafe  they  were  not  vouched)  the  efFedt  UowerBi.  b; 
whereof  be,  Ncn  debent  mulieribus  ajfignari  in  dotem  caftra  qua  fue-  3^-  ^*  '• 
runt  mirwrum  ficorum  et  qua  de  guerra  exiftunt,  *vel  etiam  bomagia  et     **^^  '^S  • 

fervitia  aliquorum  de  guerra  txiftentia^    Wherein  it  is  to  be  obferved.  Dower  loz; 
that  the  law  is  not  fatisfied  with  the  names  of  things,  or  nomina-  8.  H.  3. 
tives,  but  with  things  reall  and  fubftantial.     But  of  the  principal  Dower  1^6. 

■  manfion,-  or  capitall  mefTuage^  the  wife  ihall  be  indowed^  \/\fi  ^^^^  flno^*  *^* '94* 

J^    piirt  i«iii.  17; 
£ich.  4iB.  I.  nu.  88.      [c]  Bn^  1.  a.  f.  934    Brit.  t.  103.     Flet  lib;  5.  ca.  a«.     Trio.  17.  £h 
in  Com.  Banco* 

(1)  8.  £<  i.  Recovery  in  value  to.  Hal.  Jlippofed  to  hi  hy  judge  Doderidge^  and  14. 

MSS.  H.  4-     13-  B.  ami  P.     34.  E.  i.    Fitzh. 

(1)  Hic/r^?.  5^./o/.  41.    Hil.  MSS.  Dower  17S.  cited.— See  further  Cro.  Eli?. 

(3)  [See  Note  181,]  5ox.    Noy  64.     Cro.  Jam.  615.     z.Atk« 

(1  a)  [See  Note  183.]  441.  and  a.  Blaclcft.  Comment.  131. 

(4}  S.  p.  accin MSS. ComMtm-Piacibook  (5)  [See  Note  184.] 

Vol.  I.  •       H 


Lib.  ^  •    Cap.  5*  Of  Dbw«r.  Scft.  .36. 

^<lafiia  €hibkaiust,fiffi'Smmu»  (6)»  i^r  jthrb^noir  of.tlie  r^^Jne* 
'Or  (aa.iiath  bcene  mid)  «  caftk  fpr  the.pa.lmqtte  deieoce  ortiie 
itcalme.  And  Xo  Utt  die  o)d  •l>«>k€»  to  be  ioteiided#  as  it  was.^e- 
idiyted.  Tr,  i'j.'Eim,  in  die  QOiirt  qF  €qflimon^^«s>  whkh  I  iufadi 
.and  ob^rved*  'ilnd  of  an  «ftaie  y^t  an  laaos  daterinined,  ia.«c6- 
man  Aal)  -be  indowed  in  fhe  like-^aanner  ,and  foMne  as,a.iip|an^hd 
iie  tenam  by  the  coreefie^  jMutfii/»  ai4ir4|iMAlr. 

''  {En'fttfmplttfet  tmhigemrml^  &r."   if  a  man  be  ^ei^adt  in  fee 

.f/}^K7.';;.fe«  taile  gebcral]>  ^d\  and  make  a  feoft'ment  in  fee,  and  takeuilback  an 

44*  1^-  3> ^-      e(bte  to  him  and  to  his  wife,  and  to  ^he  -heirf s  pt  their  twa  bp4ic5* 

30.  H.  5.  ujer    ^^  ^^y  1^^^  j^^^  ^^  ^j^  ,^|.^  dycih*  the  hdband  jakoth  another 

wife  end  dyeth,  the  wife  ftall  not  be  indowed,  (or .during  the  co«- 
rcrture  he  was  /eifi^d  of  an  efiate  taile  fpeciall*  ancl  yet  the  «jfue 
which  the  fecond  wife  may  have  by  poflibilitie  piay  inherit  (7), 

The  itikto  law^iM'sj  if  in  this  cafe  he  had  taken  tntdce  an  eft^te  in 

-iee  ^VR'pley  and  after  had  taken  wife  and  had  rS^xt  by  her;,yet  fhe 

:ihall  not  be  indowed^  for  that  the  fee  (iniple  is  vanifhed.  by  the.re- 

mitterx  and  her  ifTue  hath  the  land  by  force  of  the.entaile.     jEtnt  in 

30. H. ^«  .that  cafe  the  tenant  cannot  plead  that  the  hu(band  w^s  nerer  feifed 

Djfcr  4i»  of  fuch  an  e(late  whereof  the  demandant  might  be  tndowed,  but  iie 

mufl  plead  the  fpedall  matter  (8). 

**  Et.prent  femf-^  If  a  man  fo  feifed  as  is  aforc£ttd>- taketh  an 
(Doftr.  Pile,  -alien  to  wife>  and  dyeth,  ihe  0iali  not  be  indowed  (9) ;  but  if  the 
14S.  Foil.  33.  a.) ;  king  tiake  an  alien  borne»  and  dyethr  ihe  (hall  be  indowed  by  the  law 

of  the  crowne.  And  Edmonds  the  brother  of  king  Edward  the  Hrfl^ 
[e\  Rot  Pari,  married  the  qoeen  of  Nwuarre^  and  dyed»  and  it  was  refolved  \e\ 
a6.  E,i.  Rot.  I.  by  all  'the  judges,  that  (he  ihould  be  indowed  of  the  third^part  of 

all  the  lands  whereof  her  huiband  was  feifed  ia  fee  (io)« 

If  a  Jtnu  born  in  Engltrnd  taketh  to  wife  a^#<u7  borne  alfoin 
'E/rgtamd, •the  hun>and  is  converted  to  the  Chriftian  faith»  purchafeth 
.  lands, -and  infeoifech  another,  and  dyeth«  the  wife  brought  a-writ  of  f'^S*  ^4 
dower>  and  was  barred  of  her  dower,  and  the  reafon  ^yielded  in    ^*^        ' 
.  [/}  Doff.  cljmf.  the  record  [/]  is  this,  ^ia  'verb  contrajuJlitUm  eji  ^ukd  if/a  dottm 
i&  H.  3.  m,  17.  'fetat  *vei  kabeat  de  ttntmento  quod  fuit  'viri/ui^  ex  qm  in  con^verjio^e 
'Jiid  .noiuit  cum  eo  adhjtrere  et  cum  to  convert i  (i). 

.--  **  'Del  fierce  part-de.  tiels  itrres  et  tenements  per  /evirahie  per  metet 

6S2.)'*'  '^'  **  ^  ioands.**  Aibcit  of  many  inheritances  that  be  entire,  whereof 
r  ^n  &.  lib  ^^  divifion  ean  be  made  by  metes,  and  bounds,  a  woman  cannot  .be 
fo/fl7*b.  '**.  endowed  of  the  tluag  icfelfe,  yet  a  woman  [g\  (hall  be  endowed 
13..H.  3.  tit.  thereof' in  a  fpeciall  and  certame  manner.  As  of  a  mill  a  woman 
Arr.  4^)5.  -TfliaiknDt'ibe  .endowed, by  metes  and  bounds,  nor  in  common  with  the 

F.  N.B.  140.      heirc,  but  eiiher'(he  may  be  endowed  of  the  third  tolle  diih,  or  de 
*Dower  «o.  M^*gro  ifislendiuo. per.quemlibet  3.  men/em*     And  fo  of  a  yilleine,^  [^J 

(Poftt  165.  a.)     •  either  - 

[i>]  2<  H.  6.  jLi-  Brsi£^.4)fa.a.^o«  97,  Bnttra47.  «x..£.  3.  tit«  Dower  85.  15.  E-St  iUd.  8i. 
s.  E.  3.  57,     F.  N.  B.  8.  k.  '  ' 

(<)  {See:Kote'i85.]     ' 

'(7)  IScc  Netc  rf6*]  [1*.  a.] 

'<8)  ai.'£»>3.  36.    .3.'jFr..6*  55.  -2ial.  .  (i)'NbfiiplacitumiIliid'fuit€oram  ju<b« 

'MSS.                                                      1  ciariis  ad  cuftodiam  Judaorum  alHgnads. 

(9)'[Se*>i<lotef87.]  Hal.  MSS.«-See  the  record  at  length  in 

(10)  Yet  £dmi\nd  i&ejqoeen bf  N^aiTe^s  - -Tpv./^Aligltv  Judaic*,  t^o.    See  alfo  «MoL 

hiifband  was  only  a  fubje^l,  therefore  quare  de  Jur»  Mant.  8th  cd«  b.  )•  c.  6.  C  xr» 

4he  reafon  of  the  cafe.  *         ^ 


Lib.  !•  Of  Dower.  Sc<5l.  76. 

tUlier  the  third  daycs  work,,or.evcrie  third  weeke  or  month.     A 

wbmaiilhall'be  endowed  of  the  third  part  of  the  profit  of  ftallage, 

of  the  fliird  part  of  the  profits  of  a  faire,  of  the  third  part  of  the 

profits  *6r  the  dlficc  oF  marlhalfie,  of  thfe  [f]  third  part  of  the  pro-  Q'l  4*  15-  *• 

«t5  of  the  kec^Dg  of  a  patke.  of  the  third  part  of  the  profit  of  a  J^^p'  g 

doYe-houfe,  and  likewife  of  the  third  part  ofapifcarys  [/f]  <;/«.  ^^\  i^^'^f  ' 

Urtimmpi/cimt  wijaBum  nth  ttrtium ;  of  the  third  prefentation  to  an  Dower  50. 

'  advoWfbn  ( 2) .'    A  Writ  of  cicAver  lieth  de  3 .  farfe  txituum  provtnien-  i^roUm, 63 1.) 

'Am  fU  cuhdii  gabU  AbathU  fTeJfm.     And  herewith  agreeth  re-  L^ J  Brad.  98. 

vercrid  afld<riitie;    De  [/]  nullo,  quod  efl/uS  naturi  indi'vifihiU  ttfi-  J^';  ^^^^  * JJ' 

ciaiimem  fi^fldimifionm  non  ^atitwr^  nullam  partem  hateiit,  fid  fatis-  2^    17.  E*.  %l 

'  Jpaaat  ei  ad  ^vaJintiam.     Of  the' third  part  of  profits  of  coarts^  [mT  D.wer  104. 163. 

•  fines,  heHots,  &c.'  *  Alfo  a  woman  (haH  be'endov^cd  of  tithes ;  and  >9-  E,  3.  Quar. 
the  fdr^a  indowmcnt  of  tithes  is  of  the  third  fheafe  ;  for  what  land  ''"^*  '54- 
ftall  be  fowne  is  anceriaine  (jV                            .               .  .  If]  Brjdl^?- 

But  in  fome  cafes  of  lands  and  tenements,  which  are  divifible,  Brit.  146, 147. 
and  which  the  heire  of  the  hufband  (hall  inherit,  yet  the  wife  (hall  [«]  L>b.  Imr. 

*  not  Be  endowed.     As  if  the  hufband  [it]  maketh  a  leafe  for  life  of  Judgm.  18. 
''.'ccrtaine  lands,  referyjng  a  rent  to  him  and  his  heires,  and  he  taketh   ^'^  CoTic  26. 

wife  and  dieth,  ihfe  wife  (hall  not  be  endowed,  neither  of  the  revcr-  HaVper's  caVc. 

<  fion '(albeit  it  is  within  this  word  tenements)-  becaufe  there  was' no  raj  28.  Aflf.j* 
feiiin  in  deed  or  in  law  of  the  freehold  nor  of  the  rent,  becaafe  the  ^.  R.  1. 1. 
hafband  had  but  a  particular  eftate  therein,  and  no  fee  fimple  (4).     °^V  U5'  g 
Sut'if  the  hnfband  maketh  a  leafe  fbr  yeares»  referving  a  rent,  and   '*  '  '■     *'  '' 
taketh  wife, 'the  hufband  dieth,  the  wife  (hall  be  endowed  of  ^he  vid.  i.E.  6. 
third  part  of  the  reverfion  by  metes  ahd  bounds,  together  with  the  ,  Dow.  B.  89. 

•  'thirdpiart  of  the  rent,  and  execution  fhall  not  ceafe  during  the  J^carcs  (  Ante  3Q.  a.) 
■'(5).'  And  herewith  agrecih  the  common  experience  at  this  day. 

"Bat  if  the  hufband  makech  a  gift  in  taile,  refervmg  a  rent  to  hiiti  and 
his  helrc5,'add  after  the  donbr  taketh  wife  and  dieth,  the  wiit  fhall 
be  endowed  of  this  rent,  becaiif^  it  is  a  reiit  in  fee,  and  by  poffibi- 
litic  may  continue  for  ever. 

**  Of  a  common  certaine  a  woman  fliall  be  endowed,  but  of  a  com-  (Cro.  Cha.  300. 
mon  fiiwts  nombfr  en  grojfe  flie  fhall  not  be  endowed,  as  hath  beene  ^'JJ^^^Jj'g  - 
faid  before.     And  fo  o*  a  rent  fervice,  rent  charge,  and,rent  fecke.  Ante  i9.  L) 
(he  fhall  be  endowed  (6) :  but  of  an  annuitie  tnat  chargeth  onely 

,the  perfon,  and  ifTueth  not  out  of  any  lands  or  tenements,  (he  fhall 
hot  be  endowed*.     But  if  the  freehold  of  the  rents,  common>  &c. 

'  were  fufpehded  before  the  coverture,  and  fo  continue  during  the  co- 
verture,, ihc  fhall  not  be  endowed  of  them.     If  after  the  coverture  '^'j.^®' 3^; 
the  hnfband  doth  ex'tinguifh  them  by  releafe  or  otherwife,  yet  (he  ^^IJj^"-    '^* 
(hall  be  endowed  of  them ;  for  as  to  her  dower  they  in  the  eye  of  the  g.  Co.  78.  Scij* 
law  have  continuance,  ^  Aburgaaie*s 

If  the  wife  be  entitled  to  have  dower  of  three  acres  of  marfh,  "fe. 

.everyone  of  the  value  of  twelve  pence,  the  heire  by  his  induflry  ^^°*^5j     '^ 
and  chiargc  maketh  it  good  meadow,  every  acre  of  the  value  of  ten  pcJk-V^?-»8. 
ihilfings',  the  wife  fhall  have  her  dower  according  to  the  improved  conaa.) 
value,  and  not  according  to  the  value  as  it  was  in  her  hafband's  time : 
im  her  title  is  to  the  quantitie  of  the  land,  viz.  one  jufl  third  part 

(7). 


And 


(»).  See  ppft.  ja,  b.  n.  ».  (s)  [See  Note  190.] 

(j)  tSee  Note  i8».]  (6)  [See  Note  191.] 

(4)  [Sec  Note  I >$. 3  ^7)  [See  Note  i9».] 


Lib.  I.    Cap.  5.  Of  Dower.  Seft.  36. 

(F.N.  B.J  49.  y^nd  the  like  law  it  IS  if  the  heire  improve  the  value  of  the  land  by 
9;)  boUding :  and  on  the  other  fide,  if  the  valae  be  impaired  in  the  time 

Vouch,  lai!       ^^  '^^  heire,  (he  (haU  be  endowed  according  to  the  value  tt  the  time 

of  the  afligntnentf  and  not  according  to  the  value  aa  it  was  ia  the 

time  of  her  hbiband  (8). 

''  Jfcuni  temps  durant  le  twniuri.^^    For  the  better  underfiaad* 

ing  whereof  it  is  to  be  knowne,  that  (as  hath  beene  faid)  to  dower 

three  things  doe  belongt  viz.  marriage,  feifin»  and  the  death  of  the 

hufband.     Concerning  the  feifin,  it  is  not  necefiarie  that  the  iame 

ihould  continue  during  the  coverture,  for  albeit  .the  huiband  alien* 

eth  the  lands  or  tenements*  or  extinguiiheth  the  rents  or  commons, 

Brafk.  9».  &c.  yet  the  woman  (hall  be  endowed.     But  it  is  neceflary  that  the 

Brit,  cap  loi.     marriage  doe  continue,  for  if  that  be  d)£blved  the  dower  ceafeth^K^i 

f rko'' Abr t?T  ^^^^^^  matrimonium,  ihi  nulla  dou    But  this  is  to  be  underftood  when 

DoAr.  Pi«c.        ^^  hufband  and  wife  are  divorced  a  'vinculo  niatrimtmi^z%  in  cafe  of 

14S.  Pof^.^3.b.  precontra^i  confangsinity,  affinity,  &c.  and  not  a  men/a  et  ih»r^ 

4.  Co.  29.  only,  as  for  adulterie  (9).     And  yet  it  is  faid,  that  if  the  affign« 

J.  Co.  9.  k)       ipg,,^  0f  dower  ad  cflium  €cclife^  be  fpecified,  viz.  that  notwith- 

ilanding  any  divorce  fliall  happen  yet  that  (he  (hall  hold  it  for  liie^ 

that  this  is  good« 

U\  W.  i.  ci.34.      if  the  wife  elope  [0]  from  her  hufband,  that  is,  if  the  wife  leave 

Lib.  Intr.  224.     her  hufband,  and  goeth  away  and  tarrieth  with  her  adulterer  (10),   - 

Fkta,  lib.  5.       ^^  (j^jH  j^f^  jjg,.  dower  until  her  hufband  willingly  without  coertiod  [32< 

Winar  't*.  ^k^  ecclefiafticall  be  reconciled  unto  her,  and  permit  her  to  cohabit  with 

fed.  j/        *      \i\mi  all  which  is  comprehended  ihortly  in  two  hexameters,  Zpcnti 

(F.N.  B.I  50.     *virum  mulier  fugiens,  et  adulter  a  faSa^  Dote /ud  careatf  nifi  J^9ifi 

pcrlufca.  ?54*  fpcnti  reiraBa.     And  \ji\  if  fhc  goeth  willingly  with  or  to  the  avow- 

*'^d  ^**s'?       ^^^^'  ^^"  "  *  departure  and  a  tarrying,  albeit  Ihe  remaineth  not 

r'-j^  '  £  .;2.     continually  with  the  avowtrer,  or  if  fhe  tarryeth  with  him  againft 

6  £.  3.  29.        her  will,  or  if  he  tume  her  away,  or  if  (he  cohabit  with  her  huf* 

9.  £.  3.  29.         band,  by  the  cenfures  of  the  churchy  in  all  thefe  cafes  fhe  lofeth  her 

19-  ^'  V  dowrie.    But  fee  nouble  matter  hereof  in  the  expofition  upon  the 

4jTj'.%       ftatute  of  IT.  a.  cap.  34. 

Vid.  Fitz.  N.  B.  150.  h.      8.  E.  2.  Dower  153 

"  En  /e^eraltie  per  metes  et  bounds^*  And  yet  in  fome  cafes 
where  the  hufband  was  fole  feifed,  the  wife  (hall  not  be  endowed  in 
[yl  M.  1.  &  J.  fcveralty  by  metes  and  bounds  (i).  As  for  example,  [y]  if  a  man 
Elit. pier  187.6.  feifed  of  lands  in  fee  took  a  wife,  and  infeoffrd  eight  perfons,  a 
'7  E  ^\1*  "^^^^  ^^  dcwer  was  brought  againft  thefe  eight  perfons,  and  two  con- 
Tr.  10.  H.?.  ^^^^  ^^  adlion,  and  the  other  fix  pleade  in  barre,  and  defcend  to 
Rou  447.  ifTue,  the  demandant  (hall  have  judgment  to  recover  the  third  part 

of  two  parts  of  the  land,  in  eight  parts  to  be  divided,  and  after 
the  ifTue  being  found  for  the  demandant  againft  the  fixe,  the  de- 
mandant (hall  have  judgement  to  recover  againft  them  the  third  part 
of  fixe  parts  of  the  fame  lands,  in  eight  parts  to  be  divided,  which 
is  worthie  the  obfervation.  But  of  this  more  (hall  be  afterwarda 
faid  in  this  Chapter. 

But  regularly  Littleton^  words  are  to  be  intenikd^  where  the 

hufband  was  fole  feifed,  for  where  he  was  feifed  in  common,  there 

'  (he  cannot  be  endowed  by  metes  and  bounds,  ai  it  appearcth  in  thit 

Chapter, 

\-  ■■  K  (S)  [See Note  193.]  (10)  [Sec Note  193.] 

(9)  [Sec  Note  194.]  (i)  [bee  Note  196. J 


Lib.  I.  Of  Dower,  Scft.  36. 

•  ••    . 

Chapter,  ScA.  44.    Nota^  the  endowment  by  metes  and  bounds,  *^  E-  3*  I>o*e' 

according  to  the  common  right,  is  more  beneficiall  to  the  wife,  than  '^^^ 

to  be  endowed  againft  common  right,  for  there  (he  (hall  hold  the  Yi^tlllDowtt 

land  charged,  in  refpe^l  of  a  charge  made  after  her  title  of  dower  164  *  19.  E.  7. 

{t)%  Q^ar.  Imp.  1 54.. 

iz.  E.  4.  2. 

"  Le  quel  el  a'uoit  ij/ue  per  fa  baron  ou  ttemy,**     Herein  the  tenant   '_  p.^^'  *^' 
IB  dower,  as  m  many  other  cafes,  is  preferred  before  the  tenant  by  ^ 
the  curtefie;  bat  yet  this  great  difadvantage  the  wife  hath,  that  (he 
cannot  enter  into  her  dower  by  the  common  law,  but  is  driven  to 
her  writ  of  dower  to  recover  the  fame,  wherein  fometimes  great  de- 
layes  are  uied,  and  therefore  the  well  advifed  friends  of  the  wife 
will  provide  for  a  jointure  to  be  made  to  her,  as  (hall  be  faid  hereaf- 
cer.     For  by  the  ftatuts  of  [r]  Magna  Charta,  cap.  7.  (he  fhall  [r]  Magna 
tarrie  in  the  chiefe  houfe  of  her  hu(band  but  by  the  fpace  of  forcie  C«rta,  cap.  7, 
clayes  after  the  death  of  her  hulband,  within  which  lime  dower  (hall  ^'^^'»  '>b-  s* 
be  a/figned  onto  her,  unleifc  it  were  formerly  afligned,  &c.  but  of  V^'^^'  ... 
little  cffed  was  that  aft,  for  that  no  penaltie  was  thereby  provided  if  fo\e?*       ** 
it  were  not  done  :  which  terme  of  40  days  is  in  law  called  ^aren-  Britwn,  ca.  loj, 
/flw-     But  if  (he  marry  within  the  4.0  dayes,  (he  lofeth  her  quaren-  (^oft.  34  b.) 
tine  (3),     But  fome  have  faid  that  by  the  ancient  law  of  England  i^V.^:^*  '4* 
the  woman  (hould  continue  a  whole  yeare  in  her  hu(band*s  houfe,  p  ^^'  ^^ 
within  which  time  if  dower  were  not  afiigned,  (he  might  recover  it :  f.  N.  B.  161. 
and  this  certainly  was  the  law  of  England  before  the  Conqueft  [/],  Rcgift.  Orig*' 
Mulieres  *uidme  bis  fen9S  men/es  viduas  exigunto,  at  que  turn  demum  cut   '75*     '•  Marie 
^elint  nubant^fin  que  ante  annum  nufferit  dote  muldata  fortunisomni'   J^^^^^  'o'- 
bus  a  priore  marito  reliSus pri*vatur.     But  for  the  reliefe  of  the  widow  f.Vj"b.  16^1*  A  \ 
it  was  provided  by  the  ftatutc  ofMerton  made  jfnno  20.  H,  3,  cap.  i.  f /'j  Lamb.  Sea. 
(which  by  [/]  Bra^on  is  called  No*va  conftitutio)  that  the  wife  (hall   120.  71.  &  dU 
recover  damages  in  her  writ  of  dower  from  the  time  of  the  death  of  ^'^'^  ancient 
her  hufband  (4).     But  herein  divers  things  are  obfervable.     Firft,  ^ec^hel'^^'art 
in  what  kind  of  writ  of  dower  (he  (hall  recover  her  damages.     In  a  of  che  Iniiicutcs 
writ  for  a  dower  ad  oftium  ccchfi^e,  or  ex  ajfenfu  patris,  (he  (hall  re-  cap.  7. 
cover  no  damages,  becaufe  (he  may  enter,  and  the  words  of  the  [0  Br»^.  lib.  4. 
ftatutc  be,  et  dotes  fuas  habere  non  poffunt  fine  placito.     Alfo  I  have   |t*-&i't>.2.96, 
read  in  an  ancient  and  learned  reading  upon  this  ftatute,  that  it  ex-  Flctr"ib!^c!°^' 
tendeth.only  to  a  writ  of  dower,  Unde  nihil  habet,  and  not  to  a  writ  cap.  13. 
of  right  of  dower,  for  in  no  writ  of  right  damages  are  to  be  re  - 
covered.     2.  She  (hall  recover  damages  only  when  her  hu(bind  (Cro.  Jam.  6tn 
dies  feifed,  (that  is)  feifed  of  the  freehold  and  inheritance  [a],  for  »»Lc.m.  56.) 
albeit  the  hu(band  before  the  title  of  dower  had  made  a  leafe  for  y\^  ^^V^ 
yeares  referving  a  rent,  the  wife  (hall  recover  the  third  part  of  the  OrigU.^171, 
reverfion.with  a  third  part,  of  the  rent  and  damages,  for  the  words  Dyerii:Ei.28^i|^ 
of  the  ftatute  be,  de  quibus  *uirifui  obierunt feifiti  (5),     3.  Some  fay  l^-***-  pi-  fo,  - 
that  the. demandant  in  a  writ  of  dower,  that  dclayeth  herfelfc,  (hall  *J^' *^*  . 
not  recover  damages,  therefore  let  the  demandant  take  heed  thereof.  {>  *    '  ^s  Si! 
4,  It  U  necclTary  tor  the  wife  after  the  deceafe  of  her  hu(band  as  foou  g.  £.Vibid.*n» 
as  (he  can  to  demand  her  dower  before  good  teihmony»  for  other- 
wife  (he  may  by  her  owne  default  lofe  the  value  after  the  deqeafe  of 
her  hulband  and  her  damages  for  detaimng  of  her  dower«    For  if 

•    (he 

■     « 

(1)  [See  Note  197.]    '  (4)  [Sec  Note  198,] 

(3)  Sec  further  as  to  S^uarenime  ».  Inft.  (5)  Doomages  infucb  cafe  according  te  tbt 

17.   Birringt.  Ant.  Stat,  id  cd.  p.  9, 10.  tfaiue^  not  of  the  land  ^  but  of  the  rent.  ?;  aa« 

Hug^i  on  Orig.  Writs  193.  and  Vin.  Ahr.  ]ac^  C»  B.    HaL  MSS. 
Dqvfer  |.  a.  -  -      -      -     •    '          • 

H3  « 


Lib*  !•     Capt  5,  Of  Dower*  ScA.  36. 

,*  •«  -. 

(be  bring  a  writ  of  dower  againft  th^  heire^  and  the  heire  cometh 
(Dr.  and  Srud.  into  the  coart  upon  the  fummons  the  firft  day,  and  plea4  that  he. 
pia!.  2.  c.  13.)    hath  been  alwavy  ready  and  yet  is  to  render  dower,.  d:c«  if  the  wjSc 

hath  not  requeued  her  dower,  ihe  (hall  lofe  the  mean  values  and  her 

damafres;  but  if  (he  hath  reqaefted  her  dower,  (he  may  plead  it, 

and  ilTue  may  be  thereupon  taken. 
fw]  5.r.  3. 1.       gm  jj  jj  holden  in  foroe  boqkes  [w]  that  a  requell  in  pays  is  not 
Dover  46.  and     fu^cient,  and  that  it  is  the  folly  of  the  wife  that  (he  brought  not  her 
not  in  the  booke  Writ  of  dower  fooner.     But  the  law  and  many  [x]  bookes  be  agaipfl 
at  large.  it,  and  the  words  of  the  plea  (thai  he  liath  beepe  always  rieady, 

(Dear.  Plac.       &c.)  prove  the  fame,  and  jhe  words  of  the  ftatute  alfo  prore  this, 
f  r  1  U.  E.  1,     *'  ^^^*^  y^  huheri  ncn  foffuntjim  placito. 
bower  59.    %»  H.  4* 7.     9*  H.  4. 4.  tit.  ilTue  133.     1 1.  H.  4  40,     j  3.  E. 4.  7.     14.  K.  S.  1^.  b* 

And  the  rcafon  why  tout  tempt  frift  is  a  good  plea  in  a  writ  of  ^33*  ^** 
(D<<€ir.  Piac       dower  bcQu'ght  againil  the  heire  to  b^rre  her  of  the  meane  values. 
13^0  aod  damages  is,  oecaufe  the  heire  holdeth  by  title,  and  doth  no 

wrong  till  a  demand  be  made  (1).     But  in  a  writ  of  aid,  cofinage, 
&c.  where  the  land  and  damages  are, to  be  recovered,  there  fuch  a 
p!ea  is  not  good  i  for.  there  tiie  tenant  of  the  land  hath  no  title, 
but  holdeih  the  land  by  wrong,  and  the  feoffee  of  the  heire  cannot 
at  the  fir  (I  day  plead  .tout  temps  prift»  b^caufe  he  had  not  the  .land 
afl  the  lime,  £nce  the  deaih  of^  the  .apccflor.     5.  It  is  to  be  9b- 
(S.  C.  Mo.Sc.     fervcd,  that  the  mean  values  and  damages  are  to  be  recovered 
'^  Leon  iq8  1'    ?*gainft  the  tenant  in  a  writ  of  dower,  as  it  appcarejth  ina-notable  . 
f^]  Mich:s,  &  record  [f}  between  BelfieU  and  R^fw/i  (2).     The  .tenant  as  to 
9.  Eli;.  Rot.        parcell  pleaded  non-tenure,  and  for  the  refidue  deteynment  of  char- 
904.  in  Comm,    ters,  upoii  wluch  plea?  they  were  at  iffu^,  ai;td  both  iffues  found  by  the 
^Q  b      jury  affainft  tl|e  tenant,  and  found  further  that  the  hu (band  died 

y  eVir*^V»cld't '  ^^"^^  '"^^  ?  ^*y  ^^^  y? ar e»  and  had  iffue  a  fonne,  and  .that  the  de- 
cafe.  J.  Ro.  mandant  and  the  fopne  bv  6  yeares  together  after  the  deceafcof 
^brt  679.)  the  hu(band  tooke  the  pronts  of  the  land,  and  afser  tKe  fonne  fuch 

a  day  and  yeare  died  without  iiTue,  after  wdofe  deceafe  the  landde* 
fcended  to  the  tenai^t  as  uncle  and  heire  to  hijm.  by  force  whereof  he 
cntred  and  took  the  profits  uniill  the  purchafmg  of  the  originall 
writ*  and  found  the  value  of  the  land  by  the  yeare,  and  aifeUed  da* 
nr.ages  for  the  deieyuing  of  the  dow^r,  and  cpft^>  and  upon  this 
veraift,  after  often  debating,  the  demandant  hai  judgment  to  re- 
cover  her  dammagcs  for  all  the  time  from  the  death  of  her  huiband 
without  any  defalcation  (3).     In  which  cafe  many  things  apparent 
therein  are  obfervaSle.     Let  the  tenant  there  fore. take  heed  how  he 
r»l  Tr.  3T-       plead  falfe  pleas..    6.  That  this  ftatute  of  Mertou  doth  extend  to 
r'shawc^s^afe!  ^opiholds  \^z]  where^the  cufiom^  is,  that  women  be  dowable  (4.),^ 
[tf]  43.  Aff.    *  7'  ^^^^  i^  ^^^  wife  hath  dov^eraffigh^d  to  her  ip  chancery  fhe  fiiall 
PI.  ,1.  have  no  damages  [a],  for  the  words  of  the  ilatute.  be,  /f  ^vidsue  pfr 

(F.  N.  B.  263.)  placitum  reckpera<verint^  ^r.     So  it  is  if  t^he  heire' or  his  feotfec  af- 

iigne  dower,  and  the  wife  accepteth  it,  (he  lo^th  her  damages. . 
14.  H.  S«2S.  A  man  (eifed  of  lands  in  fee  taketh  a  y/ife  and  gr^nteth  a  rent 

charge*  arid  after  makcth  a  feoffment  in  fee,  and  taketh. bafke  an.^ 
eftate  uile  and  dietii,  the  wife  recovereth  dower  againll  tKe  iidfue  in 

taile 

^0  [Sec  Note  199.]  ,  (4)  Vid.  Rot.  Pari-  ?*.  H,  6,  n.  «9. 

(a)  Mich.  8.  and  9.  Elix.  Bplford  and  fptdal  oQ  of  parlieuiien^/or  ^i*viHg/tfrefm 

Kow^,  Moor  and  Bendl.    Hal,  MgS.     See  ^^alftfs.ti9  th^  t*:ij'e  a^^infi  the.  king,  in  cafu 

Mo.  go.  and  N.  Bendl.  153.  comitifle  Marchc.    Hiil.  MSS. 

(3)  [Sec  Note  aoo,] 


Lib.  K  Of  Dower*  Sc<5.  36^ 

tiSt  hf  re4^UQ9»  tlVf  wife  oydc^th  a.  furnHle  thiit  her  hulbanc!  dk^ 
feUed^  Md  pr^«t|i  4  writ  to  encjuire  of  the  damages,  and  that  ii 
granted  (Q  her.  In  this  cj^fe  ihe  holds  the  land  charged  with  the  reni 
charge,  for  by  ht r  prajer  (he  accepteth  hcrfelfe  dowaMe  of  the  fe- 
cood  eflate  (5),  for  of  the  fiHl  eflate,  whereof  (he  was  dowable.  her 
hofbaad  died  not  (eiTed,  and  fp  (he  hath  condoded  herfdfe ;  where- 
fere  if  ^e  rent  charge  be  more  to  her  detriment  than  the  damages 
bcseficiall  tQ  her«  it  is  good  for  her  in  that  cafe  to  malce  no  fQch 
prayer  (6). 

•*  De  futl  age  qmf  U  femt'/oitt  ijfint  qnt  ^l  pafi  Pa^t  dinnfeani 
*'  (7)  ^^^t*  ittmortfin  Baron,**    Feme,  wife.    Here  It/rlesoB  fpeak-  ^i.  Rq,  Ahu 
^th  of  a  wife  generally*  and  generally  it  is  to  be  underftood  as  well  675.    Doar» 
of  a  wife  dt  fako^  as  di  jun.     Therefore  if  the  wifcf  be  paft  the  ^'*<^  '4*) 
age  off)  yc2Lxt%  F^]  at  the  time  of  the  death  of  her  hufband,  (he  r^]  3.  £.  i. 
iEall  be  endowed  of  whs^t  age  foever  her  hufband  be,  aibeit  he  bowtr  1-2. 
were  but  4  yeares  old.     ^iajimior  nom  potift  dot  em  promererit  fifjui  J^'"-  North. 
wrumjk^ifiere;  necobftahu  mulieri  ptUnti  minor  at  as  njiru     Wherein  ^^'  *' 
it  is  to  Deobferved^that  albeit  Confen/ns  non  concubttm  facit  matrimo*  ^^  £,  2. 
mum^  and  that  a  woman  cannot  confcnt  before  12  nor  a  man  before  Dawer  Z47« 
l^  yet  this  inchoate  and  imperfb(ft  marriage  (from  the  which  either  iz-  £•  ^  >b^  y.59* 
ofthc  parties  ^t'the  age  of'^confent  may  difagree)  after  the  death  *'•  |?  3*  *^' 
of  the  htt(band  (kali  give  dower  to  the  wife,  and  therefore  it  is  ac-  Do«^er  eV. 
connted  in  law  after  tnVd^^th  of  the  hu(band  legitimum  matrimtnium,   n.  R.  zl 
a  lawful!  iparriage«^«pa^  doiem.    If  a  man  taketh  a  wife  of  the  age  Dower  54. 
of  J  y4ares»  aha  after  alien  his  land,  and  after  the  alienation  the   "  «  ^^' 
wire  atpiiqeth  to  the  age  of  o  yeares,  and  afcer  the  h£r(band  dieth,  \^'^1  ^'  ^ 
the  wife  (ball  be  endowed :  ror  albeit  (he  was  not  abfolutely  doiva-  Jj^  h.  4.'*  *** 
•  ble  at  the  time  of  her  marriage,  yet  (he  was  conditiondly  dowabie,  Doar.  u  Stud. 
viz.  if  ibe  attained  to  the  age  of  9  yeares  before  the  death  of  the  Fits.  N.  B. 
haihaDd,  for  fo  Littleton  here  faith,  fo  that  (he  pa(re  the  age  of  9   '^9*^'. 
yeares  at  the  death  of  her  hufband,  for  by  his  death  the  poffibility  p^ff  'L^ 
of  dpwer  is  ^onfummate.  ^    Bradt  foi.  92. 

And  fo  it  is  if  the  hufband  alien  his  land,  and  then  the  wife  Js  Fl<fcj,  lib.  5. 
attainted  of  felony,  now  is  (he  difabled,  but  if  (he  be  pardoned  be-  ^^-  21.  Lib. 
fore  the  death  of  the  hufband,  (he  (hall  be  indowed.     If  the  fon  ^^^  ^^  ^*3« 
indow  his  wife  at  the  age  of  7  yeares  $x  affenfu  patris,  if  (he  before  Ante  i^Z'cro* 
die  d^ath  of  her  hu(band  attain  to  the  age  of  o  yeares  the  dower  is  jam.  539.) 
£0od.    But  otherwife  it  is  of  an  originall  abfolute  difability  ;  .a[s 
Ua  nian  take  an  alien  to  wife,  and  after  the  hufband  alien  the  lan.d, 
smd  after  (he  is  made  denizen>  the  hu(band  dieth,  (he  (hall  not  be  in- 
dowed f  3)>  becaufe  her  capadty  and  poflibility  to  be  indowed  came 
by  the  denization.    Otherwife  it  is  if  (he  werd  naturalized  hy  a&  of 
parliament,  whereof  fee  more  io'  thfe  Chapter  of  Villenage  (9) . 

And  the  bilhop  upon  an  i£iie  joyned  in  a  writ  of  dower,  ^ubd 
wmqtfom^nmjt  cQpidaii  Ugitim§  n^rimcnio,  ought  to  certifie  that  (See  i.  Sa>k. 
they  were  cowplcd  in  lawfoll  marriage,  albeit  the  man  were  under  "^'£-   . 

fourteen^,  *'  ^*  ^^^ 

<S)  ISse  Ifctc  iQi.]  Caf.  B.  IL  temp.  Hau^w.  i^.  50.  15. 

(6S  Sec  fuither  as  to  damaged  in  dcwwr  (7)  Vid.  Raft.  Mntn  »a8.  novwn  adno. 

Hugh.  <m  Oiig.  Wr.  1  Zq.  Treat.  «d  fiow.  rum  ct  dimid.     Sii  ought  tpfiew  how  much 

in  Gilb.  Law  of  Ufes  375.    a.  L.  Rayni.  morgjbi  is  than  ^jtearwHaL  IVKS. 

I3«4.    New  Abr.  Do^er  X.    Vin.  Abr.  (S)  [See  Note  «o«.] 

Dowtr  O.  a.  P.  a.    Say.  Law  rf  Dim.  (9)  Vid.  fuprafol.  ii.b— Hal.MSS^^ 

16.  and  sy.  Ch.  %.  c.  8,  fsa.  3.  and  4,  Sec  note  9.  m  31.  h. 

H4 


Lib.  I.    Cap.  5.  Of  Dower.  Scft.  36. 

(«;.  Cn.  98.  b,     fourtcene,  or  the  wife  above  nine,  and  under  twelve  ( lo).    So  it  is 
£erne*s  cafe.)      Jf  ^  marriage  difaBo  be  voidable  by  divorce  ( 1 1  )>  in  refpeA  of  con- 

fanguinity^  affinity,  precontra^,  or  fuch  likej  whereby  the  marriage 
might  have  beene  difTolved,  and  the  parties  freed  a  vinculo  matrix 
moHtj,  yet  if  the  hulband  die  before  any  divorce>  then,  for  that  it 
ff]  ro.  E.  3. 35.  cannot  now  be  avoyded,  this  wife  de  fa^o  (hall  be  endowed  ;  [r]  for 
Fic:a,  lib.  <•       jj^Js  is  Ugitimum  matrimonium  (as  in  the  other  cafe  when  the  wife  is  f-jo.  hj 
cap.  21.    Bnt.    ^i^^^  ^^^p^  nubiUs)  quoad  dotem.    And  fo  in  a  writ  of  dower  the  bi-  ^^^     ^ 
in^ Colli,  \^\    ^®P  o*^g^'  to  certifie,  that  they  were  Ugitimo  matrimonio  copuiati$ 
according    to  the  words   of  the  writ.      And   herewith   agreeth 
M  Brjaop,       jQ^  £^  3-  35-    And  [</]  BraSon:  quamdiu  dura*vit  matrimonium^  dura* 
Britton  ibidem.  ^''^  ^°^^'  cxadio,  eo  deficient  e  deficit  dot  is  petition  ^c,  foterit  tamen  repUm 
Flcta,  lib.  5.        cart  contra  excepticnem  iUam,  qwdfi  alijuandofuit  matrimonium  proptir 
cap. 2 3.  32.  £.  I.  con/anguinitaiemt  i^c»  inter  ecj  accu/atum^  nunquam  tamenfu.it  in  ntitd 
l;i«r  156.  *viri  fui /slutum  nee  divortium  celehraium.     But  if  ihey  were  divorced 

J  \^  ^  «v/«rtt/fl  matrimonij  in  the  life  of  her  hulband,  fhe  lofcth  her  dower: 

1.  Rof  Abr.  oiherwife  it  is  if  they  were  divorced  [^1  caufii  adulterij  (i),  which 
^41.  6S1.  is  but  a  menfd  et  thoro,  and  not  a  'vinculo  matrimonij^  as  it  was  ad- 

Noy  108.)  judged.     But  fome  doe  hold  that  a  wife  de  faSio  (hall  not  have  an 

W  ^'•j.**  I*'  appcalc  of  the  death  of  her  hulband,  but  onely  (he  that  is  a  wife  dt 
Communi^  *°  jure  in  favorem  *vita  (3).  Vide  50.  £.  3.  fol.  I5.  '28.  E.  3.  pz. 
Binco,  intrr  ^7*  A^*  Stamf,  PL  Cor*  59.  and  that  there  unques  accouple  in  loyall 
Stowcll  and  matrimonie  (hall  be  taken  dejure  ftridly.  And  fo  in  fome  cafes  a  wife 
Wikes  in  (hall  have  dower  where  fhe  cannot  have  an  appeale,  [/]  and  in  other 

f  fT'    E  ^*^^*  ^^  ^^^  ^^^^  ^^  appcale  >vhcre  Ihe  cannot  have  a  writ  of 

J-^-'l,^^^"  *  ^'  dower  ;  as  if  (he  elope  (3),  &c.  (hcis  barred  of  her  dower, 4)ut  not 
\jg]  W.  2.  cap.  of  her  appeale  (4) :  and  the  rcafon  is,  for  that  the  ftatute  [g]  bar- 
S4-  reth  her  of  ber  dower,  but  not  of  her  appeale.     So  if  the  hufband 

(i.  Mod.  Rep.  Ij^  attainted  of  trcafon,  &c.  his  wife  (hall  not  be  endowed,  and  yet  if 
j3o.a.Inft.t8.)  ^^y  ^^  j^-jj  j^j^^^^  ^j^^  ^-^^  q^^jI  ^^^^^  ^^  appeale  ;  the  reafon  of  the 

diveriity  (hall  appeare  hereafter  in  tbb  Chapter  (;)• 

[i]  Britton,  *'  Jpres  le  mart  It  baron.**     [Jb]  Mortuo  'uiro  huic  ccnfirmatur  dos. 

cap.  106  This  is  intended  of  a  natural!,  not  of  a  civill  death.     For  if  the! 

BiaaoD,lib.4.  hulband  entrcd  in  religion,  [/]  the  wife  (hall  not  be  endowed  until! 

W  3^- E.  3.  tit.  ^«  be  naturally  dead  (6).              _ 

Collufion  29.  And  in  this  Chapter  Littleton  divideth  dower  into  five  parts,  viz. 

dower  by  the  common  law.      Secondly,  dower   by  the  cuftome. 

[«]  Broft.  lib.  2.  Thirdly,  dower  ad  oftium  ecclefia»    Fourthly,  dower  ex  ajfenfit  patris. 

cap.  39.  to).  And  fifthly,  dower  de  la  pluis  beale.     And  all  thefe  dowers  were  in- 

92,  &c.  ftituted  for  a  competent  livelihood  for  the  wife  during  her  life :  [i J 

Flcta,  lib.  5.  propter  onus  matrimonii^  et  adfuflentationtm  uxoris  et  educationtm  /r- 

cap.  22.  f'  ^        f-        '    ^  '     r       '      . 

Bntton,  cap.        beroriun^  cumfuersnt  procreatt,Ji  'Vir  pramonatur. 
901. 

(10)  [See  Note  103.]  (3)  To  the  books  cited  ante  32.  a.  n.  10. 

(n)  Ibce  Note  204^]  as  to  the  efTcft  of  elopement  on  dower,  add 

New  Abr.  tit.  Marriage  E.  i.  Treat,   on 
1 3 3*  b. ]  power  in  Gilb,  Law  of  Ufes  402. 

(1)  io.iB.3.15.   Supra.  3*.  Hal.  WIS.         (4-)  Ace.  Bro.   Appeed  ij,  Siaund.  PL 
See  n.  9.  in  3*«  »•  C.  59,    But  lee  contra  2.  InfL  317,  and 

(2;  Ace.  2.  Hawk.  PI.  C.  b.  a.  c*  »3»      i*  Mod.  130.  by  judge  Hide.    '     *. 
f»  36.  and  the  auihorities  there  cited*         "  (5)  See  poft.  37.  a. 

(6)  [Sec  Note  205.] 


Sea, 


I^ib.  i« 


Of  Dower* 


Scft.  37, 38» 


Scdl.  37* 


Zf^T  w$a^  qui  per  U  common  ley  la 
^^  feme  n^averafurfa  dower  firfyue 
la  tierce  part  des  tenements  ^uefueront 
a  fa  baron  durant  le  efpoufels  \  mes  per 
iuftome  tajcun  pais  el  aver  a  le  moiticy 
€t  per  le  cufieme  en  afcun  ville  et  burgh j 
//  avera  Pentiertie ;  et  en  touts  tiels 
cafes  elferra  dit  tenant  en  dower ^ 


A  ND  note,  that  by  the  comrooni 
•^  law  the  wife  fliall  have  for  her 
dower  but  the  third  part  of  the  tene* 
ments  which  were  her  hufband's  dur- 
ing; the  efpoufals ;  but  by  the  cuftome 
of  fooie  county,  fhe  (hall  have  the 
halfe,  and  by  the  cuftome  in  fome 
towne  or  borough,  fhe  fhall  have  the 
whole ;  and  in  all  thefe  cafes  ihe  ihall 
be  called  tenant  in  dower. 


H    "^fOTjif  per  le  common  ley  la  feme  n^aniera  pur  fa 

'*forfque  [/]  la  tierce  part t  ^c."    This  third  part  is 

ratitmahilis  dos^  or  dos  legttima,  becaufe  it  is  the  dower  th 


dotoer  _  _ 

called  inoUnt.VA.^. 

rationabilts  dos^  or  dos  legitima,  becaufe  it  is  the  dower  that  the  ^^f^^ton  ubi 

common  law  giveth.     Rationahilis  autem  dos  eft  cujuJUhet  muUeris  ilt  fupra. 

fuKunque  tenemenio  tertiapars  ommum  terrarum  et  tenementorum  qiue  Btictonyobi 

^irfuus  tenuit  in  dowunicefuo  ut  defeodo,  He,  5»P'*-   . .  ^ 

■^  "^  "^  Fieta,  obi  fnpro. 

Mirror^  cap.  i.  fed  3*     Magna  Cartai^  cap.  7. 

•*  Mes  per  cuftome  d* afcun  pais  {y)  el  avera  le  moitie,  et  per  le  cuf  Fitx.  N.  B. 

f*  tome  en  afcun  ville  et  burgh  el  avera  Pentiertie.**    Such  a  [«]  cuf-  ^S^-  O. 

tome  may  extende  to  a  county*  city,  or  an  ancient  burgh  without  ^l}^^'^*^ 

queftkm ;  and  fo  this  cuftome, as  here  it  appeareth  by  Littleton^ may  y^^^y^^^  26. 

extend  to  upland  towns,  which  are  neither  counties,  cities,  nor  bo-  22.'  H.  6.  i\*    ■ 

HHigfas*     But  the  furer  pleading*  in  this  and  the  like  cafes,  is  to  lay  ^i-  H.  7. !;« 

the  cnibme  within  a  manor  or  (cigniory,  if  the  truth  of  the  cafe  will  ^'  ^"*  *7*  4«* 

'  f9  beare  it  (8).    By  the  cuftome  oi Gavelkind  [»]  the  wife  fljall  be  u^Z^i^  T^ 

indowed  of  the  moity,   fo  long  as  Die  keepe   herfelfe  fole,  and  43.  £.  3.  31!  45. 

withoat  child,  which  flie  cannot  waive  and  take  her  thirds  for  her  Air.8.Dier363. 

life  (9).     For  in  that  cafe,  Confuetudo  tollit  communem  legem  (10).      39*  £•  3*  >•  '<>• 

14*  £•  3* 
Barre  177.     1 3. 15-  3«  tit.  Dower  65.      (1.  Ro.  Ahr.  55S.  563.)      [»]  Vide  le  ftatutc  de  confuetu^ 
Kancis,  &c.  Trio.  17.  £•  3.  coram  xegc  Kan.  in  Thclaur.  in  which  record  Seneatia  iifnificrh 
IVidowhood. 

And  as  cuftome  may  enlarge,  ( 1 1 )  fo  may  cuftome  abridge  dower, 
and  rcftraine  i^  to  a  fourth  part,  &c. 


l34'  a-] 


Sea.  38, 


j1  UXTy  font  deux  outers  manners 

de  dowery  c*eftafcavoiry  dower  que 

eft  appelle  dowment  ad  oftium  ecclef  ia?) 

//  aawer  appelle  dowment  ex  afienfu 

patris. 


^LS  O,  there  be  two  oAer  kinds 
of  dower,  viz.  dower  which  is 
called  dowment  at  the  church  doore, 
and  dower  called  dowment  by  the 
father's  aflent. 


This  fliall  be  explained  by  that  which  fluU  be  iaid  in  the  two 
Sedtions  next  enfuing. 


(7)  [Sec  Note  106.] 

(S)  Nota,  the  nvrit /fecial.    Hal.  MSS. 

(9}  See  ace.  Robii£  Oaveik*  159. 


(10)  [See  No^e  107.] 

(11)  [See  Note  ao8.1 


Sea. 


Lib.  !•    Cap.  5*  Of  Dbwcn 


Sed.39i 


Se<5t*  39 


T\  O  WMENTzA  oftium  ecclefi«' 
"^^^  eft^  lou  home  de  plein  age  feifu  en 
fee  fmple  que  ferrd  ejpoufe  a  un  fenUy 
quant  il  vient  al  hub  del  monqfiery  ou 
^fk^ifi  d'ejtre  efpoujij  et  loy  apres 
amance  enter  euxfalt^  il  endouie  la  feme 

Te  fa  entier  terre  ou  de  la  meityy  ou 
eT autre  mendre  parcel^  et  la  overiment 
declare  le  quantitU  et  la  certainty  de  la 
terre  que  el  aver  a  pur  fa  dower.  En 
ceo  cafe  la  feme^  apres  le  mort  le  baron^ 
foit  enirer  en  le  dit  quantitie  de  terre 
dort  li  baron  luy,  endotucy  fans  auter 
ajfignement  de  nulluy. 


rjOWMENT  at  the  dmrcfr  <feoiie 
is,  where  a  man  of  ftill  age  feHeA 
in  fee  fimple  Who  fliall  be  married 
to  a  woman,  and  when  he  cottiai^dr 
to  the  church  d6ore  to  be  married^ 
there,  after  affiance  aJid  troth  plighfed' 
betweene  them,  he  endoweth  the  wo- 
man of  his  whole  land  or  of  the  halfe^ 
or  other  lefier  part  thereof^  and  there 
openly  doth  declare  the  quanti^  and 
the  certainty  of  the  land  which  ihe 
ihall  have  ror  her  dower.     In  this, 
cafe  the  wife,  after  the  death  of  the 
hufband,  may  enter    into   the  iaid' 
quantity  of  land  of  which  her  huf* 
band  endowed  her,    without  other 
alBgnement  of  any. 


10.  H.  3.  Dower  T  '  ^^"  doWer  be  made  ad  oflfum  caft'rij!^  ntefiiagii  it  is  lioe  good^ 
aoo.      *  hut  ought  to  be  made  ad  ofiium  eccUfitefrve  mondfltriu 

Et  Jciendum  ejt\  [o"]  quod  h^ec  conftitutth  fert  debet  in  facie  eech» 
Jl^,  et  aH  ofiium  tukfidt ;  ihn  fnifn  valelfoBa  in  Mo  mortaU  •,  W  im 


soo. 

•]  Bradloiiy 
il>.  2.  cap.  3^. 
Mirror,  cap.  i. 
fed.  3.  sod 
cip.5 


camera\  njel  alihi  uhl  datidiftinafutre  coniugia.     For  the  laW  requires* 
that  cfais  and  like  matters  be  done  pubfickly  and  (blemnly: 

10.  l}.  3.    Dower  201.      F.  N.  B.  150.  m.  n.       Fleu,  lib.  5.  cap.  2£i  iCu       BrittoDj  cap.  xoi. 
108,  &C      (Perk.  fe^.  306.) 


tt 


Ou  home  de  pleiue  age,^^  That  is  of  one  and  twenty  yeares. 
9*  It.  3.  Dower  Juno  9.  if.  3.  Dower  197.  A  man  of  the  age  of  eighteen  yeans 
?p^ft.   8  tooke  a  wife,  and  by  aflent  of  his  guardian. endowed  her  ad  ofiium  ec" 

I.  Ro.  Abr.*        ^^^^»  and  it  was  adjudged  a  good  endowment,  albeit  the  hoiband 
6S2.)'      *        dyed  before  the  age  of  one  and  twende  y^ares;  but  1  hold  Litileton^n 

opinion  to  be  good  law. 


1^.6. 


"  La^  apres  afiiance  enter  eux**  (f)  Jfiidare  e/l  fidem  dare»  af- 
fiance or  fponfalitie,  and  is  derived  of  this  word  Jpondeot  becaufe 
they  ct>Btf0ft  themffdves  together ;  et  ideofponfeka  diiurnnrlf^fu" 
tmrarum,  nuftiarum  convention  et  repromifio  (a).  But  this  dower  ia 
ever  after  marriage  fblemnizcd  (3)^  and  therefore  this  dower  is 
caie  4«Co.s  a«  Up^  without  deed*  becaufe'  he  cannot  make  a  deed  to  his  wife. 
For  no  aSigneinent  of  dower  ad  ofiium  eccUfi^e  t^A  be  made  before 
marriage,  for  that  before  marriage  the  woman  is  not  intituled  to 
have  dower. 


GliBvil; 
ca.  s. 

40.  £.  3. 4-3. 
Vide  VernoiTs 


*  Quaerey  if  ibis  Ihould  not  be  read  leSo  snarl 
( * )  I  Sec  Ittote  109 .  J 


(a)  [See  Kote  210*] 
($)  [Sec  Note  lis. J 


Lfl^i  1.  Of  liowerl  Sed.  39. 

V  w 

.       ,   .       *  Dtfoaitur  tern  ou  diUmoUit.*^    (4)  In  aDcient  time  [f]  as  T?]  GlanViU. 

134*  ^J   it^ppeamk  by  GiMMVili,  lib.  6.  cap.  |.  it  was  taken  that  a  man  ^^'ty^'  '* 
CQDia  not  have  indowed  his  wife  ^uio/Umn  eccl^  of  more  than  a  ^l^  i%Xq* 
third  party  but  of  lefle  he  might,    fittt  at  this  day  [r]  the  law  is  and  lib.' 4. 
taken  as.lattitioa  here  holdeth.     An  afiignement  of  dower^  [/]  traa.  6 
where. the  hniband  was  fole  feifed,  cannot  be  made  of  the  third  or  ^*P*  <•  &  6* 
fourth  part  in  common,  but  ought  to  be  in  feveraltie  ( 1  )•  T^l'  ^*^ 


Ffett,  lit;  5'  cap.  22,  arc.       (x.  R6  Al^.  682.)  £r]  F.  N.  B.  150.  [/]  %o,  E'.  3. 

Baite  131.     45.  E.  3.  6.     Fleta,  lib.  5.  23. 

•'  £t  Id  rvtriment  [/]  declare  le  quantitie  it  certtintie  del  terre.**  [']  Britton, 

Here  be  two  things  that  the  law  doth  delight  in,  viz.  firfl  to  have  r'^'a^'V. 

this  and  the  like  openly  and  fole'mnly  done.     Secondly,  to  have  cer-  ^^p*  ^^*      ** 

tsimtie,  wHich  iis  the  mother  of  quiet  and  repofe.     And  this  word 

(moitie)  abovefaid  is  to  be  entended  of  the  halfe  in  certaintie,  and 

not  of  the  moitie  in  common,  which  cleerly  ^u]  appeareth  in  that  [«]Vide  14.  H^ 

here  Liuleton  faith,  the  quantitie  and  certaintie  of  the  land.  3 /Dower  189. 

9'       3* 
Dower  190.      8*  H.  3.  Dover  195.      F.  N.  B.  150.      40.  £.  3. 43. 

.**  En  ceo  cdjk  la  feme  poet  eiitrer  en  U  dit  quantitie  del  terre  J**    And 
afterwards  SeSiione  43.  he  faith,  Nota^  que  en  touts  cafes  lou  le  certain^ 
tte  applerti  queitx  tertes  eu  tenements  feme  altera  pur  fa  dower  ^  la  feme' 
f^et  emtrer  apres  le  mortfon  baron.     It  was  initituted  in  favour  and  re* 
liefe  of  wives,  that  a  man  after  marriage  m?g1it  alTigne  to  his  wife 
certaintie  of  dower,  to  the  end  that  the  widow  fhould  not  be  driven 
to  a  long 'and  chargeable  fuit  wherein  delay  might  be  ufed,  and  in 
the  m'eane  time  her  life  fpent,  together  with  her  money  alfo.     For 
albeit  the  fw]  law  hath  provided,  quhd  'vidua  foft  mortem  matitifui  W  Wigna 
man  dit  ali^uid pro  dotefud^  et  maneat  in  capitali  mefuagio  Maritifuipet  s^J^/secbnd    * 
jfiuxdraglnia  dies  peft  obitum  mariti  fui,  infra  quos  dies  ajjignetur  ;ei  part  of  the  In- 
doifua,  nifi  prius  ei  ajjignatafueritt  ^c,  et  haheat  rationabile  ejlvverium  ftifuw,  cap.  7, 
/nuM  interim  in  toMmunl,  yet  becaufe  there  was  no  penaltie  or  punifti-  ^ *ct«»  l»k-  5- 
ment  inflided,  the  tenant  of  the  land  may  drive  her  to  fue  for  her  dower.  "P-  *3'  Brittoa^ 
And  this  cohtinoance  of  the  widow  in  the  capitali  melTuagcis  in  liw  BraW.°hb.  2. 
called  a  quarentine,  qttdrintina,  for  that  it  is  by  the  fpacebffortie  days,  cap.  40. 
a^  IS  aforefaid  (2) .    And  if  the  heii'e  or  other  tenant  of  the  land  put  Kcgift;  175. 
hfcr  out,  ihe  may  have  her  writ  De  quarentind  babendd.    If  the  wife  ^^^  ^y« 
marry  within  the  fortic  dayes  flic  lofeth  her  quarentine,  for  her  ha-  ^^'^^^^  ^ 
[Station  in  the  houfe  is  peribnall  to  her,  and  only  given  to  her  in  p.  ^  b."i6i, 
jtidgmeift  of  law  during  her  widowhood,  albeit  the  words  of  the  law  i.  Mari^ 
be  gdnerall.     And  therefore  to  the  end  that  widowes  might  haVe  Br.  101. 
ohrtaihtie  of  ^ftate,  and  that  they  might  enter  (3)  arid  not  be  driven  (Ante  32.  b.) 
to  fbit,  the  law  hath  provided  dower  ad  of  turn  icclefia,  and,  as  it 
ihall  appeafc  hereafier,  dower  ex  ajfenfu  fatris.    And  laflly,  by 
malcinjg;  of  a  Joyritdre,  of  which  (being  nodbwer  but  made  in  fa-  Nota,fufeflwa7« 
tisfkftion  of  dtJwer  either' before  or  after  marriage)  it  is  neceflary 
diat  fomething  ihould  be  faid  hereafter  in  his  apt  place,  for  that  this 
now  falleth  out  to'be'the  fUr'eit  way. 

"  En  touts  cafes  quant  le  efrteiiitie  dfpiert,  f^c.  la  feme  poet  en}rer  (r.Ro.  Abr.6?i.. 
«  apres  le  mort  del  baron,''  This  is  to  be  intended  where  the  certaintie  *'  ^^'^7^' 
appeamh  upon  an  affighcment  6f  dower  ad  oftimn  ecckfta,  or  ex  Jf  exicuti't^y' 
^Jen/k  fains,    for  if  a  woman  bring  a  writ  of  dower  of  ftxe  pound 

rent 

(4)  tSee  ^ate  212.]  fa)  See  further  as  to  quatehfjnevRft  32.  a. 

and  n.  |.  there,  and  Treat,  on  XKfw.  inOilb. 
r34-b.l-  taW  of  irfes,  S72. 

(i)  tSttWotc  213.J  {3)  i;Sec'r»6teiH:] 


Lib.  !•    Cap,  5.  Of  Dowcn  Scd.  39. 

rent  charge^  and  Ihe  hath  judj^ement  to  recover  the  third  part,  albeit 
W*5«*'3'*6'  it  be  certain  that  (he  (hall  have  fonie  ihilling$»  yet  fhc  cannot  [xj 
a».  aV's?!'  dillrcinc  for  40  ihiUings,  before  the  (herife  doe  deliver  the  fame 
39!  E.-aL  12.  ^^^^  ^^^ '  (4)  ^^^  wherefocvcr  the  writ  demands  land,  rent,  or  other 
37.  H.  6, 3ii.  things  in  certain,  the  demandant  after  judgement  may  enter  or  dif- 
39.  R  6.  25.  trcin  before  any  feliin  delivered  to  him  by  the  iherife  upon  a  writ  of 
1.  H.  5  8.  babtrtfadaifetfinam*  But  in  dower  where  the  writ  demandeth nothing 

'v^l.]^\\o.       ^"  ccriainc,  there  the  demandant  after  the  judgement  cannot  enter  or 
ai.  e!  4!  3.        diftreinQ  untill  execution  fued,  by  which  execution  the  fherife  is  by 
Vide  I.  Co.         the  king's  writ  to  deliver  the  third  part  in  certaintie  to  the  demand- 
Sheiley'»  cafe,      ^^t.     And  fo  it  IS  when  the  wife  of  one  tenant  in  common  dc- 
.40.  £.  3.  i».        mands  a  third  part  of  a  moitie,  vet  after  judgement  (he  cannot  en- 
ter untill  the  (ncrife  deliver  to  her  the  third  part,  albeit  the  deli- 
verie  of  the  (herife  iliall  reduce  it  to  no  more  certaintie  then  it . 
was  (5}. 

*•  ^aimi  outer  aJfigntTiunt  (6)  de  nuiluyj**    For  as  concerning  dower 

at  the  common  law,  there  muft  be  alTignemehc  either  by  the  Iherife, 

(as  hath  been  faid)  by  the  king's  writ,  or  clfe  by  the  heire  or  other 

tenant  of  the  land  by  confent  and  agreement  between  them.     To  a 

[«]  S.E.  2.        pcrfed  afEgnement  of  dower  eight  things  are  to  be  obferved :  [a] 

Enc.  75.  Firft,  regularly  the  aiTignement  mufl  be  certaine,  as  our  author  here 

40.E.3.M.      faith  (7), 

p]  1.  Mar. 
Pyer  91. 


Secondly,  (8)  it  [^]  mud  be  either  of  fome  part  of  the  land 
whereof  Hie  is  dowable,  or  of  a  rent  or  fome  other  profit  iHuing  out 
T'e/*.  of  the  fame,  cither  before  judgement  or  after,  which  rent  may  be 

Dower  146,         aligned  to  her  by  parol.    But  an  affignement  of  other  land  whereof 
28.  ^,  6  a.         fhe  is  not  dowable,  or  of  a  rent  iffuing  out  of  the  fame,  is  no  barrc 

31.  £.3.    Scir.f9«99*    33.H.6  2.    Vernon*s  cafe.    4.C0.1.     5.  £.4.22.    (i.Ro.Abr.  62S.684, 
Cro.  Eli«.45i.    Noy  55.    Mo, 59.    Poft.  169.) 

Thirdly,  the  a(rignement  muft  be  abfolute,  and  not  conditionally 
or  fubjeft  to  any  limitation  (10). 

Fourthly,  it  muft  be  made  by  him  that  is  tenant  of  the  land ;  but 
herein  certaine  diverfities  are  to  be  obferved  (ll). 
[r]  7.  H.  6.  34.       ^^  ^wo  or  more  be  jointenants  of  lands,  [r]  the  one  of  them  mav  . 
JO.  E.2.  a(ligne  dower  to  the  wife  of  a  third  part  in  certainty,  and  this  (hall  [35*  ^J 

Dower  169.         binde  his  cotnpanions,  becaufe  they  were  compellable  to  do  the  fame 

/  ^^'c  \  ^\  ^X  ^^^  ( * )  •  ^"^  *^  ^"^  °^  '^^"*  alSgne  a  rent  out  of  the  land  to  the 
(*•  ^  70  W\it,  this  (hall  not  binde  his  companion,  becaufe  he  was  not  compel- 
lable by  the  law  thereunto  (2).  If  the  huftsand  make  feveral  feoff- 
ments of  feverall  parcells,  and  dyeth,  and  the  one  feoffee  affigne 
(9,  Co«  i8«  dower  to  the  wife  of  parcell  of  land  in  fatisfadion  of  all  the  dower 
Mo.  a6.)  which  (he  ought  to  have  in  the  land  of  the  other  feoffees,  the  other 

feoffees  (hall  take  no  benefit  of  this  afiignement,  becaufe  they  are      ' 
ilrangers  thereunto,  and  cannot  plead  the  fame  (3}.   fiot  io  that  cafe 

if 

(4)  20.£.4«  14*    Hal.  MSS.  Cro.  Eliz.  45^.  and  Noy  55. 

(5)  [Sec  Note  215.] 

(6)  Nota,  P.  38.  Elix.  Wtnt'wortb's  cafi.     [35.  a.] 

//  ought  to  he  pleaded  hy  ihe  loord  aifignavit  (i)  [See  Note  218.] 

Mfdedit.   H.il.MSS.— Sec  Cro.  Eliz.  452.  (2)  [See  Note  219.J 

(7)  Vid.  anie  32.  b.  Lamheri^s ea/e.  Hal,  (3)  Vid^theJIatuteo/ITt/hmiifier  i.  eap» 
MSS.^Seen.i.  in  32.  b.  Scfitpra  a.  i.  49.    4.£.  3.42.    Af.  8.   Jick.  C.B.  n.  15. 

(8)  12.  H,  4.  a 7-  Hal.  MSS.  D.  D.  adjudged  accordinfrly  in  Tbrognurt9u*s 
(9>  [Sec  Note  216.]  cafe*  Hal.  MSS.^However,  mr,  Perkina 
(iq)  [See  Note  217.]  feems  to  think,  that  fuch  an  afltgnment  by 
(11)  And  this  ought  to  beantcrredinptead"  one  fitoffee  may  be  pleaded  in  bar  of  dowc^ 

iti^.    /7y.  361.    Hal.  MSS.r-See  S.  C.  in     by  the  other  fcpffecs*    Perk.  fe£i.  40a, 


Lib.  I. 


Of  D 


ower. 


Seft.  39. 


if  tbe  hufl>and  dyeth  feifed  of  other  lands  in   fee  fimple^  and 

ihe  fame  defcend  to  his  heire«  and  the  heire  endoweth  the  wife 

of  ceruine  of  thofe  lands   in  full  fatisfadion   of  all  the  dower 

that  flze  ou^ht  to  have.afwell  in  the  lands  of  the  feoffees  as  in  his 

owoe  Iands»  this  aHlgnement  is  good,  and  th&feveral  feoffees  fhall 

take  advantage  of  it  (4).     And  therefore  if  the  wife  bring  a  writ 

<jf  dower  againft  any  of  them*  they  may  voach  the  heire,  and  he 

nay  pleade  the  affignement  which  he  himfelfe  hath  made  in  fafety 

of  himfelfe,  left  they  fhould  recover  in  value  againft  him,  [J]  fo  as  W  33*  ^*  V  ^^ 

there  is  a  privity  in  this  refpc£t  betweenc  the  heirc  and  the  feoffees,  j^j  "*'  J|** 

and  by  this  meanes  the  fame  may  be  pleaded  by  the  heire  that  made  „^  £.  iH^  b. 

It  (5).   And  fo  it  is  adjudged  in  our  bookes,  which  is  a  notable  cafe  3.  £.  3.  tSu 

for  many  purpofes.  Dower  7^    • 

Fiftly,  if  aflignement  be  made  [g]  by  any  dlffeifpr,  abator,  in-  h,  ^*  3- 
trudor,  or  any  wrong  doer,  of  lands  or  tenements,  if  they  came  to  ^^^  S?cond 
that  eftate  by  coUafion  and  covin  betweene  the  widow  and  them,  al-  part  of  the  in. 
beit  the  widow  hath  juft  caufe  of  adtioo,  and  the  affignment  be  indif*  ftimt.  W.  t. 
ferendy  made  after  judgement  by  the  (herife  of  an  equall  third  part,  ^*P*  49- 
yet  ihall  the  dificifee,  &c,  avoyd  it,  for  covin  in  this  cafe  (hall  fuffo-  W  ^^^'^'  '• 
cate  the  right  that  appertained  to  her,  and  fo  the  wrongfull  manner  tt]  £,  x^H^ 
ihall  avoyd  the  matter  that  is  lawfull  (6).  %y,  Aflu  74.* 

Sixtly,  An  alignment  by  [/]  (7)  a  difTeifor,  abator,  intrudor,  n*  H.4.6o* 
&c.  if  ihe^e  be  no  covin,  is  ^ood,  unleffe  it  be  prejudicial!  to  the  '^'Jl"^  ** 
diffeifee^  Sec*     As  if  the  hulband  [g]  infcoffeth  the  yoonger  foonc  [Jjj^  g^.  A^. 
with  warranty,  the  elde(l  fonne  diffeife  the  yongeH  fonne,  and  en-  (2.  Co?  (7;  * 
dow  the  widow,  in  this  cafe  the  yoneer  fonne  ihsul  avoyd  this  affign-  i.  Ro.  Abr.  54^ 
ment  (8),  for  otherwife  he  (hall  lofe  his  warrantie :  but  a  diffeifor,  '•  Sid.  %u 
abator,  intrudor.  Sec,  cannot  afllgne  a  rent  out  of  the  land  to  her  for  ^^^'  357* 
her  dower,  to  bind  the  diffeifee,  &c.  |',  q^^  l<g^  ^. 

Seventhly,  No  aflignement  can  be  made,  but  by  fuch  as  have  a  e\  Co!  30!  b.) 
freehold  (9)  (as  hath  beene  faid),  or  againil  whom  a  writ  of  dower  £/]  la-  Afl; 
doth  lie,  and  therefore  [h]  an  aifignment  by  a  gardian  in  focage  is  P*  ^ 
voyd(io)  ;  bat  a  gardian  in  chivalry  may  afligne  dower  (11),  aa  fii^'.E  t^gi 
ihall  be  faid  hereafter,  becaufe  a  writ  of  dower  lieth  againft  him,  tfower  77. 
and  not  againft  a  gardian  in  focage.  z6.  £.  %.  cic 

Eightly,  And  before  the  eardian  in  chivalry  enter  (12),  the.heir  «lower  StiduoL 

mihin  age  [/]  may  afligne  dower,  for  the  gardian  may  waive  the  t^°^'  3K-) 

wardihip.     And  fo  briefly  have  you  heard,  of  what,  by  whom,  and  |[)o\y^'',f|/* 

to  whom  the  afllgnment  mud  be  made  (13)*    But  there  needeth  nei«>  29.  AiL  ei, 

ther  livery  of  feiiin,  nor  writing,  to  any  aflignement  of  dower,  be-  15.  £.  3. 

caufe  it  is  due  of  common  riirht.  Dower  69. 

*  (6.  Co.  57.) 

[/]  7.  R.  a.  admefurement  4.    F.  N.  B.  X4S.  f.     (Poft*  38.  b.) 


lit. 


(4)  31.  E*  3.  Scire fiuuu  99.    Hal.  MSS. 

(5)  Vid.  iftbi  bar  by  receit  Jhall  ba*ve  tbe 
/Zr««    KeiliAj.  J2%»    Hal.  MbS. 

(6)  See  further  on  this  fubjedl  Hugh,  on 
Ong.  Wr.  199. 

(7)  3-  ^*  3*  >•     50.  £•  3*  79  S.    Hal. 
MSS. 

(S)  3.  E,  3.  iS.    By  Herie^  tbeaffignmewi 

fiaU  bar  infucb  a  tafe.    Hal.  MSS. 

(9)  Ace.  Perk.  404. 

(10)  A  qusere  is  made'of  this  la  i,  Ro, 
▲bn  68s. 


(11)  And  yet  guardian  in  chivalry  had 
only  a  chartel  intereih  See  -poft.  38.  b. 
where  it  is  explained  why  a  dower  might  be 
brought  againil  him. 

(xi)  But  not  after  entry  of  the  guarSanm 
9.  H.  6. 6.     Hal.  MSS. 

(13)  See  further  as  to  afllgnment  of 
dower,  poft  39.  b.  Perk.  feA.  393.  to  423. 
Hugh,  on  Orig.  Wr.  194.  aad  198.  New 
Abr.  Dower  Vi  and  Yin.  Abr.  Dower  S.  t» 
A.  a. 


ScGU 


Lib.  !•    C^p.  5.  Of  Dfw^r*  Sqft.  4oi 

Se€t.  40. 

r\o^Af£Arrcxafflciifu  patri«  r)OWMENT  h7^ffi»t  of.Ae 

"^-"^  g/?,  &a  /f  ^er  eft  feifie  de  tine-'  ^^  £uther  is,  where  die  £tther  is 

munt$  en  fee^  et  fin  fits  et  beire  ap^  feifed  of  tenements  in  fee,  and  his 

fqrinty  QUQnt  il  eft  ejpoufey  endowe  [a  ibnne  and  heire  apparent^  when  he 

feme  alhuys  del mem^erteou  del efghfey  is*  married,  cndow^  his  wife  at  the 

de  parcel  de  terres  qu  tenements  fin  pier  monaftery  or  church  dooce,  of  ^pkarcel 

'  de  affentfin  piery  et  ojftgne  la  (fuantitie  of  his  father's  lands  Of'tenecticnts  with 

et  Zs  parcels.     En  ceo  cafe' dpres  le  the  aflent  of  his  &ther,  arid  affigiies 

mort  le  fitSy  la  feme  entera  enpnehuU  it^e  quantity  and*  parcels.      In  this 

parceli  fauns  jiuUr  ftfftgnement  ae  nuU  cafe  after  the  c}eath  pf  the  fpn,  tl)e^;fe 

.luym    dkfes  il  ad  ^e  Jit  en  ceft  cafe^  ihall  enter  iqto.the  fame  p^cqll  with- 

que  il  covient  a  lajime  d*aner  un  fait  out  the  aflignemefit  of  any.    £ut  it 

de  le  pier  provatitfin  affent  et  confent  hath  been,  iayd  in  this  cafe,  that  it 

de  ^el  md^ment,    lA.  44.  £.  3.  foL  behooveth  the  wife  to  have  a  deed. of 

45.  (i).  the  father  to  proove  his  aflent  and 

confent  to  this  endowment.     M*  44* 

But.  ca.  iQ9.       "    T  X)V  le  pier  eft  ftiJU  de  tenements  enfee^    Tcaant  for  life  of 

ca^'al,  23/'  .^  ^^^^^  of  land,  the  rcverfion  to  the'fathcr  in  fee,  the  fonne 

•BradiV|b#  5.  and, heire  apparent  of  the  father  enctoweth  his  wife  of  this 

3q\.  .carve,  by  the  affent  of  the  father,  the  tenant  for  life  dieth,  the 

*•  ^;  3«  34*         hufband  dicth,  tlie  reverlion  was  a  tenement  in  the  father,  and  yet 

r*  R**  Ab^°'      thi5,is  no  gpod  enjownient  ex  ajfenfu  patris,  becaofc  the  father  at 

677./       ^         ^^^  ^^^^  of  the  affent  had  but  a  reverffon  expeflant  upon  a  freehold* 

'    *  whereof  he  could  not  have  endowed  his  ownewife  {14)  ;  and  al&eit 

(f.i$kl..3.  the  tenant  for  life  died,  living  the  hufband,  yet,  quod  initio  nom  va^ 

.'|'vft..i6,  b.)        ///,  iraSu  tcmporis  non  c(,nvale/cet.     And  for  thc*m'oft  part,'  jjo^^er   1"^  ^,  \)\ 

ad  oftium  ecchjia,  znd  ex  njinfu  patris^^i\{vie  the  nature  of  a'clower   LOj^     *l 
at  the  ^on?mon  law.    .And.  for  thefe  the  wife  may  have  a  writ  of 
dower,  atbeit  they  be  certainc,  as  for  the  third'  part  at  thecom- 
mon  laNv(2^). 

"  Et  fou  Jits  et  heire  apparent J*^     It  mu ft  be  fuch  a  fonne  and  heire 

apparent,  as  muft  continue  an  heire  apparent,  and  therefore  the 

yongeft  fonne  and  heire  apparent  canrtOt  endow  his  wife  ex  eiffinfu 

pAtrii^x>i  lands  ^h4:r,P9f  the  fa^h^ris  /ejircd  in  fee  of  the  nature  of 

fiorough  Englijhi  becaufe  the  father  may  have  another  fonne»  and 

then  the  haftandis'not  heire  apparent:  and  it  is  in  refpf^^of  the 

fi  K  ^-  H.  3.        cojnlbnt  and  perpctuall  apparance,  that  the  fonne  arid  behe  apparent 

*  q.^?lV^^'         J^ay.  endow  his  vyifc  of  his  father'?  lands.     And  fo  it  is  of  lands, in 

si^^*  '9'-        'Gavelkind  :  [^]  and  this  is  the  reafon  that  dower  ex  ajfettfii/ra^xi*» 

^11.  h;  3.  pr  coNjauminci^  \%  pot^  good,,  for.  that  albeit  he  is  heife  iipparpnt  at 

^  Power.   F^t^.B.   ^jj^^  xasi^^  jp,  (or. the' com mon  poflibility  tKat  he  may  have,iffae» 

'^^E  *  t  ^^  everxiifue. jt)iaV4he  bip^)^er  or  cofm  Ihc^qld  have  afterward^  mall 

D0W.13V  '  :^^^ 

(14)  S.  p.  ace.  Perk.  445.  L.  and  M^  Roh.,or  P»  iLwas  firft.infcrted 

in  Redman's  edition.    See  the  obfcrvsitioa 
tm  (.  h.*]  on  this  addition  to  Littleton,  poft.  36.  a. 

(i)  No  jeferercc  to  tkc  Year  Book,  ia         (s)  See  ace.  ante  34..  b.  n.  3. 


Ir2b»  {I*  Of  Dower*  Seft.  40. 

■Mclode  Mmrhe  is  no  .fuch  heire  apparent  as  the  law  intendeth. 
\1]  £ut  an  endowment  tx  afen/u  morn's,  is  as  .good  as  «v  ttffinfitfa^  [/]  F.  N.  B. 
Im,  becaufe  there  is  an  *B|)parance  of  a  conftant  and  perpetiiall  i5o««'F*«-l-$- 
licire.     And  fome  havefaid,  that  if  the  father  after  his  affcnt  be  nb^'/^JoT*^ 
attainted  of  treafon  pr  fe^ny,  that  the  wife  in  that  cafe  Mech  her  Ainbr.  aone"^ 
doHrer>  becanfe  her iiuftand' doth  nOt  continae  heire  (3).  caie.  \c$i,%u 


**  ^iuimt  ilfft^ij^e^tndfmjajkme.^^    \m\  InthiscftTey  albeit  Tib]  1. «.  3. 

.th&'&edidld  and  inheritance  is  in  the  father,  yet  in  reQ)eiE^  (as  hath ,  t>over  \^^ 
been  faid)  of  the  conftant  and  perpetuall  apparance  of  the  heire»  the  ^^*  ^'  "•) 
kdre  apparent  doth  endow,  ind  the  father  doth  but  aflfent.     And  g^  E.^a,^ 

rtbete&fc  where  theiather  did  endow  the  wife  of  his  fonne  and  heire  Dover  t^ 

^parent,  that  endowment  was  holden  void,  becaafe  the  httfrand  in 

.uat  cafe  muft  endow,  and  the  father  alTent. 

And  Itls  holden  in  2.  H.  3.  Dower  199.  (4),  That  if  the  heire  ap-  %*  H.  )• 
sarent  be  within  age,  yet  the  endowment  ex  cffenfu  patris}s  good.  ^^''^^  '»• 
Note,  Littlit9n  in  the  cafe  of  dower  ad  oftium  (fcclefug^  doth  put  the 
kiftand  of  foil  ^e,  bat  here  of  the  dower  ex  affe^u  patris,  he 

^peakeih  generally. 

^  Ei  ^IJigne  le  quantith  it  Us  parcels.*^    So  as  both  in  dower  ad  [«]  Dower  i^a^ 

yflfiium  eulefuPt  et  ex  ajjinfu.patris^  the  certainty  maft  be  exprefifed.  F.N.  B.  150.0. 

And  (ber<fore  where  books  fpeake  of  a  moiety,  it  is  intended  (as  8.  £.  z. 

\  )uth  beepe  faid)  of  an  halfe  in  certaine  (5)«  Dower  15^. 

<*  Apns  la  mort  Je  fitx  fa  feme  entera^^*    In  this  cafe  after  die 
.  ^^eath  of  the  hniband  the  wife  ihall  enter,  or  have  a  writ  of  dower 
albeit  the  father  be  alive. 

'  **  ^M^  'I  fwiifU  alfemi  iTaver  un  fait  prwoMtfiu  affint  m  teltU" 
^  ,d»;u9menim*  ♦  • 

*'  Vnfmt^*    h  ^tt^t  fa&um.    This  word  (deed)  in  the  under-  MB/t^tCkx. 
landing  of  the  common  law  is  an  inftrument  written  in  parchment  p*  33»  *^'  *^. 
or  paper,  ^]  whereunto  ten  things  are  ncceffarily  incident :  viz.  Bnt.  fol.^il^c 
Firit,  writing*     Secondly,  in  parchment  or  ^apen     Thirdly,  a  66.101. 
peribnable  to  contradl.     Fourthly,  by  a  fufficient  name.    Fiftly,  Flet.  1.  3.  ca.  14. 
a  perfon  able  to  be  contra^ed  with.     Sixtly,  by  a  fufficient  name.  ^  -l^*^*  ».  it* 
.Seventhly,  a  thing 'to  be  contrafted  for.     Eightly,  apt  words  re-  *  ^^•3««-3f>» 
quired  by  law.    Ninthly,  fealing.    And  tenthly,*  delivery.     A  deed  ^^^  Co.  «• 
cannot  be  written  upon  wood,  leather,  cloath,'or'the  like,  bat  onely  poft.  229.*  a« 
appa  parchment  or  paper,  for  the  writing  upon  them' can  be,  leaft  2.  Ro.  Abr.  ftf.| 
vitiated,  altered  or  corrupted.  ($•  ^•^  74*  7^*1 

If  a  deed  [/]  be  alledged  in  tount  ih*  pha^  regularly,  it  mail  be  r*]  4.  e.  ,. 
.ihefved  to  the  court  (6),  to  the  end  the  court  may  judge  whether  I^aes  116.    t|« 
^ere  be  apt  words  to  make  it  a  good  contradl  according  to  the  rule  ^-  ^*   ^  79- 
of  law,  whereof  more  (hall  be  faid  in  the  Chapter  of  Conditions,  ;**  ^J|**i^^^** 
l^vtbxineH  eft  faQum  be  pleaded  (7),  becaufe  thereby  the  fealing,  *7.*H.'s!»a^ 
d^ivery,  or  other.matter  of  faft  is  denied,  it  ihall  be  tried  by  the  F.M.B.  laiii, 

4       ^     ^  country,  f5iCo.i8.)^ 

jNV  See  Plowd.  Quaer.  j8x.  See  ace.  9.  H.  3.    .Dower  xoo.  which  ttthe 

.14)  nUhook  is  mt  to-  the  furpofe.    Ual«  book  meant  by  lord  Hale.    See  aHb  ante  t^ 

M$S.  b.n.1.                                                 "^ 

($y  .DoFwerxp^d  .of  a  moiety  in  common  in  (6)  [See  Note  220.] 

Jkt  jaii  'hei4     Vid.  ante.    Hal.  MSS.««  '(7;  [See  Note  2«t.] 


Lib.  I.     Cap.  5* 


Of  Dowcn 


Sea.  4d 


[f  ]  Brit  IbL 
lot. 

Ibl.  33. 
FUta,  lib.  3* 
csu  14. 
(ju  Inftt  673*) 


ls.R0t.Abr.26. 
9.  Co.  137. 
Noy  v>.    II. 
Cxo.  Jam*  S5.) 
35.  Air.  PI.  IX. 
Tr.  29.  H.  8. 
Dyer.  95 


coantiy.    Of  deeds  fome  be  indeiitedi  and  feme  be  deeds  poIL  Of 

indented,  fome  be  bipartite*  fome  tripartice»  fome  quadripartite 

&c.  whereof  more  (haU  be  faid  in  clie  Chapter  of  Conditions.   Aifo 

of  deeds,  fome  be  inrolled»  and  fome  [f1«be  not  inroUed.     If  it  be 

inroUed  according  to  the  ftatate  of  27.  He/i,  8.  cap.  10.  it  inafl  be 

inrolled  in  parchment  for  the  ftreneth  and  continuance  thefeof,  and  ^     ^ 

not  in  paper,  and  fe  was  it  reMved  in  parliament  by.  the  judges  in  L3^*  ^*] 

anno  23.  £/rK,    Now  for  the  red  of  the  parts  of  a  deed,  you  Aiall 

read  thereof  plentifully  in  our  bookes,  and  in  my  Reports ;  which  by 

this  ihort  inftru^on  you  ihall  eafily  underftand  (i). 

■ 

«  Un  fait  dt  ftoffenunt.^^  It  is  properly  called  ebartafeofamenii 
(2) ,  and  yet  if  fuch  a  deed  be  denied,  the  plea  is  non  eftfa^um*  So 
as  of  deeds  fome  conceme  the  rcaltie,  as  here  a  deed  of  feoffement; 
fome  the  perfonaltie,  as  a  deed  of  gift  of  goods,  obligations,  bills, 
&c.  And  fome  mixt,  whereof  more  fhall  be  faid  in  the  Chapter  6i 
Releafes. 

If  a  man  deliver  a  writing  fealed,  to  the  partie  to  whom  it  is  made, 
as  an  efcrow  to  be  his  deed  upon  certaine  condldons.  Sec.  this  is  an 
abfolute  deliverie  of  the  deed,  being  made  to  the  partie  himfelf,  for 
the  deliverie  is  fufficient  without  fpeaking  of  any  words  (otherwife  a 
man  that  is  mute  could  not  deliver  a  deed),  and  tradition  is  onely 
requiiite,  and  then  when  the  words  are  concrarie  to  the  a6l  which  is 


(i.Cra£l.  835.  the  deliverie,  the  words  are  of  none  efFedl,  non  quod diQum'ift^  Jkd 

quodfaSum  eft  infpicitur.  And  hereof  though  there  hath  been  [r] 
variety  of  opinions,  yet  is  the  law  now  fettled  agreeable  to  judge- 
ments in  former  times,  and  fo  was  it  refolved  by  the  whole  court  of 
common  pleas  (3).  But  it  may  be  delivered  to  a  ftranger,  as  an  ef- 
crowe,  &c.  becaufe  the  bare  ad  of  deliverie  to  him  without  words 
worketh  nothing  (4).  And  this  is  the  ancient  diveriitie  [/]  in  our 
bookes,  the  record  whereof  I  have  feene  agreeable  with  the  reafdn 
of  our  old  bookes  ( 5  )•  And  as  a  deed  may  be  delivered  to  the  paitie 
without  words,  fo  may  a  deed  be  delivered  by  words  without  any  z€l 
of  deliverie  (6),  as  if  the  writing  fealed  lyeth  upon  the  table,  and 
the  feoffor  or  obligor  faith  to  the  feoffee  or  obligee,  Goe  and  take  op 
the  faid  writing,  it  is  fufEcient  for  you,  or  it  will  {^xst  the  turne ;  or. 
Take  it  as  my  deed,  or  the  like  words,  it  is  a  fufficient  delivery  (7). 
Of  deeds  and  their  diftin6tions  you  (hall  reade  excellent  matter  in 

(5.  Co.  119.  b.)  antiquitie.     [/]  Cartarum,  alia  regia,  alia  privataruint  it  regiarttHnp 

alia  pri'uata^  aiia  communis,  tt  alia  univerfitatis,     Pri-vafaruM,  alia 
de  pm'O  feoffamtnio  et  fimplici^  alia  de  feoff'amento  conditionali  fi^vt  cdn* 
*ventionali,  alia  de  reccgaitione  purd,  'vel  conditionali,  alia  de  quittt^ 
clamantia%  alia  di  confirmatione,  ^Cm     Ferba  intenticni,  non  }  contiraa 
dehont  in/er'vire* 

Carta 


Hob.  246. 
Dy.  34.  b. 

N   Ben.  75. 

I.  An(1.4.  Cro. 

II.  8S4. 

I.  Raym.  197* 
Ovr.  95. 
Dy.  192.  b. 
Da).  i04«-) 
M  Tr.  43. 
xliz.  inter 
Haukeiby  A: 
Lachrr  in  the 
King^s  Beach. 
Hill.  i».  Ja.  R. 
in  the  Common 
place. 


f/j  "3.H.8. 
19.  PI.  S.  8. 
4.  E.  3.  i8. 
^  13.  H.  4.  8. 
(3«  Co.  »6.  b. 
I.  Leon.  140. 
a-  Ro  Abr.  14.) 
[t]  Braa.  lib.  2. 
ioU  %l'  b*     FletSy  lib.  3.  cap.  14. 

(i)  See  further  as  to  deeds.  Perk.  c.  *i 
a^tei^*  a*  and  n.  5.  the^e.     Sheph.  Touchit. 
c.  4.    Vin.  Abi*.  tit.  Deeds  and  aifo  tit.  Feats. 
;  Com.  'Dig,. Fait. 

^     (a)   For  the  formal  parts  of  a  deed  of 
teofrment,  lee  ante  6.  a. 

(3)  In  Mo.  697.  there  it  an  opinion  of 
fome  judges  in  39.^£J^£.  to  tbe contrary.;  but 
the  authorities  liAce  are  with  lerd  v^oke. 
See  ace.  Mo.  642.     Noy  6.     Hob.  146. 


9.  Co.  137.  Sty.  251.     6.  Mod.  ii8« 

(4)  "SccDy.  167.  b. 

(5)  [See  Note  Ml.] 

(6)  (Sec  Note  iij.] 

(7)  Trin.  3,  Eliz.  Gtbfon  verf.  *tenemi 
Bendl.  n:  140.  Hal.  MSS.-^SeeS.  C.  in  N. 
Bendl.  9a.  and  Dy.  191.— >See  further  .at  to 
the  delivery  of  deeds  Shep.  Touchft.  S7« 
Com.  V\g.  Fait  A.  3.  Vin.  Abr.  Fems, 
1.  andK^ 


36.  b.] 


Lib.  I.  Of  Dower.  .    .  Seft.  41. 

.  Carta  H9n  ^  [u]  mfi  vsftimeHtum  JonatioHts,     Carta  nfJt  tjt  mfi  [«]  Fkta^lib.  ^ 

^nfiimeatmm  orationis.     Nemo  teneiur  armare  adver/ariwn  fmm  centra  ^  ^* 

Ji'    Scriptam  t/t  inftrununtum  ad  inftrutadma  quod  mens  *uuU*     Carta  f^^  rj^'      *' 

eft  Ugatus  mint  is,     [  w]  Benig/tie  Junt  fadenda  inttrpretationes  car^  f^j  Brafton, 

tarum  profttr  fimplicitatem  Uucorum^  ut  res  sfiagis  valeat  quam  pereat.  itb.  2.  fo  94*  9$* 

Nihil  tarn  [x\  convettiins  eft  naturali  /efustats,  qnam  vmsuUatim  do^  fx]  Idem,  L  u 

sisini  volentis  rem  fttam  in  akum  trans/em  raiam  babin*  io*  i8. 

jjp]  Ri^  verbis, /criptot  confenfu  traditione^  [•] pl. c«m. !a 

Jitn3ura<veftesfutnire  pacta  folentn  Throgmorron*a 

Verba  cartamm  fortius  accipiuntur  con'ra  proferentem,  GsmraU  diJtum 
generaliter  eft  intelligendum.  Verba  debent  intelltgi  fecundumfubjeclam 
maieriam.     Carta  de  non  eme  non-  valet. 

Note,  ihe  father  may  [a]  make  a  deed  to  the  wife  of  his  fonne,   Tg]  y  g.  j^ 
and  (o  1$  the  law  holden,  for  that  the  father's  land  by  his  afTent  is   bower  ii6. 
charged  with  a  future  freehold  whereunto  a  deed  is  requifttc ;  but  to  ^^'  *• 
a  dower  ad  oftium  ecclefea  no  deed  is  requifite.     And  here  it  is  not   g^J*^*^*" 
well  done  (of  him  that  made  the  addicion  to  our  author)  to  vouche  4^.  E.  3?4«. 
44.  E,  3.  fo.  45.  becaafe  the  author  himfelfc  vouched  it  not,  for  if  he 
[i]  meant  to  have  vouched  authorities,  he  would  have  vouched  \y\  11.  H.  3. 
mure  than  one  in  this  cafe,  and  thofe  that  [r]  he  vouched  h^  would  uower  iS6. 
have  cited  truly,  but  this  cafe  is  miftaken  both  in  the  yeare  and  in  the   £*;  **•  S* '^»«'«f» 
leafe,  for  whereas  it  is  cited  in  44.  E>  3.  it  is  in  40.  £.  3.  and  whereas   \^\^  fif.* 
he  faith  it  is  fo.  45.  it  is  fo.  43.  Vid.  Srac.  * 

An  ailignment  of  dower  [^J  either  ad  oftium  eccleJLe,  or  ex  ajpnfu  Walliat  anno 
patriSi  may  be  made  of  more  than  a  third  part.     But  the  ancient   '^  ^*  ^- 
law  was  that  no  greater  a flignment  could  be  made  in  thofe  cafes  but  ^^'  ^^'  *°  ^'^^'^ 
ofsL  third  part,  but  leflfe  might,  as  appeareth  in  GianviiL  \   47.  H.  3. 

Power  i74«  [</]  F.  N.  B.  150.  p.       Clinvih  lib*  $.  ca.  i,  s^  3. 

•  ■ 

Scft.  4i*. 

Jp'TJi  apres  la  mort  le  baron  el  enter ^      A  N  D  if  after  the  death  of  her  huf- 

et  agree  a  afcun  tiel  dower  de  les  "^^  band  ftie  entreth,  ^nd  agree  to 

dits  dowers  ad  olHum  ecclenx,  &c,  any  fuch  dower  of  the  faid  dowers 

donque  el  eft  conclude  de  claitner  afcun  at  the  church  doore,  &c.  then  fhe  is 

auter  dower  per  le  common  ley  d*ajcuns  concluded  to  claim  any  other  dower 

terres  oti  Unemtnts  queux  fueront  a  fa  by  the  common  law  of  any  th^  lands 

dit  baron.    Mesji  elvoit^elpoit  refujer  or  tenements  which  wer^her  huf« 

tiel  dower  ^  oirium  ecclefias,  &c.  et  band's*     But  if  ihe  will,  (he  mzf 

donque  el  poet  eflre  endow  folonque  U  refufe  fuch  dower  at  the  church  dore^ 

ceurs  del  common  ley.  Sec,  and  then  &^  may  be  endowed 

,  after  the  couHe  of  the  common  law. 

**    TT^  ^  f««fWi?  a  claim fr  afcun  auter  dwjuer  pit  la  common  Ity** 
.  Hi   (8)  Wherein  a  divsrfitie  is  to  be  obferved  between  a  dower 

ad  oftium  ecclefta,  or  ex  affenfu  patris,  and  a  joynture  or  efiate  (Doe.  Pla.  1494 
ipade  to  the  wife  in  fati^fadlion  of  her  dower,  for  one  of  thofe  Vernon*i  cafe^ 
dowers  bein^  aiTented  unto.is  a  barre  of  th^  dower  at  the  commoa  ^  ^  .''  rv 
XffWt  bat  a  joynture  was  no  barre  of  her  dower  at  the  common  **,    ^^'f/^ 
law.    ^or  a  right  or  title  that  one  hath  to  ak  freebotd  ctnnoc  be  bar«  scire  he,  99/ 
red  by  acceptance  of  collateral!  (iitisfaddon  ( t ) .   fite  a  woman  can*  oo.  £.  4. 3. 

not 

(8)  Vrd,  3»«£.2.  Dower  x%i,  X77.-7^al.  Nfes.        (1)  [Sec  Nott^H.] 
Vol.  I.  r* 

I 


cr 


Life»  1#    Cap.  5.  Of  DovTef.  Sefl:.  4f# 

(D.^  «4^  %•       not  htve  a  dodUe  dower,  m,  0ii^  ^/kw  tccUJL^^  l^c.  tBoA  M' tk^  eohis 
3i7->)  mon  law^  for  the  wife  of  one  hofbaad  can  have  bot  OM  d(swe)r»    Bdt 

»7.  tt.i.  ^.  10.  finee  LittieHm  wrote,  by  t4<  ftatute  of  27;  /f.  S.  if  a  joyntvrB  be -Itaade 
[tf]  !«•  E.  s.  to  [jt\  the  wife,  vocordiii||[  to  the  punriew  of  that  Kacote,  it  \%  il^arre' 
Power  1 5S.  of  herdewer»^»  the  woman  ihail  not  have  both  Jbttftmreffiidi^ 
*ftVos&i€rt  '°*  <*«wcr,  and  to  the  making  tti  a  peried  joyntore  witfaia  thJit  ftatnte- 
J  °  *  *  fixe  things  are  to  be  obferved..  Firil;her)oynture  by  tbe  l^ft^mf^ 
itcro.  Jam.  tation  is  to  take  cfFcft  for  her  \\h  in  poiTeilion  or  profit  prcfcnify 
^^,)  after  the  deceafe  of  her  ha^and.    Secondly,  that  it  be  f(k  fitetermc 

of  her  owne  life^  or  greater  cftatc.  Thirdly,  it  muft  b^-  made  to  her- 
f^If,  and  to  DO  other  for  her.  Fourthly,  it  mad  be  made  in  fatisfac* 
tion  of  her  whole  dower,  and  not  of  part  of  her  dower.  Fifikly,  it 
"mull  cither  be  expre/Ted  or  averred  to  be  in  HitiifiidHon  of  her  dower. 
And  fixthly,  it  may  be  made  either  before  or  afccr  marriage, 
(t.  Std.  ).)  Concerning  the  firft,  ifa  man  make  a  fco^mcnt  in  fee  of  lands  or. 

tenements  either  before  or  after  marriage  to  the  ufe  of  the  huibaod. 
for  life,  and  after  to  the  ufe  of -^.  for  life,  and  then  to  the  ufe  of  the 
wife  for  life  in  facisfadion  of  her  dower,  this  is  no  joyntnrc  within 
the  ftatutc,  bccaufe  by  the  firft  limitation  it  was  not  to  take  effedV 
in  p6flcfli6n  or  profit  prcfently  .\fter  the  death  of  her  hulband.  And 
albeit  in  that  cafe  J.  iliould  die  11  vine  the  hun)and,  and  after  the 
death  of  the  hufband  the  wife  entrctn,  yet  this  is  no  barre  of  her 
rfower,  but  (he  fhall  have  her  dower  alfo  (2),  bccaufe  it  is  not  within 
the  {aid  ilatutc,  and  (as  it  hath  been  faid)  by  the  common  law  it  was- 
no  barre  of  her  dower  (3).  2.  it  mutt  be  either  in  fee  tiile,  or  for 
tcrme  of  her  bwne  life,  for  an  eftate  for  life  or  lives  of  one  or  many 
other,  or  to  her  for  a  hundred  or  a  thoufand  yeares,  &c.  if  /he  lives^ 
fo  long,  or  without  fuch  limitation,  is  no  barre  of  her  dower,  albeit 
they  be  exprcfly  made  in  fatisfadlion  of  her  dbv;er,  cauj^  qud/upra 
(4).  3.  If  a'n  eftate  be  made  toothers  in  fee  fimple,  or  for  her  life 
upon  trufl,  fo  as  the  eftate  remaine  in  them,  albeit  it  be  for  her  be- 
nefit, and  by  her  alien t,  and  by  expreHe  words  to  be  in  full  fatisfac- 
Leake  &  Ran-  tlon  of  her  dower,  yet  is  this  no  barre  of  her  dower  (5 }.  The  fourth 
d«i;s  cafe,  is  fo  plains  as-  h  needcth  not  any  example.    5V  A  devife  by  will  can- 

4.  Co.  4.  pQj  |jg  averred  to  be  In  fatisfadion  of  her  dower,  unlelle  it  be  fo  ex- 

(3.  Co.  25. 17.)  preflcd  in  the  will  (6) .     6.  If  the  joynture  be  made  bcforc'marriage, 

the  wife  cannot  waive  it  andclairhe  her  dower  at  the  common  law  : 
out  if  it  '\>t  made  after  mSirriage,  (he  may  waive  the  fame,  and 
claimteher  dower  (7).     1  have  touched  thefe  points  the  more  fum- 
inarity>  becaufe  they  are  refolved  at  large  with  the  reafons  therfeof  irt 
YtfcV^non'v     f^efnon's  cafe  uU  Jkpra*     Sd  as  to  comprehend' all  in  h\v  words,  it 
o»fe^  ubt  iiiif  ra»    joynture  (vvhich  in  com  toon  under  ftanding  extendeth  a^  well  to  i& 
fo.  a.  b.  |b!e  ettatc  as  to  a  joynt  eftata wUh  her  hufi>and)  is  a  competent  live-   [  37*  ^*, 

Uhood:pf-  freehold  for  the  vvife  of  lands  or  tenements.  Sec.  to  take, 
effeft  ^fei^ntly  in  poHeflipn  or  profit  af:er  the  deceafe  of  her  huf- 
Band  for  the  life  of  the  wife  at  the  leaft,  if  Ihe  herfelfe^be  not  the 
cauft  of  deter Aiiintifion  of  forfeiture  of  ft.    Whkh  fee  more  at  large ' 
Dyer  19.  IWt^    i»  S^imot'^y  crffe  uhifipra*    If  a  joyntore^  be  made  to  a  wife  bf  lands 
i^\  before  the  coverture,  and  after  the  hafhand  and  wife  alien  by  fine 

thole  lands  fo  conveyed  for  hef  joynture>  (he  (hall  not  be  end<$Vved 
of  iiKf  0f  the  othl^  lands  of  her  ho^and.    &t  if  the  joy^tnre  had 

h  beetti 

(1)  T.  26.  Jac.  Sbeh»tU*4  'atft  '  HM,  K&l.  M&$» 

|r*4K-r0n^-^HaKMSS.  <5).  [See  N<ite  8rl^]^                i 

(3)  £S»e  Note  225.]  (6)  [See  Note  227.) 

(4)  Vid.  M.  29.  and  jo.  Eliz.  C.  B.  Rot,.  (7)  [Sec  Note  228.] 
394*    Devifi  t9^ibi  *wtfe  fir  f  yean 


Lib.  I* 


Of  Dower. 


S6d:.  42t 


been  made  after  nlafriag^tf,  notwithftanding  the  alienation  by  the 

hu(ba&d  and  wife  thereof  by  fine,  yvt  (^eihg  het  eilate  was  originally 

waivabfey  and  the  time  of  her  eledion  came  not  till  after  thedeceafe 

of  her  bttfbahdy  ihe  niay  daim  her  do^er  in  the  refidue  of  his  lands. 

Bat  in  thfe  other  tz(h,  the  joynture  of  the  wife  made  before  marriage 

was  not  wdvabl^  at  stil.    No«^  is  th6  dofwer  a^  oJIUm  eccUfiat  and  ex 

h^fu  patrist  is  better  foi*  the  wife,  bicadfe  in  refpcft  of  the  cer- 

ttinty  ftie  may  efiter,  than  the  doi^er  at  the  cominoR  law,  where  (he 

k  driven  to  lief  reatl  a(tiof)»  tf\d  therefore  Brittoit  calleth  dower  ad  Bnt.  ciip.  toif 

^ittm  tcciejiiti  and  tt  iiffhtfit  pMris  eftablifhment  of  dow^r  by  the  103. 

Iiuftmid  and  affignmeiu  of  dower  after  his  d^ceafe  (fornothhig  thac 

b  uncertaine  is  eftabliOied) ;  fo  a  joyntiire  (thai  hath  the  force  of  a 

barre  of  dower  by  the  faid  a6t  of  27.  JET.  8.)  ii^  a^  hath  been  faid, 

more  fure  and  fafe  for  the  wife  than  either  dower  a^ofiium  UclefUe^ 

or  ex  ajjen/a  patris,  for  belides  it  is  as  certaine  as  thofe  others,  and 

fhe  may  enter  into  tt,  aftei:  ^^  death  of  her  hufband,  and  not  be 

driven  to  her  action.    She  (hall  not  be  barred  of  her  joynture  albeit  Bnid.3xi.lib.|. 

her  hcrlband  commit  trtafon  or  felon le,  as  (he  ihall  be  both  of  her  BntwD,  ca.^^. 

dower  Ad  nfiiim  tcthjue  and  ex  affhifu  patris  by  the  common  law* 

But  now  at  i!hi^  dS^  by  the  ftaxatcs  of  1 .  £.  6. 5:ap.  12.  and  5.  E.  6.   >•  IE.  6.  ca.  is. 

cap.  I K  a  wife  (haft  not  lofe  any  litle  of  dower  which  to  her  was  ac-  5- ^  *■  «*•  !«• 

CTued,  by  the  attainder  of  her  hulband  by  any  manner  of  murder  or  i  ?  s^'f^ji 

other  felony  whatfoever.  But  [a]  if  the  hufband  be  attainted  of  high  i^i,  ^  . 

treafon  or  petit  ireafon  (he  fhall  be  \h'\  barred  of  her  dower  at  this  [^j  Vid,  in  the 

day,  fo  lone  as  that  attainder  flandeih  in  force,  chapter  of  Oar. 

•^  ^  »3nty,Sea. 

•«  CcHchde*^  commeth  of  the  [r]  verbe  conclude,  which  is  derived  H  P**  Com. 
of  cdn  and  clakdo  to  determine,  to  finifti,  to  (huL  op,  to  eiloppc  or  ^ffij*  ^ . 
barre  a  itian  to  plead  or  daime  any  other  thing.    Vid.  E^ppell.      ^^^  ^9f.  W<* 

667.679. 


ipTnotay  que  nul  feme  ferra  endow 
^^  ex  a(renfu  patris  en  U  fornu 
evantdity  mes  lou  fa  baron  eft  Jits  et 
beire  apparent  a  fon  pier.  Quaere  di 
ciux  diux  cafes  de  diwtnent  sd  oftmm 
eccleiue,  icc^.Ji  la  femey  al  teifips  del 
mart  fa  barony  tie  faffe  I' age  de  ix.  ansy 
ft  el  hvera  Jawer  ou  fion. 


A  ND  note,  that  no -wife  (hall  be 
'^^  endowed  ex  effenfu  patris  in 
forme  aforeikid,  but  where  her  huf- 
band  is  fonne  and  heir  apparant  to 
his  fether.  S^iere  of  thefc  two  cafts 
of  dowment  ad  ofthm  ecdefi^y  i^c.  iT 
the  wife,  at  the  time  of  the  d6ith  of 
her  hufband,  be  not  pa((  the  age  of  9. 
yeares,  whether  (he  flmfi  hire  dower 


or  no. 


**   iA7  U  Lfemefirra  eudinn,  Uc.''    Of  tins  fufficicnt  hath  been* 
^^    faid  before- 

**  ^^re  de  eeux  deux  cafes  ^e  dowment  ad  efiistm  ecckfi^,  £5fc.** 
Attd  it  fccmeth,  that  thcfe  dowers  being  made  oy  a(reat,  5:c.  that 
the  fame  are  good  albeit  the  wife  be  within  the  age  of  nine  yeares, 
for  Con/HifUs  toHk  eHrorem.  Btzt  without  qoe (lion,  a  joynture  made 
lb  her  under  or  above  the  age  of  nine  yeares,  is  good. 

1  z 


(Ante  13. 9*) 


i9&B(* 


Lib*  x#    Cap.  4*  Of  Dower. 


8c(fl.  43,  44* 


Sc<a.  43* 


S^  T  ff ^ir,  fue  en  tduU  tafit  ku  U 
•*^  artainty '  appiert  queux  terns  iu 
tenements  feme  avera  pur  fa  dewer^ 
la  le  feme  pott  entrer  aires  la  mert  fa 
harenfans  affignement  de  nuUay*  Afes 
lou  U  ceriaintie  ne  appierty  fi  some 
tefire  endow  de  la  tUrce  part  d^ofver 
in  feveraltiey  ou  del  moitie  folonque  le 
tuflome  de  tener  enjeveraltte,  en  tielz 
cafes  il  cevient  que  fa  dewer  foit  a  lay 
apigneapres  le ^rnort  del  baron  \  pur  ce& 
que  non  conjlat  devant  afftgnementy  quel 
fart  des  'terres  ou  tenements ^el  averapur 
fk  dower. 


AND'  note,  thaC  in  all  cafes,  where 
•^  the  ceriaintie  appearcth  what 
lands  or  tenements  the  wife  fhall 
have  for  her  dower^  there  the  wife 
may  ei>ter  after  the  death  of  her 
huftaod  without  affignement  of  any. 
But  wberc  the  certainty  appeares  noty 
as  to  be  endowed  of  the  third  part,  to 
have  in  fe^eratty,  or  the  moiety  ac- 
cording to  the  cnftom  to  hold  in  feve- 
raitie,  m  fuch  cafes  k  behoveth  that 
her  dower  be  affigned  unto  her  after 
the  death  ol  her  hufband  ^  becaufe  it 
doth  not  appeare  before  affignement, 
what  par^  of  the  lands  or  tenements 
(he  fhall  have  for  her  dower* 


4#.  E.  3*ii.43« 
4$.l.  3.4. 

Wrre  131. 

Entry  75* 

(Aat  34.  b.) 


••  T?^  ^^t^»  f«f  ^  touts  cafes t  l^cV  In  all  cafjs,  where  the 
Jjj  demand  of  the  dower  is  certaine,  as  in  cafe  of  dower  ad  ofti^ 
um  ecclcfi^i  or  ex  of in/u  patri^,  there  the  wife  after  the  death 
of  the  hofband  may  enter  ( 1 ) .  But  where  the  demand  is  uncertaine, 
as  in  writs  of  dower* at  the  common  law,  there  albeit  the  thing  it 
felfe  be  certaine,  yet  fhall  fhe  not  take  it  without  aflignement.  As 
if  a  woman  bring  a  writ  of  dower  of  three  fhillings  rent«  albeit  (he  T^y, 
ought  to  be  endowed  of  one  fhilling*  yet  cannot  fhe  after  judgment  *'^' 
diftrein  for  tweh'e  pence  before  aflignment  (2},  becaufe  the  demand 
was  uncertaine.  And  fb  it  is  if  two  tenants  in  common  be,  and  the 
wife  of  one  of  them  bring  a  writ  of  dower  to  be  endowed  of  a  third 
part  of  a  moitie,  and  have  judgement  to  recover,  yet  cannot  fhe 
enter  without  affignement,  albeit  the  affignement  cannot  give  her 
any  certainty,  becaufe  her  hufband's  flate  was  incertaine.  See 
wore  of  this  before  Sedion  39^ 


Sea. 

J^  ES  ft  foient  deux  jointenants  de 
•*  certaine  terre  enfeey  et  fun  alien 
eeo  que  a  luy  affierty  a  un  auter  en 
feey  que  ptent  fenuy  et  puis  de^jie  \  en 
ceo  cas  la  feme  pur  ja  dower  aver  a 
le  tierce  tart  de  la  moitie  que  fa  baron 
adpurchafcy  a  tener  en  common  (come 
fa  part  amountera)  ovefque  f  heir e  fa 
barorty  et  ovefque  tauter  jointenant^  que 
ne  aliena  pasy  pur  ceo  que  en  tiel  cas  fa 
dower  ne  post  ejlre  afftgne  per  metes  et 
bounds* 


Jreeholdumttnbir  till  entry,    s.E.z.\^^ 


44. 

"D  U  T  if  there  be  fw6  jdyntenants 
^^  of  certaine  land  in  fee,  and  the 
one  alieneth  that  which  belongeth 
to  him,  to  another  in  fee,  who  taketh 
a  wife,  and  after  dieth ;  in  this  cafe 
the  wife  for  her  dower  fhall  have  the 
third  part  of  the  moitie  which  her 
hufband  purchafed,  to  hold  in  common 
(as  her  part  amounteth)  with  the 
heire  of  her  hufband,  and  with  the 
other  jolntenant,  which  did  not  alien, 
for  that  in  this  cafe  her  dower  cannot 
be  affigned  by  metes  and  bounds* 

Hal.  MSS. 

•    (2)  [Sec  Note  «9^) 


Lib«  I 


Of  Dower^  Seft,  45^  46,  47, 


Of  this  fufficieat  hath  beene  faid  before,  and  that  in  diis  cafe  the 
wife  cannot  enter  without  aflignement. 


Seft.  45* 


p  T  ifi  afcavotTj  qui  \a  ftme  ntferra 
my  endow  de  terns  ou  tenements^ 
fue  Ja  baron  tient  jointment  ovefqui 
un  aictir  at  temps  dt  fon  morant ;  ntes 
lou  il  tient  en  common^  auterment  eft^ 
£ome  en  U  cafe  trochem  avanidit. 


AND  It  is  to  be underftood, that 
"^  the  wife  (hall  not  be  endowed  of 
lands  or  tenements,  which  her  huf- 
band  holdeth  joyntly  with  another 
at  the  time  of  his  death  \  but  where 
be  hoideth  in  common,  otherwife  it  is^ 
as  in  the  cafe  next  abovefaid* 


$  • 

H  E  reafon  of  this  divcrftty  is,  for  that  the  jointenanr,  which  (i-Ro-  A^- 
furvivctb,  claimeth  the  land  by  the  feofFmenc,  and  by  furvivort.  ^7^?) 


T 

fhippe,  which  is  above  the  tide  of  dower,  and  may  plead  the 
feoiFmeni  made  to  himfelfe  without  naming  of  his  compagnion  tha^ 
died,  as  ihall  be  faid  hereafter  in  his  propter  place  ;  but  tenants  Iq 
common  have  feveral  freeholds  and  inheritances,  and  their  moities 
(hail  defcend  to  their  feveral  heires,  and  therefore  (heir  wives  fhajl 
be  indbwed» 


|8.  a.] 


$e(3:.  46, 


Ip  ^  ^{i  ofcavoiry  que  Ji  Unant  en  le 
taile  ,endrdua  ja  feme  ad  oftium 
eccIeCse,  come  ejl  avantdit^  ceo  fervera 
fur  petit  ^ou  rien  al  fernery  pur  ceo  que 
apres  la  mort  fa  baron^  ^\[f^^  f^^  ^  ^^ih 
puit.entrer  fur  le  pofj'efftonla  feme\  ct 
iffmt  putt  celuy  en  le  reverffin^Ji  nefoit 
ijfue  en  le  taiU  en  yie^  ,is'c* 


AND  it  is  to  be  underftood,  that 
'^  if  tenant  in  taile  cndoweth  his 
wife  at  the  church  doore,  as  is  afore- 
faid,  this  ihall  little  or  nothing  at  all 
availe  the  wife,  for  that  after  the  de- 
ce^e  of  her  hqfband,  the  iflue  in  taile 
n^ay  enter  upon  her  poiTcnion ;  an4 
fp  may  he  in  the  reverfion,  if  there  be 
no  iilue  in  taile  then  aliye,    . 


TH  E  reafon  of  this  is,  for  that  tenant  in  taile  is  rellrained  by         ^ 
the  fayd  Itatute  ori3.  £.  i,  de  donis  cdnditionalibus. 

And  fo  did  our  author  take  the  law  in  his  learned  reading. 
Here  our  author's  reafon  is  a  fine ^  and  therefore  fttcii|  an  en4ow-  Vide  Se^.  194. 
ment  is  not  to  be  made  becaufe  it  is  to  no  end.      •    v 


Sedt.  47. 


j4  V  XT^fi  home  feifie  en  fee  fimple^ 
efieant  deins  age^  endowa  fa  feme 
al  huiz  del  monajlerie  ou  ^eglife^ 
€t  devie^  et  fa  feme  enter ^  en  ceo  cas 
tbeire  i?  baron  luy  putt  fiujler.  Mes 
(Suterment  ejl  (come  il  femble)  lou  le 
pier  ejlfeifu  en  fee-^  et  U  fits  dcins  age 

endow 


A  L  S  O,  if  a  man  feifed  in  fee 
fimple,  being  within  age,  en- 
doweth  his  wife  at'  the  monafteric 
or  church  doore,  and  dieth,  and  his 
wife  enter,  in  this  cafe  the  heire  of  the 
hufband  may  out  her.  But  otherwifd 
it  is  (as  it  feemeth)  where  the  father 

/  - ii 

I3 


Lib.  X.    Cap.  5* 


Of  Dower# 


Sedt,  48 


Vid.  9.  H.  3* 
tit  dower  197* 


indawfafemitK aflenru  patris,  lifter    is  feifed  in  fee^  and  the  fonne  within 
donqui  ifieant  df  fliln  agi*  age  end«weth  his  wife  ex  affenjn  patrii^ 

t&  father  betng  then  of  full  age. 

TH  E  reafon  of  this  diverfiKJe  is,  for  that  in  the  firft  cafe  the 
hqiband  within  ^gt  is  Anfed,  and  therefore  he  being  within 
age  cannot  by  a  voluntary  ad  bind  himfelf :  otherwife  it  is, 
iA^f^  14*  ^)      where  b^  doth  aa  aH  H^here^nto  he  is  compeMal^le  by  Ifw,  bat  ia 

f)i«  letter  cafe  the  /acner  wtiich  giy?(h  (hfi  aij|en(  it  feifed  of  the 
^Freehold  ^nd  ipheri^^i^ge,  an^  (he  fonne  tb#rqn  ha^  no^V^g^  a»4 
th^refcfe  his  hplfe  (hall  i|ot  ^votde  it  in  ictfcQ.  of  his  in^ncy. 

Se^.  48. 


jf  TJXYy  il  y  ad  un  auter  endow^ 
mentj  que  ift  appel  dowmtat  de  la 
pluis  beati.  Et  ci6  ejl  come  en  tiel 
cafe  que  honufeijie  de  xL  aeres  de  terrty 
et  it  tient  vint  acres  de  les  difs  xl. 
acres  de  terre^^  fun  per  fervice  de  cbi- 
valricy  et  Us  autres  vint  acres  de  t^rre 
fun  auter  en  focage^  et  prent  feme^  et 
ont  ijfue  fitSy  et  moruji^  fon  fits  ejleant 
dfins  Page  de  xiiii,  arfs^  ct  lefeigni^r 
de  que  la  terre  ejl  tenus  en  chivalrit 
fntre  fn  Us  :fx^  acres  tenus  d^  luy^  et 
fux  ad  come  gardein  fn  ehivalrie  durant 
te  nonage  P enfant^  ef  la  mere  de  r enfant 
inter  en  le  remnant^  et  ceo  occutte  copie 
gardein  en  focage :  fi  en  tiel  caff  le 
Jtmeport  brief e  de  dower  envers  le  garr 
dein  en  chivqWicy  fejhe  endojv  de  les 
tenements  tenus  perfervicf  de  ehivalrie^ 
en  le  eourt  If  rejj  oh  en  auter  courts  le 
gardein  en  ehivalrie  puit  pleder  en  tiel 
fafe  tout  cefl  matter,^  et  rmnjlre  content 
la  feme  eji  gatdein  en  focage^  come  d^^ 
vant  ejl  dit  \  et  prie  que  ferrq  adjudge 
per  la  courts  que  kfome  iuy  mefim  enr 
dower  a  de  la  pluis  heale  de  les  tenements 
ue  il  a^  come  gardein  enficage^folonquf 
!f  value  de  le  tierce  part  que  el  claime 
faver  de  les  tenements  tenus.  en  chiv^tl^' 
rie  pfr  f^  briefe  de  dower.  Btfi  Iq 
Jyt»f  H^  ti4  putt  de4irey  dpnqu^S  ic 
jud^genifnlfejrafa^tyque  le  ^ardeine  en 
cbivf^ie  fiendra  Us  terres  tenus  de  lujf 
d^ant  if  Tf!^^  fff^ajtf  quit  ie  (efime^ 

ff)  Etq^el^Jomepitendonverhiiwteme 
f/f  la  pluis  beaU  partie  ^  /^  H^yes^  que  f/e 


I 


A  LSO,  there  is  another  dowcr^ 
"^  which  is  caUed  dowment  de  la 
pluis  beale.  And  this  is  in  cafe  where 
a  man  is  feifed  of  forty  acres  of  land, 
and  he  holdcth  twenty  acres  of  the 
faid  forty  acrc%  qf  Q);e  hy  knights 
fervice,  and  thie  other  twenty  acres  of 
another  in  focage,  and  tal^eth  yfik% 
and  hath  iflue  a  fonne,  and  dieth,  his 
fpnn^  being  within  the  age  of  four- 
teene  yccrcs,  and  the  lord  of  whom 
the  land  is  hplden  by  icnights  fepricp 
cntreth  into  the  twenty  acres  hold^n 
of  hini|  and  holdcth  them  as  gardein 
•in  ehivalrie  during  the  nonage  of  the 
infunt,  J^nd  the  mother  of  the  infant 
entr^th  into  the  refiduc,  and  occupieth 
it  as  gardein  in  focage ;  if  in  this  cafe 
the  wife  l^ringeth  a  writ  of  dower 
againft  the  gardein  in  chivalry,  to  bo 
endowed  of  the  tenements  holden  by 
l^iiighls  fervix:e^  in  {he  king's  courl^ 
9r  other  court,  the  gaxdcin  in  chivalry 
tn.^y  plcadc  in  fuch  cgfe  all  tlbi$  matter, 
and  ihew  how  the  wife  is  gardcsio  tii 
jbcage^as  abrefaid;  and  pray  that  it 
may  be  adjudged  by  the  court,  that 
the  v^ife  may  endpw  her  felfe  de  la  pluis 
biisale^  ip  e,  of  the  tpoft  falre  of  the 
tenemeiKS  which  (he  hath  as  gardein 
i9  fV^gPi  after  ^he  v^ui?  of  t\t^  thiid 
part  whi^h  fb^p  9lain;ie&  by  her  writ  of 
dower,  (o  h^ye  the  tenen\cnts  hoMea 
by  kn^hts  ^rvi^e.  Aiyi  if  the  wife 
Ciki^not  gaiu^y  t^i  th^  the  judg^- 

ad  tome  gardehi  tn  focage  ^  h  value,  $r^.  L, 


.133^  H^iSH  ^f  £iV9CS.tl^t  the  gardein 
«o  chivalry  fiuJl  boI4  the  lands  hoJden 
^  htm  diurisg  the  nonage  of  the  infant 
^uk  from  tfar  woman,  Ice. 

« 

^    1^^  te  fcigmr  df  fjfte  U  tnre  eft  Uvu^  tn  cblvalri^  ^nfer  fn  l^^ 
JCj  *»  *viKt  acres  teuus  dehy*^  For  he  is  not  poffeifed  as  a  eardeii^ 
f   A  f   1  agVin/l  whom  ^  writ  of  dowcr  lieth,  ui^tiU  he  dot^  ?Q^cr« 

|3<>.  D.J  Of  the  wardQiip  of  tjjc  b^dy  he  is  pofleffei  hcftjre  fcif^rc;,  l|ec^(i(  I 

It  is  tranfitory,'  (?ut  \^  \%  not  poiTefled  of  the  land  untili  he  ^^atf^ 
bccaufe  it  b  permajnent.     And  t^pfcfbre  if  he  doU  not  enter,  thi(  (Afite)«.;|       \ 
|»eire  within  age  may  fffign^  4o*'e'»  asM^  h<^  faid,  ^  as  i|  ndaegfJlA^   ,• 
appearjech  afterwards. .  <i«>J«?n^> . ',  ^ 

'    '  •  \  «*P-  3*. .     *   -    ' 

«*  $/  r»  ti^l  cafe  elf^  hrtje  djt  d^-'wer  in'vers  le'^ardeiitr  </r  ^if-wel-  [A^j^  «-  3.  Ui 
«  TAf.**  Albeit \a\  the gardeii\in chivalrieor  the  grantee  of  tjie  ki^ig-  4. p»^  i r.  /^^ 
of  a  wardfhip  h^ih  but  a  chattl^p  doring  the  mtndfity  of  the  helref  **•?*  V^'  M*; 
and  the  woit>an  Ihall  recover  a  freehoW  10  her  wpt  ot  dowcr»  Sfcij  f^E^k^     ' 

E*  '":er  the  gardein  as  is  a^orcfaid  hath  entered  into  the  lan^*;  that  wrii;  brcvc  65J. 
thi  agahift  him,  and  Opt  agai^  the  heire  who  is  tenaqt  of  the  fte^-  Temps  B.'  i»  .  ^ 
,  W,  be^aofe  the  Jaw  hath  tfufted  Ae  gardein  to  piead  for  tl\c  heirft  breve  |f  5.       Z 
within  age,  and  that  is  in  hw  cuftpay»  and  alfo  fof  his  Pwn  par^Jt^S;}|[  wjg^  £ 
fctcrpft  and  by  this  divcrfi7  a^l  the  bqokes  bf  recpnciJ«i  ^jj. .      ;  i^A.  5.  -  • 

t7.  E^j^yo.      i.H.7.  17.     i^.H.7-;*     4  H.  7,.  aid  l?  ft  Mr  M.      38^  5.  j.  »|^      ^.fl.  6?6«W 
jj.  E,  3.  8.    ».  E.  2.  Dower  169.     S.  E.  2.  brevfe  fcb,     Vi^.  E.  4.  Do^cr  ijj.    .{9.  Go.  i>),    1 

So  Ilicewif^  If  (he  ^fitrde^i)  dka  tha  wifo  ftali  kavt  a  wiit<of jloiKBr  a;  <|i. ).  ^%. .  \ 
^aini^  his  exe^^tQ^s;  aQd  if  th<ir.e-  h#  Iwo  exefiutors,  aiid'^aneol^ 
^n  a)^a^  t^  0^  IM^itfiy  the^  writ  of  dowoc  fliajl^  he  maintained  8.  E.  ^  15.',  '^' 
^afn$  hina  o^y-  If  a.jpia^  ^g  poflciM  of  the.««rdihip  ^fcer-  ^  3<*  ,  ;  . 
tame  land,  either  joyntly  with  his  wife  or  in  the  right  of  Jns  wi^,  ^^'I'  ^'  ^^\  ■; 
yet  ihe  writ  0/  dp^cj?  liBt.hi  againft  the  hq^and  oiwly.  Girdfin  in  ^^*  *  ^'  ??  -si 
focage  (hall  not  endow  herfelfp  d(  la  phis  knde  wkhout  judgtmenf^  .  '   '^ 

as  (hall  be  faid  hereafter. 

**Lfgar4eiiHMcki'vqLriepHtltkadir>^^    Tht  waAotkj of  Lif^ 

lUten  is  dired  that  the  gardein  may  plead  thit  plea.     £ut' hereof 

arifeth  two  qoeflions.    Firft,  whether  if  the  heire  be  vouched  \iy  the 

.  i^%9C  io  (he  wfit  of  dower  in  t^e  gard  of  the  gardein  (2),  whether. 

-  hip  coming  in  w  vouchee  may  plead  that  plea.    The  fecond  ia  ,    , 

139*  ^*J  whf^^r  if  ^he  gardein  in  focage  have  not  fiifficient,  as  tf  the  lai\d 

h^en  by  fervice  of  chivalry  be  thirty  acre^,  and  the  lands  holdcn  .    ; 

in.  focage  but  five  acres,  whether  iie  fiiaU  be  endowed  by  parcels, 
«iz.  to  recover  fiv^  acres  againtt  the  gardein  in  chivalry,  and  to  t:e- 
tjtine  Ave  acres*    And  as  to  the  firll,  the  gardetn  fhall  as  weH  pleads  5-  ^>  3*  6o. 
ir,  whcQ  h^  .^mes  in  aa  voochee,  as  when  he  is  tenant.     And  a^  to  ^'  ^'  3-  3i*  I'ib. 
t^e  fecond.  fprne  fey  that  the  demandant  in  (be  writ  of  dpwtr  muft  ^{^^^  ^o^^* 
Save  affets  io  her  bands  to  the  vi^n^e  of  her  dower,  fo  as  ihe  ihall  x%\  zl'il'^h. 
i^ot  be  partly  endowed  agninft  the  g^M'dein,  and  partly  retatne  in 
h^  OBvn^  h^i^(»    And  ;they  lay,  that  (he  judgement  (hould  be  in . 
partf  that  is,  as  to  the  land  in  focage  in  feveralty,  and  as  to  the 
land  in  chivalry  to  recover  (h^  third  pan,  ^d  compare  it  tq  the  14.  H.  7.:^ 
cafe  in  0.  B\  4.  j.  that  damages  ^aU  not  be  recoviredi,  partly  ^^ble. 
agaiuft  the  djjcndant  in  an appeale,  and pvUyagaiffft  the  abctto/s,  ^,i^\     '*^* 
but  entirely  either  againfl  the  one  or  th^  other*    And  LUfMf^v  here 

pniieth 
(1)  [SeeNoteajQ.]  (a)  [Sec  W<>te  aau] 

1  + 


JJb.  t. 


Of  Dower. 


Sea.  48. 


51.  b. 

4»  E.  !•  tit« 
diiTcjfin. 
la  Kegift. 
1adic.i6  Lib* 
Intnt.  as. 
16.  B.  3. 
breve  (57.  . 
ao.^.  3. 
jodgtnent.  175* 
Ul  7.  E.  3.  57. 
8.  B.  3.  71* 
U)DC.Ph.i49) 


Cap.  5. 

patteth  thit  cafe  t^st  the  gardein  in  focage  hath  alTets  in  valae,  and 
feeing  it  is  a  dower  agamft  common  right>  they  hold  that  (he  mail 
be  entirely  endowed  either  by  herfelfe  again  ft  common  right,  or 
agaioft  the  gardetn  according  to  common  right.  But  [a]  yet  by  the 
Dooke  in  25.  £•  3v52«  !>•  and  others  it  appeareth,  that  (he  nuiy  \vk 
this  very  cafe  retaine  for  part,  and  recover  againll  the  gardetn  for 
pan  (a). 

Gardein  in  chivalry  [B]  (hall  plead  in  barre  of  her  dower,  dctaini* 
thent,  or  eloigning  of  the  body  of  the  ward,  bccaufe  his  marriage 
doih  appertaine  unto  him :  and  if  the  heire  come  in  [r]  as  vouch^-e^ 
he '(hall  plead  the  fame  plea.  But  he  (hnll  not  plead  detainment  of 
the  charters,  [^]  becanfe  the  charters  concerning  the  inheritance  of 
the  heire  belong  not  to  the  gardein  (3).  The  gardein  in  chivalry 
[e]  m;iy  afligne  dower  of  the  lands  and  tenements  he  hath  in  ward. 


ri  '    1*'^?8    or  if  he  aiCgne  a  rent  out  of  thofe  lands  in  allowance  of  her  dower» 
f^'iaEir  co!  '^  '*  goo'^'     ^^  ^^c  gardein  in  chivalrie  afligne  too  much  for  her 


W 


.  EU  Dy.  a3o.  dower,  the  heire  (hall  have  a  writ  of  admefurement  by  the  commoa 
law  (4).  And  fo  [/]  if  the  heire  within  age  afligne,  before  the 
gardein  enter,  to  the  wife  too  much  in  the  dower,  the  gardein  (hall 
have  a  writ  of  admefurement  by  the  ftatute  of  ff'efi,  2.  cap.  7.  And 
if  the  heire  within  age,  before  the  gardein  enter  into  the  land,  af- 
flgne  too  much  in  dower,  he  himfelfe  (hall  have  a  writ  of  ad  roe  (u  re* 
ment  at  full  age :  and  fome  have  faid,  that  in  that  cafe  he  may  haye 
it  within  age,  [^J  But  if  the  heire  (before  the  gardein  enter)  en-. 
dow  the  wife  of  more  than  (he  ought^  and  the  gardein  afligne  over 
hit  eilate,  hi«  aflignee  (hall  have  no  writ  of  admefurement,  becaufe 
it  wa»a  thing  in  a£kion«  Alio,  the  heire  (hall  have  an  [h"]  admefure- 
ment for  the  aflignment  in  the  life  of  his  anceflor,  by  the  common 
law,  [f  ]  and  a  writ  of  admefurement  lyeth  upon  an  a(fignment  in 
chancery. 
Admef.  4-    F.  K.  B.  I49*J>       [h]  7.  R^2.  ob.  fn.  F.  N.  B.  149.  a.      [/]  7.  R.  a* 


W  3-  e-  , 
Dow.  75* 
t.  I.  a. 
power.  1 1$.  • 
W.  a.  cap.  7. 
(F.  N,  B,  X4S> 
149. 

V  Inft.  367.) 
J/lBraO. 

I».  4*  3»4- 
Re|.pjr<gia't7i« 
Flet.  Ii.  5* 
ca.  tv 
7.  B,*  1.  tU. 
AHmd*.  13* 

T,yi.  B.  149- 

M  7. R.  2. 

3>  fup.     I  a*  H*  6.  Admef*  9*     F»  N.  B.  149*     25.  E*  3*  $1* 


«*  Donques  U  judgemtnt  /erra  fait  que  le  gardein  en  chi*valrie  tien^ 
*»  dra  let  ierrei  ttnus  de  luy  durant  le  nonage  l*en/ant  quit  de  la/eme, 

m 

**  Judgement.**    Judiciitm,  quafe  juris  diSum^  the  very  voyce  of 

law  and  right,  and  therefore,  Judicium  J'emper  pro  ^critate  accipiiur* 

(f.R«.Abr.«oT.  The  ancient  words  of  judgement  are  very  fignificant,  Conjideratum 

Cro.  Chi.  442.    ^^  y^^  becauiSe  that  judgement  is  ever  given  by  the  court  upon  due 

confideration  had  of  the  record  before  them  :  and  in  every  judge- 
ment there  ought  to  be  three  perfons,  a&or,  reus^  and  judex.  Of 
judgements  fome  be  finall,  ard  fome  not  dnall,  whereof  you  (hall 
read  more  hereafter.  And  now  to  retarne  to  our  author,  it  is  mate« 
riall  that  thefc  words  (et  cetttra)  be  explained  at  large,  viz.  Et  quid 
pradiSa  4*  (the  demandant)  capiat  de  terrts  teend*  ptttdi^i  in  cufto^ 
did/ua  exijien*  ad  Talentiam  pretd^  3 .  partie  cum  Ur linen*  ienend*  no» 
mine  dotis  Jua  pro  pretd*  3,  parte  juperiut  per  earn  petit  {5).     Now 

fome 


poft.  16S.  ^) 


ti.  f«4-   ^o^* 
s6.     i6.  C*  3. 
Waft.  100. 
45.  £.  3*  6, 


(i)  Vid.  i.i".  3.  Touch,  113,  13.  j?.  3, 
Judgft^ml  165.— Hal.MSS. 

(3)  Vid.  9*  Rep.  15.  b.  AnnBedingfieid's 
r^/r.— H3I.  MSS .  gee  further asto  pleading 
dftainment  of  charters,  Hugh.  Orig.  Wr« 
iSi*    Via.  Abr.  Doiwir  L.  M.  and  N, 


(4)  See  further  as  to  admefurennent  of. 
dower,  Vin.  Abr.  Dower  Q^a.  and  as  to 
aflignment  in  chancery,  Hugh.  Oiig.  Wr, 
171.    New  Abr.  Dower  D.  3. 

(5)  15,  i.  3.  Drwer  69.— Hal.  MSS. 


Lib.  I. 


Of  Dower, 


Se£t.  49»  50. 


fome  are  of  opinion,  that  opon  this  judgement  the  demandant  m^y 
not  in^ny  fort  endow  herfelfe  of  the  land,  becaufe  ihe  cannot  do  an 
a£l  to  herfelfe,  but  (he  ihall  recoupe  the  third  part  of  thejprofits  upon* 
her  account,  and  be  endowed  againft  the  heire  at  his  fail  age  (6).* 
^  But  obferve  what  Littleton  faith  in  the  next  Section :  but  before  yoa 
139'^*]  ^°^^  to  that,  obierve  what  priviledge  the  comnoon  law  give th  to 
the  land  holden  by  knights  fervice,  tiz.  that  it  fhall  not  be  dtfmem- 
bere4>  Jbpt  the  whole  dower  takoiof  the  lands  holden  in  focage ;  and 
the  reafon  is,  for  that  knights  fervice  it  for  the  defence  of  the 
realn>,  wliich  \sfro  bono  public;  and  therefore  to  be  favoured. 


Se£l«  49* 


-^  dmiy  la  fihu  putt  pratder  fis 
vicinesy  et  tn  lour  prefence  endofwer 
luy  mefme  per  nutes  et  botmds  de  la 
pluis  beali  part  de  let  tenemints  que  el 
ad  come  gardein  en  focage  ^l),  d'aver 
et  tener  a  luy  pur  terme  de  [a  vie ;  et 
tiel  dower  ejl  appel  dower  oe  la  pluis 
Beale. 


A 


ND    note,  that  after   fuch   a 
judgement'  given,  the  wife  maj 


take  her  neighbours,  and  in  their 
prefonce  endow  herfelfe  by  metes  and 
bounds  of  the  faireft  part  of  the  tene- 
ments which  ihe  hath  as  gardein  in 
focage,  to  have  and  to  hold  to  her  for 
terme  of  her  life ;  and  this  dower  i$. 
called  ^/<m;/r  de  la  pluis.  beale. 


And  the  judgement,  viz.  tenend*  nomine  dotis,  proveth,  that  ihe 
may  have  it  for  terme  of  her  life,  for  every  dower  is  for  terme  of 
Cfe. 


Scd.  50. 


r  T  nota^i  que  tiel  dowment  ne  putt 
e/ie^  mes  Im  le  judgement  eJl  fait 
en  le  court  le  r^,  ou  en  outer  courty 
i^c.  (2)  et  teo  ejl  pur  falvation  del 
eftaie  del  gardeine  en  cbivalrie  durant 
le  nonage  1^ enfant^ 


A  ND  note,  that  q^ch  dowment 
*  cannot  be,  but  where  a  judge- 
ment is  given  in  the  king's  court,  or 
in  fome  other  court,  &c.'and  this  is  for 
the  prefervation  of  the  e(late  of  the 
gardein  inchivalrie  during  the  nonage 
of  the  infant. 


M 


T  OV  le  judgement  eft  fait 9  tfcJ*    For  without  fuch  a  judge*  'S-  B.  3. 

"^^  ment,  as  appeareth  before,  gardeine  in  focage  cannot  endow  ^9^^^  ^* 

herfelfe,  as  liktwife  hath  bin  fkid  before  (3)  •  wifc'jLf  ** 

^  Ouen  outer  court.**    That  is,  by  writ  of  right  of  dower  in  the   Braa.Hb.  329^ 
court  of  the  heire,  if  he  have  any»  or  of  the  lord  of  whom  the  laai  F.  N.  B.  7.  s. 
i^  holden* 

'  **  Et  ceo  efl  fur  falvation  del  eftate  del  gardein  en  cbivalrie  durant  le 
«  nonage  de  Penfmt.^*^    For  the  hcirc  (before  the  entre  of  the  gar- 
dein) 

(6)  [See  Note  13*.]  ,  fiff.  ad  ceo.  L.  and  M.  — R«h.  — P.  and 

Red. 
r 39-  b.]  (»)  c^ lefeme  ceo  puiftfaire^  L.  and  M. 

{1)  ^  le  waiwwe  de  It  tierce  partie  des     — Roh. 
tenementez  que  le  ga^deyn  en  chcvalerye  ad^         (3)  [Sec  Note  »33.] 


Se£t«  51 »  52^ 


JJIf.  !•    C^p.  5.         Of  Dourer* 

.  4eio}  caiuiot  plead  the  (aoit  |4f V  AM  tl^  ^eiyaiidfiit  iboald  9^[4(mi 
hcrdih  4fi  la  plms  bi^^  K^  ^  ^f  afim  of  4»U  dowo'  4ir  iU  //^ 
kf4ii$  to  be  all  of  \^  fecMe  Undt  "W^  ^V  advaooenf at  pf  d^v^fift 
lor  the  defence  ^f  the  rtJUfm  l^h 

% 

Seft,  51. 

TsJ/int  pops  viUr  cimfm  manners  AND  fo  you  m:*y  foit  five  kinds  of 
^  d9wer^  /cilic4ti  dw^t  f^r  ^^  •  di»VW>.y**i  dower  by  th(P  Cflfift- 
common  ley^  dower  per  U  cufiome  (5),  men  law,  dower  by  the  cuftome, 
dowtr  ad  oftium  ecdefiar,  dffwer  A^^r  ad  oftium  eccUfus^  dower  ix 
ex  afleiifu  patris,  et  dowtr  de  la  ptjujs  *  ^aj^i^/ir  patris^  and  dower  ^^  Ai  fluit 
bcale*    .  ^^^/(f. 


£ 


PMlAft 


Se<St*  ^2, 


£y  tnomoranduiP)  f  tf^  ^«  chefcun 
cafe,  bm  bom  prent  feme  Irijie  de 
tiel  efiatt  di  UfifTtunt?^  tf r.  ijfint  que 
ftffue^  que  H  ad  per  frn  femi',  poit  per 
poJftbtUtie  enheriter  tnefm^s  hs  tenc 
mints  de  tiel  e/fate  que  la  fume  ady 
come  heire  al  feme ;  en  tiel  cafe^  aprei 
le  mort  la  feme^  il  avera  mefmes  les 
tenements  per  le  curtefie  de  Angleterrcy 
et  auterment  nemy. 


A  ND  ^eporandumy  that- in  every 
ca(!b  yrhcrc  a  m^n  takcth  a  wi& 
fcifed  of  Aich  an  eftate-  of  tenements, 
&c.  as  the  iflue,  which  he  hath  by  his 
wifcy  may  fey  poffibUity  ii^vit  tfie 
fiiaie  tenements  of  fuch  an  efiate  a^ 
the  wife  hath,  as  heire  to  the  wifc^ 
in  this  cafe,  after  the  deceafe  of  the 
lyife^^he  (hall  have  the  fame  tenements 
by  the  curtefie  of  England,  Wx  others 
wifenot* 


"  JLf  EMORJffpVM:'    Thi«  word  doth  ever  t)ctoki»  fone 
-^^-^  excellept  point  of  le<LrniDg»  which  •^r  author  h%xh,  ufe4  m, 
other  places,  a«  fippearetb  in  i)ie  qur^nt* 

.  The  matter  hereof  hath  bin  partly  explaned  in  the  Chapter  pf 
Tenant  by  the  Curt^lie.  If  a  man  [« j  taketh  a  wife  fcifed  of 
lands  er  tenements  in  ftM^  and  hath  iiTue*  and  after  ibe  \v)k  is  at*- 
tainted  of  fokny  (o  as  the  iflbe  cannot  inherit  to  her»  yet  he  Aiall 
be  tenant  by  the  corteiiej  ip  re^jpe^  of  the  iHue  wlycb  he  t^d  bdbrf^ 
the  felonie,  and  which  by  pofixbilitte  mtfht  the«  1»ave  inhiv'^ied. 
But  if  the  wife  had^been  attainted  of  fe^nte  belbre  t^e  ifTuej  al. 
bcit  he  hath  ilTue  afterward,  he  ihatt  not  be  tenant  by  the  cur* 
wf«  (1). 

[*T  S.  Co.  34.        **  Come  heire  aifeme.^    This  doth  implie  [^)  a  fecret  of  law, 
in  PaiDe*s  cafe,     for  except  the  wife  be  adlually  feifed,  the  heire  Ihall  not  (as  hath 

be?« 


Sed,  »3V  30'» 
3M- 

^ntc  1^.  b. 

f#]  II.  B.  3.9. 

II.  H.  7« 

3.  H.7*  »7« 
5tainf«  195. 

»7«  £•  %^  77» 
46.  E.,  J. 
Petit  40, 
a6.  Ad  p.  K 
13.  H«  4*  &• 


(4)  V'id.  16. 1,  3,  M.  She  mav  recoup 
the  third  fart  of  the  profits  on  her  cum 
aeiowUf  ut  vidctuf}  luitlioutjudgmettt*  Hal. 
MSS.  •  . 

(5)  Befidcs  the  l^ooks  cited  ante  33.  b. 
at  to  dower  by  cvft^m,  in  Hugh.  Orig. 
Wr«  i6o,     Robinf.  Cavdk.  cap.  a.  New 


Ahp.  Dowe»  ]C.    Vin.  Abe.  Copjbold  H.  «s> 
Com.  Dig.  Copyhold  K.  a. 

[40.  a.] 

(1)  bee  ante  29.  b,  xu  4*  and  Viq*  AVr» 
Qtrtejy,  H. 


[40.  a.] 


4  » 


Lib.  I. 


Of  X)owet. 


been  faid)  make  kiii|f(dfc  brice  to  the  wife  (2) :  and  tht$  it  the  r^a- 
iba  chat  a  man  fii^l  not  be  tenant  by  the  ciirtefie  of  4  (eiiui  hi 
bw. 


Scar-  53, 


Sea.  53. 


VT  auxjy  en  fhffcttn  caff  hu  la 
^^  fim^  prent  tarcnJeTfie  de  tUleftate 
des  tenemeZiSs^  fa^r,  ijpnt  que  Ji  Ur 
poffihilitie  il  pui/Jlit  happet  que  Jt  U 
feme  avoit  afcun  iffue  ter  le  iarotij  et 
fue  mefine  Pijfue  puijfoit  per  poffUfilftU 
enheriter  mefmes  les  tenements  de  tiel 
diaU  qm  If  baron  a^^  gmi  bilr$  a  U 
iarott^  df  iiels  tenements,  el  a^ra  fn 
^fwer^  ^i  aut^rmnt  ffd^^  C^r  Jf 
tenen^nit  fint  doms  a  un  bame^  et  a  ki 
beires  que  il  engendra  de  corps  fa 
ffnuj  en  tiel  cafe  la  feme  n' ad  riens  en 
ks  tenemeatSy  et  le  baron  ad  ejlat^ 
forfque  come  donee  en  efpeciall  talk. 
Vncore  fi  le  baron  devy  fans  iffke^ 
mefine  la  feme  ferra  endow  de  mefnes 
Us  tenements ;  pur  ceo  que  PiffMo^  que 
el  per  poJJiifHitie  puijfoit  aver  per  mefine 
b  baron:^  P^ijfii^  enheriter  mefmes  les 
tenementu  Mes  fi  la  feme  deviajh^ 
vivantfa  baron^  et  puis  le  baron  priji 
auterfefne^t  et  morufi^fa  fecond  feme  ne 
firra  my  endow  en  cefi  cafi^  cau(a  qua 
fopra. 

wife^  and  dieth,  h]9»2.  wife  fhall  not 
aibrefaid. 


AND  aMb,  in  every  cafe  where  a 
'^^  woman  takedi  a  hu(band  f^ifed 
pf  fuch  an  eftate  in  tenements,  &c. 
fo  as  by  poiEbUitie  it  may  bi^>p«A 
that  the  wife  may  have  ifllie  by  her 
buO>and,  and  that  the  (ame  liTue  nuy 
by  poflibilitie  inherit  the  iame  tene- 
ments of  (ijch  an  eftate  as  th»  hvCt 
band  h^dH  i$  beire  to  the  huiband,  o( 
fgch  t^naments  file  ikall  have  her 
dower,  and  odienvife  not.  For  \i 
tenements  be  given  to  a  many  and  to 
the  heites  which  be  (haU  h^etof  tbe 
bodie  of  his  wife,  in  this  cafe  the  nfife 
hath  nothing  in  the  tenements,  and 
the  bulband  hat^  ah  eftate  but  as 
donee  in  fpecial  taile.  Yet  if  th|B 
hufband  die  without  iflue,  the  fame 
wife  ihdl  be  endowed  of  the  fame 
tenements ;  becaufe  the  iffujC,  which 
file  bv  poifibility  might  have  had  by 
the  (ame  hufband,  might  have  in- 
herited the  fame  tenements.  But  if 
the  wife  dyeth,  Kving;  her  hufband^ 
and  aft!^r  the  hufband  takes  another 
be  endowed  in  this  c^fc,  for  the  reafoq 


*'    /5  ^IHT  que  fi  per  p^bilftie  ilpuk  bapper  que  fi  U  feme  a'voit 
.  -^  "  ^cun  ijfue  per  Jon  baron.^'     Albeit  the  wife  be  a  handred  tz.H.^%. 
yeares  oId,.pr  th^t  tkfi  huftand  at  hb  d^ath  was  but  foare  or  feven  7*  H.6.  ii»  is; 
yeares  old  (3),  fo  as  fhe  had  nopofibiiitie  to  have  ifTue  by  him,  yet 
feeing  the  law  faith,  that  if  the  wife  be  above  the  age  of  nine  years 
at  the  death  of  her  hufbandj^'ihe  ikall  be  endowed,  and  that  women  (i«  I^o.  Abr. 
in  ancient  times  have  had  children  at  that  age,  whereanto  no  lyo-  ^75*) 
yaft  doth  ^ow  attainet  tUe  law  cannot  Judge  tti^t  ifopoffibk,  wMch 
by  pature  was  poffibje.    And  in  tny  titae,  a  woman  above  three* 
[4P.  b.J  fcoTf:  yeares  old  hath  had  a  cl^  ^  idd  nom  defimtw  injure. 
And  for  the  hu(band*s  being  of  fuch  tender  y<?res,  he  hath  babi^ 
turn,  though  he  hath  not  potential  at  that  time,  and  therefore  his 
wife  £^aU  hfi  endAwcd, 

•«  Bt 

t^tb«p<^nl«ll4iA<^feifdL  Siafetthof 
ante  14..  b.  15,  b.  and  n.  3.  in  ii.  b*  W. 
Jo.  361.  and  Biackft,  hom  Tu  a«o.  ^ 
upLi.  p.  sSo. 


(1)  See  8.  Co.  36.  a.  where  x  1 .  If .  4. 1  ^, 
and  40.  £.  3.  9.  are  cited  to  prave  this 
flo^hine.  See  alfo  ante  ii«  b.  where  it  is 
advanced  as  a  gten^l  rule,  that  be  who 
^1^141$  by  deTcentj  mu^  n\a)^  ^mfdf  b^ 


Lib.  I. 


Of  Dower. 


Sea.  54,  55^. 


Cap.  5. 

*  *'  Et  que  mcfme  l^ijjut  fuijfoit  per  po/Jihiliiie  inberiter  me/tnes  Us  tene" 
^  ments,  ijfc,^*  A  man  Ceikd  of  land  in  generall  taile,  takeih  wife, 
and  after  is  attainted  of  felony*  before  the  faid  (latuce  of  I.E.  6. 
the  iflue  Ihould  have  inherited,  and  yet  the  wife  fhould  not  have 
bin  endowed :  for  the  fbtute  of  IT.  2.  ca.  i.  relieveth  the  iflbe  ia 
tatle,  but  not  the  wife  in  that  cafe  (i).  Bat  at  this  day,  if  the 
(Ante  3J.  a«)      hufband  be  attainted  of  felony,  the  wife  ihall  be  endowedi.and  yec 

the  iflue  {hall  not  inherit  the  lands  which  the  father  had  in  fee  fim« 
ple<.  If  the  wife  elope  from  her  hufband,  &c.  fhe  fhall  be  barred 
of  her  dower*  as  hath  beene  laid  (2)*  and  yet  the  ilTue  fhall  in^ 
h*er:t(3). 


(F.  N,  B.  h. 

I  so. 

Ante  32*  a.) 


Seft.  54. 

Yon  may  eafily  perceive  by  the  context  that  this  ihaft  came  nevei' 
out  of  LittUtoM*9  t]mver  of  choice  arrowes  (4),  and  thei-efofe  T 
will  leave  it.  Onely  for  ftudents  fake  Lwiil  referre  them  to  j  f.  3. 
Voucher  249..  8.  £.3. .  i^J:  293.    4.  //•  6.  24.  iFyN7*B.  149.        ^ 


.5-  *•  1- 
Voucher  249* 

3.  E.  3. 
Aff.  293- 

4.  n>  ^«  14*  * 
f .  N*  B.  149. 

7V7  07*-/,  Ji  un  home  Jolt  feifu  ' de 

•^       certaine  terresj  et  priji  un  feme^^ 

£t  puis  aliena    mefine   la    tcrre   ove, 

garrafitUy  €t  puis  le  feoffor  et  U  feoffee ^ 

deviontyct  iafenie.  de  le  feoffor  port  un 

aSlion  de    dower   envers    le   ijfue   le 

foffeey  et  il  vouch  theire  U  feoffor^  et 

pedant  le  voucher  et  nient  terminer  la 

feme  le  feoff^ee  port  fon  aSlion  de  dr.ver 

envcrs  Ic  heire  le  feoffee^  et  denu^unda 

la  tierce  part  de  ceo  de  que  fa  barQnfuit 

feifu^  et  ne  voile  demaunder  le  tierct 

part  del  eux  deux  parts  de  que  fa  baron 

fuitfeifie ;  fuit  adjudge^  que  el  n'^  aver  a 

judgement  tanque  C auter  plee  fuit  de^ 

terminer 


XTOXEf  if  a  man  be  feifed  of* 
.  certaine  ianjis,  .an^  taketh  wife, 
and  after  aliencth  the  fame  lahd  with, 
warrantie,  and  after  the  feoffor  and. 
^ofFee  dy(;,  and  the  wife  of  the  feoffor 
bring  an  adion  of  dower  agaiiiii  the. 
iflue  of  the  feoffee,  and  he  vouch  the. 
heire  of  the  feoffor,  and  hanging  the. 
voucher  and  undetermined,  the  wife  of 
the  feoffee  brings  her  action  of  dower 
3gainft  the  heire  of  the  feoffee,  and  [4 1 
den:iand  the  third  part  of  that  whereof 
her  hi4(ban4  wa^.feifc(j,  and  will  not 
demand  the  third  part  of  thefe  two 
parts  of  which  her  hufband  was  feifed ; 
it  was  adjudged,  that  fhe  ihould  have 
no  judgement  untill  fuch  time  as  the 
other  plea  were  determined* 


a] 


Sea.  55.     (I) 


E 


Tnota^  que  Favifour  dity  quefi  un 
home  foit  Jeifte  de   terre  et  fait 
feloniey  et  puis  alien^  et  puis  eft  at^ 

tainty 


AND  note,  Vavifor  faith,  that  if  a 
'^  man  be  feifed  of  land  and  com- 
mitteth   felony,   and   after  alieneth, 

and 


(i)  12.  //.  4.  3.  by  Hankfor J, '^ll'il.  (4)  Sc6lion  54,  }«  neither  in  the  edition 

A^SS.     See  further  as  to  lofs  of  dower  by  by  L.  and  M.  lior  in  the  Koh.  edition.     It 

the  hti(ban(i*soSences  ante  37-  a.  poft.  391.  appears  jro  have  been  tirft  adJed  in  the  edi- 

b.    -Hugh.  Orig.  Wr.  156.  and  Vin.  Abr,'  tion  by  ?• 


(2)  See  ante  3ft.  a. 

(3)  See  another  inftance,  \rherc  the  iffuc 
fhail  inherit  and  yet  the  wife  (haU  not  be 
endowed^  in  Pci  k.  left.  317, 


[4r.  a.] 

(i)  Sc6^.  55.  it  not  in  L.  and  M.  nor  in 
Roh.  but  is  in  P.  and  the  fubfef^uent  cdi^ 
tions. 


Lib.  I.  *Of  Dower.'  Seit.  .55. 

tainf^  la  fttne  avera  bom  alfion  de  and  after  is  attaint,  the  wife  (hall  ha\'c 
,     ,  dffvotr,  envers  le  feoffee:    mes  Ji  pit    a  gocxl  a£tioa  of  dower  agaiiift  the 

ifchete  al  roy^  ou  aljeignior^  el  n*£puera  feotFee :  but  if  it  be  efcheated  to  the 
Ireve  de  dower.  Et  fic  vide  dtverfl*  king,  or  to  the  lord,  flie  fliall  not  have 
tateoi)  et  quaere  inde  legem*  a  writ  of  dower.    And  fo  fee  the  dif. 

ference,  and  enquire  what  the  law  is 

herein. 

THIS  is  alfo  of  the  new  addition,  et  exflo/a  eft  hac  opinio ;  for 
'  it  is  cleare  ia  lawy  that  the  wife  at  the  common  law  flioold 
not  have  been  endowed  againft  the  feoffee.     For  to  deterre  vide  S-a.  -46 
and  reftraine  men  from  committing  of  tres^fon  or  felony,  the  law  Vide  Brittoii; 
hath  inAided  five  puniihments  upon  kim  that  is  attainted  of  treafon  cap.  109. 1. 1. 
or  felony,     i.  He  (hall  lofe  his  life,  and  that  by  an  infamous  death  ^r><^on  thk 
of  hanging  betweenc  heaven  and  the  earth,  as  unworthy  in  refpefl  ^**<*«'»s>  ^-  4- 
of  his  offence  of  cither,     a.  His  wife,  that  is  a  part  of  himfelfe,  ("et  Scan? '^pi!  cor.' '' 
(Poft.  392.  b.)  iruHt  aniout  dua  in  came  una)  (hall  lofe  her  dower.     3.  His  blood   194,  195.; 

is  corrupted,  and  his  children  cannot  be  heires  to  hira,  and  if  he  be  Bncton^foi.  15^ 

noble  or  gentle  before,  he  and  all  his  pofterity  are  by  this  attawider  "^*  5- 

made  ignoble.    4.  He  (hall  forfeit  alt  his  lands  and  tenements  ;  and 

5.  all  his  goods  and  chattels  ;  and  all  this  is  included  by  the  law  in  Vide  Sea.  74.^, 

the  judgement,  qiibd fufpendatur  per  collum.     But  this  is  not  intended 

of  all  felonies,  but  of  felony  by  ftealing  of  good»  above  the  value  (i.  Leon,  j.) 

of  xii.  pence,  and  not  of  petit  lanenj  under  the  value  (2).  So  as  the 

woman  (hall  lofe  her  dower  as  well  againft  the  feoffee  as  againfl  the 

lord  by  efcheai.    And  fo  it  was  refolved  in  a  writ  of  dower  bro  Jght  m  3.  &  4.  p: . 

by  Miiry  Gates  late  wife  of  John  GateSf  who  after  the  coveriurc  had  fc  Mar.R ..  ;..  * 

infeoffed  Wifeman  in  fee,  and  after  committed  high  treafon,  and  »n  com.  ba.^ .. 

was  thereof  attainted,  that  the  wife  (hould  not  be  indOwed  againfl  *•  ^3-20. 

the  feoffee,  and  in  that  cafe  it  was  refolved,  that  fo  it  was  at  the  "'    -4  S^- 

common  law  in  cafe  of  felony  (3).    And  it  is  to  be  unuerftood,  that  B ration,  lit  4. 

the  wife  (hall  not  only  lofe  her  reafonable  dower  at  the  common  law  tbi.  311. 

for  the  felony  of  her  hu(band,  but  alfo  her  dower  ad  ojliutn  eccUji^, 

and  ex  ajfe^fu  patris  (4),  for  fdony  done  after  the  dower  adighed, 

and  dower  by  cuftome  alfo  (c).    And  the  reafon  of  all  this  is  yeelded 

by  Littleton  himfelfe  in  the  Cha|>ter  of  Warranties,- Seilion  746.  to  ViJeS^-ft.  -^g. 

the  end  that  mpn  ihould  be  afraid  to  commit  felony.  But  at  this  day  Bntion,  ca^  cJ 


_  7^3 

de  tenants  que  lourfuit  ajpgne  per  lour  barons,  fo  as  the  wife  of  a  felon    Fiera  ubi  1"  p 
attainted  by  the  comnioo  law  was  difabled  to  recover  dower  adojlium  ^^  Britten  ub. 
ecclej:a,  and  ex  ajfcnfu  pairis,  as  well  as  her  reafonaole  dower  wiiich  ^^P*"^* 
the  common  law  gave  her.     See  in  BraSion  many  barres  of  dower 
as  the  law  was  then  held. 

« 

(2)  But  outlafwry  tn  trejpafs  doth  not  bar.        (4)  [See  Note  135.] 
3.  E.  3. 7.  41.     Hal.  MSb.  (5)  [Sec  Note  236.] 

(3)  [SceNote»34.1 


Chap 


Lib,  1.   Cap.  6.       Of  TeAftrtt  fat  life. 


Scd.  56* 


Chap.  6.         tenant  a  terme  de  vie.  Bc£L  56.      [41.  b.] 


<7^E NANT  pur  firm  4e  v'n  eft^ 
hu  bomi  leffa  ierres  ou  Unemmts  a 
vn  auUr  pur  terme  de  vie  le  lejfte^  9U 
pur  terme  de  vie  d'un  auter  home.  En 
iiel  cafe  le  leffet  eft  tenant  a  term  de 
vie.  Mes  per  common  parlance  celuf 
qui  tient  pur  terme  de  fa  vie  demefne^ 
eft  appol  ttnant  pur  terme  die  fa  vie  \  et 
cefiuj  ftu  tient  pur  terme  dr auter  vtCy 
ift  appel  tenant  pur  terme  tt auter  vie. 


'T^ENANT  he  tttm  of  life  fe, 
where  a  nian  letteth  lands  or 
tenements  to  another  for  terme  of 
the  life  of  the  leflfee,  or  for  terme  of 
the  life  of  undid'  liMui.  I#i  (hSs  cafe 
the  leflee  it  t<9nMI  for  tentie  of  life* 
But  by  eommoh  f^ft^A  be  Which 
holdeth  for  terme  of  his  owne  lift,  h 
caHed  tenanft  for  terme  of  his  life ;  atid 
he  which  holdeth  for  terme  of  an- 
other's life,  is  called  tenant  for  terme 
of  another  nun's  life. 


(Cro.  Ja«  soo. 

Bnd.  lib.  1. 
ci.  5.  <r  ci.  9* 

fol.  26. 
Fleta,  lib.  3. 
ca.  II. 


•*  /^^  P^  ^'^"^  ^^  *^i^  ^^  ^»'^  ^ome,*^  Now  it  is  to  be  under* 
C/  Hood,  that  if  the  leffec  in  that  cafe  dicth  living  ce/j  que  *vie 
(that  is,  he  for  whofe  life  the  Icafe  was  madeK  he  that  firll 
entreth  fhall  hold  the  land  during  that  other  man's  life,  and  he  that 
fo  entreth  is  within  Litthton^s  words,  viz.  tenant  fur  outer  'vh,  4nd 
(hall  be  [a]  puniQied  for  wafte  as  tenant  per  auter  *vie,  and  fubjeft  to 
Braaon  lib  ^^^  payment  of  the  rent  refcrved,  and  is  hi  law  called  an  occupant 
fo.  ijoi'  ^  (0  (occupans)^  becaufe  his  title  is  by  bis  firft  occupaiion.  And  fo 
Vide  Seft.  fiu  if  tenant  for  his  owne  life  grant  over  his  eftatc  to  another,  sf  the 
a]  Vide  le  grantee  dyeth  there  (hall  be  an  occupant.  In  like  manner  it  is  of  an 
ellate  created  by  law  [t]  ;  for  if  tenant  by  the  curtefie  or  tenant  in 
dower  grant  over  his  or  her  edate,  and  the  grantee  dieth,  there  (hall 
be  an  occupant  (3).  But  againft  the  Icing  there  (hatl  be  no  occupant 9 
becaufe  nullum  tempus  occurrit  regi.  And  therefore  no  man  (hall  gain 
the  king's  land  by  priority  of  entry.  There  can  be  no  occupant  of  any 
thing  that  lyeth  in  grant  (3),  and  that  cannot  pafTc  u^ithout  deed, 
becaufe  every  occupant  muil  claime  by  a  que  eft  at  e^  and  averrc  the 
"'^^'  fi.  17.  ^^^^  ^^  ^^y  9^  **"^  (4)'  ^^  ^v^*"^  [^]  good  to  prevent  the  inccrtainty 
Braaon,  lib.'i.  pf  the  eftate  of  the  occupant  to  adde  ihcfe  words  (to  have  and  to  hold 
fo.  9.  Briuoii»     to  him  and  his  heires  durinor  the  life  of  cefty  que  'vie),  and  this  (hall 

prevent  the  occufont,  and  yet  the  leitee  may  affigne  it  to  whom  he 
will ;  or  if  he  hath  already  an  eilate  fbr  another  man's  life  without 
thefe  words,  then  it  were  good  for  him  to  a(iigne  his  c(!^e  to  divers 
men  and  their  heires  during  the  life  of  c^y  que  -vie  (5). 

|f  J*.  .*  .  ..  ^.^N..  fo.  iS.  b.  in  Colthor(l*s  cafe,  tit.  Barre  30 j.  (Cro,  Jam  20i»       Mo.  394. 

Cro.  Elix.  57.    Mo.  664.     Cro.  Jam.  282.)  [c'j  Litrkton  16^.     11.  H.  4.  42.     17.  E.  3. 4.%. 

39.  £«  J.  25.       7*  H  4*  46.      ft.  H.  4.  15*       I>ier.  S.  Elia.  253.  (2.  Ro.  Abr.  150,  151. 

I.  Ro.  Abr.  844,      I.  Leon.  126*      Poft.  239.  a.) 

{[i]Braa.lib.4. 
to.  222.  231, 
^32.  dc  vid. 
£d.  136,  137. 
Fleta,  lib.  4. 
ca.  19.  25,  269 

F.  N,  B.  28a 


eane  de 
Worceft.  caffy 
6.  Co.  37. 
27*  Afl*.  31. 
39.  E.  3*  J. 
27.  H.  6. 
Recognitance. 
Statham  pL 
ultimo. 


fo.  84,  85. 

(Vaugh.  289, 

190. 

Cro.  El.  407.) 

[h]  27.  Aff. 


Note,  that  Id]  to  every  tenant  for  life,  the  law  as  incident  to  his 
eftate  without  provifion  of  the  party  giveth  him  three  kinde  ofefto^ 
^verif  (that  is)  houfiote  which  is  twofold,  viz.  eftOvtrium  ^ificandi  tt 
ardendi,  flougbbote  that  is  eftovcrium  arca^i,  and  ladl]^  haybote^  and 

that 

2t.  E.  3.  41.       48.  E.  3.  3t.      7«  E.  4. 18.      ai.  H.  6. 46.      lo.  £,4.  3. 
4.  Co.  86,  87.  in  Lactrel*s  caiie. 


(i)  [See  Note  237.] 
(2}  [See  Note  238.] 
il)  [.Set  Note  a39*] 


(4)  [See  Note  240.] 

(5)  [See  Note  241.] 


Vbi  1.  Of  TtntM  kt  Ule.  Seet<  ^ 

Sd'tvrftf  rafhnkhihd.  Attd  tfad(j  the  fcfffee  ma^  take  upon  the  knd 
tiiHM  wfthotiC  MT'  stoigtteCtteMiy  tAifene  h^  be  feftraytiea  by  fpe- 
ciall  covenant  (6)>  for  moj/vj  #/  convent  to  *vincmnt  le^itn*  B^t  in  the 
&ri^  toiigue,  imd  ejhytrs  in  the  tnncb\  hr  thb  dftfe  «re  ^l  of  one 
ffgdifitation»  that  t^,  tcr  have  cotnpvnfotion  or  (ktufaftioti  for  chefe 
fKirpdfes.  Efi%*vtri  commcA  of  the  french  tt^ord  tftover.  And  cbe 
feme  efto^rers  that  t^hanr  fet  tift  may  h^e*  tei^dc  for  years  ihjkll  {ii.ilt.  ^a^) 
ftav^ 

Yoffhave  ptt-deife^,  thw  Wrr  ihiAt>r  dMfes  tetaint  ^  fife  into  ytdeSca^Si, 
iNvo  brahdfyes,  vtr.  into  tcfnattt  fb»  terifre  tf  his  ov^  fife,  and  \n%a 
ibiitax,  ftft  terme  of  andtlher  man^s  life :  to  thh  may  be  £tdded  S 
diird,  vitt.  itito  <a  eflate  both  fortemM;  i^  hiromie  life»  and  for 
terme  of  another  man^s  life. 

As  if  A  feafe-  be  ttoAt  to  ^;  tor  htrl^to  \fim  ftr  terAe  of  Ms  divne  Ro(ie*i  caie» 
Ufe,  and  the  lives  of  B.  and  C.  for  the  lefibe  }n  this  cafe  hath  bilC  5*  ^f- 13- 
one  fredidfd,  which  hath  tJirs  limitation,  duHng  his  dwne  Iffe,  ^od  ^^  ^^  ^  ^* 
ditrift|  the  lives  t>f  t#o  others.    And  hereih  is  a  ^verfitv  to  be  6b- 
fervea  between^  (mral  efhites  ki  feyeral  degrees,  alta  one  e(fcite 
with  ftvend  Itmitations.    Pdf  m  the  6rih  an  eftate*  ibr  a  «an*g 
own  Kfe  is  hiebet  ton  for  another  maen*s1ife,  bot  in  the'fccotid  it  is 

Unot.     As  if  ^.  be  tenant  f>r  life,  th^  remainder  Or  reverfion  to  J9. 
2«  a«J  for  Kfe,  u/.inayfdrrentier  toi?.  foi*  the  eftate  of  B.  fdr  ternne  of  bis' 
own  life  is  higher  than  an  dilate  for  ;fti0rher  roan*s  Wfh :  and  there-  ( Antt  %u  h, 
foVe  xf  tenant  for  life  infeofi  hitai  in  the  remainder  Ibr  life,  this  is  P^*  ^9  ^'> 
%  fnrrender,  and  no  forfeitarfc.     And  albeit  an  eAate  for  tefine  6f  a  Jf  V^*  5*  5*' 
man's  own  life  be  bnt  one  freehold^  yet  may  feverall  freeholds  in  j^.  ^^  ^  .^ 
certaiife  cafes  be  derived  oot  of  the  fame,  whereof  onr  bookcs  are  19.  £.  j.'&orlk 
i^ery  pkntiful,  land  whereof  yon  may  difport  your  felves  for  a  time,  (i*  Co.  76.  b.) 
As  if  temuK  for  life  makedi  a  leafe  by  deed,  or  without  deed,  to  13.  r.  a. 
bim  itt  the  remainder,  or  reveriion,  in  taile  or  in  fee,  for  the  term  Dow.  9  5. 
of  the  life  of  him  irt  the  remainder  or  reverfion,  xnd  after  he  in  the  7-  H  6.  j. 
jremaihder  taketh  wife  and  dreth,  his  wife  fhall  not  he  eindowed,  for  P^^^"^* 
tenant  for  lift  fliall  enjoy  theUnd  again;  for  forfeitore  it  cannot  be;  ^  |f|J  J^y"  . 
for  he  in  the  remainder  i^as  party ;  acd  fcrvrendcr  it  canfidt  be,  foi*  pJn.  335.  a/)^'' 
that  his  whole  eftate  was  not  given  (i) 

The  heire  maitcth  a  le^fe  for  Kfe,  referving  a  rtmt,  agakift  whom  7  H.  5. 4. 
Are  wife  recovereth  her  dower  attd  dreth^  the  lefibe  (hall  have  the 
'    land  againe  for  life>  and  the  rent  is  revivred. 

So  it  h,  if  tenant  for  life  ts^e  hufbond  and  by  deed  indented  they  29.  AIT.  p.  64. 
snake  a  leafe  to  him  in  the  reverflon  for  the  life  of  the  huft-and,  re- 
serving a  rent,  this  is  neither  forfeitufre,  nor  abfolute  fufretidcr,  for 
the  canfe  aforefaid,  and  thv  refervaiion  is  good. 

B,  feiied  of  lands  in  fee,  taketh  to  wife  1/.  add  Infcoffcs  C.  in  *•  ^•'  =• 
fee,  who  takes  :<^lnr/ to  wife :  C  dieth,  j^/iV^  is  endowed ;  J?,  dieth,  ^*^-  593' 
y:  rccovereth  dower  againffc  Alict  and  dieth,  Mce  fhall  enjoy  the  ^^      ^'  '  ** 
hnd  agaitie  dariti|;  her  Hfe  (2)* 

A.  and  \a]  B.  joyntenants,  A.  for  life,  and  B.  in  fee,  joyne  in  a  [a]  %,  H.  5,7^ 
Ifeafe  ^or  life  -(j),  J.  hath  a  revdrfion,  ahd  (hall  joynfe  in  an  k<J!ion  13-  H.  7.  j  5. 

dfw«ft(4).  '  4^*,f  •?;**'•  ^y^ 

Tenant  ^'  ^'  "'  ^9-  f. 

(6)  Butafirmath^  a^miarits  di  nbtre"        (t)  if.  ^*  4*4^    i>r«  237*    Sonfa-^i/t 

JMn.   %l.JkLt.    i^.  ry.    Hal.  MS8.        htaU.    it.B.^.j.    H^t.  M9S.  ^^ 

[41*  a.1  *  (♦)  '^^J^  *^^^  0"^^'  ^  ^fc  ad  6:h*rc- 

(«)  HicyW,  ai.    Hal.  MSOr  ^^^ 


Lib.  !•    Cap.  6.      Of  Tenant  for  life,  Scft,  56. 

[^]  27.  H.  8. 13.      Tenant  for  [i]  life  and  he  in  the  reveriion  joyne  in  a  leafe  for 

13.  M.  7. 15.  life,  It  is  faid,  that  they  (hall  joyne  in  an  adion  of  waft,  and  that 
a».  H.  6. 24.       jjjg  i^ffj^  £qj.  ijfg  ^gji  ^cover  the  place  wafted,  and  he  in  reverfion. 

'        ^  ^  dammages  (5), 
[f]  37.  H.  6. 27.       j[f  jj  nian  grant  [r]  an  eftate  to  a  woman  dumfilafuit^  or  duraatg 

*     E^i  «i//V«/Vfl/f,  or  quamdiu  fi  hem  gejferit,  or  to  a  man  and  a  woman 

Grant  Qi!  during  the  coverture,  or  as  long  as  the  grantee  dwell  in  fuch  a  houfe, 

3.  E.  3. 15.  or  fo  long  as  be  pay  x  1.  &c.  or  untill  the  grantee  be  promoted  to  a 

14.  H.  8. 13.  benefice,  or  for  any  like  incercaine  time,  which  time,  zs  Bra/Sou 
BradoD,lib.  4.  faith,  is  tempus  indeterminatum  :  in  all  thefe  cafes,  if  it  be  of  lands 
fo.  107.  or  lenemenis,  the  leflce  hath  in  judgment  of  law  an  eftate  for  life 
Fleta,lih,  3,  determinable,  if  livery  be  made;  and  if  it  be  of  rents,  advowfons, 
O,  Ro'.  Abr.  ^^  ^"y  other  thing  that  lie  in  ^rant,  he  hath  a  like  eftate  for  life  by 
845.^  the  delivery  of  the  deed,  and  m  count  or  pleading  he  ftiall  alledge 

the  leafe,  and  conclude,  that  by  force  thereof  he  was  feifed  generally 
for  lerine  of  his  life  (6). 
(6.  Co.  35*  b.)         ^f  a>  nian  make  a  leafe  of  a  manor,  that,  at  the  time  of  the  leafe 

made  is  wortii  xx  1.  per  annum,  to  another  until  c  1.  be  paid,  in  this 

cafe  becaufe  the  annuall  profits  of  the  manor  are  inccrtain,  he  hath 

an  eftate  for  life,  if  livery  be  made  determinable  upon  the  levying  of 

33-  Aff.  p.  2.       the  cl.  (7).     But  if  a  man  grant  a  rent  of  xxl.  per  annum  untill  cl« 

I    ow.  ^73.)       y^  paid,  there  he  hath  an  eftate  for  five  yeares,  for  there  it  is  certaine> 

and  depends  upon  no  incertainty.  And  yet  in  fome  cafes  a  man 
8.  Co.  04.  b^  ^^^  ^i^y^'t  an  incertaine  intercft  in  lands  or  tenements,  and  yet  nei- 
Manning's  cafe,  thcr  an  eftate  for  life,  for  yeares,  or  at  will  (8).  As  if  a  man  bv 
3.  H.  7. 13.  his  will  in  writing,  devlfc  his  lands  to  his  executors  for  payment  of 
*^'h'«*  ^*  debts,  and  untill  his  debts  be  paid;  in  this  cafe  the  executors  have 
»t^  Air/p'i.       ^^^  *  chaitell,  and  an  incertaine  intereft  in  the  land  untill  his  debts, 

be  paid  ;  for  if  they  ftiould  have  it  for  their  lives,  then  by  their  death 
their  eftate  ftiould  ceafe,  and  the  debts  unpaid;  but  being  a  chattel!, 
it  Qiall  go  to  the  executors  of  executors  for  the  payment  of  his  debts : 
and  fo  note  a  diverfuy  betweene  a  devife  and  a  conveyance  at  the 
common  law  in  his  life  time.     And  tenant  by  ftatute  merchant,  by 
ftatute  ftaple,  and  by  eUgit,  have  incertaine  interefts  in  lands  or  te- 
nements, and  yet  they  have  but  chattells,  and  no  freehold,  whofe 
eflates  are  created  by  divers  adls  of  parliament,  whereof  more  ftiall 
be  faid  hereafter.     And  fo  have  gardians  in  chivalry  which  hoLt 
over  for  iingle  or  double  value  incercaine  interefts^  and  yet  but 
chattells. 
Tid.Se£t.  381*        If  one  grant  lands  or  tenements^  reveriions,  remainders,  rents, 
7.  Air.  PI.  !•       advowfcns,  commons,  or  the  like,  and  exprefle  or  limit  no  eftate* 
13-  ^^*  the  leftee  or  grantee  (due  ceremonies  requifite  by  law  being  per« 

Dyer  360.  formed)  hath  an  eftate  for  life  (9).     The  fame  law  is  of  a  declara- 

7.  £«  4.  23.  tion  of  a  ufe  ( 10^.  A  man  may  have  an  eftate  for  terme  of  life  de- 
(8  Co.  85.  b.  terminable  at  will ;  as  if  the  king  doth  grant  an  office  to  one  at 
Poft.  233.  a.)      ^^jij^  jju^  grant  a  rent  to  him  for  the  cxercife  of  his  office  for  terme 

of  his  life,  this  is  determinable   upon   the  determination  of  the 

office. 

Vide  Seft  381.        J.  tenant  in  fee  Ample,  makes  a  leafe  of  lands  ioB.  to  have  and 

(i.  Ro.  Abr.       ^j  YioXdi  to  B»  for  terme  of  life,  without  mentioning  for  whofe  life  ic 

^4^-)  ihall 


(5)  3«  ^-  7-  9-    P*  43*  ^1«2-  C.  B.  D  D.        (7)  [Sec  Note  944.] 

n.  4.    But  if' the  Uufe  bewtbout  deed  it  is  a        (8)  Pbind.  Comment.  273*    HaU  MSS. 
furrender.    xo.  H.  7.  3,    i.  Rep.  BredmU 
<afe,    HaLMSS. 

(6)  [Sec  Note  »43.] 


i9)  [Sec  Note  14 5.] 
10;  21.  H.  8.  5.  hy  SheUj.    Hal.  MSS. 


[4^-  M 


I*  Of  Tenant  for  life.  Sed^  57; 

iball  be,  it  fhall  be  deemed  for  terme  of  the  life  of  the  leflee,  for  it 
ihail  be  taken  mofl  flrongly  a|;aiDft  the  \cSbr,  and  as  hatk  bee&e 
iaid  an  efhite  for  a  man's  own  hfe  is  higher  than  for  the  life  of  ano- 
ther (i  i)«  But  if  tenant  in  uile  make  fuch  a  leafe  without  expref- 
£ng  for  whofe  life>  this  Audi  be  taken  bat  for  the  life  of  the  leflbr,  for 
two  reafons. 

Fird,  when  the  con(!ro£tion  of  any  a£t  is  left  to  the  law,  the  law  (Poft-  sSj.^ 
wluch  abhorreth  injury  and  wrong  will  never  fo  coodrue  it,  as  it  (hall 
work  a  wrong :  and  in  this  cafe,  if  by  conftrudion  it  Qionld  be  for 
the  file  of  the  leflee,  then  fiioald  the  eftate  taile  be  difcontinaed,  and 
a  new  reveriion  gained  by  Wrong :  but  if  it  be  confbraed  for  the  life 
of  the  tenant  in  uule,  then  no  wrone  is  vflrroagfat.    And  it  is  a  ge* 
nerall  role,  that  whenfoevcfr  the  woras  of  a  deed,  or  of  the  parties 
^without  deed,  may  have  a  double  intendment,  and  the  one  fbmdeth  4.C  s.Waft.  S14 
mth  law  and  right,  add  the  other  is  wrongful!  and  againft  law,  the  '7*  ^  )-  7* 
intendment  that  fUndeth  with  law  ihall  be  taken.  p^a?!.*  iV' 

Secondly,  The  law  more  refpedeth  a  lefier  eftate  by  right,  than  '  *    ' 

4  larger  eftate  by  wrong ;  as  it  tenant  ibr  liFe  in  remainder  diflelfe 
tenant  Ar4ife»  now  he  hath  a  fee  4mple ;  but  if  tenant  for  life  die, 
now  is  his  wrongfull  eftate  in  fee  by  judgment  in  law  changed  to  i| 
riehtfall  ellate  for  life. 

If  a.  man  retaine  «  fervant  generally  without  exprefing  any  time,  19.  H.  €• 
the  law  (hall  conllrue  it  to  be  for  one  yeare,  for  that  retainer  is  ac«  7-  H.  4.  %%• 
cordbg  to  kw.  -^/V.  25.  E.  5.  cap.  1^  Sec.  ( 1 )    To  Ihct  up  tlus  point  ^  |'  |*  ^^^ 
it  hath  been  adjiidged,  that  where  tenant  in  taile  made  a  leafe  to  ano-  l^  £,^^,  ^^ 
ther  for  terme  of  Hfe  generally,  and  after  rcleafed  to  the  leflee  and  93.  E.  3.  c.  t, 
his  heires,  albeit  betweene  the  tenant  in  taile  and  him  a  fee  Ample  ^c, 
•paflTed,  yet  after  the  death  of  the  leflee  the  entry  of  the  iflae  in  taile  'J-  ^-  4-  44* 
was  lawful! ;  which  could  not  be,  if  it  had  been  a  leafe  for  the  life  ^       ^'  •^'H' 
of  the  lefTee,  for  then  by  the  releafe  it  had  beene  a  difcontinunnce 
«2ttcuted  {«).    But  let  us  now  retome  to  LiuUttm. 

Sed.  ^J^ 

TPT  efi  afctmlrj  que  H  y  ad  U  A  ND  it  is  to  be  underftood,  that 

fioffhr  it  U  feoffee^  d^nor  et  li  ^^^  there    is    feofFor   and    feoffee, 

donte^  u  lejfor  4t  U  Uffet.     Le  feoffor  donor  and  donee>  leilbr  ^d  lefldb. 

/eft  properment  lou  home  enfeoffa  un  FeofFor    is  propeily  where  a  man 

Muter  en  afcuns  Iterres  ou  tenements  en  enfeofFes  another  in  any  lands  or  te«- 

fee  fanpUy  ^eluy  que  jift  le  feoffment  nements  in  fee   finiple,   he    which 

£ft  appiel  feoffour^  it  celuy  n  que  le  maketh  the  feoiFment  is  called  the 

feoffment  eft  fait  eft  appel  feoffee.     Et  /cofFor,  and  he  to  whom  the  feofFment  ^ 

^  'donffur  eft  properment  lou  un  home  is  made  is  called  thefeoffe^.    And  the 

done  certaine  terres  ou  tenements  a  un  donor  is  propeiljr  where  a  man  giveth 

eiuter  en  le  taile^  celuy  que  fift  le  done  certaine  lands  or  tenements  to  an* 

eflappelle  donor^et  celuy  a  aue  le  done  other  in  taile,  he  which  maketh  the 

eft  fait  eft  appel  le  dmee*     Et  le  leffor  gift  is  called  the  donor,  and  he  to 

tft  properment  Uu  un  home  leffa  a  un  whom  the  gift  is  made  is  called  the 

outer  certaine  terres  ou  tenements  pur  donee.     And  the  lejSbr  is  prot>erlv 

Urme  de  vicy  ou  pur  terme  des  ansy  ou  where  a  man  letteth  to  another  lanc» 

a  iener  ^ 

(11)  [See  Note  146.]  (1)  fSee  Note  M-M 

Vol.  I.  X  t' 


Lib.  !•    Cap.  6.      Of  Tenant  for  Life.  Seft.  ^7- 

a  Umr  a  valunty  celuy  quefi/l  U  leas  eft  or  tenements  for  tcraie  of  life,  or  for 
appel  lejfor^  et  celuy  a  que  U  leas  ejlfait  ternne  of  years,  or  to  hold  at  will,  he 
eji  appel  lejpe.  Et  chefcunque  adeJlaU  which  miceth  the  leafe  is  called  lefior, 
in  ofcun  terns  ou  tenements  pur  terme  and  hec  to  whom  the  Icafe  is  made  is 
de  ja  vie  ou  pur  terme  d'auter  vie^  eft  called  leflcc.  And  every  one  which 
apf  ell  tenant  de  franhenemnt^  etjnul  hath  an  eftate  in  any  lands  or  tene- 
outer  de  meinire  eftate  ptnf  averfranl^  ments  fof  term  of  his  owne  or  an- 
tenement:  mes  ceux  de greinder  eftate  other  man's  life,  is  called  tenant  of 
ont  franktenement ;  car  ceftuy  en  fee  freehold,  and  none  other  of  a  Icfler 
ftmple  ad  franktenement^  et  celuy  en  le  eftate  can  have  a  freehold:  but  they 
taiU  ad  franktenement^  i^c.  of  a  greater  eftate  have  a  freehold  j 

for  be  in  fee'fimple  bath  a  freehold, 
and  tenant  in  taile  hath  a  freehoM^ 
&c, 

'Tp  HIS  and  the  reft  that  fbllonr  m  this  Chapter  concerning  the 
^    defcription  of  the  feoffor  and  fco/Fee»  donor  and  dooee>  and 
le/Tor  and  IcfTeey  are  evident. 

"  Et  eft  afeaivtir  que  il  y  ad  le  feoffor  et  le  f*^e\  tfr."     ^idt 

8ed.  a.  where  a  light  touch  is  given  who  may  pordiafe.    Noir 

fomewhat  is  to  be  faid,  who  have  ability  to  enfeo^e,  &c.  and  may 

be  a  feoffor,  donor,  lefibr,  &c.    Whofoever  is  difabled  by  the  com- 

Brafton,  Hb.  J.    mon  law  to  take,  is  difabled  to  infeofFe,  &c.     But  many  that  have 

^.4iS-  capacitie  to  takei  have  no  abilitie  to  infeofFe,  ^c.  as  men  attainted 

Fl"tr"ibr3.        ^^  trcafon,  felony^  or  of  a  framunire^  aliens  borne,  the  king's  vii- 

ca.  3!  &  lib.'  6.    laities,  trutors,  felons,  lee.  he  that  hath  offended  againd  the  flatutes 

«u  39,  40.         of  fnemumret  after  the  offences  committed  (3)  if  attainders  ea* 

fde,  ideots,  madmen,  a  man  deafe  dumbe  and  blinde  from  his  nati» 
vity,  a  hmt  covert,  an  infant,  (4)  a  man  by  dures;  for  the  feoff- 
ments, &c.  of  thoTe  may  be  avoyded.  But  an  hereticke,  though  he 
2.  H.  5.  ca.  7«  be  coDvided  of  herefie,  a  leper  removed  by  the  king's  writ  from 
which  is  re-  the  fociety  of  men,  baflards,  a  man  deafe  dumbe  or  blinde,  fo  that 
Td'stud  ^^'  he  hath  underftanding  and  found  memory,  albeit  he  exprcffe  his  in-  . 
liU  2.  ca!  2ft,      tcntion  by  fignes,  villaine  of  a  common  perfon  before  entrie>  or  the  \j^^*  E.^ 

'*      like  may  infeoffe,  &c, 
[i]  3a.  lil.  %,  [tf]  All  fcoffinents,  gifts,  grants,  and  Icafes  by  bifhops,  albeit 

**P*  **•  they  be  confirmed  by  the  dcane  and  chapter,  by  any  of  the  colledgea 

prifttcd?^  ■  *^'  '^^^  ^^  either  of  the  Univerlities,  or  elfewhere,  deans  and  chap- 

S3.E).ca.  to.  ters,  mailer  t>r  gardian  of  any  hofpital,  parfon,  vicar,  or  any  other 
)4.  £i.  ca.,ii.  having  fpirituall  or  ecdeiiaftical  living,  are  alfo  to  be  avoyded;  [i>]  * 
J 8.  El.  ca.  20.  and  all  the  faid  bodies  politique  or  corporate  are  by  the  flatutes  of 
ri  I  i."^o  ^76,  ^^*  realm  difabled  to  make  any  conveiances  to  the  king,  or  to  any 
^20.  $.Co.V^i]|«  other,  as  it  hath  been  adjudged :  which  ftatutcs  have  bin  made  fince 
6.  Co.  3^.  2////p/tf»  wrote  (1). 

1 1.  Co.  67.  It  is  provided  [r]  by  the  flatute  oi Magna  Charta,  qwdnullus  lUer 

?!f  d'^^r  f  ^^^  ^''  ^'  catero  amplius  alicui  de  terra  fud  quam  ut  de  rcfiduo  teme 
VUe  I^ft^*de*  f«^  fojfit  fufficient*  feri  domino  feodi  forvitium  ei  debitum  quod periinet 
"W.  2.  ca.  41.  *' 

\c]  Magna  Charta,  cap.  32.  Mrrror,  cap.  5.  fcft.  2*  GlanvU.  lib.  7,  ca.  i.  Bra^  lib.  I. 
Brit:  88,  &c*     Fleta,  lib.  3.  ca^  3. 

(3)  At  to  conveyances  made  by  felons  (4)  [Sec  Note  249.I 

or    by   ofFenders    agatnft    the    ftatutes   of 
praemunire httwten  indictment  and  attainder,         C43.  a.] 
fee  W.  Joi  2L7.  Cro.  Cha.  17a.  «Qd  Wiif,  (x)  (.Set  Note  150.] 

vol.  I.  part  2.  page  219, 
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^feodum  iitud.    Upon  which  aft  I  have  heard  great  qaeftion  [d]  W]  Vide  an  ex- 
made,  whether  the  feoffments  made  againft  that  ftatute  were  voyd-  ^elknt  **^*^'*^*^^ 
inble  or  no ;  and  fome  have  faid  that  the  ftatute  intended  not  to  avoyd  jd-u^ict*  coram 
the  feoffment,  bat  impHcite  to  direfl  the  tenure,  viz.  that  the  te-  R^ge^  Trin. 
nant  ihould  notinfeoffe  another  of  parcell  to  hold  of  the  chief  lord  E.  i.  fol  2.  in 
(that  is  of  the  next  lord)  but  to  hold  of  himfelfe,  and  then  the  lord  ThcCiuT.  Noit. 
koay  diilreine  in  cverie  part  for  his  whole  fervice  without  any  preju-  ^  ^^^ 
^ice  nnto  him.    But  this  opinion  h  againft  [^]  the  aothoritie  of  our  [t]  Brad.  lib.  jt 
bookes,  and  againft  the  faid  ftatute  m  Magna  Chap  a.     For  fir  ft  it   10.  H-  ?• 
IS  agreed  in  10.  H.  7.  that  as  well  before  the  ftatute  as  after,  a  tenant  ^°^- '°'  **' 
which  held  two  acres  might  have  aliened  one  of  the  acres  to  hold  of  Avowry  *iq<. 
liim,  and  notwithftanding  th^  lord  might  have  diftrained  in  which  of  scnnf.  p^ser* 
the  acres  he  would  for  his  whole  fervices :  and  reafon  teacheth  that  fo.  19. 
before  that  ftatute  a  tenant  could  not  have  aliened  parcell  to  hold  of  8.  £•  4*  iz» 
^e  cbicfo  lord;  for  the  feignory  of  the  lord  was  entire,  for  the  whicb 
the  lord  might  diftraine  in  the  whole  or  in  any  part,  and  which  the 
teosnt  by  his  owne  a6t  cannot  divide  to  the  prejudice  of  the  lord  to 
l>arre  htm  to  diftraine  in  any  part,  for  his  f^rv]ces,  as  he  ftiould  doe. 
If  he  (hottld  enfooffe  another  of  parcel!  to  hold  of  the  chiefe  lord. 
But  the  tenant  might  have  made  a  feoffment  of  the  whde  to  hold  of 
the.  chiefe  lord,  for  there  no  prejudice  enfued  to  the  lord  (2). 
Others  have  faid,  and  they  faid  truly,  that  the  intention  of  the  fta- 
tute was,  that'the  tenant  could  not  alien  parcell  (which  might  turn 
to  the  prejudice  <yf  the' lord)  without  his  affent,  and  this  appeareth 
deerly  by  the  Mirror,     And  by  this  ftatute  the  king  tooke  benefit  to  Mirror,  cjip.  |^ 
-have  a  fine  for  his  licence,  before  which  ftatute  no  fine  for  aliena-  ^^^  ^, 
tion  was  doe  to  the  Idng.    For  it  is  [/]  adjudged  that  for  an  aliena-  ^'*^  ^*^*  3* 
tioD  in  time  of  Henry  the  focond,  no  fine  was  due ;  and  it  appeareth  r^yrj  2*5.  AfT. 
in  our  bookes,  that  if  an  alienatiott  had  beene  made  before  zo.  H.  3.  p.  3^. 
M  fine- was  due  to  the  king  for  alienation  (3}.    Now  it  is  to  be  20.  AIT.  p.  17. 
obfervedy  '-^jiat  oftentimes  for  the  better  underftanding  of  our  *o.  E.  3. 
booses,  the  advifed  reader  muft  take  light  from  hiftorie  and  chro-  Avowry  i»6.^ 
idclet,  efpedally  for  diftinftion  of  times.     And  therefore  Mafthe^  y{^^  Sumf. ' 
Paris  {who  ki  hia  Chronicle  reciteth  Magna  Charia)  (4)  tefttfieth  29,  30. 

I  that  king  Hemy  the  third  by  evill  counfeJl  (and  efpecially,  as  the  Ma't.  Pans. 

I  trwtb  waa,  cf  Hakeft  dt  Bttrgo  then , chiefe  juftice)  fought  to  avoydc  Walfingham 

•the  Great  Charter  firft  granted  by  his  father  king  Jebn^  and  after-  37*  39- 

43*  ^*1  ^'''^  granted  and  confirmed  by  himfelfe  in  the  ninth  of  Henry  the  Vide  5.H.  3. 
third,  for  that  1^  he  the  faid  king  John  did  grant  it  by  dures,  and  that  Mordanc  t,  7 . 
lie  himfelfo  was  within  age  when  he  granted  and  confirmed  it.    But  M*8«*  ^**he^ 
ferafmHch  as  afterwards  the  faid  kin^  Henry  the  third  in  the  tvven-  lu/rK^^T^  Xl 
tteth  yeare  of  his  raigne,  at  what  time  he  was  nine  and  tvventie  charter  ot  Ring 
yeate  old,  did  grant  and  confirme  the  faid  Great  Charter ;  for  that  John,  for  it  wi* 
caufo/ to  put  out  all  fcruples»  is  the  twentieth  yeare  of  Henry  the  c'^"*  *'*'-•'*'" 
tbird  named,  albeit  in  law  the  king's  charter  granted  in  the  ninth  ^'  ^  ^* 
yeare  of  Henry  the  third  was  of  force  and  validitie,  notwithftand- 
ing his  nonage*  for -that  in  judgement  of  law  the  king,  as  king,  can- 
4I0C  be  faid  to  be  a  minor;  for  when  the  royall  bodie  politique  of 
the  kthg  doth  meete  with  the  ilatorall  capacity  in  one  perfon,  the. 
whole  bodie  ftiall  have  the  qualitte  of  the  royall  politique,  which  is 
the  greater  and  more  worthy,  and  wherein   is  no  minoritie  (1). 

For, 

[43-  h.] 
(»)  [Sec  Note  251.3  (i)  See  this  fubjeft  confiicred  at  large  in 

(3)  [S^^  ^o^^  *5*0        •     *hc  cafe  of  the  Diitchy  of  JLaucalter  Plowd. 
{4)  [Sec  Note  253.3  *'4->  *"d  in  Wiliion  and  BerkUj  Piowd,  234., 

i^  a 
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Fori  omni  mMJus  trahit  adf$  qwd  ift  minus.   And  it  is  to  be  obferved^  . 
%c.  Aflf.  pi.  l^.    that  no  record  can  be  foandy  that  either  a  licence  of  alienation  wat 
ky  Skipwith,      {\xcdi,  or  pardon  for  alienation  wa«  obtained  for  an  alienation  with* 

out  licence  at  anv  time  before  the  twentieth  yeare  oi  Henry  the 
third»  and  it  is  holden  in  the  twentieth  o£  Edward  the  third,  ihat  s^ 
licence  for  alienation  grew  by  this  ftatute* 

Now  in  the  caiie  ofa  common  perfon  it  was  the  commoir  opinion^ 

that  if  the  tenant  had  aliened  any  parcell  contrary  to  the  faid  a^ 

that  he  himfetfe  was  boQnd  by  his  owne  a%  but  that  his  heire  might 

Britt.fo.  28.S8.  have  avbyded  it;  and  in  the  king's  cafe  many  held  the  fame  opi* 

186, 187.  245.    xiiom     For  Britton  faith,  ne  counts^  m  bar9ns,  ne  ckifualer,  ne  fer^ 

jSis  ca.'?.      j'^ntst  f «'  teignmn  in  cbieft  de  nous  nt  purr^  mj  di/mtmber  nous  fees 

Fleta/ilb.'  e!      /auns  licence  :  que  nous  ne  fmjfent  per  droit  engettrt  Us  purcba/orst  l^r. 

cap.  29.  ace.       And  herewith  agreeth  Fleta,  and  our  bookes.    But  now  by  the  fta- 

fto.  E.  3.  tute  I.  E.  3.  cap.  la.  &  34.  J^.  j*  cap.  15.  although  the  king's  tenant 

^^Aff^  1    0    ^  chiefe  or  by  grand  ferjantie  doe  uien  all  or  any  part  without 

14!  £•  %iw^  licence,  yet  is  there  not  any  forfeitare  of  the  iame,  but  a  reafonable 

Imp.  45^  fine  therefore  to  be  paid.    And  note,  it  appeareth  by  the  preamble 


^l?Co.  81,  8a*;    intptwis  terrarum  hath  made  it  cleare,  for  this  hath  in  effect  as  to  the 

to  Seignior         common  Dcrfons  taken  awajr  the  (aid  ftatute  of  Magna  Cbarta 

Cromwell^srafe.  ^ap.  31.  tOT  thereby  it  is  provided,  quod  iieeai  uniauque  libero  bomim 

Hegtft,  lat  kt    terras  Juas  Jeu  tenemenia/uap  feu  pattern  inde  ad  nfdunteUim/uam  <cw«- 

^wvet  de  one-     g^jre^  ita  quod  feojfatus  ttneat,  Qc*  di  tapUmli  domino.    And  herem 

^*  f tioSr  '"*     •'"^  ^''^^  notable  points  to  be  obfcrved.     Firft,  that  this  word 

^'      *  Heeat  proveth  that  the  tenant  could  not,  or  at  leaft  wayes  was  in 

danger  to  alien  parcell  of  his  tenancy,  &c.  unon  the  laid  a£t  of 

Magna  Cbarta.    Secondly,  that  upon  the  feoffment  of  the  whole, 

the  tenant  ihall  hold  of  tne  chiefe  lord.    Thirdly,  th^^  the  temmt 

night  infeoffe  one  of  part  to  hold  pro  particuU  of  the  chiefe  lonL 

Sttt  this  a£i  (the  king  being  not  named)  doth  not  uke  away  the 

Icing's  ine  due  to  him  by  the  ftatute  oi Magna  Cbarta  (2). 

tPl6w<Ls£t.h»      <«  franhtnenuntP    Here  it  apneareth  that  tenant  m  fee,  tenant 

4**i.    ...  ^  in  tailc,  and  tenant  for  life,  arc  faid  to  have  a  frankieaement,  a  frcc- 

i^^  ^^^^'  ^^  «^^^*^'  *^<^*«^«  ^'  ^^^^  diftinguifli  it  from  termes  of  yeares, 
Brittofij  cap..3a.  chattels  upon  inceruine  interefts,  lands  in  villenage  or  cuftomary,  or 

Ji47.  copyhold  lands.    Liberum  autem  tenementum  dicitur  ad  differentiam 

Bradoa,  Ub.  4.  «uulenagtSf  et  ^illanorum  qui  tenent  viilenagiumt  quia  non  babent  aSi» 

^^^  Tudic.  ^"^^  ^^  fijpfetm^  ^c.  item  quod  fit /uum  et  non  aJienump  hoc  eft^fi  teneat 

6^  t.        *  nomine  alieno  ut^rmarius  et  ad  terminum  i/elficut  creditor  ad  vadissm. 

a8.  Afi;  p.  7.  ^^^  °^^  ^^^  tenant  by  ftatute  merchant,  ftaiute  ftaple,  or  eiegit,  aw 

W.  1.  c«r  i8«  faid  to  hold  land  nt  liberum  tenementum  imtill  their  debt  be  paid,  and 

Stat,  de  aaer-  yet  in  troth  they  (as  hath  beene  faid)  have  no  freehold>  but  a  chat* 

<atoribui  an.  ^|^^  which  ftiall^  to  the  executors,  and  the  executors  alfo  if  they  be 

atlJi'cs.^.  oaftcd  fliaU  have  an  affifc.    But  r«/;  is  fimilitudinary,  becaufe  they 

23.  H  8.  ca;  6*  ^M  by  the  ftatutes  have  an  aflife  as  tenant  of  the  freehold  ihall  have, 

F.  N.  B.  178.  and  to  that  refpeA  hath  a  iimiiitude  of  a  freehold,  but  uuUumfimik 

(^nie  4*.  a.)  gft  idem. 


^2)  [Sec  Ngtc  254.] 
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Ct^B  NANT  fur  term  d^ans  eft^ 
'^  bu  h$mi  liffa  itrres  ou  teruments  a 
un  outer  fur  temti  de  certaitu  am^ 
fibnque  le  number  des  am  que  eft  accord 
fer enter  U  lejfir  et  le  lejfee.  Et  quant 
le  Unie  entrer  per  force  del  leasydonque 
it  ejt  tenant  pur  terme  des  ans  \  etji  le 
lejforen  tielcafe  referve  a  luy  un  annuall 
rentfurtielUaSyilpoit  ejlier  adijirainer 
pur  le  rent  en  les  tenements  lejfes^  ou  il 
foit  aver  un  a£iion  de  debt  fur  les  arre-^ 
rages  enverz  le  leffee^  Mes  en  tielcafe 
il  covienty  que  le  leffour  foit  feijie  di 
mefmes  les  tenements  al  temps  del  leas ; 
car  Heft  bope  tlee  pur  le  lefjee  a  dire  que 
U  leffor  n^avoit  riens  en  les  tenements  al 
temps  de  le  UaSyfinan  que  le  leas  foit  fait 
per  fait  endent^  en  quel  cafe  tielplee 
donque  ne  gift  en  le  boucb  le  lefjee  a 
pleader* 


TTENANT  for  tcrme  of  ycares 

k  where  a  man  letteth  lands  or 

tenements  to  another  for  terme  of 

certaine  yeares>  after  the  number  of 

irearcs  that  is  accorded  between  the 
eflbr  and  the  leflee.  And  when  the 
leiTee  entretfa  by  force  of  the  leaie^ 
then  is  be  tenant  for  tearme  of 
yeares ;  and  if  the  leiTor  in  fuch  cafe 
referve  to  him  a  yearely  rent  upon  fuch 
leafe,  he  may  chufe  for  to  diftraine 
for  the  rent  in  the  tenements  letten,  or 
elfe  he  may  have  an  a6tion  of  debt  for 
the  arrerages  againft  the  leflee.  But 
in  fuch  cafe  it  behooveth,  that  the 
leiTor  be  feifed  in  the  fame  tenements 
at  the  time  of  his  leafe;  for  it  is  a 

f^ood  plee  for  the  leflee  to  fay,  that  the 
ellbr  had  nothing  in  the  tenements  at 
the  time  of  the  leafe,  except  the  leafe 
be  made  by  deed  indented,  in  wHich 
cafe  fuch  plee  li^th  not  for  the  leflee 
to  plead. 

^   J  OV  homelefa  ferrei,  Wc.'*    leffa  and  leafe  is  [d\  derived  W  Wij.»^ 

-^-^  of  the  Saxon  Word  Uapum,  or  leqfiaih  for  that  the  leflee  SSaon  llbl'^* 
commech  m  by  lawful!  meanes ;  [^]  and  dimttere  is  in  French  h^err  cap.  s6.ft  lib.  i* 
to  depart  wkh  or  forgoe.  fol.  220. 

r  J  J    ^1      When  littleton  wrote,  many  peribns  might  make  leafes  for  yeares,-  ^i^^»  lib-  3* 
M T*     J  0r  for  life^  or  lives  at  their  wiU  and  pleafure,  which  now  cannot  make  **'*•  '*'  *  '*^'  S- 
them  firme  in  law.    And  fome  perrons  ma^  now  make  leafes  for  r J^*  1^^  ^^ 
yeares,  or  for  life  or  lives  (Obfervinfir  due  incidents) ,  firme  and  good  word  (dimitto) 
in  law,  who  of  themfelves  could  not  To  doe  when  Littleton  wrote,  and  fee  Sedt  531. 
this  by  force  of  divers  ads  of  parliament  [r]  ;  as  namely  ^z.H.  8.  [0  3>-  H.  S* 


ca.  ftS. 


IS.  not 


1.  EUk.  13.  EltK,  1 8.  BUk,  and  I.  Jac.  ^/^ii»  of  which  ftatutes  one  is  ,.  e*.^  „„^ 

enabling,  and  the  refl  are  difabling.  When  Littleton  wrote,  biflioppes  printed  buMo 

vviththe  confirmation  of  the  deane  and  chapter,  mailer  and  fellowes  of  the  abridgement 

any  coUedge,  deanes  and  chapters,  mailer  or  gardian  of  any  hofpitall,  1 3-  £Ha.  eap^  10 

and  his  brethren,  parfon  or  vicar  with  the  confent  of  the  patrone  and  "*•  ^*'»**  caji.  6 

ordinary  It  archdeacon,  prebend,  or  any  other  body  politique  fpirituall  '*  J"*  **^*  ^' 

and  ecdefiaiiicall  (con^uvrentibus  biis  qu^  injure  requirutuurj  might  |'^%'i"ft*** 

have  made  leafes  for  lives  or  yeares  without  limitation  or  ilint.  And  ^^^u  11!  c 

io  might  they  h^ve  made  gifts  iu  uile  or  ilates  in  fee  at  their  wDl  and  66.  Magdai««  * 

pleafure*  whereupon  not  oncly  great  decay  of  divine  fervice,  but  Coiiedge  cafe, 

dilapidations  and  other  inconveniences  enfued,  and  therefore  they  ^^^^qu^  de 

weredifabled  and  reilrained  by  the  iayd  a^s  of  i.&iz.  is.Sliu.  ,^c^*l*^ 

and  3.  Jac.  Regis  to  make  any  ftate  or  conveyance  to  the  king  at  all,  ( j,'  si^', , 
or  to  the  fubjeS ;  bat  t4iere  is  excepted  out  of  the  rellraint  or  difabi- 
fity,  Icaiei  for  three  £ves«  or  one  and  twenty  yeares,  with  fuoh  re- 
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Follexf.  i34« 
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193. 

C:ro.  Cha.  48. 
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r  3.  Lev.  4.f  8. 

Crr>.  J«.  9^ 

i  Co.  2. 
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(Cro  C!m«  95« 

Ciotja.  112. 

J]  5.  Co.  J. 
ewcl*t  cafe. 
17.  B.  3.75. 

9.  Aff.  24. 

1 4.  £.  3.  Scirt 
facias  22* 

10.  H»6. 2« 
5.  H.  6.  27. 

(i.  Sid.3i6f 
5 17. 416.  Cro. 
|.i'u.  708*) 


fervation  of  rent*  and  with  fach  other  provifions  and  limitations^  as 
hereafter  ihall  appeare.  Alfo,  they  may  make  grants  of  ancient  of« 
fices  of  neceffity  with  aocient  feet,  concurrtntibus  hiis  qua  injure  rr« 
cuiruutur,  for  thofe  grants  are  not  within  the  flatute  of  32.//.  S.  but 
by  conftrtjflion,  they  are  not  reftrained  by  the  ftatutes  of  i.  Eliz,  or 
13*  Elix.  becaufe  thefe  ancient  offices  be  of  neceffity*  aad  with  the 
aocient  fees,  and  fe  no  diminotion  of  revenac  (i). 

There  be  three  kinds  of  perfons  that  at  this  day  may  make 
leafes  for  three  lives.  Sec  b  fuch  fort  as  is  hereafter  exprefTcd* 
u4Ich  could  not  to  doe  when  Littleton  wrote,  viz.  Firit,  any 
perfon  feifed  of  an  eilate  taile  in  his  owne  rig;ht.  Secondly,  any  pcr« 
ion  feifed  of  an  eilate  in  fee  fimple  in  the  right  of  his  church. 
Thirdly,  any  hulband  and  wife  feifed  of  any  eilate  of  inheritance  in 
fee  firople  or  fee  taile  in  the  right  of  his  wife,  or  jointly  with  his  wife 
before  the  coverture  or  after,  viz.  the  tenant  in  taile,  by  deed  to 
binde  his  iffiies  in  taile,  but  not  the  reverfion  or  remainder,  the  bi« 
Aop,  &c.  bvdeed  without  the  deane  and  chapter  10  bind  his  fucceft 
Ibrs,  the  hufoand  and  wife  by  deed  to  bind  the  wife  and  her  and  their 
heires  (2),  and  thefe  are  made  good  by  the  iiaiutv  of  32.  H,  & 
which  inableth  them  thereunto,  fiat  to  the  making  ^ood  of  fuch 
ieafes  by  the  faid  ftatute,  there  are  nine  thiiigs  neceffarily  to  be  ob- 
ferved  belonging  to  them  all,  and  fome  otner  to  fome  of  them  in 
particular. 

Fir/l,  the  leafe  mull  be  made  by  deed  mdented,  and  not  by  deed 
poll,  or  by  paroU  (3).  '         *        * 

Secondly,  it  mud  be  made  to  begin  from  the  day  of  the  making   [^44*  ^*J 
thereof,  or  from  the  making  thereof  (▲). 

Thirdly,  if  there  be  an  old  leafe  in  being,  it  muft  be  farrendred 
( I )  or  expired,  or  ended  within  a  yeare  of  the  making  of  the  leafe^ 
and  the  furrender  mull  be  abfolute  and  not  conditional]. 

Fourthly,  there  muii  not  be  a  double  leafe  in  being  at  one  time  ; 
as  if  a  leafe  for  yeares  be  made  according  to  the  ftatute,  he  in  the 
rever£on  cannot  expulfe  the  lei&cand  make  a  leafe  for  life  or  lives 
according  to  the  ftatute,  nor  }  couverjo ;  for  the  words  of  the  ilatute 
be,  to  make  a  leafe  for  three  lives,  or  one  and  twenty  yeares,  fo  as 
one  or  the  other  may  be  made,  and  not  both  (a)* 

f  iftly,  it  rouft  not  exceed  three  lives,  or  one  and  twenty  yeares^ 
from  the  making .  of  it,  but  it  may  be  for  a  IciTer  terme  or  fewer 
lives. 

Sixtly,  it  muft  be  of  lands,  tenements,  or  hereditaments,  manur* 
able  or  corporeall,  which  are  necefiary  to  be  letten,  and  whereout  a 
rent  by  law  may  be  referved,  and  not  [d'\  of  things  that  lye  in  grant* 
as  advowfoos,  faires,  markets,  franchifes,  and  the  like,  whereout  a 
rent  cannot  be  referved  (3). 

Seventhly,  it  muft  be  of  lands  or  tenements  which  have  moft 
commonly  beene  letten  to  farme,  or  occupied  by  the  farmers  thereof 
bx  the  fpace  i^i  2Q  yeares  next  before  the  leafe  made,  fo  as  if  it  be 

lettea 


(1)  [Sc^ Note  155.] 

(2)  [See  Note  2s6.J 

(3)  See  New  Abr.  LeafiSf  E.  a« 

(0  L^c«  Note  257.] 

.^j;  L Sec  Note  2^8. J 


(2)  M.  29.  30.  Eliz.  CJeneb  138.  Gtmm 
dots  cafe,  Hal.  MSS.--*See  S.  C.  4.  LeoD« 
78.  1 .  and  65.  and  Mo.  107.  and  the  obier* . 
vatioHS  upon  it  in  New  Abr«  lj§afa^^^^ 
rule  5, 

(J)  [Sec  Note  »j9.i 
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letten  for  1 1  yeares  at  one  or  feverall  times  within  thofe  lo  years  it 

is  fufficicnt,  A  grant  [r]  by  copy  of  court  roll  in  flee  for  life  or  yeares  [']  ^'  Co.  37. 

is  a  Aifiicient  letting  10  farxne  within  this  (latutej  for  he  is  but  te-  p?"  *"ry^^ 

sant  at  will  according  to  the  cuftome*  and  fo  it  is  of  a  leafe  at  will  ^elh^Vcafe.  °'* 

by  the  common  law ;  but  thofe  letcings  to  farme  muft  be  made  by 

fome  ieifed  of  an  ellate  of  inhrritancej  and  not  by  a  gardian  in  chi- 

vaJry*  tenant  by  the  curtefie,  tenant  in  dower,  or  the  like  (4) . 

Eight!  y,  that   upon  every  luch  leafe  there  be  yelerved  yearly  5.  C^^.  6. 
doring  the  fame  leafe  due  and  payable  to  the  leflbrs,  their  heires  Seignior  Mounts 
and  fucceflbrsy  Sec.  £0  much  yearly  farme  or  rent,  or  more»  as  hath  )^y^^^**^ 
beene  mo/l  accullomably  yeUJed  or  paid  for  the  Jand5«  ^c.  within 
twenty  yeares  next  betore  Tucrilcaie  made  (5).     Hereby  hrll  it  ap- 
peareih  (as  hath  beene  i'aid)  taat  nothing  can  be  dcmiiei  by  autho- 
rity of  this  aS»  but  that  whereout  a  rent  may  be  lawfully  referred. 
Secondly,  that  where  not  onely  a  yearly  reric  vyas  formerly  referved*  (Cro.  Jam.  76.) 
but  things  not  annually  as  heriots,  or  any  fine  or  other  pro£t  at  or 
upon  the  death  of  the  farmor,  yet  if  tiie  ycarely  rent  be  referred  6.  Co.  '37,  ^t. 
upon  a  leafe  made  by  force  of  this  ftatute*  it  fufficeih  by  the  ezpre£e  Deane and  Chap* 
words  of  the  ad.     Thirdly,  if  he  referve  more  than  the  accuitom-  *^^***t^*5^ 
able  fent,  it  is  good  alCb  by  the  expreile  letter  of  tiiC  aCl ;  but  if  "*  ^'  * " 
twenty  acres  of  land  have  beene  accuHomably  letten,  and  a  leaie  is 
made  of  thofe  tuventy*  and  of  one  ^rre  which  was  not  accullomably 
letteoi  ceferving  the  accuflomabie  ycarely  rent,  and  fo  much  more  5*.^<^  5- 
as  exceeds  the  value  of  the  other  acre,  this  Icaic  is  w>t  warranted  by  ;>cigniorMount- 
the  aft>  for  that  the  accuflomable  rent  is  not  rcferyed,  feeing  part  5°^co/!-^/ 
was  not  accuflomably  letten,  and  the  rem  iilueth  out  of  the  whole* 
Fourthly,  If  tenant  in  taile  let  part  of  the  land  accuftomably  letten, 
and  referve  a  rent  fr§  rata^  or  more,  this  is  good»  for  that  is  in  fub* 
Aance  the  accuftomable  rent.     Fifdy,  if  two  coparceners  be  tenants 
in  tailc  of  twenty  acres  every  one  of  cquall  valuf,  and  accuftopably  }^^^  Mount. 
letten,  and  they  make  partition,  fo  as  eacH  ifeve  ten  acres,  they  J^y«^»"icubi 
may  make  leafes  of  their  leverall  parts  eaph  of  them,  referving  the    "^"' 
halfe  of  the  accuflomable  rent.    Sixtly,  if  the  accaftomable  rent  (CrcCha.  26, 
had  beene  payable  at  four  daies  or  feaAs  of  the  yeare,  yet  if  it  be   '7*) 
referved  yearely  payable  at  one  feail,  it  is  fufiicient,  for  the  words 
of  the  ilatute  be,  referved  yearely.  ' 

Ninthly,  nor  to  any  leafe  to  be  made  without  impeachment  of  Deane  and  Chap. 
walL     Therefore  if  a  leafe  be  made  for  life,  the  remainder  for  life,  ^"^  of  Worccf- 
&c.  this  is  not  warranted  by  the  ftatute,  becaui'e  it  is  difpuniihabje  ^^'*'  ^'^  ^^^ 
of  waftc.     But  if  a  leafe  be  made  t®  one  during  three  lives,  this  is    ^^^^ 
good,  for  the  occupant,  if  any  happen,  ih^ll  be  punilhed  for  waile  ncancandChi»p- 
(6).    The  words  of  the  ftatutc  be  (Ieifed  in  the  right  of  histhurch),   [".^cafc^Jb?" 
yet  a  biihop  chat  is  feifed^^r;  efijcopatut^  a  deane  of  his  fole  poiTef    fupra. 
iions  vajuri  dccan^tds^  an  archdeacon  lajure  archid^aconatuSf  a  pre* 
bendary  and  the  like  arc  within  the  datute,  for  every  ol  them  gene- 
rally is  feiled  mjure  tcclefia  (7). 

bot  a  parfon  and  vicar  are  excepted  out  of  the  ilatute  of  52.  H»  &.  3.  £•  ^-  '•  Mar« 
and  therefore,  if  either  of  them  make  a  leafe  for  three  lives,  &c.  of  ^^'  ^"f". 
Jands  accullomably  letten,  reserving  the  accuftomed  rent,  it  mult  be  »l^^^^^J        \ 
alfo  confirmed  by  the  patron  and  ordinary,  becaufe  it  is  excepted  -  '    9  ■  J 

out  of  32.  //•  8.  (8),  and  not  retrained  by  the  ilatutes  oi prima  or 

(4)  [Sec  Note  160.]  (6)  [See  Note  161.] 

(5)  6.  Rep,  37.  T.  3.  Jac.  Crook,  n,  6. .       (7)  t^ec  Note  aftx,] 
Hal.  MSS.    Sec  Cro..  Juau  76,  {%)  LSei  Nou  263.] 
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(t.  Afi4*  65.) 


15.  f/rc    And  what  hath  beene  faid  concerning  a  leafe  for  three 
lives,  doth  hold  fbr  a  leafe  for  one  and  twenty  yearei. 

Thns  noch  fliall  fnffice  to  have  fpoken  of  the  inabling  ftatote  of 
%t.  H.  8.  the  better  to  inable  the  reader  to  onderftaad  both  this  and 
that  which  followes.  Now  to  fpeake  fomewhat  of  the  diiabling  fta* 
tutes  of  I.  Skx.  and  13.  Etix.  (9),  the  words  of  the  exception  oat 
of  the  reftnint  and  difabiUty  of  i.  EUx.  are,  ther  thfnfir  the  term 
•f  tweKty'Onejeearett  m-  three  lives f  frem  Juch  time  eu  eu^  fiuh  grant 
er  etffiurante  jhall  he  given^  whereafem  the  $U  and  eucuftmU  yeearelf 
rent,  §r  mere^JheJl  he  re/erueJ:  and  to  that  efFed  is  the  exception  in 
the  ftatate  of  15.  EUk.  Firft,  it  is  to  be  underftood  that  neither  of  [^4^. 
Aefe  difabling  aAs,  nor  any  other,  do  in  any  fort  alter  or  change 
the  inaUing  £unte  of  31.  H.  %.  but  leaveth  it  for  a  pattern  in  many 
things  for  leafes  to  be  made  by  others.  Secondly,  it  is  to  be  knowne» 
chat  no  leafe  made  according  to  the  exception  of  i  Elix.  or  1 3.  EUsu 
and  not  warranted  by  die  ftatute  of  j2.  H-  8.  if  it  be  made  by  a 
(Cio»BGs.S74.)  bifhop,  or  any  fole  corporation,  bot  it  muft  be  confirmed  by  the 

deanes  and  chapters,  or  others  that  have  intereft,  as  hath  been  (aid 
in  the  cafe  of  the  psufon  and  vicar^  but  examples  doe  illnftrate.    If 
a  Uihop  make  a  leafe  for  ti  yeares,  and  all  thoTe  yeares  being  fpent 
iaving  three  or  more,  yet  may  the  bifhop  make  a  new  leafe  to  ano- 
ther fbr  twenty-one  yeares,  to  begin  from  the  making,  according 
to  the  exception  of  the  flatute,  bat  not  a  leafe  for  Hfe  or  lives,  as 
hath  beene  faid ;  and  this  concurrent  leafe  hath  been  refolved  to  be 
rood  (1),  as  well  opon  the  exception  of  i.  EUx.  in  the  cafe  of 
bifliops,  as  upon  13.  £&»,  (a)  which  extend  to  fpirituall  and  eccle- 
iiafUcall  corporations,  aggregate  of  many,  as  deanes  and  chapters^ 
iet.  which  32.  H.  8.  did  not :  bat  in  the  cafe  of  the  concurrent  leafe, 
in  the  cafe  of  the  bifhop  it  moft  be  confirmed.    Alfo  the  exception 
of  I.  EtiK.  and  13.  Elix.  doth  differ  from  the  fbttnte  of  3a.  H.  8.  fox 
the  leafes  for  yeares  to  be  made  according  to  the  exceptions  of  the 
ftatutes  of  I.  and  13.  Eiix.  muft  begin  from  the  making,  and  not 
from  the  day  of  the  making,  but  bv  force  of  32*  £iw  8.  from  th« 
day  of  the  making.    And  although  the  ftatotes  of  the  firft  or  thir* 
teenth  ofEiix,  doe  not  appoint  the  leafe  to  be  made  by  wnting,  yet 
fnuft  it  therein  and  in  the  other  eight  properties  or  qaalities  before 
mentioned  and  required  by  32.  H*  8.  follow  the  patteme  thereof 
(the  concurrent  leafe  only  except).    (3)  Although  the  exception,  kl 
1.  and  1 3.  Elix.  concerning  the  accnflomed  rent  is  more  fi^enerall  iht^ 
that  of  32.  H,  8.  and  there  is  not  any  provifion  for  leaies  made  di^ 


(» 


19) 


ptdations.  Thus  much  have  I  thought  good  to  lead  the  ftudious  rea- 
der  by  the  hand,  and  to  condua  him  in  the  right  way,  and  to  put  all 
thefe  things  together  upon  confideradon  had  of  all  the  flatutes, 
Ivhich  otherwife  might  have  frimffacit  feemed  to  him  a  diffufe  and 

darke 


(9)  [See  Note  a^.] 

I45-  a.] 

(i)  JccerdiKgly  n^udged^  tbeugh  the  rwr* 
cwrrimgjeafe  was  te  commence  a  datu  inden- 
tiir«.  T.  II .  Elii,  Rot.  1 14.  Fox  astd  Col. 
tier.  M.  11.  13.  Bliz,  C.  B.  Rot,  1409. 
Scot  and Brrwfler.  H.  %%.  Jac.  B.  R,  Rot. 


tt.  Evems  assd  Afcu  etdjudged,  T.  3.  Car. 
F.  33.  £liz,  W.  14.  SnUbcefs  cafe.  Hal, 
MSS. 

(1)  [See  Note  165.1 

(3)  H.  44.  Eliz.  C.  B.  n.  14-  D,  £>• 
$'tJhop  of  Hereford againfi  Scoty.  Adjudged 
accordingly t  nvbere  tbe  land  bad  nofbeem 
ufuallf  diTmfed*    Hal.  MSS* 
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darke  labyrinth.  And  albeit  it  be  provided  by  the  faid  z&s  of  i.  and 

13.  EJiz.  that  all  grants*  &c«  leafes,  &c.  made,  8cc*  (other  then  leafes 

wthreelivesyOrone  and  mrenty  yeares,  according  to  thofeafls)  (hould 

be  utterly  voyd  and  of  none  effecl*  to  all  intents,  conflr  actions,  and  pur* 

pofes,  vet  grants,  or  leafcs»  &c«  not  warranted  by  thofe  ads  are  not 

voyd»  but  good  againft  the  leflbr,  if  it  be  a  fole  corpoj;ation :  or  fp  3.  Co.  S9»^ 

long  as  the  deane  or  other  head  of  the  corporation  remaine,  if  it  be  L'mcolne  Col- 

a  corporation  aggregate  of  manv  (4) :  for  the  ftatute  was  made  in  ]^p  .<^>^^  P-  39* 

benent  of  the  fucc^or  (5)*    Bnt  let  us  now  retume  to  our  an-  ^^siT'Jm,'^ 

**  Home  /^."     Here   Littleton  putteth  this  cafe  where  one  (a.  Ro.  Abr. 
letteth»  &c.     It  is  therefore  neceflary  to  be   feen  what  the  law  64) 
is  where  divers  joyne  in  a  leafe.    Ii  the  tenant  of  the  latad  and  ^'^^^  ^^'  H^ 
a  ibaneer  which  hath  nothing  in  the  land  joyne  in  a  leafe  for  f'f^^  '* 
yeares  by  deed  indented  of  one  and  the  felf-fame  land,  this  is  |l  '^  3/  ^ 
the  leafe  of  the  tenant  onely,  and  the  confirmation  of  the  llranger^ 
and  yet  the  le^e  as  to  the  ibanger  workes  by  conclufion  (6}« 

If  two  feverall  tenants  of  feverall  lands  joyne  in  a  leafe  for  yearet 
by  deed  indentedt  thefe  be  feverall  leafes,  and  feverall  confirnuF- 
tions  of  each  of  diem»  from  whom  no  intereft  paiTech,  and  worlre 
not  by  way  of  concluiion  in  any  fort,  becaofe  feverall  interefls  pafle  (i.  Ro.  Abe. 
from  them  (7)«    B*  tenant  for  life  of  C  and  he  in  the  remainder  or  877.    Mo.  jz^ 
reverfion  in  fee,  having  feverall  eftates  in  the  one  and  the  fame  >•  ^^^>^  n> 
land,  joyne  m  a  leafe  for  yeares  by  deed  indented,  this  demife  (hall  ^'^  ^  ^o*- 
worke  in  this  fort :  during  the  life  of  C.  it  is  the  leafe  of  B.  and  TieporeVcafc 
confirmation  of  him  in  the  reverfion  or  remainder,  and  after  the  de^  Poc.  PI.  95.) 
ceafe  of  C.  it  is  the  leafe  of  him  in  the  reverfion  or  remainder,  and 
the  confirmation  of  j^. ;  for  feeing  the  leafors  have  feverall  efiates^ 
the  law  Ihall  conftrue  the  leafe  to  move  out  of  both  their  efi^tes  re- 
fpedively,  and  every  one  to  let  that  which  he  lawfully  may  let,  and 
not  to  be  the  leafe  onely  of  tenant  for  life,  and  the  confirmation  of 
him  in  the  reihainder  or  reverfion,  neither  is  there  any  condufion 
in  this  cafe,  as  (hall  be  faid  hereafter.    Tenant  for  life  and  he  in  the 
remainder  in  fee  made  a  leafe  for  yeares  by  deed  indented,  the  ief- 
iee  was  ejected,  and  brought  an  ejeffioue  famitf  and  declared  upon  a 
^lemife  made  by  tenant  for  life  and  him  in  remainder,  and  upon  not 


guilty  pleaded,  this  fpeciall  matter  was  found,  and  that  tenant  for 

\\k  was  living,  and  it  was  adjudged  [a]  againfl  the  pi',  for  during  W  ^7*  H*  8. 

^he  life  of  the  tenant  (as  hath  been  faid)  it  is  theleafeof  the  tenant  for  '- '  3-  ^' 


life,  and  therefore  during  his  life  he  ought  to  have  declared  of  a  leafe  ^^h.  'c.^7'** 
jnade  by  him,  and  after  his  deceafe  he  ought  to  declare  of  a  leafe  i.  Co.  76! 
made  by  him  in  remainder  (8).     [b"]  And  the  deed  indented  could  Bredon*s  cafe. 
be  no  eftoppell  in  this  cafe,  becaijife  there  pafied  an  intereft  from  them  (^^^-  3oa-  *>•) 
both.     And  whenfoever  any  intcrcfi  paffeth  from  the  party,  there  £  {-^g^iJ  ^^* 
can  be  no  eftoppd  againfi  him,  and  [f]  fo  it  was  adjudged.    Hereby  ,hc  K.ihg*»  *" 
you  (hall  underfiand  your  bookes  the  better  which  treat  of  thofe  mat-  Bench.  Vide 

ters,  M*<^li-  6-  * 

7.  £iiz. 
^y^  >34«  ^35*        C^]  H'*U*  44«  £^s.  Rot  ^459.  in  CommoQi  Banco  inter  ElJice  &  Cowne. 

(4)  [See  Note  a^6.]  comprifes  a    moft    copious   and   excellent 

(5)  See  further  as  toleafes  by  tenants  in     treatife  on  a  very  difiicult  and  exicniivc 
tail,  hufband  and  wife,  and  eccleftaflical     fubje^. 

perfont,  in  Vin.  Abr.  tit.  Eftates  and  tit.         (6)  i.  //.  5.  7.  *;»  AJbt.    Hal.  MSS. 
* Cot^rmationt  and  New  Abr.  tit.  Leafes^         (7)  [See  Note  267.] 
which  title  in  the  latter  boojc  h  generally         (8)  Intratiir  H.  34.£liz.  Rot.  71.    Kiuf 

$ttributed  to  lord  chief  baron  Gilbert|  and  iuid  f/w^.-— Hal.  MbS. 
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ters^  and  accordingly  it  wa<  adjadged  that  where  tenant  in  taile  and 
he  in  the  remainder  in  fee  joyned  in  a  grant  of  a  rent  charge  by  deed 
in  fee»  and  after  tenant  in  taile  died  without  iffue,  the  grantee  dif- 
^  trsuned  and  avowed  by  force  of  a  graunt  from  him  in  the  reniainder» 

and  upon  nam  concept,  the  jury  found  the  fpeciall  matter,  and  it  was 
adjudged  for  the  avowant  j  for  vitry  one  granted  according  to  his 
cftate  and  intereft. 

Leafes  for  lives  or  veares  are  of  three  natures :  fome  be  good  in    Xa  r «  l>.1 
law ;  fome  be  voydabfe  by  entry,  and  fome  voyd  without  entry.  Of  ^    ^         ^ 
fuch  as  be  good  in  law,  fome  be  good  at  the  common  law  as  made  by 
tenant  in  fee,  whereof  LittUton  here  putteth  his  cafe :  fome  by  a& 
(}.Co»  64.  b«)     of  parliament ;  sis  tenant  in  taile.  a  biihop  feifed  in  fee  in  the  right 

of  his  church  alone  without  his  chapter,  a  man  feifed  in  fee  fimple  or 
fee  taile  in  the  right  of  his  wife  together  with  his  wife  (ashathbeene^ 
faid)  may  by  deed  indented  make  leafes  for  2 1  yeares  or  three  lives 
in  fuch  manner  and  forme  as  hath  been  faid  and  by  the  itatute  [</] 
\i]  32.  H.  8«  is  limited,  all  which  were  voydable  by  the  common  law  when  Liu 
cap.  »B.  tlcicn  wrote,  and  now  are  made  good  by  parliament. 

An  infant  feifed  of  land  holden  in  focage,  may  by  cuftome  make  a 

leafe  at  his  age  of  i  ^  yeares,  and  (hall  binde  him,  which  leafe  was 

voydable  by  the  common  law;  (1)  voydable,  fome  by  the  common 

law,  after  the  death  of  the  leafor,  as  of  tenant  in  taile,  a  bilhop,  &c. 

fFlcw.  264.  b.    or  after  the  death  of  the  hulband  (intended  of  leafes  not  warranted 

Cro.  Ja.  173.)     by  the  faid  flatute  of  32.  //.  8.) ;  fome  voydable  by  ad  of  parlia- 

ment,  as  by  a  bifhop  though  it  be  confirmed  by  deane  and  chapter,. 

if  it  be  not  warranted  by  the  ftatute  of  3  a.  /f.  &.  and  fo  of  a  deane 

and  chapter  after  t.ie  death  of  the  deane ;  fome  voydable  at  timea 

by  the  le^or  himfelfe  or  his  heires,  as  by  an  infant  and  the  like« 

Some  voyde  infuturo,  and  fome  voide  in  pra/enti.     Infuturo^  as  if 

a  tenant  in  taile  make  a  leafe  for  yeares  and  die  without  iiTuc,  it  is 

f  r]  33.  H.  S.      voide,  as  to  them  in  reverfion  or  remainder,  though  it  be  made  [/] 

Dier.  3.  Co.  59,  according  to  the  faid  fiatute.    If  a  prebend,  parfon  or  vicar  make  a 

Colled  c  cafe?*    ^'^^^  ^°^  yeares,  it  is  voide  by  death,  if  it  be  not  according  to  the 

Hunt*s  cafe        flatutes.    Otherwife  it  is  of  a  leafe  for  life,  for  that  is  voidable,  et 

Touched.  ^c  defimilibus, 

( I.  Ro.  Abr.  Some  voide  in  pr^tfinti ;  as  if  one  make  a  leafe  for  fo  many  yearea 

^^^*)  as  he  fhall  live,  this  is  voide  in  pra/enti  for  the  incertainty.     Et  fie 

infimilibusy  whereof  Littleton  himfelfe  will  teach  you  next  and  im<* 
mediately,  and  I  know  you  would  now  gladly  heare  him^ 

PL  Com.  '*  Fur  termi^^  Pro  termiuo,  Tmuntf/ in  the  underftanding  of  the 

Wroteil.  19S.  law  doth  not  onely  fignifie  the  limits  and  limitation  of  time,  but  alfo 
33.  H.  8.  tit.  the  eftate  and  intereil  that  paifeth  for  that  time.  As  if  a  man  make 
expofition  dci  ^  ^^^^^  ^^^  twenty  one  yeares,  and  after  make  a  leafe  to  begin  a 
s'co.'i4^.  in  >^^^  '^  exfiratione  pr4gdiQi  termini  1 1  annorum  dimiJf.tXi^^  after  the  firft 
Davenport's  Icafe  is  iurrendred,  yet  the  fecond  leafe  fhall  begin  prefently ;  but 
cafe.  if  it  had  beene  to  begin  pofi  finem  et  expirationem  pr^diB^  21  atmo*^ 

(5.  Co.  7.  r^jff^  in  that  cafe  although  the  firft  terme  had  beene  furrendred,  yet 
'  Ro  Ab?^8*Q^5  ^^^  ^*scond  leafe  (hould  not  begin  till  after  the  21  yeares  be  ended  by 
\f]\,  Co.  1 54.  cfiiuxion  of  time ;  and  fo  note  the  diverfitie  betweene  the  terme  for 
in  the  Reaor  of  21  ycares,  and  21  yeares;  and  [/]  herewith  agreeth  the  lord  Paget*^ 

Chediogtoo'i        cafe. 

r^i*  Vd  s  ft  t^l  Words  to  make  a  leafe  be,  demife,  grant,  to  fearme  let,  b^- 
i\u   ^^   ^  *   take;  and  whatfoever  word  amounicth  to  a  grant  may  ferve  to  make 

(i)  [See  Note  a6S.] 
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'    a.Ie^e.    In  the  kmg's  cafe  [b]  this  word  Commuto  doth  amoant  W  Res>^l 
fometitne  to  a  grant,  as  when  he  faith  Commfimus  IV,  ie  B.  oficium  '•*'•  ®'  »70'<- 
/euifcbalfi^e,  i^c  quamdiu  nobis  piacuerit,  and  by  that  word  alfo  he 
may  make  a  leafe :  and  [i]  therefore  a  fortiori  a  common  perfod  by  [<J  8.  H.  6«  34. 
that  word  may  doe  the  fame. 

**  Di  artaint  ans,^*    For  regularly  in  every  lea(e  for  yeares  the 
terme'muft  have  a  certaine  beginning  and  a  certaine  end ;  and  here- 
with l^k]  agreeth  BraSon,  terminus  annoriim  eertus  debet  ejfe  et  detirwU"  [^]  14*  H.  8. 14, 
matus.     And  Littleton  is  here  to  be  underftood,  firft,  that  the  yeares  3'  M«,  Jcajo 
xnuil  be  certwne  when  the  Icafc  is  to  take  cfFeA  in  interefi  or  poifef-  jj^'j^  67.*  s     *    ' 
fion.     For  before  it  takes  effed  in  poffeflion'or  intereft,  it  may  de«  andFuMer't 
pend  upon  an  incertainty»  viz.  upon  a  poffible  contingent  before  it  cafeyPJ*  Com. 
begin  in  poflefiion  or  intereft,  or  upon  a  limitation  or  condition  fnb-  ^73*  ^nd 
fequent.     Secondly,  albeit  there  appeare  no  certainty  of  yeares  in  ^^^^'*'*  ^^ 

I  the  leafe,  yet  if  by  reference  to  a  certainty  it  may  be  made  certaine  4.  h,  5 

it  fufficethy  ^ia  id  cert  urn  eft  quod  certum  reddi  peteft»     For  example  2z.  H.  7.  3V. 
of  the  firft.  '  If  J,  feifed  of  lands  in  fee  grant  to  B.  that  when  B.  Vid.lecafe  del 
payes  to  A,  xx.  {hillings^  that  from  thenceforth  he  fhall  have  and  eve^uede  Bathe, 
occupie  the  land  for  ai  yeares,  and  after  B.  jpayes  the  xx.  (hillings,  |'^^  3J»  3S« 
^his  u  a  eood  leafe  for  2 1  yeares  from  thenceforth.    For  the  fecond,  cap.  9.  Vid*  i 
\{  J.  leaieth  his  land  to  B,  for  fo  many  yeares  as  B,  hath  in  the  Co.  155,  i^a^* 
jnannor  of  DtJi,  and  B.  hath  then  a  terme  in  the  mannor  of  Dale  Reaor  de 
for  10  yeares»  this  is  a  good  leafe  by  A.  to  B*  of  the  land  of  ^.  for  ^^hedinjton'f 
lo  yeares.    If  the  par&n  of  D.  make  a  Icaic  of  his  glebe  for  fo  /*.\o.  Afar 
many  yeares  as  he  fiiall  be  parfon  there,  this  cannot  be  made  cer^  s^'g^  %\^\  * 
t^ne  by  any  meanes,  for  nothing  is  more  uncertaipe  then  the  time 
of  death.  Terminus  *vita  eft  incertus,  et  licet  nibil  certius  fit  morte,  Bradl.  lib.  2« 
nibil  tamen  incertius  eft  bora  mortis  (2).     But  if  he  make  a  leafe  for  "P'  ^'   ?**  **• 
three  yeares»  and  fo  Irom  three  yeares  to  three  yeares,  fo  long  as  he  eiu  R  t^^*^- 
ihall  be  parfon,  this  is  a  good  leafe  for  6  yeares,  if  he  continue  par-  j^  ^^^  bano^* 
fbn  fo  long,  firil  for  three  yearesj  and  after  that  for  three  yeares ; 
and  for  the  refidue  uncertaine  (3). 

If  a  man  make  a  leafe  to  /•  S.  for  fo  many  yeares  as  /•  J\r.  (hall 
Dame,  this  at  the  beginning  is  uncertaine;  but  when  /.  N,  hath 
named  the  yeares,  then  it  is  a  good  leafe  for  fo  many  yeares. 

A  "man  maketh  aleafe  for  21  yeares  if/.  $.  live  fo  long ;  this  is  a  PI*  Com.  Say 
good  leafe  for  yeares,  and  yet  is  certaine  in  incertainty,  for  the  life  *°**  f  "•i«''f 
of  L  S.  is  incertaine.     See  many  excellent  cafes  concerning  this        '    Ja^*^^**  - 
matter  put  in  the  faid  cafe  of  the  bi(hop  of  Batb  and  ff^ells.    By  the  «fcap.  c.  *  *^' 

.  ancient  law  of  England  for  many  refpeds  a  man  could  not  have  made  red.  i. 

-r4>6«  ^*J  ^  ^^^f^  above  40  yeares  at  the  moft,  for  then  it  was  faid  that  by 
long  leafes  many  were  prejudiced,  and  many  times  men  dilhericed, 
but  that  ancient  law  is  antiquated  (9).  * 

In  the  eye  of  the  law  any  eftaie  for  life  being,  as  Littleton  hath 
faid,  an  eflaie  of  freehold,  againft  whom  a  pnecipe  quod  reddest 
doth  lye,  i&  an  higher  and  greater  ellate  than  a  leafe  for  yeares, 
though  it  be  for  a  thoufand  or  more,  which  never  are  without  fuf« 
picion  of  fraud  ;  and  they  were  ihe  leiTe  valuable,  for  that  at  the 
common  law  they  were  fubjed  unto,  and  under  the  power  of  the 
tenant  of  the  freehold,  the  learning  whereof  ilandeth  thus,  and  is 
Worthy  to  be  l^nowne.  When  LittUton  wrote,  if  a  man  bad  made  a 
l^afe  for  yeares  by  writing,  and  he  that  had  the  freehold  had  fuf- 

ftrcd 
(2)  [Sec  Note  269.]  [4$.  a.] 

\Si  LSee-^Iote  179.3  (i)  [See  l^o;ca7i,J 
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fered  himfelfe  to  be  impleaded  in  a  reall  adion  hj  collufion  to  bar 
the  leflee  of  his  terme,  and  made  default,  &c.  the  flatate  of  Glome*' 
gave  the  leiTee  for  yeares  fome  remedy  by  way  of  receipt,  and  9, 
iriall  whether  the  demandant  did  move  the  plea  by  good  ri|^ht  or 
collttfion ;  and  if  it  were  found  by  coUufion,  then  the  termor  mould ' 
enjoy  his  tearme^  and  the  execution  of  the  judgement  ihould  ftay 
untiU  after  the  tearme  ended  (a) .  9ut  this  fUtute  extended  not  to  ^ 
cafes*  Flrll,  if  the  leafe  were  without  writings  for  the  words  of  this. 
I  u  Cok  }3«         aft  are,  (  fo  chat  the  termor  may  have  recovery  by  writ  of  covenant. )l 

2.  It  extended  not  but  to  a  recovery  by  default  (3).  3.  The  ter- 
mor could  not  be  relieved  by  this  ftatute,  unlefTe  he  knew  of  the  re* 
covery,  and  were  received,  &c.  4^  By  the  better  opinion  of  bookes^. 
it  extended  not  to  tenants  by  ftatute  merchant,  ftatute  ftaple,  or  eb^it^ 
[f]  ai.  H.  S.  j^  j4q^  jq  gardian.  [/]  But  now  the  ftatute  of  21.  H,  8»  doth  give 
cap^  15-  remedy  in  all  the  faid  cafes  faving  the  cafe  of  the  gardian,  and 

ei\cch  them  power  ta  fatfifie  all  manner  of  recoveries  had  againft 
the  tenants  of  the  freehold  upon  fained  and  untrue  titles,  ^.  Now 
{m\  That  a  the  [m]  ftatute  fakh,  that  it  was  a  doubt  before  that  ftatui^  whether 
termor  might  ^  termor  for  yeares  might  falilfie  or  no :  l^ut  yet  U  fecmeth  by  the 
Coromon^Law  better  opinion  of  books  in  fo  great  variety,,  that  n/e  having  bu(  a  chat- 
tM.  19.  £•  3.  tell^  was  not  able  by  the  common  Uw  to  falfifie  a  covinous  recover)!? 
Air.  %%•  of  the  freehold,  becaufe  he  could  not  have  the  thin^  thA^  was  re-^ 

ai.  E.  3*  I'  covered  (4).  [«]  And  Tbirmng  and  H^nkford  doe  hddthat  a  gzxr* 
7-  ]^-  ^'  "J*'     dian  is  pot  within  the  ftatute  of  QIohc\ 

pi.C0m.l3.  ^'  ^^^  coparceners  be,  and  one  of  them  let  her  part  to  anothg^ 

]o,  £.  3*  46.  for  yeares,  and  after  upon  a  writ  of  partition  brought  againft  the' 
jg.  £.  3*  tt(ct\t  leftbr  too  little  is  allotted  to  the  leiEbrji  it  is  holdep  by  Tome  that  the. 
1  \f  *  I,  I J  Icilee  cannot  avoid  it,  for  that  it  is  made  by  the  oath  of  men,  and 
or*iOi^H?6«  judgement  is  thereupon  given  that  the  partition  fiiall  remaine  firme 
f  «uz?recoTcry  and  ftible.  But  if  there  be  two  coparceners  of  three  acres  of  landit 
9.  43.  Air.  41.  every  one  of  equal  value,  and  the  one  ooparcener  letteth  her  part^ 
26.  H.  8.  a  and  alter  make  partition,  and  one  acre  is  allotted  onely  to  the  le£» 
Q.  E.^  38*  (^f^  ihQ  je£ee  is  not  bound  hereby,  but  be  may  enter  and  take  the' 
xIh.  8V4.  '  profits  of  another  half  acre,  for  that  of  right  belongs  onto  him 
9.  C<k.  fo..  135.  (s)-  Thus  much  have  I  thought  good  to  fet  downe,  &t  it  fufficetK 
Afcoughe*s  cafe,  not  to  know  what  the  law  is  in  theie  cafes,  unlejjTe  he  underftand  thp 
[»]  7*  ^.  4. 1*.  reafon  and  caufc  thereof. 

33.  H.  8.  Uicr.       ^p^  jjjj^jj  ^^  ^^Y^  htttit  faid)  a  leafe  for  yeares  mnft  have  a  cerv 

^''  taine  beginning,  and  a  certaine  endt  yet  the  continuance  thereof 

may  be  incertaine,  for  the  fame  may  ceafe  and  revive  againe  in 

divers  cafes  (6).    As  if  tenant  in  taile  make  a  leafe  for  yeares  re- 

ferving  xx.  (hillings,  and  after  take  a  wife  and  dye  without  iiTuea^ 

(7  Co.  9.  a.       HQ^  ^5  jQ  jjjpi  jn  the  reverfion  the  lea^e  is  meerly  void :  but  if  h^ 

J'  ^\'       '       indow  the  wife  of  tenant  in  uile  of  the  land,  (as  me  may  be  though 

r«]  jo.£.3.3.6>  the  eftate  taile  be  determined)  now  is  the  leafe  as  to  the  tenant  ia 

34.  Aff.  15.  dower  (who  is  in  of  the  ftate  of  her  huft>and)  [«]  revived  againe  a$. 
23.  £.  3.  againft  her,  for  as  to  her  the  eftate  taile  continueth,  for  ftie  ftiali  be 
^°^  ^l\  \  ^^  tend  ant  for  the  third  part  of  the  rent  fervices,  and  yet  they  were 
^^'    ^'  '    '      extind  by  adl  in  law.  So  it  is  if  tenant  in  taile  make  a  leafe  for  yeares 

Hi 

(ft)  [See Note  lya.^  fequatur  fvb  periculo*    9.  £•  4.  38*    HaU 

(3)  Ornddition,  16.  H.  7,  5.    9,1.  If,  7,  MSS. 

1$.    5.  H«7.39.    8.H.7.6.    12.  H.  8.7.  (4)  [See  Note  173.] 

S7.  H.  8.  7*     11.  £.  4. 1 o.  ^M  nihil  dicit,  (5)  [See  Note  174.} 

er  dtfclaimer*    ^.  E.  4..  37.  hy  Danfyt  or  (6)  Vid.  7.  Rep^  tbi  iorl  tf  Bidfprd^t 

on  defauk  qftbi  fvoudei  at  tb(  grand  cape  or  (aft.    Hal.  MSS, 
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i^JuprMt  ^<1  dyelk  without  ifioe,  his  wife  enfeint  with  a  foane^  he  m 

the  reverfion  enter,  again  (I  him  the  leafe  is  void,  but  after  the  fonne 

be  borne  the  leafe  is  good,  if  it  be  made  according  to  the  [^]  {la«  [^]  31,  h.  S*  * 

lote,  and  otherwife  is  voydable.  ca«  at. 

The  king  made  a  gift  in  taile  of  the  mannor  of  Eaftfarleigb  in 
Kititt  to  l^\  to  hold  by  knights  fervice ;  JF.  made  a  leafe  to  A*  for 
thirty -fixe  yeares.  referring  thirteene  pound  rent ;   W,  died,  his 
fonne  and  heire  of  full  age.     All  this  was  found  by  office.     As  to 
the  king  this  leafe  u  not  of  force,  for  he  ihall  have  his  primer  Jkifin^ 
as  of  Lands  in  poiTeffion,  but  after  livery,  the  leflee  may  enter ;  and  (i.  R«,  Abiv 
if  the  iiliie  in  taile  accept  the  rent,  the  leafe  (hall  binde  him,  for  84x0 
the  king's  frimerjiifin  ihall  not  take  away  the  elediion  of  the  iiFue  [^]  P«fch.  x.  « 
-    in  taule,  for  it  may  be  that  the  rent  was  better  than  the  land  :  [r]  \l^^\%^^ 
And  fo  it  was  adjudged  in  Awjten^i  cafe,  as  1  had  it  of  the  report  of  tion"  nntntfion 
mafler  Edwi9ud  Plowden,  a  grave  and  learned  apprentice  of  law.        in  the  Exchequer 
If  tenant  in  fee  take  wife,  and  make  a  leafe  tor  yeares,  and  dieth»  ifamft  Aaften. 
the  wife  is  endowed^  flie.lh^  avoid  the  leafe,  but  after  her  deceafe  p'^tP'^' 
the  leafe  (hall  be  in  force  againe.    But  if  the  patron  grant  the  next  ph^*^^*M'af?n  «• 
avoydance,  and  after  parfon,  patron»  and  ordinary,  l^ore  the  fbu  i^.YXxt.  cL  lo. 
tute,  [4/1  had  made  a  leafe  ot  the  glebe  for  yeares,  and  after  the  Ifl  (.  £.  ^ 
parfon  dieth,  and  the  grantee  of  the  next  avbydance  had  prefented  ^'^^  7^ 
aderketo  the  church,  who  is  admitted,  inftituted,  and  indudied,  (^"^C*'- 55»«) 
and  dieth  withiii  the  terme  |   the  patron  prefents  a  new  clerke*  JZ',  ait  p^V?  1 
and  he  is  admitted,  inJUituted,  and  induded,  albeit  he  commeth  a.R.r,*ao.) 
in. under  the  patron  that  was  party  to   the  leafe,   yet  becaufe  9«  H.^.  33, 
the  laft  incumbent,  who  had  the  whole   ftate   in  him,  avoyded  (^^^  7-) 
the  leafe,  it  fhall  not   revive  againe,  no  more  than  if  a  feme 
covert  levy  a  fine  alone,  if  the  hufband  enter  and  avoyd  the  fine, 
and  4yc,  the  whole  eUate  is  fo  avoyded  as  it  ihall  not  binde  the  (Hob.  mc. 
frife  after  his  death  (7).  ^  10.  Co. 43.) 

J  j.6«  b«l      ^  ^  woman  be  endowed  of  an  advowfon  which  is  appropriated,  %.  e.  3.  g. 
and  Ihe  prefent,  and  her  incumbent  is  admitted,  inftituted,  and  in-  per  Scroope. 
duded,  albdt  the  incumbent  dye,  yet  is  the  appropriation  wholly  i'*  ^^*  Abr< 
difiblved,  becaufe  the  incumbent,  which  came  in  by  prefentation,  ^^^  ^^*) 
had  the  whole  ibte  in  him ;  and  fo  was  it  adjudged,  as  the  cafe  is  to 
be  intended  (i). 

Tenant  in  taile  make  a  leafe  for  forty  yeares,  refcrving  a  rent,  PI.C0m.437  ?^ 
to  commence  ten  yeares  after;  tenant  in  taile  dye;  the  iffue  enter  (1-  fto.  Abr. 
and  enfeoffe  ^. ;  ten  yeares  expire,  the  leiTee  enter:  if  A.  accept  83«-.842,  S4> 
the  rent,  the  leafe  is  good,  for  he  ihall  have  the  fame  eledlion  that  '*  ^V*'  *^* 
the  ilTne  in  taile  had,  either  to  make  it  good,  or  to  avoid  it,  fo  as  ^^''^ 
it  could  not  be  precifely  affirmed,  wheclier  by  the  entry  of  the  liTue 
this  executory  leafe  was  avoided,  but  it  dependexh  incertainly  upoa 
the  will  of  the  feoSee  (2).    But  now  I  know  you  are  deftrous  tp 
Jieare  LittUton^  who  is  ipeaking  to  you. 

•*  Et  fuant  leJeJee  enter  per  force  del  leafe,  donques  il  eft  tenant  pur  (t.ll(i.Abr.4o-. 
-«*  terme  des  ans.**     And  true  it  is,  that  to  many  purpofes  he  is  hot  te*  C.o.  Car.  110/ 
naht  for  yeares  until  he  enter :  as  a  releafe  made  to  him  is  not  good  ^^'^ 
to  him  to  increafe  his  eftate,  before  entry ;  but  he  may  releafe  the 
.rent  referved  before  entry,  in  refpedk  of  the  privity.    Neither  can  v  S-ft  a?- 
Ihe  leflbr  grant  away  the  reverfion  by  the  name  of  the  reverfion,  455."  *      ' 

before 
{y)A^udgedaecordingh  Cro.  Cha.  Phw-     {4^.  h.] 
Jen  V.  Oldford  58a.     But  in  Hill.  10.  Eliz.         (i)  [Se«  Note  275.] 
C  B.  E.  ^^%.  adjudged  that  the  leafe  re-         i^j  [S.c  N.>te  a76, 1 
atiiad.    Fcljdorekirj^irscafe.   HmI.  MSb.  ^ 
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(Cro«  J*-  ^-  before  entry,  r///  Sea.  567.  But  the  lelfee  before  entrf  haA  ail 
j.  Co.  114.)       intercft,  inttrtffe  termim^  grantablc  to  another.     Fide  Scft.  319. 

And  albeit  the  lefTor  dye  before  the  jeflee  enters,  yet  the  leflee  tmf 

enter  into  the  lands>  as  our  authtif  himfelfe  holdeth  in  this  Chapter* 

And  fo  if  the  leiTee  dyeth  before  he  entred>  yet  his  executors  or  ad<* 

miniftrators  may  enter,  becaufe  he  prefentiy  by  the  leafe  hat]^  ail 

intereft  in  him :  and  if  it  be  made  to  two,  and  one  dye  before  entry^ 

his  intereft  (hatl  furvive.     FUe  Stdt,  z%u 

He  that  hath  a  leafe  for  yeares,  hath  it  either  in  his  owne  rirtt#' 

V.  %t6L  66c.      thereof  Littleton  hath  here  fpoken,  or  in  another's  right,  and  thae 

snore  folly  of       in  divers  manners ;  as  a  man  may  have  a  terme  for  veares  in  thd 

thit  matter.        right  of  his  wife,  whereof  the  bufband  hath  power  to  difpofe  at  any 

(Hob.  3.)  tiine  during  his  Ufe,  and  if  he  fonriveth  his  wife,  the  law  doth  eive 

the  (eafe  to  him.  Bat  if  he  make  no  difpofition  thereof,  and  his 
wife  furvive  him,  it  remaineth  with  the  wife :  but  of  this  in  anothef 
pbce  more  fully. 

If  a  man  be  poflefled  of  a  terme  of  forty  yeares  in  the  right  of  his 
(f .  Ro.  Abr.  y9\kf  and  maketh  a  leafe  for  twenty  yeares,  referving  a  rent,  and 
M4»  345*  die,  the  wife  ihall  have  the  refidue  of  the  terme,  but  the  -executors 

Flow.  191.)        of  the  hufband  (hall  have  the  rent,  for  it  was  not  incident  to  the  re- 

verfion,  for  that  the  wife*  was  not  party  to  the  leafe  (3).    So  note» 
a  difpofuion  of  part  of  the  terme  is  no  difpofttion  of  the  whole.  But 
if  the  hu/band  grant  the  whole  terme,  apon  condition  that  the  gran- 
tee (hall  pay  a  famme  of  money  to  his  executors,  &c.  the  hafband 
die,  the  condition  is  broken,  the  executors  enter,  this  is  a  difpoiition 
of  the  terme,  and  the  wife  is  barred  thereof,  for  the  whole  intereft 
was  pa(red  away  (4). 
Hit.  17.  El.  in         ^^^  ^^^^^  ^^  made  to  a  baron  and  feme  for  terme  of  their  lives^ 
«h<:king*sbcnch.  the  remainder  to  the  executors  of  the  furvivor  of  them,  the  hu(band 
(Poft.  351.         grant  away  this  terme  and  dieth,  this  (hail  not  barr  the  wife,  for  that 
10.  Co.  5  T.         jjjg  ^jfg  Yi^ii  but  a  poflibility,  and  no  intereft. 

"^AfT^  If  the  ha(band  and  wife  be  ejected  of  a  terme  in  the  right  of  his 

il.Com.  4iV»'b.  ^^^'  *"^  ^^*  hu(band  bring  an  ejeSlione frma  in  his  owne  name  (5), 
(i!  Ro.  kep.*  and  have  judj^ement  to  recover,  this  is  an  alteration  of  the  terme, 
359.}  and  vefteth  it  in  the  huft>and  (6). 

If  a  leafe  for  yeares  be  made  to  a  bi(hop  and  his  fucce(rors,  yet  his 

executors  or  adminiftrators  (hall  have  it  in  auter  droit,  for  re|;ularly 

no  chattell  can  eoe  in  fucceftion  in  a  cafe  of  a  fole  corporation,  no 

more  then  if  a  leafe  be  made  to  a  man  and  his  heires  it  can  goe  to 

his  heires.    But  let  us  returne  to  Littleton  (7). 

Co.  !•  Touching  the  time  of  the  beginnine  of  a  leafe  for  yeares,  it  is  to 

Clayton*!  ctle*     be  obferved,  that  if  a  leafe  be  made  oy  indenture,  bearing  date  26 

12.  Elis.  Maii,  &c.  to  have  aad  to  hold  for  twenty  one  yeares,  from  the  date* 

Dyer  ftS6.  or  from  the  day  of  the  date  (8),  it  (hall  begin  on  the  twenty  feventh 

(*•  ^®cJ^'       day  of  May  (9).     If  the  leafe  beare  date  the  twenty  fixt  day  of 

$^'   . '°*         Majf  &c.  to  have  and  to  hold  from  the  makin?  hereof,  or  from 

Poft.isVa.)       henceforth,  it  (hall  begin  on  the  day  on  which  it  is  delivered,  for 

14. Bl.  Dy.307.  the  words  of  the  indenture  are  not  of  any  eifed  till  the  delivery, 

c,  ELDy.iiS.     m^ji  thereby  from  the  making,  or  from  henceforth,  take  their  firft 

i  o^Ci^Chal?'  *^^-     ^"'  if  it  be  tf  die  con/eaionis,  then  it  (hall  begin  on  the  next 

^|°j  day  after  the  deliverie.    if  (he  bahendum  be  for  the  terme  of  twenty 

00^ 

(3)  r See  Note  177.]  (7)  Hic./tf/.  9.  «.    Hal.MSS. 

(4)  [See  Note  S78.I  (8)  [See  Note  ^%z.'\ 

(5)  [See  Note  279.]  (9)  [See  Note  a8a.i 

(6)  [Sec  Note  t«o.] 
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one  ytzres,  without  mentioning  when  it  (hail  bej;in»  it  Ihall  begm 

from  the  deliverie,  for  there  the  words  take  effeS,  as  is  aforefaid. 

If  an  indenture  of  leafe  beare  date  which  is  void  or  impoffibley  as  z.  Co.  3. 

the  thirtieth  day  of  Fehruarie^  or  the  fortieth  of  MarcHf^  if  in  this  GMud'sc^tu 

cafe  the  terme  be  limited  to  begin  from  the  date,  it  (hall  begin  from 

the  delivery,  as  if  there  hid  been  no  date  at  all  [a]     And  fo  it  is,  l^J  ^^*  ^"^T^. 

if  a  man  by  indenture  of  leafe,  either  recite  a  leafe  which  is  not,  or  liafej^Br.  61!*^ 

is  void,  or  mifrecite  a  leafe  in  point  materiall  which  is  tneje,  to  have  3.  £i.  Dy.  195* 

^nd  to  hold  from  the  ending  of  the  former  leafe,  this  leafe  (hall  i..  Mar.  Dyer 

begin  in  courfe  of  time  from  the  deliverte  thereof  (10).  'i.^«  ^ 

(Cro.  Car.  40CU 

"  Ei^  le  Jefir  m  tiel  cafa  rtfirvi  aJt^tm  annual  reutjur  titl  haft  ,[  r<,'  ^1,^.  840, 
**  ilp9tt  §pier  a  difitiywtr  par  k  rmt,  ou  U  fnt  Ofutr  a&iw  tk  diht  fnt  i ,  Sid.  4S0.) 
"  les  arcragtu** 

(47*  ^0         "  RifirvB  a  luf  mn  atnual  rent^  ^r.*'     Firfl,  it  appeareth  [i^]  f*)  7.  Co.  aj. 
kerc  by  Littkttn  chat  a-  rent  muft  be  refcrvedout  of  the  lands  or  tc-  f^  ^^0*^**  6 
sements,  whereonto  the  leiflar  may  have  refort  or  recouife  to  dillreinc,  Jcro.  ja.^fy  3  * 
I  as  Littkfn  here  alio  faithv  and  therefore  a  rent  cannot  be  referved  Po^..  141. 1. ' 

!  by  a  commoD  peribn  (i)  out  of  any  incorpoHeall  inheritance,  as  ad-  144- <^< 

vowfons,  commons,  ofices,  ccvodie,  rauldure  of  a  mill,  ty  thes,  fay  res,  5*  ^o.  3. 
markets^ liberties,  ptiri1edg6s,  franchifes, and  the  like,  [r]  Bat  if  X\'^^?k\^^^* 
the  leafe  be-  made  of  tkem  by  deed  (2)  for  yeares,  it  may  be  good  ^^i^^  *  ^.  q^ 
by  way  of  contraft  to  have  an  aftion  of  debt,  but  difiteine  the  lef-  Mountjoy'i  cafe. 
for  cannot.     Neither  (hall  it  paiTe  with  the  grant  of  the  reverfion,  Noy  60.) 
for  that  it  is  no  rent  incident  to  the  reverfmn  (3).     But  if  any  rent  [r]  30.  AfT. 
be  referved  in  fuch  cafe  upon  a  leafe  for  life,  it  i^  utterly  void,  for  P*  5* 
that  in  that  cafe  no  adion  of  debt  doth  lie  (4).     But  if  a  man  dc-  ^*'  ^'  ^°' 
mifeth  the  vefture  or  herbage  of  his  land,  he  may  referve  a  rent  for  ,,  pj,  41^2*  u 
that  the  thing  is  maynorable,  and  the  leiTor  may  diflreine  the  cattell  1 1.  h.  4,  s^. 
•pon  the  land  (5)  :  and  (b  a  reverfion,  or  a  remainder  of  lands  or  te-  19*.  2-  2. 
nements  may  be  granted  refeiving  a  rent,  for  the  apparent  poffibility  ^^^%  "^* 
that  it  may  come  in  pofleffion  (6) ,  and  they  are  tenements  within  the  ^\^^  \^^* 
words  of  LittUton,  ,6.  Am  6cx 

14.  £•  3.  Scir.  fac.  ill.  5.  £.  3.  68.  17.  E.  3.  75.  ix.  H.  4.  40.  3.  H.  6.  ii.  45. 
sa  H.  6. 12*  %u  H.  6. 11.  5.  H.  7.  39.  ax.  H.  7.  19.  17.  £•  a.  £x.  iia.  23.  £1, 
Pycr  377. 

[a"]  It  appeareth  by  Littleton,  that  refer^vandd  is  an  apt  word  of  M4o-E.  3*47. 
re(erving  a  rent,  and  fo  is  reddendo,  Jolvendo,  facitndo,  in*u§mendo,  ^'  ^*  3-  ^7- 
Hummodo,  and  the  like  (7).  3!*H.*6^4c*' 

31.  AiT.  p.  30.  3.  AIT  9.  26.  AfT.  66.  32.  £•  3.  Br.  291.  8.  £.  4.  8.  10.  £1.  Dy.  276.  PL 
Com.  en  Browning  and  Beefton*s  cafe,  fo.  131,  132,  &c. 

[^]  And  note  a  div«r(ity  between  an  exception  (which  is  ever  of^  [*].5o.  E.  3.  i«, 
part  of  the  thing  granted  and  of  a  thing  in  effe)  for  which,  except is^  13-  Afl:  9. 
Jalvti  prater,  and  the  like,  be  apt  words  ;  and  a  refervation  which  is  3^'  ^'  3*  »o- 
alwaies  of  a  thing  not  in  ejfe,  but  newly  created  or  referved  out  of  ^ *]  Aff?  it! 

"*^  29.  £.  3«  14, 
5.  H.  6.  4$.    10.  H.  6*  8. 41.     33.  H«.6.  i.  35.  H.  6.  34.   X7.  AIT.    24.  H-  %^  i.    44.  ^,  3. 4|, 
FU  Com.  361. 

(10)  [Sec  Note  183.]  (4)  [See  Note  287.] 

J.  .,  (5)  Qu«re,  b9w  ajfyeJbaUhe  broughtiff 

ge^rJl:]  «LS«  Notour,} 
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Ul  Bra^.  fi.  t.  the  land  or  tenement  demifed.    [r]  P^Orit  imm  dmi  rm  dan  itfar^ 

'•  3^*  ^'  tim  rti  retimre,  tfel  patum  di  Urtinnuiis,  it  ilia  pars  pum  ntind 

^J\  *^L  •M^  ^«*»  ^«  ^ft  tt/mptrfmt.  [d\  Bat  out  of  a  generall  a  part  maj^ 

Dy,  s64.  ^  excepted^  as  out  of  a  mannor^  an  acre*  tx  'utrio  gemrali  aUquid 

3S.'h.  6.  )S.  ixcipitutt  and  not  a  part  of  a  certainty^  as  oat  of  twenty  acre^ 

14  H  8.  I.  one. 

**.  ^*  3-  ^  It  is  farther  to  be  obferved*  that  the  Icflbr  cannot  refenre  to  an/ 

%  £.  \  ^6.  ^^^  ^"^  ^®  himfelfe,  for  LittUtca  faith,  n/ir^i  a  lit/,  referve  to 

t^.  Aflf.  II.  hiinfelfe.    [/]  If  two  Jointenants  be,  and  they  make  a  leafe  fbf 

[e]  5.  E.  4. 4%  yeares  by  parol],  or  deed  po)l»  referviiij;  a  rent  to  one  of  them,  this 

14.  E.  3*  Siall  enure  to  them  both ;  bat  if  it  be  io  referyed  by  deed  indented^ 
bre.  iSt.  |(  dijji  eaore  to  bim  alone  by  way  of  condafion. 

F>1  Via?'s^,  [/]  ^'^^«v  lim  i«  PQMt  of  a  cafe»  wnd  not  ittaldng  a  leafe. 
214,  iis,%i6f  tor  then  He  would  not  mcrve  the  twm,  to  hint  bat  to  him  and  hi$ 
ftc.  io.E.4.18.  heirett  for  otherwife  the  rent  fiudl  determine  by  his  death,  if  he  die 
>  I-  ^-  3*  witUn  the  cerme  (8).    [f  1  Bat  if  he  nfenrc  a  rent  generally  with* 

2    H  8.  la.     ^^  ftewiftg  to  whom  it  Sail  pet  it  fluB  m  to  Uf  hetres%    If  he  fe- 

21.  H.  7. 15*  fc*^^  *  *^^  ^^  ^^  ^  1^  amgnes,  yei  m  reat  fliatt  determine  hy 
30!  H.  8.  '  his  death)  becaoft  the  refenratioa  is  good  b«t  daring  his  life.  Soitisr 
Dy.  45.  tfherefervearenttohimaBdhisexeeatoh^itiliaireDdbvhisda^* 
Jg]  Micb.  $.  Ja.  becaafe  the  heire  hath  the  reverfioa«  a«4  the  rent  was  iaadent  to  the 
w^^^ft'  leverfion  (9) .  So  if  a  man  warrant  land  to  Jl.  and  his  afigns,  the 
Edwin,  Bjuik  le  aiCgnce  maft  vooch  daring  the  lift  of  J.  Ar  the  warnmtie  continaet 
roy.  Hii.  33.  bttt  only  daring  the  life  Z(B.fvibtt  warnaty  is  bet  for  life,  for 
p.  Rot.  1431.  want  of  words  of  inheritance.  Bat  if  the  warranty  be  to  ^.  his 
in  bank  k  rc^^  hem$  and  af&gnes,  fo  as  he  hath  an  inheritance  therein,  then  hia 
ftTtatchor  afBgnee  fhaU  vooch  after  hU  deceafe.  So  if  the  tent  be  referved 
(Po<t  21  s-bw  to  the  lefibr,  his  heiies  and  affignes^  lb  as  it  be  inddent  to  the 
ft.Ro.Abr  450.  inheritance^  then  fhalt  all  the  afiignecs  of  the  re?er£on  enjoy  th4 
12.  Co.  35.        lame. 

ttR0.Abr.743.) 

word  DWitSie,  *  AMotuJ  fiftt.**  So  it  15  if  the  rent  be  refenred  every  two  of 
iiCt.  136.  three  or  more  veares  (10).    Of  rents  Litiiifm  doth  excellendy  treat 

hereafter  in  this  Chapter  of  Rents*  and  therefiire  in  this  place  thus 

much  (hall  fuffice» 

f^l  14.H.8.15.  '•  Aiifir^mitpur  U  rent.**  Hferc  it  ts  tlectfflary  16  be  feene  of 
a.  E.  »■  tit.  what  things  a  diftrefie  may  be  taken  for  a  rent,  and  how  the  diibeffe 
Diftrffa.  6.R*ft.  ought  to  be  demeaned,  [i^]  i*  It  maft  beof  a  thing  whereof  a  va« 
Rcftoui  II.  y^Yc  propertic  is  in  fome  body,  and  therefore  dogs,  backs^  does 
Avow'  Ma       (  "  )»  conies,  and  the  like  that  nrt/er^e  n^uur^  ( 1 2)  cannot  be  dif- 

1 5.  S.  s.  treyoed.  a.  Although  it  be  of  n^uable  properue,  as  a  horfe,  ^c. 
Avower.  ft.  yet  when  a  man  or  woman  is  riding  on  him,  or  an  aire  in  a  man's 
(i.Ro.Abr.666.  hand  cutting  ofwood  and  the  like,  they  are  for  that  time  priviledged 
i^f'^}  ^^  ^^^^  ^  diftreyned  (13).  [i]  $•  Valuable  things  Aall  not 
40I  b!'  be  di(beined  for  rent  for  benefit  and  mamtenance  of  tiides,  which 
7! H.'y.  1. 1>.      by  confeqoent  are  ^r  the  common  wealth,  and  are  there  by  aotho« 

22.  E.  4.  36.  ri(y  of  law,  as  a  horfe  in  a  fmithe's  (hop  ftiall  not  be  diftreyned  for 
4.  E.  6.  tit  j^g  jg^^  i/Tuing  out  of  the  (hop,  nor  the  horfe,  &c.  in  the  hoftry,  nor 
lcro.^Ei.^5^6.     the  matcrialls  in  the  weaver's  (hop  for  making  of  cloth,  nor  cloth 

J4oy*x8x.)  ^ 

.   (8)  [S«c  Note  190.1  Treat.  onUcnts. 

(9)  [bccNote»9i.]  (11).  fScc  Note  i9ft.l 

'  (jo)  Set  further  as  to  refervation  of  rent,  (i»)  [Stc  Note  193.] 

Viii,   Abr.  u\k   Rffervat'mp  and  Gilb.  (13)  [SfeNotc  19..] 


laib.  1.  Of  Tenant  fcr  yeares.  Sed.  5^. 

or  garments  in  a  tay]or*8  (hop  (14)*  nor  facks  of  cornc  or  meale  in 
a  mill,  nor  in  a  market,  nor  any  thing  diftrayned  for  damagc/ryu^/, 
for  it  is  in  cuftody  of  law,  and  the  like. 

[i]  4.  Nothing  (hall  be  diftrayned  for  rent,  that  cannot  be  ren-  [*]  18.  E.  3.4.1. 
dcred  againe  in  as  good  plight  as  it  was  at  the  time  of  the  diftreffe   "•  ^  7*  »4.  •• 
taken  (15);  as  (heaves  or  (hockes  of  corne  or  the  lii.e  cannot  be  22.E.  /'co\.* 
diftrayned  for  rent  (16),  but  for  damage/^*/  they  may  be  dif-  a.  H.4.  .5. 
treyned  (17).   But  charrctts  or  carts  with  corne  may  be  diftreyned  ( f.  Ro.  Abr. 
for  rent,  for  they  maybe  (afely  reftored*  ^^7-) 

[/]  5.  Beafts  belonging  to  the  plow  (18%  averia  caruc^r,  (hall  U'  okehamjS, 
not  be  diftreyned  (which  is  the  ancient  common  law  of  Englan^p  for  39"  ^^'^'  ^'***4- 
no  man  (hall  be  diftreined  by  the  uteofils  or  inftruments  of  his  trade  p  ^[^  ^  ^ 
or  profeflion,  as  the  axe  of  the  carpenter,  or  the  bookes  of  a  fchol-  Reg,  ^j, 

l7«  bfcl    ^^^)  ^^^^^  goods  or  other  beafts,  which  Bradon  calls  animaLa  (or  Fief.  lib. ». 

"*      ^    ftf/f/A«^  o//o/2i,  may  be  diftrained,     [w]  6.  Furnaces,  caudrons,  or  fj:^'' 

the  like,  fixed  to  the  freehold,  or  the  doorcs  or  windowes  of  a  houfe,  g^^'"  ""  *J^ 
or  the  like  cannot  be  diftrained  (1)     f «]  Laftly,  beafts  that  efcape  4,  £  y\ 
(2)  may  be  diftrained  for  rent,  though  they  have  not  been  le<vant  and  29.  E.  3.  17. 
icuchant  (3).     [el  Note,  that  he  that  diftraines  any  thing  that  hath  [wJii.H-y.ad. 
life,  muft  impound  them  in  a  lawfull  pownd  within  three  miles  in  the  3'^*  3* 
fame  county,  and  that  is  either  overt  or  open,  in  a  pinfold  made  for  r  -i**  ^°'   ^ ^^ 
fuch  purpofes,  or  in  his  owne  clofe,  o^  in  the  clofe  of  another  by  his  10.  H.  7. 11. 
confent  (4).     And  it  is  there  called  open,becaufe  the  owner  may  n.  H.  7.  4.8. 
give  his  cattle  meat  and  drinke  without  trcfpafle  to  any  other,  and   »5-  H.  7.  17. 
then  the  cattle  muft  be  futtained  at  the  perill  of  the  owner.    [f\  Or  i*o^ric*"4ia, 
it  is  a  pownd  covert  or  clofe,  as  to  impownd  the  cattle  in  fomc  part  g.  E.  4. 
bf  his  houfe^  and  then  the  cattle  are  to  be  fuftained  with  meat  and  %z.  e.  4. 49* 
drink  at  the  perill  of  him  that  diftraineth,  and  he  ftiall  not  have  any  4.  E.  3. 
fatisfaftion  therefore.  But  if  the  diftrefTe  be  of  utenfils  of  houftiold,  f  ^'g* '  g^^ 
or  fach  lijce  dead  goods  which  may  take  harme  by  wet  or  weather,  or  ^^  H.4?  16. 
be  ftolne  away,  there  he  muft  impownd  them  in  a  houfe  or  otheif  ^2.  Leon.  7 
pownd  covert  within  three  miles  within  the  fame  county,  for  if  he  Doa.  ar  1  Siud. 
impownd  them  in  a  pownd  overt  he  muft  anfwcr  for  them.  ^}\  *•/  J-l) 

*  *  [o\  Marlcbr. 

cap.  4.  W.  I.    cap.  16. ».  &  3.     Ph  ahd  Mar.  cap.  13.    Flcta,  Iilr.    *.  cap.  *o.    6.  H.  3.  avowric 
142.     30.  AfT.  38,     I.  H.  6.  9.     22.  E.  4.  II.     F.  N.  B.  89.     Doft.  and  Stud.  lib.  a.  cap.  ^^^ 
5.  H.  7.  foL  9.  [^J  33.  H.  8.  cic*  d  ftrcf.  Br.  65.     (i.  Ro;  Abr.  673.)  • 

[^]  If  the  diftre(re  be  taken  of  goods  without  caufe,  the  owner  [q]  ^:^'^\ 

may  make  refcous;  but  if  they  be  diftrained  without  caufe,  andim-  p^'jj  b^ioo^'e, 

pounded,  the  owner  catinot  breake  the  pOwnd  and  take  them  out,  be-  ^p^^  ,  g^^  ^^  * 
caufe  they  are  then  in  the  cuftody  of  the  law^ 

[r]  But  if  a  man  diftraine  cattle  for  damage  feafanty  and  put  [r]  3.  E.  3.  tit* 

them  in  the  pownd,  and  the  owner  that  had  common  there  make  '»*"^-  i'- 
freih  fuite,  and  finde  the  doore  unlocked  (5),  he  may  juftifie  the 

taking  away  of  the  cattle  in  a  parcofraao,     [/]   If  the  owner  [/]  34. H.  6. 

breake  the  pownd,  and  take  away  his  goods,  the  parry  diftraining  '8. 
may  have  His  a^ion  departofrcrffo^  and  he  may  alfo  take  his  goods 
that  were  diftrained  wherefoever  he  find  them,  and  impo^vnd  ihem    '  » 

againe.. 


It 


(14)  [Sec  Note  195  ]  [47.  b.] 

(^l^)  20.  H.-j,  9^  13.    %uE.  4.  47*         (1)  [Sec Note 299.] 


Hal.  MSS.  .              (2)  [See  Note  300.] 

ri6)  [Sec  Note  296.]  (3)  [Sec  Note  ^01.] 

U7)  [Sec  Note  197.1  (4)   [See  Note  302.! 

(18)  [Sec  Note  J98.J  (5)  [Sec  Note  303.] 
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Dl^*8***  It  is  caHed*  a  vrnt'  de  parco  fraSo  of  thefe  «^ords  in  the  writ  [/], 

101.        *^*     Parcum  ilium  *vi  et  armisfregit.     And  the  forme  thereof  appeares 

in  the  Regifter  and  F.N.B, 

But  it  18  to  be  obftfrved,  that  for  the  rent  dae  the  laft  day  of  the 
tearme,  the  leflbr  cannot  dtftraine,  bccaufe  the  tcrme  is  ended  (6) : 
And  therefore  fome  ufe  to  referve  the  laft  halfe  ycare's  rent  at  the  feaft 
of  the  nativitie  of  Saint  jGhn  Baptift  before  the  end  of  the  terfne, 

(Doa.  and  StjKL  ^^  ^^  -^^^^  ^^^^  y^  ^^^  ^y^^^  p^^j^^  ^^  jj^^y  diftraifle  bctwene  that 

lib.  2.  cap.  9.)      ^^^  Michaelmaffi  following  ( 7 ) . 

**  A^on  de  deh,^*    Note  a  diverfiiie  betweene  a  rent  referred 

(i.  R«.  Abr.       upon  a  leafe  for  yeares,  refer ving  a  yearely  rent :  the  lefTor  may  have 

601.  Poft.29».    feycraii  aftlons  of  debt  for  every  ycare's  rent.     But  Qpon  a  bond  of 

'  contract  for  payment  of  feveral  fumme-J,  no  adlion  of  debt  lieth  till 

the  laft  day  be  paft  (8) .  But  otherwife  it  is  of  a  recoj^nizance,  whiCrh 

fee  at  large  and  the  reaibn  thereof  cap.  Releafes,  Sed.  512,  513. 

[a]  7.  H.  6.  :3.  r,^j  Note,  that  the  lord  ftiall  not  have  an  aftioh  of  debt  for  relief  Or 

^*Co*  ^t\  ^"^^  cfcuagtf  due  unto  him,  becaufe  he  hath  other  remcdic;  bat  his 

34.  E.  i.'tJt      executors  or  ad  mini  lira  tors  Ihall  have  an  adlion  therefor^?,  becaufc  it 

Avowrie233.      is  now  become  as  a  flower  falne  from  the  ftocke,  and  they  have  no 

3a.  H.  8.  other  remedy*    Neither  ftiall  the  lord  have  art  adlion  of  debt  for  aid 

f'^N^rV's     t^^fi^  marhu  otfairtjiu  Chi'vldtr,  for  the  caufe  aforelaid. 

CianriL  lib.  9.  ^^P*  35*       ^leta,  lib.  z*  cap.  40.  and  lib.  3.  cap*  14.      Braflon,  lib^  2.    fol.  36. 
W.  I.  cap.  35,    »5«  E.  3.  cap.  \u    Brittoo,  £ol.  57.  &  70.    (Poft,  3.  a.     x  Ho.  Abr.  596.)^ 

«*  Mes  en  tUl  cafe  il  covient,  que  le  Uff^r foit  feiftc  (9)  rt>  me/me 5  lev 
tenef^nts  al  temps  del  leafe  ^  car  eft  hone  plea  pur  lelejjfet  a  dire,  que  le  lef 
fir  tiovoit  riens  en  les  tenements  al  temps  del  leofe.'*  And  rhe  reafoii 
of  this  is,  for  that  in  every  contradl  there  muft  be  quid  pro  quo,  for 
contraSlus  eft  quafi  aSttis  contra  a£iiim\  and  therefore  if  the  Icftbr  hath 
liothing  in  the  land,  the  lefTee  hath  not  quid  pro  quo,  nor  any  thing 
for  which  he  (hould  pay  any  rent.  And  in  that  cafe  he  may  alfo- 
plead,  that  the  leflbr  non  dimifit,  and  give  in  evidence  tho  other 
maCter  (10). 

fx]  45.  E.  3.  7, 

*^  H  ^6  ^\  "  ^'  ^*5  •^  ^"^  ^  leafe foit  perfbit  indent,  ^\J'     If  the  Icafe  btf 

35!  h!  6. 34.  "*^®  ^y  ^^^^  indented,  then  are  both  parties  concluded,  f^]  but  if 

9.  H.6.  35.  it  be  by  deed  poll  the  Icffee  is  not  eftopped  to  fay,  that  the  leflbr 

ij.  H.  4.  2X.  had  nothing  at  the  time  of  the  leafe  made.     J.  Icflec  for  the  life  of 

r>]  2.  E.  2»  £,  makes  a  Icafc  for  yeares  by  deed  indented,  and  after  purchafcs 

f*|'g^*53-  the  rcverfion  in  fee.     B,  dieth,  J,  ftiall  avoid  his  owne  leaf^',  for  he 

PI  Com.  434.  may  confcflc  and  avoid  the  Leafe  which  took  efFedl  in  point  of  intereft> 

a8«  E.  3!  i^  and  determined  by  the  death  of  j9»     But  if  J.  h.id  nothing  in  the 

15.  E.  3.  laud,  and  made  a  leafe  for  yeares  by  deed  indented,  and  after  pur- 

E^op.  23^.  chafe  the  land,  the  leflbr  is  as  well  concluded  as  the  leifee  to  fay,  that 

/mo,  2o*.f*'  ^^^  ^^^""^"^  ^^  nothing  in  the  land  (11);  and  here  it  worketa  only 

[;s]i4.H*6.a3.  Upon  the  conclufion,  and  the  leflbr  cannot  confefle  and  avoid,  as  he 

S.  H.  4.  7.  might  in  the  other  cafe,    [z]  If  a  man  take  a  leafe  of  his  owne  land 

M  Rcfolvc  hy  deed  indented  refcrving  a  rent,  the  leflfee  is  concluded,     [a]  But 

Pa^.  s*£lis.  j/a  man  take  a  leafe  of  the  herbage  of  his  owne  land  by  deed  in- 

Banw?"*"***  dented,,  this  is  noxondufion  to  fay,  that  the  leflbr  had  nothing  in  the 

(Cro.Cha.iio.)  land> 

(6)  [Sec  Note  304.]  (9)  [See  Note  306,3 

(7)  [See  Note  305.]  (xo)  18.  £.3.  16.  Brief  1^7,    Dj*\%2^ 

(8)  See  New.  Abr,  JD#^^  B,  and  Via.     Martyne  and  Hardye.    Hixl.MSS. 
Abr.  Debt,  O.  C )  C^^  ^^^^  3^7'] 
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59' 


land,  becattfe  it  wat  not  made  of  the  land  itfelfe :  [^]  but  if  a  man 
iMce  a  leafe  for  yeares  of  his  owne  land  by  deed  indented,  the  e^p- 
pell  doth  not  continue  after  the  terme  ended  (is).  For  by  the 
maldne  of  the  leafe*  the  eiloppell  doth  grow,  andconfequcntly  by  the 
end  of  the  leafe,  the  eftoppel  determines  (i3)»  [c]  and  that 
[48*  A.J  part  of  the  iodentare  which  belonged  to  the  lef&e,  doth  after,  the 
terme  ended  belong  to  the  leffor,  which  Ihoald  not  be  if  the  e^ppell 
eontinaed* 


[^]  Mich.  3T. 
Sc  3».  EiiK.  in 
Commuoi 
Banco  adjudge 
in  London** 
cafe. 

[r]38.H.6.ft4. 
30.  E.  3.  ti. 
(Poft«  229,  a.) 


Sed.  59. 


TfT  ift  afcavpiry  qui  in  leafe  pur 
*^  termi  oi  ans^  per  fait  oufansfait^ 
il  ne  befaygne  afcun  ihene  de  jeifin 
fejire  fait  ai  Uffee^  mes  il  peit  entrcr 
quant  tl  voetter force  de  mejme  le  leafe* 
Mes  des  feoffments faits  en  paisy  ou  dones 
en  U  taifej  ou  leafe  pur  terme  de  vie;  en 
tiels  cafes  ou  franktenement  paffera^  fi 
ceo  fiit  pit  fait  ou  fauns  faity  tl  covient 
etuer  un  livery  defeifin. 


AND  it  IS  to  be  underftood,  that 
in  a  leafe  for  yeares,  by  deed  or 
without  deed  (i),  tliere  needs 
no  livery  of  feidn  to  be  made  to  the 
lefiee,  but  he  may  enter  when  he  will 
by  force  of  the  fame  leafe.  But  of 
feoffements  made  in  the  country,  or 
gifts  in  taile,  or  leafe  for  terme  of  life; 
in  fuch  cafes  where  a  freehold  fhaH 
pafle,  if  it  be  by  4eed  or  without  deed, 
it  behoveth  to  have  livery  of  feifin. 


«    Y  IF  ERIE  de  fiijm.*'  (2)  TradUio,  w  deliheratio/tifiH4e,  is 

J-^  a  fokmnitte,  that  the  law  reqaireth  for  the  pafiing  of  a 

freehold  of  lands  or  tenements  by  deliverie  of  feifin  tliereof. 

[h\  interoemre  debet  folennitas  in  mutaiiene  liheri  tenementi^  ne  ccn^ 

eingat  dcnationem  defcere  pro  defeSu  prohmlionis  ( 3 } . 

And  there  be  two  kinds  of  livery  of  feifin,  viz,  a  liverie  in  [^  ]  deed, 
and  a  livery  in  law.  A  livery  in  deed  is  when  the  feoffor  taketh  the 
ring  of  the  doore,  or  turfe  or  twigge  of  the  land,  and  delivereth  the. 
iame  upon  the  land  to  the  feoffee  in  name  of  feiiin  of  the  Iwid,  &c 
per  boftium  et  per  bafpean  et  annulum  vel  per  fnfiem  i^el  baculum,  (jr. 

J.  leifedof  an  houfe  in  fee/  and  being  in  the  houfe,  [d]  faicji  to 
£,  I  demife  to  yon  this  houfe  for  terme  of  my  life;  this  is  a  good  be- 
ginning to  limit  the  date,  but  here  wanteth  livery  (4).  A  \rv€Yy  in 
deed  may  be  done  two  manner  of  wayes.  By  a  iblemne  a^  and 
words;  as  by  delivery  of  the  ring  or  hafpe  of  the  doore,  or  by  a 
branch  or  twiege  of  a  tree,  or  by  a  turfe  of  the  land,  and  with  [e] 
thefe  or  the  l&e  words,  the  feoffor  and  feoffee  both  holding  the. 
deed  of  feoffment,  and  the  ring  of  the  doore,  hafpe,  branch,  twigge, 
•r  turfe;  and  the  feoffor  faying,  Here  I  deliver  yon  i(ifi,n  a^  pof- 

fcilion. 


x8.E.  3.fo.  1 6. 
41.  E.  3.  17, 
40.  Afl.  !•• 
a.  AiT.  I. 
a.  E.  3. 4. 
43.  H.  3. 
FeofF.  5i» 
PL  Com.  25.  a. 
Sc  303.  b. 
Via.  Sea.  66.- 
(Poft.  216.) 
[hj  Bratt.  Jib.  a. 

CA.    15. 

[f]  Braa..r.b  a* 
ca.  15.  &  18, 
Brit.  ca.  33. 
in  fine  fa.  87. 
Fiec.  lib.  3. 
cap.  75. 
[d]  6.  Co.  ft6u 
Sharp's  cafe» 
[tf]  See  of  this 
more  Sett.  "So, 
(a.  B.O.  Abr.j.y 


(la)  [Sae  Note  308.] 
C>3)  [See  Note  309.] 

[4S.a.] 

(i)  Aa  to  the  diftinClfon  at  common  hw 
between  hereditaments  lying  in  livery,  which' 
may  be  paflfed  for  any  eftate  without  deed 
or  even  writing,  and  thofe  lying  in  grant, 
f^iich  could'  be  transferred  by  deed  only, 
and  the  alteration  of  our  ancient  law  by  the 
n^.  Cha.  »•  c.  3.  which  itquirei  a  dead  or 


•  a 

writing  in  moll  cafes,  fee  infra,  n.  3.  ante  9. 
a.  and  poft.  49.  a.  121.  b.  169.  a. 

(2)  For  the  origin  and  hiftory  of  the 
transfer  of  lands  by  livery  of  fciiin,.  lee 
a.  Blackft.  Commem.  ^i.  Mad.  Formul. 
Anglic.  Differt.  ^  and  Sj  elm.  Glofll  and 
Du  Frefn.  Glefl*.  voce  Inveftitunu 

(3).  [See  Note  3 10. J 

(4.)  s.  Rtf,  \z»  Tborwgbgood^s  cafi*  Hal. 
MSS. 

La 
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feflion  of  this  houfe,  in  the  name  ofall  the  lands  and  tenements  con- 
4t.  E.  3.  17.  b.  tained  in  this  deed>  according  to  the  forme  and  efFed  of  this  deed ;, 
*8  Afl"  ^  '°  °^  ^y  words  without  any  ceremony  or  adl  (5)  ;  as,  the  feoffor  being 
?8.E.  i.^i*.  at  the  houfe  doore,  or  within  the.  houfe.  Here  I  deliver  you  feifm 
39.  AfT.'p.  iV  ^"<i  poffeflion  of  this  haufe,  in  the  name  of  feifin  and  pofleffion  ofall 
a6.  Ad.  39.  the  lands  and  tenements  contained  in  this  deed  ;  et  fie  dejimilibus  : 
»?•  AiT.  p.  6 1,  or.  Enter  you  into  this  houfe  or  land^  and  have  and  enjoy  it  according 
6%o.  \  '^*  *o  ^^  deed:  or.  Enter  into  the  houfe  or  land,  and  God  give  yot^ 
Sharp*8cafe.  J^X*  ^^*  ^  ^^  content  you  (hall  enjoy  this  land  according  to  the 
(Poft  37.  deed ;  or  the  like.     For  if  words  may  amount  to  a  livcrie  within  the 

Cro.  Jam.  80.)    view,  much  more  it  ftiall  upon  the  lard  (6).     But  if  a  man  deliver 

the  deed  of  feoffment  upon  the  land,  this  amounts  to  no  livery  of  the 
43.  E.  3.  tit.  land,  for  it  hath  another  operation  to  take  cffeft  as  a  deed:  but  if 
Feoff.  51.  he  deliver  the  deed  upoir  tlie  land  in  name  of  feifin  of  all  the  land* 

r'ff  R*  contained  in  the  deed,  this  is  a  good  livery:  and  {^  are  other  books 

(q!*Co.  1-16.  b,    intended  tliat  treat  hereof,  that  the  dead  was  delivered  in  name  of 
J.  Leon.  207.)     feifinof  that  land.     Hereby  it  appeaicih,  that  the  delivery  of  any 

thing  upon  the  land  in  name  of  feifin  of  that  land,  though  it  be 
50.  £.  3.  Rot.      nothmg  concernirg  tlie  lanii,  as  a  ring  of  gold,  Is  eood,  and  fo  hath 
Pa»l.  nu.  30.       it  beene  refolved  by  all  the  judges;  and  fo  of  the  like. 
(Poft.  <o.  a.)  If  divers  parcels  of  land  be  conteyned  in  a  deed,  and  the  feoffor 

13.  E.  3.'  delivers  feifin  of  one  parcell  according  to  the  deed,  all  the  parcels- 

Iflop.  177.  doe  paffe,  albeit  he  faith  not  (in  name  of  all,  &c.)  becaufe  the  deed* 

containeth  all.     And  fo  if  there  be  divers  feoffees,  and  he  make  li- 
very to  one  according  to  the  deed,  the  land  paffeth  to  all  'he  feof- 
fees (7)  ;  and  yet  the  plainer  way  is  to  fay  (in  theV»amc  of  the 
whole,  or  ofall  the  feoffees)  (8). 
Ibidem.  If  *  "n^n  make  a  charter  in  fee,  and  deliver  feifin  for  X\(c  fecundurn 

(2.  Co.  246.       formam  €i^tte,'t\ie  whole  fee  fimple  fhall  paffe,  for  it  ihall  be  taken 
Poft.  222.)  moll  ftrongly  againft  the  feoffor.    Note,  that  thefe  words  (ftcundum,  » 

7'    Vt*^*         firmam  carta )  are  underftood  according  to  the  quantitie  and  quality 
20!  Air!  ig!        of  the  cffcftuall  eftate  contained  in  the  ieed.    1  f  a.  man  make  a  leafe. 
43.  Aff.20.        for  yeares  by  deed,  and  deliver  feifin  according  to    the.  forme  I" j^O    uT 
(Hob.  171.  and  effe&of  the  decd^  yet  he  hath  but  an  ellatc  for  yeares,  and  the  *■  *     '      *-* 

'^^c'vi  R^^  '^^"  liveric  i»  void,  as  Littleton  faith.     So  \i  A.  by  deed  give  lal^d  to  R^ 
L  Ro.  Abr.  7.      *^  ^^^®  ^^^  '°  ^°^^  ^^^^^  '^^  death  oi  A.  to  B,  and  his  heires,  this  is  a 

1.  Co.* 1 27.  129.  void  deed,  becaufe  he  cannot  referv©  to  himfclfe  a -particular  eliate>  v 
Cro.  Ja.  376.)  and  conftru£lion  mull  be  made  upon  the  whole  deed  ;  and  if  livery  be 
Mich. 3 3.  &  34.  made  according  to  the  foime  and  effedl  of  the  deed,  the  livery  alfo  is 
Eiiz.  in  the  void,  becaufe  the  livery  rcferreih  to  a  deed  that  hath  no  t  ffed  in  law, 
inter  Hog^  it  ^^  therefore  it  cannot  v/ox)s.^ fecundum  fonnam  et  efejiL'fft  cartrk  ( 1 ) . 
Crofle  for  lands    And  io  it  was  adjudged,  etjic  dejimilibus^  *  And  it  is  to  be  obferved, 

in  London.  that  neither  the  feoffor  being  abfent  can  make  lively,  nor  the  feoffee - 

Vid.  Pl.Com.  being  abfent  can  take  livery,  but  by  warrant  cJ^aiicmey,  by  deed, 

•V         e  f  *Ji<ino^  by  parol,  becaufe  it  concerneth  matter  of  freehold  (2). 
thisSed.  66,  ^'^^  ^t&.  I.  in  £ridgewater*s  cafe,  where  a  man  hath  a  move- 

II.  H.  4.  71.  able  edate  of  inheritance,  for  example  there  put,  in  13  acres :  the 

19.  Aft*.  9.  queftion  is,  where  livery  {hall  be  made.     Firfl,  if  they  bcparcel  of  a 

^9  ^'  ^-  9-  *>•  mannor,  they  may  paffe  by  the  name  of  the  mannor;,  but  if  they  be 

Poft  7e,q    '  *"  groflc,  then  the  charier,  of  feoffment  mufl  be  of  1 3  acres  lying  and 

2.  Sid.  61.)   .  .  t>cir.g 
Bridgcwatcr'i  cafe.      (Ante  4.  b.     Poft.  190.  b,) 

(5)  [Sec  Note  311.]  6.9.     22.  //•  6.  i.    40.  i?.  3. '40.  "  ItoU 

r6>*But*ero.*  jT.m.  86.  and  Ley  2.  ftera     MSS. 

€cntra,  .       " 

(7)  Dutifitbe«withoutdeednetbingffffes  [48^ b. J                                         .             . 

t9  tie  ethers.  /?y.  14.35.    Hal.  MSS.  (1)  [See  Note  312.} 

(&)i5.£.4.  t8.    xS.£.4.i2«    il<»  H»  (2}  [See  Note  313.1 


Lib.  ^.'  Of  TeMiit  for  yeares.  Scdl.  59. 

being  in  the  meadow  of  80  acres,  generally*  without  boundinfi;  orde- 
fcribing  of  the  fame  in  cerraintie ;  and  liverie  of  the  feiiin  of  any  13 
acres  allotted  to  the  feoffee  for  a  yc^xt  feeundum  firmam  carta  is  a  VideSe^,  s. 
good  livery  to  pafTe  the  content  of  13  acres  wherefoever  the  fame  lie 
in  that  meadow,  in  the  fecond  cafe,  where  one  entire  snannor  is  fe* 
parate  and  divided,  as  is  aforefaid,  there  is  no  quedion  but  the  livery 
mud  be  made  of  that  manner;  but  in  the  other  cafe,  where  two 
fliannors  are  feparate,  and  divided  alttrnii  'vicihus,  there  the  charter 
pi  feoffment  muff  be  made  of  both,  and  liverie  in  that  mannor 
which  he  is  feifed  of  in  any  one  ytarc /ecumium  formam  cart4e,  and 
the  next  yeare  in  the  other Jicundum/orfKam  carta :  for  there  are  two 
.^llindl  mannors,  and  feveralleffates  in  them  (3). 

,.    A  livery  in  law  h,  when  the  feoffor  faith  to  the  feoffee,  being  in   3S.  E.  3.  ii» 
the  view  of  the  houfeor  land,  (I  give  you  yonder  land  to  you  and   38-  Aff.  p.  ». 
your  heir.es,  and  goe  enter  into  the  fame,  and  take  poiTeffion  thereof  ^3«  ^^^J, P*  *°r 
accordingly)  and  the  feoffee  doth  accordingly  in  the  life  of  the  feof-  p^^'neiiis   "^ 
for  enter,  this  is  a  good  feoffment,  iox  Jignatio  pro  traditione  hahe*   Br.  70. 
tLr  (4).  And  herewith  2igrtc\X\  Bra^on  :  ItttAdici  pour  it  et  ajjignari^    18.  B.  3. 16.  b^ 
^uando  res  'vendita  vddonatajit  in  conjpidu^  quam  ^venditor  et  donator  *^'  H»  8.  F.  iS. 
dicitfe  tradere :  and  in  another  place  he  ia.\th,tin/e/fif/a  per  effeSum  et  Mo  It  B^^'a^*^' 
^er  a/pe£ium.     But  if  either  feoffor  or  the,  feottee  die  before  entry  jib.  2.  cap.  18*. 
(he  livery  is  voyd  (5).     And  livery  within  the  view  is  good  where  &  lib. 4.  fo.225. 
there  is  no  deed  of  feoffment.     [/>]  And  fuch  a  liverie  is  good  albeit  a- 
theland  lie  in  another  county.     [^]  A  man  may  have  an  inheri-  O'Co.  156. 
tance  in  an  upper  chamber,  though  the  lower  buihiings  and  foile  be   r^i  *q*£^  2^  10 
in  another,  and  feeing  it  is  an  inheritance  corporeal!  it  fhall  pafle  by  38.  e!  3.  1 1. 
livery,     [r]  A  man  maketh  a  charter  of  feoffment  and  delivers  feifin   [^J9.£.  4.  28. 
within  the  view,  the  feoffee  dares  not  enter  for  feare  of  death,  but  4o>    5«  H.  7.  9. 
claimes  the  fame,  this  Jliall  veff  the  freehold  and  inheritance  in  him,  3-  ^-  6- tit. 
albeit  by  the  livery  no  ellate  paffed  to  him,  neither  in  deed  nor  in  law,   ,  1.  h.  4!.  i». 
£0  as  fuch  a  claime  (ball  ferve,  as  well  to  veff  a  new  cQate  and  right  in   i  i.e.  3:  Alf.  86. 
the  feoffee,  as  in  the  common  cafe  to  reveff  an  ancient  effate  and  right  U]  38.  ah:  p.23. 
in  the  difleifee,  &c.  as  Ihall  be  faid  hereafter  more  at  large  in  the  W  *^'**-  37* 
Chapter  of  Continuall  Claime.     And  fo  note  a  liverie  in  law  fliall  be  f^'l'^^^^^^^^'' 
perfeded  and  executed  by  an  entry  in  law.     [d\  If  a  man  be  dif-   ipccr  Browne  i 
ieiied,  and  make  a  deed  ot  feoffment  and  a  letter  of  attorney  to  enter  Terry  adjud. 
an'd  take  poffeffion,  and  after  to  make  Xwtty  Jtcumdum  formam  carta y  Dyer  16. 
this  is  a  good  fedffmenf  albeit  he  was  out  of  poflelfion  at  the  time  of  ^*^p*  *34« 
the  charter  made  ^6),  for  the  authority  given  by  the  letter  of  attorney  tJyer'iii 
is  executory,  and  notiiing  pafll-d  by  the  delivery  of  the  deed  till  li-  ^6.  Co.  26.) 
very  of  ieilin  was  made.  And  in  ancient  Jetters  of  attorney  power  is 
given  to  others  to  take  polleliion  for  the  feoffor.     But  if  a  man  be  3.  Co.  35. 
diffcifed,  and  make  a  writing  of  a  leafe  for  yeares  and  deliver  the  inter  Jennings 
deed,  and  after  deliver  it  upon  the  ground,  the  fecond  delivery  is  ^  Bragije. 
voyde,  for  the  firil  delivery  made  it  a  deed,  and  for  that  the  leafc 
for  yeares  muff  take  effed  by  the  delivery  of  the  deed,  therefore  the 
deed  delivered  when  he  was  out  of  poffeilion  was  voyde.    But  fo  it  is  (»•  Co.  31.  U 
not  of  a  charter  of  feoffment,  lor  that  takes  eftc(il  by  the  livery  and   3*  ^^  35-  ^0 
feifm.     But  if  the  leiibr  had  deliverea  it  ;;s  an  cfcrowe,  to  be  de- 
livered as  his  deed  upon  the  ground,  this  had  beene  good. 

A  man' 


(3)  [S(c  Note  3  r4.]  Hal.  MSS. 

(4)  (Sv.c  Note  3 15. J  -  (6)  [See  Note  316.] 

(5)  1 .  Kep^  retiur  of  CheddingtoiCs  cafem 

-  > 
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Lib.  I .    Cap.  7.     Of  Tenant  for  ycarcs. 


SeA.  jff^ 


{%,  Ro.  Abr. 
4.  Dy.  33.  a. 
JidOb  u.) 


S.Co*3i»3i. 
Bettifworth^t 
eafe« 


A  man  makes  a  leafe  for  ye  ares  and  after  nakei  a  deed  of  feolF- 
jnent  and  deliveri  fei(in>  the  leflee  being  in  pofleffion  andnotaflent« 
ing  to  the  feoffment,  this  livery  is  voyd ;  for  albeit  the  feoffor  hath 
the  freehold  and  inheritance  in  him^  yet  that  is  not  faffident,  for  ^ 
livery  muft  be  given  of  the  poil'effion  alfo  (7) ;  bat  if  the  leflee  be 
abfent^  and  hath  neither  wife  nor  fervants  (thoagh  he  hath  cattell) 
upon  the  ground,  the  livery  of  feiiln  (hall  be  good. 

If  a  mafi  be  feifed  of  an  honfe^  and  of  divers  feverall  clofes  in  one 
coantie  in  fee,  and  makes  a  leafe  thereof  for  yeares,  and  afterwanl 
maketh  a  feoffment  in  fee  of  the  fame,  and  makes  liverie  of  (eifin, 
in  the  clofes  (the  leflee  or  his  wifs  or  fervants  then  being  in  the 
hoafe)  the  livery  is  voyd  for  the  whole :  for  the  leffee  cannot  be 
tipon  every  parcell  of  the  land  to  him  demtfed^  for  the  prefervation 
or  continuance  of  his  pofieflion  therein.  And  therefore  nis  bein^  in 
the  houfe,  or  upon  any  part  of  the  land  to  him  dcmifed>  is  fuffictent 
to  pre(erve  and  continue  his  pofleflion  in  the  whole  from  being  oufted 
ordifpoffefled  (8). 

Note  a  great  diverflty,  when  a  man  hath  two  waies  to  pafle  lands^   F  4  q  •  Sl«l 


7«  C.  4«  90t  •-  ^ 

1>«rtoutiksJuft.  und  both  of  the  waies  be  by  the  common  law,  und  he  emendeth  to 
II.  H. 4. 71.  .    -      — 

PI.  Com  1 5». 
10.  £•  4.  3* 


(Mo.  99.) 


«.  Co.  35, 36. 
•  Sit  R.  Hcy- 

<i.  8'nL  15,  a6. 
S2.    8.  Co.  94. 

S-  ^°'  37»0 

I.  R.  3.ca.  I. 
»i.H.7. 


pafle  them  by  one  of  the  wayes^  yet  ut  res  magis.  'vahat  it  (hall  pafle 
by  the  other,    fi ut  where  a  man  may  pafle  lands  either  by  the  com* 
mon  law,  or  by  raiiing  of  an  ufe,  and  fettling  ic  by  the  ftatute, 
there  in  many  cafes  it  is  otherwife  ( 1 ) .     Foic  example,  if  a  man  be 
ieited  of  two  acres  in  fee,  and  letieth  one  of  them  for  yeares,  ami  in- 
tending to  paflfe  them  both  by  feoffment,  maketh  a  charter  of  feoffmenty 
and  maketh  livery  in  the  acre  in  poffeffion,  in  name  of  both,  onely 
the  acre  in  poffeflion  paffeth  by  the  livery ;  yet  if  the  leflee  attorne, 
the  rcverfum  of  that  acre  (hall  paiTe  by  the  deed  and  attornement, 
for  he  is  in  by  the  common  law,  and  in  the  per  in  both,  and  fo  in  the' 
like.    But  otherwife  it  is,  if  the  father  make  a  charter  of  feoff- 
ment to  his  fon,  and  a  letter  of  attorney  to  make  livery,  and  no 
livery  is  made,  yet  no  ufe  (hall  rife  to  the  fon,  becaufe  he  (hould  be 
in  by  the  ftatutc  in  another  degree,  vi^.  in  the  poft,  and  the  intention 
of  the  parties  worke  much  both  in  the  raifing  and  direflion  of  ufes. 
So  if  r^  que  uje  and  his  feoffees  had  joyned  in  a  feoffment  after  the 
flatute  of  i.^.  3.  i^c.  it  had  beenfethe  feoffment  ofthe feoffees, and • 
the  confirmation  of  cfjfy  que  uje,  for  the  ft  ate  at  the  common  law 
fliall  be  [prefervcd.]     So  to  conclude  this  point;  of  freehold  and 
inheritances,  fome  be  corporcall,  as  houfes,  &c.  lands,  &c.  thefe  are 
to  paflb  by  liverie  of  feifir.,  by  deed  or  without  deed;  fome  be  in- 
corrorc  a  1,  as  advowfons,  rents,  c  mmons,  eftovers,  &c.  thefe  can- 
not pafle  without  deed,  but  without  any  liverie  (2).     And  the  law 
hath  provided  the  deed  in  place  or  ftead  of  a  livery.     And  fo  it  is  if 
a  man  make  a  leafe,  and  by  deed  grant  the  rcvcrfio,n  in  fee,  here  the 
freehold  with  at^ornement  of  the  lefTec  by  the  deed  doth  paffc,  which 
is  in  Hctf  of  tiie  livery.     Sec  BraB,  lib.  2.  cap.  18.     Eteft  traditio  de 
re  coffer  alt  de  ftrjcnd  in  per,onam  de  tnanuy  Wr.  gratuita  tranfiatio,  et 
nihil  altud  ej}  traditio  tn  uKo/enfti,  nifi  in  pojjfjjlonem  induHiOy  de  re  cer» 
fcrali ;  ef  idco  dicttur,  quod  res  incf^rporales  non  fatiuntur  traditionem 
Jicut  ipjumjus  quad  ret  Jrve  c&rporiinberret^et  quia  non  poJJitTSt  res  itscor^ 
per  ales  prjiderijid  qunji,  ideo  traditionem  non  patiuntur* 

This 


(7)  [SecN«teti7.1 
(t)  [Sec  Note  318.] 


[49-  aO 
<i)  [See  Note  319.] 

(«)  %tt  ante  9.  a.  47.  a.  4S.t»  -and  poft. 

121.  b.  and  269.  a« 


Z4>.  I. 


Of  Tenant  for  ycare?. 


Scft.  ^o. 


This  sodoU  m/iQiier  of  conveyance  by  feoffoi^it  and  livery  of 
ieiiin,  doth  for  many  refpeds  exceed  all  other  conveyances^    For 
Xas  halh  bcene  faid)  (3}  if  the  feoffor  be  out  of  poifeffion,  neither 
£oe,  recovery,  indeoture  of  bargaine  a,i)d  iale  inrolled,  nor  Qther 
conveyance*  doth  avoid  an  cflate  by  wrong,  ^nd  reduce  dcercly  the  *•  ^*  55* 
«(Utc  of  the  feoffee,  and  make  a  pcrfeS  tenant  of  the  freehold,  »»cWer*.  cife. 
ibat  onely  livery  of  feifin  npon  the  land :  the  other  conveyances  beine 
^ade  off  from  the  ground*  doe  ibmetimes  more  hu^t  then  good* 
when  the  feoffor  is  out  of  poiTeflion  (4).     And  vet  in  fome  cafes  a  <•  H.7.  i8. 
ireehold  ihall  paiTe  by  the  common  law  v^ithout  livery  of  feifin  5  as  ''^u'^i^'  c 
if  a  houfe  or  land  belong  to  an  office,  by  the  grant  of  the  office  by  |''h  '-//  jjf. 
deed,  the  houfe  or  land  paffeth  as  belongeth  thereunto*  So  if  a  houie  3't.  E.  x*.  coram 
•!or  chamber  belong  to  a  corodie*  by  the  grant  of  a  corodie,  the  Rege.  Ranulplu 
.houfe  or  chamber  paffeth.  A  freehold  may  by  cuftomc  be  furrendred  Hunriniferi 
without  livery,  as  hereafter  (hall  be  faid  (6) :  and  (o  of  affignemez^t  *^*fg*    ^^'^^^„ 
of  dower  adiftiuiii  eccleji^tt  or  otherwife,  and  by  exchange  a  freehold  3,0'  1 1.  hTIi. 
jnay  paile  without  livery,  as  hereafier  dull  be  faid  in  this  Chapter.     83.  V.Seet  74. 


Se<3:,  60. 


M 


BUT  if  a  mah  letteth  lands  or 
tenements  by  deed  or  without 
deed  for  tcniie  of  yearies,  the  re- 
mainder over  to  another  for  life,  or  in 
taile,  or  in  fee;  in  this  cafe  it  be- 
hooveth,  that  the  leiTor  maketh  livery 
of  feifm  to  the  lellee  for  yeares,  other- 
wife  nothing  pafleth  to  them  in  the 
remainder,  although  that  the  leflee 
enter  into  the  tenements.  And  if  the 
termour  in  this  cafe  entreth  before 
any  liverie  of  feifin  made  to  him,  then 
is  the  freehold  and  alfo  the  reverfion 
in  the  lellor.  But  if  he  maketh  liverie 
of  feifin  to  the  leflfee,  then  is  the  free- 
hold together  with  the  fee  to  them  in 
the  remainder,  according  to  the  forme 
of  the  grant  and  the  will  of  theleflor. 

<*    f^ER  fait  ou  fauns  fait,^*     For  feeing  that  the   remainders  2a.  H.  6.1. 
JT  take  cfifeft  by  livery,  there  ncedes  no  deed  («.)  \%\zltl\* 

(Plow.  25.  A. 

"•  Le  rimainder*^  is  a  refidueof  an  ellate  in  land  depending  upon  poft.  143.3. 
«  particular  eAate,  and  created  together  with  the  fame,  and  in  law  Vaugh.  269.) 
J^atine  it  is  called  rtmanere  (9} . 

"  Fait  unli*very  de  feifin  al  lefee.'^  This  livery  is  not  neccflary  in 
this  cafe  for  the  hSet  himfeife,  becaufe  he  hath  but  a  terme  for 
yeares,  but  it  is  for  the  btinefit  of  them  in  the  rem',  fo  as  the  livery 


'E  S  J!  home  kffa  terns  ou  tene^ 

menu  per  fait  oufans  fait  (7  )  tf 

terme  des  ans^  U  remainder  oufler 

a  un  auterpur  terme  de  v/V,  ou  en  taiUy 

ou  en  fee  \  d^nque  en  tiel  cafe  il  covient^ 

que  le  kffir  fait  tm  liverie  de  feifin  a  le 

uffee  fur  terme  des  am,  ou  auterment 

rienspaffa  a  euxenje  remainder^  coment 

que  le  leffee  enter  en  les  tenements.     Et 

Ji  le  termer  en  tiel  eafe  entra  devant 

afcun  liverie  de  feifin  J  ait  a  luy^  dor.  que 

eft  le  franktenemnt  et  auxy  le  reverfion 

en  le  lejfor.     Mes  ft  il  fait  liverie  de 

fifin  a  le  leffee^  donque  eft  le  franktene^ 

nient  ove  le  fee  a  eux  en  le  remainder^ 

Jolonque  le  forme  del  grant  et  le  volant 

del  lefor. 


(^)  Ante  9.  a. 
(4-)  LSceNote  310.] 

(5)  Rot.  74.     Hal.MSS. 

(6)  [iiceNotc3»i.y 


(7)  [Tv />»r,  L.  and  M. 

(8)  12.//.  4.20.     Hal.MSS. 

(9)  SeSt.  215.    Hal.MSS. 
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Lib.  !•     Cap.  7.     Of  Tenant  for  ycarcs.  Sefl:.  6of. 

to  the  IcfTee  (hall  enure  for  the  benefit  of  them  in  the  rem*:  for  the 
Hverie  of  the  poiTeffion  could  not  be  made  to  the  next  in  remainder,    FaQ-  b^ 
becaule  the  poiTeflicn  belonged  to  the  leflfee  for  yeares ;  and  for  that 
the  particular  terme  and  all  the  remainders  made  in  law  but  one 
(Poft.  143.  i.)     cftate,  and  take  cfFcA  at  one  time,  therefore  the  livery  is  to  he 

made  to  the  leflee.     But  if  a  leafe  for  yeares  without  de^  be  made 

to  A,  and  B.  the  remainder  to  C.  in  fee,  and  livery  is  made  to  A.  in 

(5.  Co.  94.  b.)    the  abfence  of  B.  in  the  name  of  both ;  it  feemeth  the  livery  is  good 

to  veft  the  remainder:  and  there  is  a  diverfity  between  rwojoynt  at- 

tornies  to  receive  livery  for  another,  and  livery  and  feifm  is  made  tQ 

one  of  them  in  the  name  of  both»  this  is  cleerly  void,  becaufe  they 

had  but  a  meer  and  bare  authority  (i),  and  they  both  doe  in  law 

10.  B.  4.  !•         make  but  one  attorney,  unleiTe  the  warrant  be  joyntly  and  feverally 

12.  E.4.  16.        (2),  but  tlie  lefTee  for  yeares  hach  an  intereft  in  the  land.    Againe, 

15.  E.  4.  '8.       ij  ^  js  tQ  make  a  feoffment  to  B-  and  C.  and  their  heires  without 

*^  E  \   I?        deed,  and  A,  makes  livery  to  B.  in  the  abfcnce  of  C.  in  the  name  of 

^,1    '(^,  boih,  and  to  their  heires;  this  livery  isvoid.to  C.  becaufe  a  man  be- 

Ten. pi  H.  8.       ing  .ibk'nt  Lannot  take  a  freehold  by  a  livery,  but  by  his  attorn«r 

Fc  wV-ncnts  72.     being  lawfully  authorifcd  to  receive  livery  by  dtei,  unleiTe  the  feofT- 

6.  H  4. 1  b.       ment  be  made  by  deed,  and  then  the  livery  to  one  in  the  name  of 

'  H.7^l.         ^^^^  *5  g^o**  (4)* 
(Poft.  3^9.  a.)  Note,  there  is  a  diverfity  between  livery  of  fcifin  of  land,  and  the 

( Anic  36  a.        delivery  of  a  deed;  for  if  a  roan  deliver  a  deed  without  faying  of 
jj.  Co.  137.)        a,^y  thing,  it  is  a  good  delivery,  but  to  a  livery  of  leifin  of  land 

words  are  neceflary ;  as  taking  in  his  hand  the  deed,  and  the  riftg  of 
the  di  ore  (if  it  be  of  an  houfe)  or  a  torffe  or  twigge  (if  it  be  of 
land)  and  the  feoffee  laying  his  hand  on  it,  the  fee  ffor  fay  to  tne  fe- 
offee, I  iere  I  deliver  to  you  feifm  of  this  houfe,  or  ot  this  land,  in  the 
name  of  all  the  land  contained  in  this  deed,  according  to  the  forme 
andcffedt  of  the  deed  (as  hath  been  faid);  and  if  it  be  without  deedj, 
then  the  words  may  be.  Here  I  deliver  you  feiiin  of  this  houfe  or 
land,  &c.  to  have  and  to  hold  to  you  for  lite,  or  to  you  and  the  heires 
of  your  body,  or  to  you  and  your  heires  for  ever,  as  the  cafe  (hall 
require. 
Ruth  cap.  4.  When  the  kinfraan  of  Elimelech  gave  unto  Boas  the  parccll  of  land 

Tcrfe  7,  8.  that  was  EUrjuUib's,  he  tooke  off  his  (hoe,  and  gave  it  unto  Boas  in 

Pcut.25.9, '°'    the  name  of  feifm  of  the  land  (after  the  manner  in  J/ra^l J  in  the 

prefence  and  with  the  teftimony  of  many,  witneffes.     And  when 
Gen.  13.  Ephron  infeoffed  Abraham  of  the  field  of  Machpdab^  he  faid  to  him, 

*"       '  Agrum  trado  ubi^  i!fc.  1  deliver  this  field  to  thee. 

A  man  makes  a  leafe  for  yeares  to  //.  the  remainder  to  B.  in  fee, 
and  makes iivery  to  A,  within  the  view;  this  livery  is  void,  for  no 
man  can  take  by  force  of  a  livery  within  the  view,  but  he  that 
takcth  the  freehold  himfelfc. 

*  E'Ji  le  termer ^en  tiel  cafe  enter  decant  afcun  li*veryfaitt  iSc*^  By 
(Mo»  14.)  the  entry  of  the  leffee  he  is  in  adlual  (X)ffelfion,  and  then  the  livery 

cannot  be  made  to  him  that  is  in  poffeffion,  for  quod  femel  meum  eft* 
ampitui  meum  tffe  non  ^cttjl.  But  if  the  leffor  and  leffee  come  upon 
the  ground,  oi  purpole  tor  the  leffor  to  make,  and  for  the  leffee  to 
take  livery,  there  his  entry  veHs  no  aduall  poffciflion  iti  him  untill 

livery 

(1)  Sec  further  as  to  the  difference  be-  (2)  See  poft.  note  x.  in  52.  b. 

tween  a  naked  authority  and  an  ruthority  (3)  18.  ib.  4.  11. — Hal.  MSS. 

cctipled  withan  iui<:j«ft,poll.  5^b.  113.  a.         Ia)  Dy.  14.  35.     i8,  H.  6.  9.    t%.  H. 

vuiX  iSi.b.  6.  I.— Hal.  Mdb. 


Ip^  a,] 


Lib*  I.  Of  Tenant  for  yearcs,  Sea:..6l. 

Bvciy  be  made;  for  [a]  tifftBio  iua  nomen  imponit  oferi  tuo  (c).  r/i]B«aon, 
And  therefore  if  it  be  agreed  betweene  the  diiTeifor  and  diiTeiiee,  »*^  *• 
that  the  dyfeifee  (hall  releafe  all  his  right  to  the  diiTeifor  upon  the 
land,  and  accordingly  the  dilFelfee  entreth  into  the  land»  and  deliver* 
.f  th  the  releafe  to  the  difieifor  upon  the  land,  this  is  a  j^ood  releafe,  and 
the  entry  of  the  diiTeifee,  being  for  this  purpofe,  cud  not  avoid  the 
.  diifeifin*  for  his  intent  in  this  c4fe  did  guide  his  enuy  to  a  fpeciall  . 
porpofe.     And  fo  was  it  rcfolved   f^]  by  fir  James  Dyeff  and  the  fn'fconiinuni  ** 
whole  court  of  common  pleas,  Pafck,  iS.  Eliz.  upon  evidence  which  Banc.  PI.  Com. 
I  myfelfe  heard  and  obferved.     But  if  the  diiTeifor  enfeoiFe  the  dif-  in  AfT.  de  frelh- 
feifee  and  others,  there  albeit  the  diiTeifee  came  to  take  livery,  yet  force  91. 
when  livery  is  made,  the  diiTeifee  is  remitted  to  the  whole  in  jud^-  *9'  ^  *^* 
ment  of  law,  as  Ihall  be  ikid  more  at  large  in  the  Chapter  of  Remit-  ^,n,  6.%rln 
tpf  in  his  proper  place»  formcdon.  (6) 

Sea.  61  • 

VTJi  home  voile  faire  feoffment^  fir      AND  if  a  man  wil  make  a  feoffe- 

fait  nutans  fatty  di  terns  ou  tine-     -^^  ment,  by  deed  or  .without  deed, 

ments  que  tl  ad  en  flufors  villes  en  of  lands  or  tenements  which  he 

un  countiiy  U  Uverie  de  feijin  fait  en  un    bath  in  divers  townes  in  one  countie, 

parcel  de  les  tenements  en  un  ville^  en  le    the  livery  of  feiiin  made  in  one  parcell 

nofme  de  touts^fuffljl  pur  touts  les  au^    of  the  tenements  in  one  tbwne^  in  the 

ires  terres  it  tenements    comprehendes    name  of  ail  the  reil,  is.fufficient  ibr  all 

'  deins  mefme  le  feoffement  en  toutz  les    other  the  lands  and  tenements  com* 

autres    villes  deins  mefme  le    countie.     prehended  within  the.fame  feoffment 

Mes  ft  home  fait  unfait  de  feoffement    in  al  other  the  townes  in  the  fame 

des  ierres  ou  tenements  en  divers  counties^     countie  ( I  )•    But  if  a  man  maketh  a 

la  il  covient  en  chefcun  couftiie  aver  un     deed  of  feoffement  of  lands  or  tene- 

liverie  defeida.  ments,  in  divers   counties,    there  it 

behoveth  in  every  county  to  have  a 
livery  of  feifin  (2^. 

• 

f    ZjT  ^  **«««''*•"     A  cduniie  b  fetched   from  the  French^  and  (Poft.  153.  a.) 
XI/  Jhire  from  the  Saxcn.    For/cyran\n  the  Saxonlongoc  iigni-  (2.  Co. 31.  b.) 
fieth  partirif  bccaufe  everie  countie  or  (hire  is  divided  and  (Poll.  x68.  a.) 
parted  by  certaine  metes  and  bounds  from  another,  and  in  Latino  is 
called  Comtatus,  a  eomitandot  for  accompanying  together.     And  45.  £.  3.  21. 
for  as  much  as  the  men  of  one  county  doe  not  accompany  together 
with  men  of  another  county  at  conntie  courts,  turnes,  leets^  and  other 
courts^  therfore  in  judgement  of  law  they  (hall  take  no  notice  of  a 
liverie  in  another  countie  to  paiTe  any  knds  in  their  owne  countie* 
^utof  this  more  ihali  be  iaid  hereafter,  .  .       • 

(5)  [Sec  Note  311.]  [50.  a.] 

(6)  9,  H.  7.  !•    41.  E,  3.  17.     Hal,         (x)  [See  Note  323.] 
MSS,  (»)  [Sec  Note  324..] 
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XS>p  i«    Cap.  y.    X)f  Teoa^t  &xr  ye^scs.      Se£t  ^z,^^. 


Se&i.  62. 


277*  m  ^tfif  ^M  home  mvir^ptr  U 
JO!j  grant  tun  outer  fee  Jimple^  fee 
taikj  oufranktenementfam  livery 
ie  fe\fin.  $teome  deux  homes  ftmi-^  et 
ehtfiun  d*eux  efifelfie  tun  giianiitie  de 
ierre  deins  un  ceuntle^  et  tun  granta  fa 
ierrea  Tauter  en  ej.bange  pur  la  terre 
que  Vauier  ad^  et  en  mefms  1$  manner 
Tauter  granta  fa  terre  a  k  primer 
grantor  en  ef change  pur  la  terre  que  le 
primer  grantor  ad ;  en  ceo  cole  chefcun 
poit  entrer  en  F autre  terre ^  iffintmife  en 
efchange^  fans  afcun  liverte  de  feiftn\ 
et  tiel  ef  change  fait  per  parolx  de  tene^- 
•  ments  deins  mefine  le  countiefans  efcrift 
efi  ajjks  bene. 


AND  in  feme  cafe  a  man  fliaU 
have  by  the  grant  of  ancvther  a 
lee  fimple,  fee  tail,  or  freehold  with- 
out livery  of  feifin.  As  if  there  be 
two  men,  and  each  of  them  is  feifed 
of  one  quantity  of  land  in  one  countie, 
and  the  one  jgranteth  bis  l?nd  to  the 
other  in  exchange  for  the  bnd  ^hioh 
tl>e  other  hatby  and  in  like  maner  the 
other  grantetfa  his  land  to  the  fiift 
grantor  in  exchange  for  the  land 
which  die  firft  grantor  haA ;  in  this 
cafe  each  may  enter  into  the  other's 
land,  foput  in  exchange,  without  any 
livery  of  feifin  ( 1 ) ;  and  fuch  exchan^ 
made  by  parol!  of  tenements  within 
the  fame  county  without  writing  is 
good  enough  (a). 


((4.  €••  iti.) 

4»5.  £.  3.  %\. 
3.  £.  4^  10. 
9.  £.4.  ti, 

7.  H.4.   T. 

<a.  H.  7. 4. 


Yi^USLu 


9.  E.  4.  3^,  30. 

45.  E.  3.  20>2Ii 

45*  E.  3- 
Exc^iange  lo* 


HERE  Littleten  potteth  a  cafe  where  freehold^  Ac.  ihaH  pa£e 
without  Ii«erie  of  feifin>  and  thereupon  putteth  the  cafe 
of  an  exchange  of  laods  in  ooe  countie  that  is^ood  by  deed  or 
without  deed,  without  any.  livery,  but  if  it  i^e  in  feverall  counties 
there  mnft  be  a  deed.  Alio  of  things  that  lye  in  grant,  as  advow- 
fons,  rents,  commons,  &c.  an  exchange  of  them,  albeit  they  be  in 
one  countie,  is  not  good,  unleHe  it  be  by  deed  ;  and  therefore  Lit- 
tletcn  putteth  his  cafe  warily  of  land.  And  in  cafe  of  a  £ne,  which  is 
a  feoffment  of  record,  of  a  devife  by  a  laft  will,  of  a  furrender,  of  a 
releafe  or  confirmation  to  a  lefTee  for  yeares,  or  at  wil.  In  all  thefe  F  tq, 
and  fome  other  cafes  a  freehold,  &c.  (as  hathbeenefaid)  may  pafle  ^^ 
without  livery.  But  this  word  (efcbange)  which  our  author  here 
afeth,  is  fo  appropriated  by  law  to  this  cafe,  as  it  cannot  be  exprefled 
by  any  pcriphraiis  or  circumlocution  (3). 

f*  En  ceo  cafe  thefcun  poet  enter ^  ISc?*  For  by  the  exchange  the 
parties,  albeit  the  lands  be  all  in  one  county,  have  no  freehold  in  deed 
or  bw  in  them  before  they  execute  the  fame  by  entry;  and  therefore 
if  one  of  them  dyeth  before  the  exchange  be  executed  by  entrie,  the 
exchange  is  void;  fortheheire  cannotenter  andtakeitasa  pnrcha- 
for,  h^caufe.he  wa3  named  ouely  to  take  by  wa)^  of  liinitation  of 
eftate  in  cotu-fe  of  difcent.  . 

Sea.  63. 


b.3 


'PT  f  Us  terres  ,qu  ttK;nimentsfiiient 

J^  en  divers  counties^  c'efi  afcavoircy 

ceo  que  Pun  ad  efl  en  un  countie^ 

et  ceo  gue  Tauter  ad  eft  en  auter  countie^ 

la 

~<i)  [See  Note  315.] 
(»)  [Sec  Note  316.3 


A  N  D    if  the  lands  or  tenements 

•^  be  in  divers  counties,  viz.  that 

which    the    one    hath   in    one 

county,  and  that  which  the  other  hath 

iA 

(3)  See  ace.  po((.  51.  b.  and  ^iif.  vol.  a. 
part  3.  page  491. 496. 


I,  Of  Tenant  for  yeaiest       St^.  63^  64^6^ 

ftf  il  c9wmtt  df  avir  tm  fait  imkm    m  another  conntj,  ihrre  it  behpvvlh 
fP^refaititfUr  enx  d$tielefcbawg$^        to  have  4  deed  indented  made  b«* 

tireene  them  of  tbii.eKc:hange. 

T 


HI  S  is  evident  enMgh.    Qiit  of  what  things  an  exchange 
may  he  made  (which  was  a  conveiance  frequent  in  former  (HdW4i,) 
tinges)  is  to  be  feene :  and  herein  many  things  arc  (o  be  c^- 
ferved. 

Fir(i,  that  the  things  exchanged  [a]  need  not  to  be  in  ^^  at  the 
time  of  the  exchange  made.     As  if  I  grant  a  rent  newly  created  out 
^oa»  366.  a.)    of  my  lands  in  exchange  for  the  mannor  of  Dale,  this  is  a  good  ex- 
change (4). 
t.  Ro,  Abr*  [^1  Secondly,  there  needeth  no  traAfmutatton  of  pofleffion,  and 


\^) 


therefore  a  relea/eof  a  rent*  or  eftovers ,  or  right  to  land,  in  exchange 
Ibr  land,  is  good  (5). 

The  ihtngs  [r]  exchanged  need  not  be  of  one  nature,  (b  they 
concerne  lands  or  tenements,  whefeof  Ijittkton  here  fpeaketh.  As 
land  for  rent  or  common,  or  any  other  inheritance  which  concerne 
lands  or  tenementiSf  or  fpiritnall  things,  as  tyth  s.  See.  for  tempo- 
xall,  and  tenure  by  a  divine  fervice  for  a  temporall  fcigniory,  .&c. 
^ut  annuities  or  fuch  like  which  charge  the  perfon  onely,  .and  doe 
|K>t  concerne  lands  01  tenemeniS|  cannot  be  exchanged  for  lands  <^ 
tfoemencs. 

Seft.  64,  65. 


la]  30.  E.  u 
ffch.  15. 
3.  E.4.  lo. 
9.  £.  4«  «i« 
14.  H.  8.  Ao« 
[b]  6.  £.  56. 
3o.£.  I.  Ef.  16^ 
16.  E.  3* 
Efch.  ft. 
7.  H.  4.  34. 
3.  £.4.  II. 
[f  ]  9.  E.  4.  ai« 

9.  £.  3.  5^. 
21.  £•  3.  6« 


77TnoUiy  que  en  efchange  il  covientj 
1C4  que  les  eftaiesfoient  cgalesy  que  am'- 
bideux  tielx  parties  averont  en 
Jes  ierres  iffir.t  ejchan^esi  car  fi  Fun 
fjaoloit  ef  grant  que  Pauter  averoit  la 
iirfe  en  fee  taiie  pur  le  terre  que  II 
averoit  del  grant  de  le  auter  enfeefim^ 
fle^  content  que  V auter  foit  agree  a  crL^ 
cejl  efchange  ejl  vcidt^  pur  ceo  que  les 
eflates  mjont  nvj  egaleu 

T^N  m^me  le  manner  ejl^  lou  il  eft 
4^  grant  et  agree  enter  eux^  que  Vun 
avera  en  Pun  terre  fee  taile^  et 
Pauter  en  Pauter  terre  forfque  a  terme 
de  vie\  oufiPun  avera  en  Pun  terre 
fee  taile  generally  et  Pauter  en  Pauter 
terre  fee  iaile  efpecialj  ^c.  IJJint  touts 
fmts  tl  covient  que  en  efchange  les  ^ files 
d^ambideux  parties  foient  egalesj  C^ft 
-afcetixnre^fi  Pun  aafeeftmple  en  Pun 
ttrre^  q^e  Pauter  cjvera  li^l  eftate  en 
f  auter -iirre ;  et  fi  Pun  ad  fee  taile  en 

Pun 


7i  ND  note,  that  in  exchanges  it 
-^  behooveth,  that  t}\e  eftates  which 
both  parties  have  in  the  lands  fo 
exchanged,  be  equall ;  for  if  the  ono 
wilieth  and  grant  that  the  other  fhall 
have  his  land  in  ^  taile  for  the  land 
which  he  hath  of  the  grant  ^  of  the 
other  in  fee  ftmple)  although  that  the 
other  agree  to  this,  yet  thts  exchange 
is  voyde,  becaufe  the  eftates  be  not 
equall. 

I  N  the  dune  .manner  it  is,  where  it 
-^  is  granted  and  agreed  betweene 
them,  that  the  one  (hall  have  in 
the  one  land  fee  taile,  and  the  other 
in  the  other  land  but  for  terme  of  life  1 
or  if  the  one  fiiall  have  in  the  one 
land  fee  taile  generally  and  the  other 
in  the  other  land  fee  taile  efpecial,  &c. 
So  ^Iwaies  it  behoveth  that  in  ex^- 
change  the  eftales  of  both  parties  be 
equaU,  vix.  if  the  one  hath  a  fee  fim^^^ 
pie  in  the  one  land,  that  the  .other  ihall 

have 


,(4)  [See  Note  3»7.] 

is)  See  as  to  this  Fnlb.  Pwl*  33*  a*  in  the  dialogue  on  ^xthtagcSf 


Lib.  I.    Cap.  7.     Of  Tenant  for  ycarcs.       Sed.  64^  6^. 

tun  ierre^  il  covlent  fue  Pauttr  avera 
femblable  e/late  en  l*auter  ierre^  fcff. 
et  Ac  de  aliis  ftatibus.  Mes  n^eft  my 
ritns  a  charger  del  egal  value  des 
Urres'y  car  comenf  ^e  la  Urre  Vun 
vatdt  mult  pluis  que  la  terre  de  i'autery 
ce$  n^Ji  riens  a  purpofe^  iffint  que  les 
ejlates  per  Pefchange  fait  Joient  egales. 
Etijfmt  en  V efchange  font  deux  grants^ 
ear  chefcun  partie  grant  fon  terre  a 
r  outer  en  efchange^  i^c.  et  en  chefcun 
de  lour  grants  mention  ferra  fayt  de 
fifcbange» 


have  like  eftate  in  the  other  land  \  and 
if  the  one  hath  fee  taile  in  the  one 
land,  the  other  ought  to  have  the  like 
eftate  in  the  other  land,  &c.  and  fo 
of  other  eftates.  But  it  is  nothing 
to  charge  of  the  equal  value  of  the 
lands ;  for  albeit  that  the  land  of  the 
one  be  of  a  farre  greater  value  then  the 
land  of  the  other,  this  is  nothing  to 
the  purpofe,  fo  as  the  eftates  made  by 
the  exchange  be  equall.  And  fo  in 
an  exchange  there  be  two  grants,  for 
each  party  granteth  his  land  to  the 
other  in  exchange,  &c.  and  in  each  of 
their  grants  mention  (hall  be  made  of 
the  exchange. 


Bftates. 
VideSe^  650. 


•*     77^  efchange  il  covieat  que  les  eflates  foient  egales,  l^eV     Equa* 
Jjj  lity  in  lands  is  threefold,  viz.  FirlU  equality  in  value :  Se- 


condly, equality  in  quantity  of  eflate  given  and  takemfci.  a«J 
Thirdly,  equality  in  quality  or  manner  of  the  eftate  given  and 
taken,     fiat  as  Littleton  after  faith,  e<juality  in  value  of  lands  in  ex<- 
change  is  not  requifite ;  neither  equality  in  the  quality  or  manner  of 
the  eftate.    And  therefore  if  two  iointenants  give  lands  jointly  to  two 
men  and  their  he)res,  and  the  other  in  exchange  of  other  lands  to 
them  and  their  heires  in  common,  this  is  a  good  exchange  (i); 
and  yet  the  manner  of  their  eftates  is  not'equali,  for  the  eftate  of 
one  party  is  joynt,  and  the  other  in  comnwn.     And  fo  it  is  if  twO 
men  give  lands  in  exchange  to  A,  and  his  heires  for  lands  from  Ji* 
to  them  two  and  their  heires,  though  the  one  party  have  a  joynt  ef- 
tate, and  the  other  a  fole  eftate,  yet  the  exchange  is  good.     The  like 
is  if  the  one  land  be  of  a  defeafible  title,  and  the  other  of  an  undefear 
iible  title,  yet  the  exchange  is  good  till  it  be  avoyded. 

[^ij  An  exchange  with  the  king  is  good,  and  yet  the  king  is 
feifed  in  his  politike  capacity,  and  the  fubjedt  in  his  naturall  capaci« 
ty  (2).  But  equality  of  the  quantity  of  the  eftate  is  requiftte,  as  it  ap- 
peareth  clearly  in  the  cafes  putby  Littleton,  [b'\  But  therein  it  is  to 
be  obferved,  that  it  is  not  necefTary  that  the  parties  to  the  exchange 
be  feifed  of  an  equall  eftate  at  the  time  of  the  exchange  made :  rar 
if  tenant  in  taile,  or  a  hu(band  feifed  in  the  right  cf  his  wife,  ex.- 
change  lands,  and  both  by  the  exchange  give  a  fee  fimple,  this  is  (i.Ro.Abr.8] 
good  untill  it  be  avoyded  by  the  iflTue  in  tail,  or  by  the  wife  after  the  4»  Co.  121.) 
death  of  the  hnftiand;  [^]  fo  as  Littleton  faith,  that  in  exchanges  it 
behoveth  that  the  eftates  which  both  parties  have  in  the  land  fo  ex- 
changed be  equal,  is  as  much  as  to  fay  that  the  ftate  reciprocally. 
4.'  \^  (i\  P^^^  ^"^  exchange  ought  to  be  equall.  [^]  But  in  a  partition  the  el* 
.  E.  3.  ao.  tates  altetted  to  either  party  need  not  to  be  equall,  as  fiiall  be  obferved.   [  5  ^  •  '^^  J 


lib.  $.  fo.  3So« 
17.  E.  3.  II.  o« 
4.  H.  4.  2. 

fi]  14,  H.  6. 
6.ii«2.  Exch.  i2« 
S  £.  2.Cuiin 
vita  28. 
JO.  E.  2. 
Exch'  13. 
J  6.  £.  3* 
Exch.  1. 
3.  E.  3.  19. 
12.  H.  4.  12. 
21.  H.  6.  25. 
13. £. 
f  </]  44       . 

3S.  E.  3. 15,       in  his  proper  place, 

39.  E.  3-  X.  Xo  ihut  op  this  pointy  there  be  five  things  necefFary  to  the  per* 

9.  E.  4.  ai.        feftion  of  an  exchange,     i.  That  the  eftates  given  be  equall  (1  )• 

7.  H.  4*  ^7»  — 

30.  E.  J.  tit. 

Bro.  %Z^     30.  £.  X.  tit.  Exchange  15.  [e]  ¥,  N*  B.  62.  m.    (Poft.  172.  b.) 


2.  Tha; 


(i)  [See  Note  328.] 
(2)  [Sec  Note  329.] 
(3)45.-^.3.  20.     Hal.  MSS. 


[51.  b.] 

(1)  Vid.  22.  E,  3.  3. 
15.    Hal.  MSS. 


Contra  ^8.  £•  |% 


Lib.  I. 


Of  Tenants  for  yeareff. 


£.  That  this  word  Xexeambium  exchange)  be  ufed,  [/]  which  is  fo 
individually  requifite,  as  it  cannot  be  fopplied  by  any  other  word  or 
defcribed  by  any  circumlocution  (z) :  and  herewith  agreeth  LUtU" 
ton  afterwards  in  this  Sedion.  In  the  booke  of  Domefday  I  finde* 
HoMc  ierram  cambimvit  Hugo  Brifcuimo  quod  m§do  taut  comes  MeritOMg 
//  ipfum  fcamiium  *valet  duplum» 

Hugo  de  Bdcamp  pro  c/camhio  de  IVarres, 

3.  That  there  be  an  execution  by  enirv  or  claime  in  the  life  of  the 
parties,  as  hath  bin  faid.  [^]  4.  That  if  it  be  of  things  that  lye  in 
grant,  it  mail  h^t  by  deed.  [/&]  5.  If  the  lands  be  in  feverall  counties, 
there  ought  to  be  a  deed  indented*  or  if  the  thing  lye  in  grant,  albeit 
they  be  in  one  i  ounty. 

[/]  If  an  infant  exchange  lands,  and  after  his  full  age  occupy  the 
lands  taken  in  exchange,  the  exchange  is  become  perfe^,  for  the  ex- 
change at  the  fird  was  not  void  (becaufe  it  amounted  to  a  livery,  and 
alfo  in  refpedl  of  the  recompence)  but  voidable  (3). 

"  ^Coment  que  Pouter  agree  a  eel,  cefl  efcbange  eft  'voideJ**  The 
agreement  oi  the  parties  cannot  maiwe  that  good  which  the  law 
maketii  void. 

Seel.  66. 


Sea,  66. 

[/]9.E.4.au 
%$.  H.  6.  56. 
19.  H.  6.  27. 

44-  E. J.  14. 
50.  Aff.  Dorfet. 
Wadoiu  Bedf. 
Sandciia 

9.  E.4.39. 
15- E.  4.  J. 
45.  E.  3.  3<x 

45-  E-  3- 
Efchange  i. 

(4*  Co.  121.) 

[jf]  28.  H.  6.  ». 
[AJ45.  E.  3.20. 
7.  H.  4.  II. 

[f]  4.  £.  2.  tit. 
Exch.  io« 

12.  H.4.   I2« 


TTEAI^  ft  home  lejfa  terre  a  un 
-^  outer  pur  terme  d*ahs^  coment  que  le 
lejfor  moriijl  dtvant  que  le  lejpe  er.ter 
en  les  tensrnents^  uncore  il  poit  enter  en 
mefmes  hs  teneme.uts  apres  le  mort  le 
Icjfcur^  pur  ceo  que  le  lejfee  per  force 
iU  le  leufe  ad  droit  maintmant  d*aver 
Is  tenements  Jolonque  le  forme  de  le 
leafe.  Met  ft  home  fait  un  fait  d$ 
feoffcmeni  a  un  auter^  it  un  letter  d'at^ 
torney  a  un  home  a  deliverer  a  luy  feftn 
per  force  de  mefme  le  fait ;  uncore  ft 
iiverie  de  felfn  ne  fit  fait  en  la  vie  ce- 
hey  que  fefoit  le  fait^  ceo  ne  vault  riens, 
pttr  ceo  que  Pauter  n' ad  pas  a  fun  droit 
drover  les  tenenients  folor.que  le  pur  pert 
de  le  dltfalty  devant  le  livdrie  de  feftn  ; 
et  ft  nul  liver  le  de  felfin  folt  falty  donque 
apres  le  mort  celuy  queffi  lefalt^'le  droit 
de  tiels  tenements  efl  maintenant  en  fon 
beire^  on  en  afcun  outer* 


A  LSO,  if  a  man  Ictteth  land  tti 
'^^  another  for  term  of  years,  albeit 
the  leflbr  dieth  before  the  leflcc 
entreth  into  the  tenement«,-yet  he  may 
enter  into  the  fame  tenements  after 
the  death  of  the  IcfTor,  becaufe  the 
leflee  by  force  of  the  leafe  hath  right 
prefently  to  have  the  tenements  ac* 
cording  to  the  forme  of  the  leafe. 
But  if  a  man  maketh  a  deed  of  feofF- 
ment  to  another,  and  a  letter  of  at- 
torney to  one  to  deliver  to  him  feifm 
by  force  of  the  fame  deed ;  y€t  If 
livery  of  feifm  be  not  executed  in  the 
life  of  him  which  made  the  deed,  this 
av'aileth  nothing,  for  that  the  other 
had  nought  to  have  the  tenements  ac- 
cf)rding  to  fhe  purport  of  the  faid  deed, 
before  livery  of  feifm  made;  and  if  there 
be  no  livery  of  feifin,  then  after  the 
deceafe  of  him  who  made  the  deed, 
the  right  of  thefe  tenements  is  forth- 
with in  his  heire,  or  in  fome  other. 


"     C^I  home  UJja  terre  a  un  auter  pur  terme  d*afis^  coment  que  le  lejfor 

kj  morvft  de^vantf  tSc.**  The  reafon  is,  becaufe  the  interetl  of  the  (Poll.  270,  su) 
tearme  (as  hath  beene  faid)  doth  pafie  and  veil  in  the  leiTee 
before  entry,  and  therefore  the  death  of  the  leifor  cannot  deveft  that 
ivhich  wai  veiled  before. 

■"  Attorney'^ 

(2)  [Sec  Note  330.]  (3)  [StJc  Note  331.] 


Life,  I.     Cap.  7.       Of  Tenant  for  yeare^.  Scd»  66* 

(9»  <^.  7$.  «'^/(0rwy*'  is  aa  ancient  i?jii^/f>fr  wordy  and  fignificth  one  that  is  fet 

F.  N.  B.  156k)    jn  t)|0  tcifii«,  fteady  or  place  of  another:  and  of  thefe  fame  be  pri* 

▼ate  (whereof  our  author  here  fpeaketh)  and  fome  be  pubUke»  af 
attornejra  at  law,  wbofe  warrant  lirom  his  maAer  is,  pmit  hca/uo  fa^ 
km  MtoFnutwrnJimm,  whioh  fetteth  in  his  tume  or  place  fuch  a  man 
to  be  his  attorney. 

Vid.  fUd.  196.         «*  Ei  un  Itftir  d^atHfney  a  mn  home  a  delUoinr  m  Ittjfiifin  pirfirce  f  r  2  •  a«l 

diiHifrnt  Ufaii.^*    Here  lirft  it  appeareth'that  the  authority  to  de-  *-^     '      *•* 

liver  feifin  (as  hath  bin  faid)  mult  be  by  deed  (i )  :  for  Utter  d'mt^ 

twntf  is  as  much  as  a  warrant  of  attorney  by  deed,  for  liters  doe 

fignifie  fometime  a  deed,  as  iiter^e  acquittancire  doe  fignifie  a  deed  of 

1 1  H.  7.*  ?3?^    acquittance,  and  herewith  [a]  agreeth  BrittM., 

Britr.  101.  b!  >•  LiifU/on  here  fpeaket  generally  a  un  home,  and  few  perfons  are 

Th]  zi.  £.4*  1 1.   [^1  dtfabled  to  be  private  attomeyes  to  deliver  feifin ;  for  mounksj 

Br.  feoffinenis     infants,  fern  coverts  (a),  perfons  attainted,  outlawed,  excommuni*- 

50.  21.H.6.30.  cated,  villeins,  aliens,  ic.  may  be  attomeyes.     A  fern  may  be  an 

Attorned  jx.       attorney  to  deliver  fcifm  to  Ker  hulband,  and  the  hufband  to  the  wife, 

and  he  in  the  remainder  to  the  leffce  for  life, 
[f]  II.  AfT.  3'  ^'  appeareth  here  that  the  attorney  muft  [r]  purfue  his  war* 

f\,  14.  rant,  otherwife  he  doth  not  deliver  feiiin  by  force  of  the  deed,  as 

%6,  AiT.  39.  Littleton  fpeaketh.  Now  his  authority  is  twofold,  exprefied  in  his 
II.  H.4.  3.  warrant,  and  implied  in  law,  both  which  he  mud  purfne.  And  firft 
n!  H.*7.  13.  ®^  ^"  expreffc  authoritjr.  A  man  feifed  of  Blaeke  Acre  and  White 
40!  Afl*.  38.  '^^^^  makes  a  deed  of  feoffment  of  both,  and  a  letter  of  attorney  to 
(9*  Co.  76.  b.)  enter  into  both  Acres^  and  to  deliver  feifin  of  both  of  them  according 
^  A(r.  61.  ^^  ^^  forme  and  tS^Qi  of  the  deed«  and  he  entreth  into  Biaeke 
41.  AiT  I  a"  ^<^^f  ^"^^  delivers  {t\{\Vi  fecundum  formam  cart  it  ^  this  livery  and  feiiin 
41.  E.  3. 17.  is  good,  albeit  he  did  not  enter  into  both,  nor  into  one  in  the 
(«.  Leon.  73.)      name  of  both ;  for  when  he  delivercth  feifin  of  cmt  fecundum  formam 

carta^  this  is  tantamount  and  implyeth  a  livery  of  both.  %o  when 
(Pofk.  310.  t.  the  feoifment  is  made  to  two  or  more,  and  the  attorney  is  to  nake 
359-  M    '  livery  of  feifin  to  both,  and  the  attorney  make  livery  of  feifin  to  one 

of  the  itoStts  fecundum  feimam  et  eJftStum  cart^^  this  is  good  to 

both,  and  yet  in  that  cafe  he  that  is  abfent  may  waive  the  livery  (3). 

If  leiTce  for  life  make  a  deed  of  feoffment  and  a  letter  of  attorney  td 

the  leflbr  to  make  livery,  and  the  leffor  maketh  livery  accordingly, 

notwithflanding  he  (hall  enter  for  the  forfeiture.     But  if  leflee  for 

yeares  make  a  feoffment  in  fee  and  a  letter  of  attorney  to  the  lefFor  to 

make  livery,  and  he  make  livery  accordingly,  this  livery  (hall  binde 

the  lefTor,  and  (hall  not  be  avoyded  by  him  :  for  the  leffor  cannot 

make  livery  as  attorney  to  the  leflee,  becaufe  he  had  no  freehold 

whereof  to  make  livery,  but  the  freehold  was  in  the  leiTor  (4) .     If 

the  lefibr  make  a  deed  (>f  feoffment  and  a  letter  of  attorney  to  the 

kflee  for  yeares  to  make  livery,  and  he  doth  it  accordingly,  this  (hall 

Tr.  7.  Eitc.  in    ■  ^ot  drowne  or  extinguilh  his  tearme,  becaufe  he  did  it  as  a  minifter  to 

com.  banco  (5),  another  (6)  and  in  another's  right,  and  is  accounted  in  judgement 

(Mo.  II.  Cr».    of  law  the  ad  of  the  others  and  the  feoffee  daimeth  nothing  by 

J'- '770  him  (7). 

\j.  £«  3.  6z.  If  one  \%  procurator  or  attorney  to  another  prefent  to  his.  owne 

(F.N.  6.35.0.)  benefice,  he  puts  himfelfeoutof  po&fiion^  becaufe  he  commeth  ip  by 

the 

(i)  Vid.  1,  Aff.  ifi.  »€.  AJ,  19.  (4)  [ficcNote  334.] 

35  AJ[.  I,  II.  «.  7. 17.  15.  H,  7.  H*  (5)  Smith's  cafe.    Hal.M&S. 

4.. //.  7.  li.     13.^.4-8.  HaUMSS.  (6)  [Sec  Note  335.1 

(a)  [Stc  Note  351.]  (7J  [iiee  Note  554*] 

(3)  [Sec  Nete  333.]  « 


L^.  I.  Of  Tenant  for  yearcs.  SoSt.  66* 

Hie  induction  and  infthtadon  of  the  ordinary.     If  the  tenant  deVife 

that  the  lord  fhall  fell  the  land,  and  dteth,  and  the  lord  felfeth  it,  thd 

leigmory  reniaines.    Bnt  if  the  lord  or  a  grantee  of  a  rent  charge 

had  been  Mo  cefiy  fuft^of^e  land,  and  after  the  ilatute  of  it.  3; 

and  before  the  (latute  of  27  H,  d.  ct/fy  fue  ufi  had  made  a  feoffment .  (!•  Co.  iii. 

in  fee  of  the  land,  albeit  the  land  palfcth  from  Ae  fbofiee^,  and  his  ^^^  *^S-  *>•) 

feofiinent  is  warranted  by  the  power  given  to  him  by  the  ftatnte,  yet 

the  feigniory  or  rent  charge  is  extind  by  his  feoAnent,  for  that  he 

hath  not  a  b^re  authority  as  the  attorney  hath  (8). 

if  a  man  be  difTeifed  ofBIacke  Arrt  and  White  Acn^  and  a  warrant 
of  attorney  is  made  to  enter  into  both  and  to  make  livery,  there  if ' 
the  atturney  enter  into  Blackt  Acre  onely  and  makes  livery^mn/iriit  (Poft.s52.b.) 
formam  ceurt/e^  there  the  livery  of  feifin  is  void,  becasfe  he  doth  \eSt 
then  his  warrant  (9);  for  the  eftate  of  the  diiTeifof  in  White  Acre 
r  C2«  b.l   cannot  be  dbvefted  without  an  entry.    But  there  is  a  diverfity  be- 
tweene  an  authority  coupled  with  an  interefl,  and  a  bare  authori* 
ly  ( I ).    For  example,  a  cuf?:ome  within  a  mannor  time  ont  of  mind 
of  man  ufed,  was  to  grant  ccrtaine  lands  parcell  of  the  faid  mannor  ih 
fee  iimple,  and  never  any  grant  was  made  to  any,  and  the  heires  of 
his  body,  for  life  or  for  yeares;  and  the  lord  of  the  (kid  mannor  did  (i.  Ro.  AUw 
grant  to  one  by  cople  for  life,  the  remainder  over  to  another,  and  S"-), 
the  heires  of  his  body ;  and  it  was  [if]  adjudged,  that  the  grant  and  W  ^'^'  3^*  ^» 
remainder  over  was  good ;  for  the  lord  having  anthoritie  by  cttf-  sunton*i*"^* 
tome,  and  an  interefl  withall,  might  grant  any  leffer  eflate:  for  in  Barnes,  in 
this  ca(e»  the  cuftome  that  enableth  him  to  the  greater,  enableth  him  ejeaione  fimuA^ 
to  the  Icffer,  Otnne  majus  in  ft  continet  minus.    But  he  that  hath  bqt  a  *"  ^^^  Kiag't 
bare  authority,  as  he  that  hath  a  warrant  of  attnrney,  mud  purfue  his  fp"!***  ^    u 
authority  (as  hath  beene  faid),  and  if  he  doe  Icffe,  it  is  voyd  (2).       \  sid.  6./* 

A  man  make  a  leafe  for  life,  and  after  make  a  charter  of  feoff.  ,.  &  1.  Ph.  * 
ment,  with  a  letter  of  attorney  to  deliver  fei(in,  the  atturney  enters  m.  Dyer  131. 
upoii  the  leilee,  this  is  fufficient  to  convey  away  the  revcrfion;  for  17-  El.  Dy«r4o/ 
(3)  (that  it  may  be  faid  once  for  all)  livery  of  feifin  being  to  perfect  i^^'^I*  *'^'^' 
the  common  affurance  of  lands,  b  alwaycs  expounded  favorably,  ta  A^,ite  A8b!/^ 
res  magis  'oaleat  quam  pereat*     And  all  this  was  adjudged  and  [/]    r/]Pafc\i*.£J. 
rcfolved  by  the  court  of  common  pleas^  and  after  affirmed  by  all  the  Roc.  514.  ia 
judges  of  the  king's  bench,  in  a  writ  of  error.  f^om.  Banc. 

And  it  is  to  be Tcnowne,  that  a  deed  of  feofFement  beginning  Om^  '"^^^  Carter  pL 
nihus  Chrtfii  fidelihuSf  ^f.  or  Sciant  prafentes  et  futuri^  \3t.  or  the  ^\  def!^In 
like,  a  letter  oi  atturney  may  be  contained  in  fuch  a  deed ;  for  one  eje£tIoae  firine, 
continent  may  containe  divers  deeds  to  (cvcrall  perfons;  but  if  it  &  inbriefedfe 
be  by  indenture  between  the  feoffor  on  the  one  part,  and  the  feof-  *'"*''•  ^*»'« 
fee  on  the  other  part,  •  there  a  letter  of  atiurney  in  fuch  a  deed  2*^*'^°^'7^'' 
is  sot  good,  unleife  the  attorney  be  made  a  party  in  the  deed  in-  error  fedrjus 
dented  (4).  ^  ^  ^  (ut  didiur)  ia 

Now  tne  authoritie  of  an  atturney  imply ed  in  the  law,  is,  thoogh  contrarrium. 
the  warrant  be  generall,  to  deliver  feifin;  yet  the  atturney  cannot  (*•  Inft,  673. 
deliver  feifin  within  the  view,  for  his  warrant  is  intendable  in  law  of  J,*^  Bliz^ooc  ^ 
an  aAuall  and  exprefle  liverie  and  not  of  a  liverie  in  law,  and  fo  hath  paf^  ,,  tlln 
it  beenrefolved  (5).     See  more  hereof  here  next  following.  Com.  Banc,  in 

**  UfKOre  Yarbam*!  caf^ 

(i)  Sceyi(^tf  notor7.  (3)  [See  Note  339.] 

(9)  [Sec  Note  337.]  (4)  Adjudged  conxm  betfween  Dicker  emd 

Noland,    Hal.  MSS.— >See  aifo  another  cafe 

[52.  b.]  contra  in  Cro.  Eliz.  905.    The  cafe  cjted 

(1 )  See  ante  49.  b.  and  poft.  175.  a«  and  by  lord  Hale  is  in  1.  Ro.  Abr.  8.  pL  12. 
jSi.b.  (5}  Dy.  S33,    ^  WedUr  Beivf" $  tnpt, 

(s)  [See  Note  33S.]  Hal,  MSS. 
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<*  IJncwtfi  U*verie  et/eifin  ne/oit  fait' en  la  «uit  ciluf  que  fefoit  U 
22.  H.  6.  6.       feut,**    Here  albeit  the  warrant  of  attumey  be  indefinite^  without 

limitation  of  any  time,  yet  the  law  prefcribeth  a  time,  as  Littleton 

here  faith,  in  the  life  of  him  that  made  the  deed  ;  but  the  death  not 

onty  of  the  feoffor,  of  whom  Littleton  fpeaketh,  but  of  the  feoffee 

alfo,  is  a  countermand  in  law  of  the  letter  of  atturney,  and  the  deed 

it  felfe  is  become  of  none  effe£k,  becaufe  in  tliis  cafe  nothing  doth 

pafle  before  livery  of  feifin.     For  if  the  feoffor  dieth,  the  land  de-> 

icends  to  his  heire,  and  if  the  feoffee  dieth,  liverie  cannot  be  made  to 

his  heire,  becaufe  then  he  ihould  take  by  purchafe,  where  heires 

Braclon,li.  2.     were  named  by  way  of  limitation  (6).      And  herewith  agreeth 

^°*  ^An*    1     ^    Bradoni  Item  oportet  quod  donationem  JeqtuUwr  ret  traditio,  etiam  in 

20^  H  6. 7'au  *  *^''^  donatoris  etdonatcrij.     Therefore  a  letter  of  atturney  to  deliver 

J 4.  E^  4.  2*,         livery  of  feifin  after  die  deceale  of  the  feoffor  is  voyd  (7). 

18.  E.  3. 16.  b.        Fourthlv,  in  all  cafes  the  atturney  muff  purfue  the  warrant  in  fub* 

1  i.H.  7.  i3,&c.   ftance  ana  effedt  that  he  hath  to  deliver  feiiln. 

1 8.  h;  8. 3.  Fiftly,  all  this  is  to  be  underflood  of  fole  perfons,  or  of  a  corpo-< 

1 1.  H.  7.  19.      ration  or  body  confiiling  of  one  fole  perfon,  or  a  biOiop,  parfon,  &c* 
(i.  Sid.  162.)      gyj  -^  holdcth  not  in  a  corporadon  aggregate  of  many  perfons  capa- 
ble (8).     And  therefore  if  a  maior  and  commonalty  make  a  charter 
of  feofF::mcnt,  and  a  letter  of  atturney  to  deliver  feifin,  the  livery  of 
feiiin  is  good  aftsr  thedeceafeof  the  maior,  becaufe  the  corporation 
never  dieth  (9).     The  like  of  adcane  and  chapter,  etjic  dejimili- 
bus, 
(4.  Co.  T19.  b.         Laftly,  if  the  lefTor  by  his  deed  licenfe  the  leflcc  for  life  or  yeare» 
6^0"^*  8^^'       (which  is  reftrained  by  condition  not  to  alien  without  licence)  to 
Mich.  |.  Ja.  in    ^^^^^*  ^^^  ^^^  ledor  dieth  before  the  leffee  doth  alien,  yet  is  his  death 
Com.  Banc.         no  countermand  of  the  licence,  but  that  he  may  alien,  for  the  licence 
F.  N.  B.  223.    '  exempteth  the  leffee  out  of  the  penal  tie  of  the  condition,  and  it  was 

2  E.  3.  otfi.  de  executed  on  the  part  of  the  leflbr  as  much  as  might  be.  And  fo  it 
Stamf.Pner  10  ^**  refolved,  Michael,  3.  Jacob,  in  Communi  Banco,  As  if  the  king 
(i.  Ro.  Ai>n  *  ^^(h  licenfe  to  alien  in  mortmaine,  and  dyeth,jihe  licence  may  be  ex*- 
331*  33^0  ecuted  after  (10}. 

Sedl.  67. 

• 

jTEM^Ji  tenements  foient  lejfes  a  A  L SO,  if  tenements  be  let  to  a 

-^   un  home  pur  terme  de  demy  an^  ou  -^  J^  man  for  terme  of  halfe  a  yea  re, 

pur  le  quarter  de  un  an^  tsfr .  en  or  for  a  quarter  of  a  yeare,  &c. 

tlel  cafty  ft  le  leffee  fait  wajjy  le  lejfor.  in  this  cafe,  if  the  lefiee  commit  waft,- 

avera  envers  luy  briefs  de  wajl^  et  le  the  leflbr  (hall  have  a  writ  of  wafte 

briefe  dirra^  quod  tenet  ad  terminum  againft  him,  and  the  writ  fhall  fay, 

annorum  ;    mes  il  avera  un  fpeciaU  quod  tenet  ad  termtnum  annorum  \  bun 

declaration  fur  le  veritie  de  fon  matter^  he   (hall   have   aa  efpeciall   declara- 

et  le  count  nahatera  le  briefe,^  pur  ceo  tion   upon  the  truth  of  his   matter, 

que  il  puit  aver  nul  auter  briefe  fur  le  and  the  count  fliall  not  abate  the  writ, 

matter.  becaufe  he  cannot  have  any  other  writ 

upon  the  matter. 

(6)  [See  Note  340.]  (9)  [See  Note  342.] 

(7)  [See  Note  341.]  (10)  Vid, -Plowd,  Com.  457.  contra  in 

(8)  II,  H.7,  27^  .  12.  H,  8.  12,  5,  ft     licence  to  tte  tenant  to  aken^Mi  vidciur.  H^U 
7.25.     21. //.  7.1.    Hal.MSS*  MSS. 


Lib.  I.  Of  Tenant  for.  yearcs.  Sed,  67. 

^    nlUlefei  fait  waft,''     Wafte,  Faftuu,  dicitur  a  vaftando,  of  (F.N.B.Wtfte 
O  wafting 'and  depopulating :  and  for  that  wall  is  often  alledged  55*  ^^  355*) 
g  ,1  to  be  in  timber^  which  we  call  in  Latim  maremium,  or  maref' 

nittm,  or  mare/mtum,  it  is  good  to  fetch  both  of  them  from  the  original. 
Firfty  timber  is  a  Saxon  word.  Secondly,  maremium  is  derived  of  the 
Frinch  word  marreim^  or  marreint  which  properly  iignifieth  timber. 

An  adion  of  waft  doth  lie  againft  tenant  by  the  curteiie,  tenant  in  V.  Marlb.  ca.  • 
.   dower»  tenant  for  life>  for  yeares«  or  halfe  a  yeare,  or  gardian  in  chi-  '3-  5*  P*rt  of  the 
valry  (i)i  by  him  that  hath  the  immediate  eflate  of  inheritance,  for  !p^'5:  ^ 
waft  or  deftrudion  in  hioufes,  gardens,  woods,  trees,  or  in  lands  (z),  ^  *    *   '^^'' 
meadows,  &c.  or  in  exile  of  men  to  the  diiherifon  of  him  in  the  re  ver- 
fionor  remainder.     There  be  two  kinds  of  wafte,  viz.  voluntary  or 
adttall,  and  permiflive.  [a]  Waft  may  be  done  in  houfes,  by  pulling  M  34-  ^*  3« 
or  proftrating  them  down,  or  by  fuffering  the  fame  to  be  uncovered,  f^  '^3- 
whereby  the  fpars  or  rafters,  plaanchers,  or  other  timber  of  the  houfe  jjj^  ^'    **  j.^ 
are  rotten  (3).     [^]  But  if  the  houfe  be  uncovered  when  the  tenant  ^br.  819.) ' 
commeth  in,  it  is  no  waft  in  the  tenant  to  fuffer  the  fame  to  fall  [h]  40.  Afl*. 
downe.     But  though  the  houfe  be  ruinous  at  the  tenant's  coming  in,  P-  ^^* 
yet  if  he  pull  it  downe,  it  is  waft  unlcflc  he  reedific  it  againe  (4).  *•  ^**''  ^y^^ 
[f]  Alfo  if  glaffe  windowcs  (tho'  glafed  by  the  teqant  himfclfe)  fy:  ii^'xo.^H.i  i. 
broken  downe,  or  earned  away,  it  is  waft,  for  the  elafte  is  part  of  his  44.  £.  3.  ^' 
hoafe.     And  fo  it  is  of  wain(cot  (9),  benches,  doores,  windowes,  29.  £^^3*  33. 
furnaces,  and  the  like;  annexed  or  fixed  to  the  houfe,  either  by  him  4-  Co.  63. 
in  the  reverfion,  or  the  tenant.  Herlakcoden'i 

cafe, 
f^]  ftt.  H.  6. 18.    12.  H.  8.  I.     13.  H.  7.  21.    22.  E.  4.  i8.    21.  £.4. 39*     10.  II.  7.  2. 
lleg.  Judic.  26. 

l/f]  Though  there  be  no  timber  growing  upon  the  ground,  yet  the  [^]  44-  E.  3. 21. 

tenant  at  his  pcrill  muft  keepe  the  houfes  from  wafting.     If  the  te-  3^^  ^^^^^  ^^ 

nant  doc.  or  lufter  wafte  to  be  done  in  houfes,  yet  if  he  repaire  them  i^El.Dy«'a76^ 

before  any  adion  brought,  there  lieth  no  adion  of  waft  againft  him,  5.  Co.  1 19.  in 

'  but  be  cannot  plead,  quod non fecit  vajium,  but  the  fpeciall  matter.  Whelpdak's 

A  wall  uncovered  when  the  tcnanl  commeth  in,  is  no  waft  if  it  be  ^^^  *9«  E*  $• 

fttffered  to  decay,     [r]  If  the  tenant  cut  downe  ordeftroy  any  fruit  ^f^^f'-^^ 

trees  growing  in  the  garden  or  orchard,  it  is  wafte ;  but  if  fuch  trees  ^^j  7.  H.'e^g. 

grow  upon  any  of  the  ground  which  the  tenant  holdeth  out  of  the  44.  £.  3.44. 
garden  or  orchard,  it  is  no  wafte  (6).  . 

[fy  If  the  tenant  build  a  new  houfe,  it  is  wafte,  and  if  he  fuffer  it  [/J4a*^-  3«'* 

to  be  wafted,  it  is  a  new  wafte.     [g]  If  the  houfe  fall  downe  by  tem-  J^h.  6^ia' 

peft,  or  be  burnt  by  lightning,  or  proftra.ted  by  enemies,  or  the  like,  /y.  e.  2.  "' 

without  a  default  of  the  tenant,  or  was  ruinous  at  his  comniing  in.  Waft.  118. 

and  fall  downe,  the  tenant  may  build  the  fame  againe  with  fuch  ma-  (Hob.  234. 

terialls  as  remaines,  and  with  other  timber  which  he  may  take  grow  g*,^^^*'*"'  ^i^ 

ing  on  the  ground  for  his  habitation,  but  he  muft  not  make  the  houfe  ^hu  coy.conL* 

larger  then  it.  was.     If  the  houfe  be  difcovcred  by  lempeft,  the  tc-  mS.  7.) ' 

naoc  muft  in  convenient  time  repaire  it  (7).  (^]  4  Co.  63. 
Heriakenden^t  cafe.     43.  £.  3.  6.    26.  £.  3. 76.     11.  R  4.  32.    Z2.  H»4.  5.    22.  H.  6. 180 
19.  £•  3.  Waft.  30. 

[b^  If  the  tenant  of  a  dove  houfe,  warren,  parke,  vivary,  ef^  K^J**"?^'** 
tangncf^or  the  like,  do  take  fo  many,  as  fuch  fufficient  ftore  be  not  left  ^^'~'fl^^^ 

«  5.  R.  2. 
Waft.  97.     12.  H.  8.  I. .  PL  Com,  322.   7.  H.  3,    Waft.  141.    (2.  Ro.  Abr.  814.) 

(1)  Some  of  thcfe  were  not  punifhablc  at         (4)*  [Sec  Note  345-] 

•T"?'^i!rw  ^  P^^-  5^ ^-  "^  54.  a.  (S)  [Sec  Note  346.] 

(2)  [Sm  Note  343.]  (6)  14.  H.  4.  x»-    HaL  MSSt 

,,(3)  [Sec  Note  344*3  (7)  [Sec  Not*  347-1 
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as  he  found  when  he  came  in*  this  is  wall ;  and  to  fuffer  the  pale  ta 

decay,  wherefbv  the  deere  is  difperfed,  is  wafle  (8). 
rn  12.  H.  6*  '^"^  ^^  ^^  ^  °^  obferved,  that  there  is  waft,  deftru^ion  and  exile. 

22/a.  Waft  properly  is  in  houfes>  gardens,  (as  is  aforeiaid)  in  timber  trees, 

.  9«  H.  6.  X.  66.  (viz.  oak,afli,  and  elme,  and  thefe  be  timber  trees  in  all  places)  ei* 
"  •  ^' ^-  '•  thcr  by  cutting  of  them  downe,  or  topping  of  them,  or  doing  any  aft 
ril  20.  E^  t."*  w^^reby  the  timber  may  decay.  Alio  in  countries  where  timber  is 
waft.  32.  fcant,  and  beeches  or  the  like  are  converted  tobuDding  for  the  habt-  . 

30.  H.  7.  2.  taxion  of  man,  or  the  like,  they  are  all  accounted  timMr.  [/]  If  the 
4a.  ]£•  3.  6.  b.  tenant  cut  down  timber  trees,  or  fuch  as  are  accounted  timber  (10)* 
5.  R  4.  loo.  .  as  is  aforefaid,  this  is  waft;  and  if  he  fuffer  the  young  germins  to 
Waft.  82.  ^  deftroyed,  this  is  deftrudion.     [i]   So  it  is,  if  the  tenant  cut 

ao,  E*.  3.1  down  anderwood,  (as  he  may  by  law)  yet  if  he  fuffer  the  young 

Waft.  32.  germins  to  be  deftroyed,  or  if  he  ftnb  up  the  fame,  this  is  deftruc* 

12.  E.  4. 1.  (9)  tion. 

[/}.4c.  E.  3.  [/[|  Cutting  down  of  wiUowes,  beech,  birch,  afpe,  maple,  or  the  like, 

J5.  b.  &  35*        ftandmg  in  the  defence  and  fafeguard  of  the  houfe,  is  deftruflion. 

32!  H  8*  1.  b.     ^'^^  If  there  be  a  quickfet  fence  of  white  thomcifthe  tenant  ftub  it 

10.  H."  7!  a,'        "P»  o*"  ^^^^^  »t  to  be  dcftroyed,  this  is  deftrudlion  ( 1 1 )  ;  and  for  all 

S.  E,  2.     *        theie  and  the  like  deftrudions  an  aftion  of  waft  lyetb.     [«]  The 

W^ft.  ixi.         cutting  of  dead  wood,  that  is,  u^i  arhwresfuMt  ariia^  mortiue,  ca^a^ 

w^i^B       A       ^^^f*  ^xifl(ntes  maremiumyfiic  portables  frudus^  nee  foUa  in  ie^atitii  no    fC'?.  b.l 

^ro.  J l!  Jal     ^*^ »  ^"*  turning  of  trees  to  coles  lor  feweD,  when  there  is  fuffident   ^^ 

4.  C<i  6  3, 64.     <^ead  wood,  is  waft. 

3.  fto.  Ab.  569.)  [«]  46.  E.  3.  17.    9. H.  6.  la.    11.  H. f.  1.         "  [«]  16.  EL  Dy.  331. 

ao.  E.  3.  Waft.  32.     F.  N.  B.  59.  m. 

[Oj4>  E.  3.44.  |-0j  If  (he  tenant  fuffer  the  faonfea  to  be  wafted,  and  then  fell 
Waft  72.*  ^own  timber  to  repaire  the  fame,  Uus  is  a  double  waft.  ^  [/]  Dig- 

F.  N.  6.'59.  b.  Z^^%  ^^  gravel,  limCf  clay,  brick,  earth,  ftone,  or  the  tike,  or  for 
19.  £.  3*  mines  of  mettall,  coale,  or  the  like,  hidden  in  the  earth,  and  were 

Waft.  30.  not  open  when  the  tenant  came  in,  is  wtft;  but  the  tenant  may  dig 

fj]  "•  ^'  ^'  for  gravell  or  clay  for  the  reparation  of  the  houfe,  as  well  as  he  may 
q.  E.  4.  -<.        ^^^  convenient  timber  trees  (1). 

41.  E.  3.  Waft.  82.  17.  E.  3.  7.  9.  H.  6*  66.  s.  H.  7. 14.  F«  N.  B.  59* n.  H  149*  c.  20.  £.  3. 
Waft.  32. .    (2»  Ro.  Ab.  815,  816.) 


&? 


I 


f\  Anno  6.  El.  [q]  It  is  waft  to  fuffer  a  wsdl  of  the  fea  to  be  in  decay,  (o^  as  by 
)rthc  report  of  the  flowing  and  reflowing  of  the  fea,  the  meadow  or  marfli  is  fur- 
^"  GH^'l^cSe  "'*^**"^^»  whereby  the  fame  becomes  unprofitaUe ;  but  if  it  be  fur- 
17.  e!  3. 65"  «>»nidcd  fuddenty  by  the  rage  or  violence  of  the  fea,  occasioned  by 
Brie.  fol.  168.  b.  winde,  tempeft,  or  the  like,  without  any  defiiult  in  the  tenant,  [r\ 
^M(^.62.  69.)  this  is  no  waft  punifhable  (2).  So  it  is,  if  the  tenant  repaire 
f^^^'J^'  ^'  '•  ^ot  the  bankes  or  walls  againft  rivers,  or  other  waters,  whereby  the 
6  El't^i  fti  ra.  ^**^°^s  or  marfties  be  furrounded,  and  become  ruftiy  and  nnpro* 
rn28  hT*^  ^^^^t  (3). 

Dyer  57.       '         L/1  ^^  '^®  tenant  convert  arable  land  into  wood,  or  >  e^nwrfo^  or 
32.  H.  6: 24.      meadow  into  arable,  it  is  wafte,  for  it  changeth  not  onely  the  courfe 
30.  H.    .  5.  8.   of  his  huft>andry,  but  the  proofe  of  his  evidence. 
ri."Ro.^Ab*8i         f^^  '^^  ttiaax  may  take  fufficicnt  wood  to  repaire  the  walls, 

Cro.  Ja,  182.)  P**^'» 

[r]  16.  El.  Dy..332.    ai.  H.  6. 41.    5. 1.  4. 100.     11.  E.  3.  Waft.  28.    48,  E.  3.  %$.     Tempt 
£•  I.  i2g,     ao,E.  3.  Waft.  32*     19.  E.  j.  Waft.  30*     (Cro.  Ja.  29»,) 

(8)  [Sec  Note  348.]  '         £53.b.l 

<^\7.^-4-3«.    ^>35-    Hjl.MSS.  (X).  [See  Note  351.]     ,   ,      , 

(10)  fSecNote  349.]  .  (i)  See  Call. on  Sew»  ad  cd.  t^. 

(11)  [See  Note  3J0.]      .  (3)  [See  N»tc  3S».l 


Lib.  I.  Of  Tenant  for  ycarcs.  Scft#  67. 

pales,  fences*  hedges*  and  ditches,  as  he  found  them ;  bat  he  can 
make  no  new  (4) :  and  he  may  take  alfo  fufficient  plowbote>  fire- 
bote»  and  other  houlbote. 

llie  tenant  cntteth  downe  trees  for  reparations  and  felleth  them, 
and  after  buyeth  them  againe*  and  imploys  them  aboat  neceflary  re- 
parations* yet  it  is  wad  oy  the  vendiuon :  he  cannot  fell  trees*  and 
with  the  money  cover  the  houfe;  burning  of  the  houfe  by  negli- 
gence or  mifchance  is  wafie  (5). 

r«]  If  a  man  make  a  leafe  for  life*  and  bv  deed  grant  that  if  any  [«]  3,2.  ^ 
wafte  or  dedruflion  be  done*  that  it  ihall  be  redrefted  by  neigh-  Waft.  5. 
hours*  and  not  by  fuit  or  plea*  notwithllanding  an  a£lion.of  waft  ^raaon,  Hb.4» 
ihall  lye*  for    the  place  wafted  cannot  be  recovered  without  a  ^^^'  3^5* 
plea« 

[xl  BraSfiJt,  FUtOt  and  Britton  doe  ufe  the  fame  djvifion  as  is  fx]  Bra^on* 

aforeiaid*  viz.  'vaftum,  dejlrudioy  et  exilium,  in  their  proper  iignifica«  fol.  168.  Fleta* 
firtn.  lib.  I. cap.  11. 

Now  fomewhat  is  to  be  fpoken  of  exile  or  deftruftion  of  men :  ^aft.  n<. 

exile  or  deftrofUon  of  villaines*  or  tenants  at  will*  or  makine  them  3.  £,'3,  tic. 

poore*  where  they  were  rich  when  the  tenant  came  in*  whereby  they  Waft.  2. 

depart  from  their  tenures*  is  waft,  [a]  And  yet  the  ftatut^  ofGiouc*  »7-  E.  «• 

fpeaketh  not  of  exile* bo^  it  is  comprehended  under  the  general  word  ^^JL*  *'*• 
of  waft.     The  ftatute  of  ^.   i.  hath  dtJiruBisnem^  the  ftatute  of  ^^'h.  6^'ir. 

Mmgna  Cbarta  hath  'uaftum  et  Jeftrudionem^  the  ftatute  of  Merlin  9!  H.  6. 52. 

hridgi  hath  'uaftum^  'uenkitionem  et  exilium  in  domibtis,  io/cis,  *vel  ho-  ii.  £.2. 

But  waft  and  deftraAion  ih  their  larger  fenfe  are  words  convert!-  ^'  "V*  *'  ^^     ' 
ble.     [^]  htm  de  hoc  quod  dicit  *uafium  et  exilium^  /ciendum  eft  quod  Rei1ft.jud1c.25- 
mom  JuHt  referenda  ad  eundem  inteu€&um,/ed  *vaftum  et  defiruSioftr}  [^f  Glouc*  cap. 
idamfumtt  *uafimm  idem  eft  quod  deJhruSio^  et  }  conver/ot  et  fe  habent  ad  {•  W.  i.  cap.2x* 


cmuMm  defiruaiomem  gemeraUter.  ^'«"*  ^^Tl 

ff]  Faftum  autem  et  deftruaio  fer}  aquitoUent  et  comverHbiliter  ft  capitV 
hattmt  in  donuhus^  hofcist  tt  gardinis ;  fed  exilium  did  foterit,  ciimfervi  [^  1*  Brad.  Kb.  4. 


Mommmuttantur  et  a  teneuuntis  fuis  injurios}  ejiciemtur,    Fortmna  autem   fol.  3 1 6  &  j  1 7 
et  igm$  n/el  hujufmodi  eveutus  imcfimati  omnes  teneutes  excufaut.  [']  Fl^ta*  lib.  u 

[d}  No  perfon  ftiall  have  an  adtion  of  waft*  nnlefte  he  hath  the  im-  ^^J:  ' '  ^  .. 
mediate  ftate  of  inheritance*  bat  fometime  another  ihall  joyne  with  W  ll    * 
him  for  conformity.  As  if  a  reverfton  be  granted  to  two*  and  to  the  2.  H,'s-  7* 
heires  of  one ;  they  two  (hall  joyne  in  an  adion  of  waft :  and  in  like  %*•  H.  6. 24. 
fort  the  fonriving  coparcener  and  the  tenant  by  the  carte Ae  ihall  'S*^*  7* 
jo]^einanadion  of  wafte:  and  if  two  joyntenants  be*  and  to  the  p^^.sf'^I^f. 
heires  of  one  of  them*  and  they  make  a  leafe  for  life,  they  ihall  joyne  g/ 1^  ^  ^^'  * 
in  an  a^on  of  wafte  (7)     [r]  If  the  eftate  tail  determine*  hannng  Waft.  147.  (6) 
the  a^on  of  wafte,  and  the  pit.  becomes  tenant  in  taile  after  poffibj-  ($•  Co.  1 1.) 
lity,  the  a£Kon  of  wafte  is  gone.     [/]  If  the  tenant  doth  waft*  and  t'L*-  "1 4-  »*• 
he  in  the  reversion  dyeth*  the  hey  re  ihall  not  have  an  adion  of  wafte  U  j  ^*  ^*4-  ^ 
for  the  wafte  done  in  the  Hfe  of  the  anceftor;  nor  a  bifliop*  mafter  of  an 
hoioital]*  parfon*  or  the  like*  in  the  time  of  the  predeceflbr.    [g]  And  liSJ^*  ^*  4*  i* 

'"  25.  H.  8,  tic 
Waft*  Br.    3S.  E.  3.  17.     44.  E.  3. 8.  .  45.  T^.  3.  3*     46.  E.  3.  31.  ^  ii.  E.  2«,  Waft.  115. 
a.  Mar*  Waft*  117*    8.  E.  2.  Waft.  1  kh    (9)     (Ant.  41.  a.) 

(4)  [See  Note  353.]  (6)  17.  E.  3.  50.   Hal.  MS8« 

^5)  But  now  by  the  6.  Ann.  c.  %t.  no  (7)  [See  Note  354.] 

aftion  will  lie  againft  the  tenant  for  fuch  an  (8)  »i.  tf.  6.  46.    39;  £•  3.  15.    42.  £• 

acddent.    8ce  3ie  ftatute  more  fully  ftated  3.22.    HaLMSS. 

in  note  7.  ante  53.  a.    Note  alfb  the  paflage  (9)  18.  £.  4.  x6«    xo.  H»  7. 5.   St  £•  }* 

from  fi^tf  cited  infra  by  iordCokf«  a.    Hal.M$s;. 

Ma 


Lib.  I.     Cap.  7.      Of  Tenant  for  ycarcs. 


Seft.  67.- 


[A]  14..  "E.  3. 27. 
50,  E.  3.  3. 
8.H.6.  13. 
(Poft.  a47.b. 
5.  Co.  75.  • 
2.  Ro.  Ab.  834. 
Poft.218.  b.) 


r»]  Braft.  Kb. , 
£01.315,316, 


{0  if  leflee  for  yeares  doth  wafte,  and  dyeth,  aa  a£lion  of  waft 
lyeth  not  agamft  the  executor  or  adminiflrator  for  wade  done  before 
their  time.  But  if  two  coparceoers  be  of  a  reverflon,  and  waile  is 
committed,  and  the  on^  of  them  die,  the  aunt  and  the  neece  ihall 
joini;  in  an  action  of  walle  (10). 

[if]  If  lands  be  given  to  two  and  the  hcires  of  one  of  them,  he 
that  hath  the  fee  fhall  not  hav^  an  aflion  of  waile  upon  the  flatute 
of  GIouc.  for  that  they  are  joyntenants,  but  his  heir'e  (hall  have  an 
adion  of  wade  again  A  tenant  for  life. 

Note,  after  waft  done  there  is  a  fpeciall  regard  to  be  had  to  the 
continuance  of  the  reveriion  in  the  fame  (late  chat  tt  was  at  the  time 
of  the  wafte  done;  for  if  after  the  wade  he  granteth  it  over,  though 
he  taketh  backe  the  whole  eftatc  again,  yet  is  the  wall  difpuniihabTe. 
So  if  he  erant  the  reveriion  to  the  ufe  of  himfelfe  and  his  wife,  and 
of  his  heires,  yet  the  wad  is  difpunilhable,  and  fo  of  the  like  ;becaufe 
the  ellate  of  the  reveriion  contmucth  not,  but  is  altered,  and  confe- 
quently  the  adion  of  wade  for  wade  done  before  (which  coniiiU  in 
privity)  is  gone. 

[/]  A  prohibition  of  wade  did  lye  againd  tenant  by  the  curte-. 

•V  i o>  i > "9      ftc  ( 1 0  >  (cnsint  in  dower,  and  a  gardian  in  chivalry,  by  the  common    .  . 

3i7.Fieta,rib.i.  law,  but  not  againd  tenant  for  life  or  yeares,  becaufe  they  came  in    [54*  ^'J 

foh'  1*68  ^'^^      ^y  ^^^^  °^^  ^^'  ^"^  ^^  might  have  provided  that  no  waft  ihoold be 

Voa.  &*SM.    ^^"^• 

lib.  2.  ca.  I,  XI.  H.  4.  3.  10.  H.  3.  Waft.  142.  »o.  H,  6.  i.  4.  H.  3.  Waft.  140. 
9.  H.  3.  ibid.  136.  (10.  Co.  1x6.  b.)  (z.  Inft.  145.  Poft.  273.  299.  b.  5.  Co.  77.  Stat. 
Olouc.  c.  5.) 

[r]  F.  N.  B.  56.      [i]  A  tenant  by  the  curteiie  or  in  dower  can  hold  of  none  but  of  ' 
e.  et  f.  Tenpps    the  heire,  and  his  heires  by  defcent,  and  therefore  if  they  grant  over 
^*  *•  ^"^•****  their  whole  cdaie,  and  the  grantee  doth  wade,  yet  the  neire  ihall 
Iq  ^' }'  1*5,      have  an  adion  of  wade  againd  them,  and  recover  the  land  againft  . 
^'' ~  '      the  adignee:   but  if  the  heire  either  before  the  affi^nement  had 

granted,  or  after  the  aflignement  doth  grant  the  reveriion  over,  the 
dranger  diali  have  an  adtion  of  wade  againd  the  affignee,  becaufe  in 
both  cafes  the  privity  is  dedroyed  :  in  all  other  cafes  the  adlion  of 
wade  ihall  be  brought  againfl  him  that  did  the  wade  (for  it  is 
in  nature  of  a  trefpade}  unlede  it  be  in  the  cafe  of  a  ward  [i] ; 
for  there  if  the  gardian  doth  wade  and  affiene  over«  the  adion 
iieth  aeaind  the  adignee  [/] .  A  gardian  (hall  not  be  puniihed  for 
wade  oone  by  a  dranger,  it  is  fo  penally  unto  him,  for  he  ihall  loie 
lib!  r.  c."i"i  ^^^  wardihip  both  of  the  body  and  of  the  land  ( 3 ) ,  though  the  wade 
Ik]  27.  E.  3. 81.  be  but  to  the  value  of  twenty  Aiillings;  and  if  that  fumceth  not  to 
ft6.  E.  3.  fatisite  for  the  wad,  then  he  diall  recover  damages  of  the  wade. 

Waft.  10.  (2)     Qyg,.  j^jni  above  the  lode  of  the  ward.     But  tenant  by  the  curtefie, 

tenant  in  dower,  tenant  for  life,  yeares,  &c.  ihall  anfwer  for  the 
wade  done  by  a  dranger,  and  ihall  take  their  remedy  over,  [m]  But 
if  there  be  two  joyntenants  of  a  ward,  and  one  of  them  doe  wad, 

CM  Britt.  168.  both  diall  anfwer  for  iu 
34.  E.  3. 

Waft.  146.  ^  r£ 

44. E.  3.27. 

F.  N.  B:  59.  a.  &  60.  f.  &  T,  M  33,  E.  3.    Waft.  6.  (4) 


38.  E.  3.  23. 
IX.  H.  4*  iS. 
4.  E.  3.  25. 
Regtft.  72. 
3.  €0.23. 
Walker's  cafe. 
9.  Co.  142. 
Beaumonft 
cafe(x). 
(2.  Inft.  303. 
Dr.  ic  Stud. 


r/j  12.H.4  3 

Bra£t.  lib.  4 
316,317. 
FIeu,lib.  I. 


<io)  [Sec  Note  355.] 
1(11)  [See  Note  336.] 

<i)7.  £.3.  34.    Hal.MSSi 


(2)  i5.  £•  3.  fTaftg  10.  is  contra.    Haf« 
MSS. 

(3)  ralui  ofwardjbip  not  Iqft.    Vid,  Dym 
35.    28.//. 8.    BefuU.n.'i'^      Hal.MSS. 

(4)3.£.  3. 18.    HaLMSS. 


Lib.  I.     .  Of  Tenant  for  yearcs.  Scd.  67, 

[« J  If  the  gardian  doth  waftc,  and  the  hcire  within  age  bring  an  W  44.  E.  3. 27. 
aftioo  of  wafte,  the  gardian  (haW  lofc  the  wardftiip,  as  is  aforeiaid ;  ^8  E,  3.  10. 
hai  if  the  hcire  bring  an  a^ion  of  wafte  at  his  fulJ  age^  then  he  fluU  ^'  ^^^'  ^'  '• 
recover  treble  damages,  for  men  he  cannot  lofe  the  wardOiip.  ,"[  2.^.  ^' 

Waft.  117.      4f .  E.  3,  Waft.  81.      3.  E.  1.  Waft.  3*      7.  E.  3.  iz. 

[o]  An  infant  and  baron  and  fem  (hall  be  puniflied  for  wafte  done  m  jj.h.  3. 

by  a  llranger,  and  fo,{haIl  the  wife  that  hath  the  ftate  by  furvivour  Waft.  16.' tempt 

for  waft  done  by  the  hufband  in  his  life  time,  if  fhe  agree  to  the  ^'  «•  Waft.  128, 

eflate,  though  there  hath  beene  variety  of  opinions  in  our  bookes.  **  ?'  *'  ^'  ** « 

1 1.  Arr.  1 1.    »j.  H.  6.  24-  b.    33  H.  6.  31.  a.    42.  E.  3.  22^  19.  E.  3.  breve  ^46.   46.  E.  3.  25! 

7.H.  6.  2.  b.  >  E.  3.46.  10.  E.  3.  17,  iS.  9.  E.  3.  4a.  9.  E.  3.  breve  246.  17.  £.  4.  7. 
$.  H.  6.  52.  F.  N.  B.  36.  b,  Doa.  &  Stud.  lib.  2.  c.  1.  23.  4,  8.  Waft.  138,  8.  Co.  4I 
Willinghanj's  cafe.  -*  ^ 

(>]  Buj  if  a  fem  tenant  for  life  take  hufband,  and  the  haiband  [^1  5-  Co.  75., 
AoSi  wallc,  and  the  wife  dieth,  no  aftion  of  waft  lyeth  againft  the  ^^'^^n'a  caic. ' 
hufband  in  the  texuif,  for  he  was  fcifedbut  injure  uxoris,  and  his  wife  ^f  |'  ^'i^\ 
was  tenant  of  the  freehold ;  but  if  a  fern  be  poflefled  of  a  terme  for  Statham. 
yeares,  and  take  huftjand,  and  the  huiband  doth  waft,  and  the  wife  io.H.6.*n,ia. 
dieth^  the  huft)and  ihalf  be  charged  in  an  adion  of  waile,  for  the  law  (*•  ^^-  3<^'0 
giveih  the  terme  to  nim. 

[f  ]  If  tenant  for  life  grant  over  his  ellate  upon  condition,  and  [y]  30, E.  3. 16. 
the  grantee  doth  waft,  and  the  grantor  re-encreth  for  the  condition 
broken,  the  adlion  of  waft  ihall  be  brought  againft  the  grantee,  and 
the  place  wafted  recovered* 

[r]  if  a^eafe  for  life  be  made  to  a  viJleine,  and  waftc  is  done,  the  [r]  4^.  3  ,^ 
lord  entreth,  he  Iball  not  be  puniftied  for  the  wafte  done  before,  but 
for  wafte  done  after,  he  fhafl. 

[/]  An  occupant,  ftiall  be  puniflied  for  wafte;  and  fo  if  an  eftatc  m  6.  Co.  »7 
be  made  to  J.  and  his  heires  during  the  life  of  A   A^  dieth,  the  ie  Dcanc  L 
heire  of  .^.  ftiall  be  punifhed  in  an  adlion  of  wafte.  Chapter  of 

.-.  o         L      /      '^orceftcr'scaft 
JO.  Co.  9.  U    (a.  Ro.  Ak^.  Ua6.) 

[/]  If  a  leafe  be  made  to  A.  for  life,  the  remainder  to  B,  for  life,  U\  4.  E.  3. 18. 
the  remainder  to  C,  in  fee,  in  this  cafe  where  it  is  faid  in  the  Regifter^  Cote's  cafe, 
and  in  F.  N.  £,  that  an  adion  of  waft  doth  lie,  it  is  to  be  underftood  |"  ^  ^o  '^; 
after  the  death  or  furrender  of -ff.  in  the  meane  remainder,  for  during  ^  -J  ^*  ^    *' 
his  life  no  adion  of  wafte  doth  lie  (5 ) .  ^o.  £,  -*  ^^ 

fiut  if  a  leafe  for  life  be  made,  the  remainder  for  yeares,  the  re-  33-  E.  3. 
nainderin  fee,  an  a^lon  doth* He  prcfcntly  during  the  terme  in  re-  ^*^'  '44* 
mainder,  for  the  meanff  terme  for  yeares  is  no  impediment.  *  V  ^*  ^* « 

But  if  a  man  make  a  leafe  for  life  or  yeares,  and  after  granteth  "o^E.!!©! 
the  reverfion  for  yeares,  the  leftbr  ftiall  have  no  a&ion  of  wa^c  diir-  Regift.  74! 
ing  the  yeares,  for  he  himfelf  hath  granted  away  the  reverfion,  in  ^  ^^  9*  '^'^^ 
refpcd  whereof  he  is  to  maintaine  his  ^ftion.  [•JOtherwife  it  is,  if  he  ?*|"  *?^  ^f^'^ 
had  made  a  leafe  in  reverfion,  which  had  been  but  a  future  intereft ;  cafe.'"f  Co  *  6 
for  there  an  a^on  of  waft  lieth  during  the  terme,  and  fo  is  the  Pagct's  cafe! 
booke    to   be  onderftood,  and  the  terine  fhaii  be  faved  in  that  10.  Co.  44/ 

cafe.  Tenning*s  cafe, 

''•N.B.59.h. 
4.  E.  3. 18.  [•]  4.  E.  3. 18.  F.  tit.  Wait.  18. 

.  [«]  No  a^on  of  waft  lieth  againft  a  gardian  in  (bcage,  but  an  ac-  [»]  Meriebridgt 
c«uat  or  trefpafle,  nor  againft  tenant  by  ftatu.te  ftaple^  &c.  or  eJe^  ^*P*  ^7- 

^       -,  «  •      '  ^'  Waft.  100. 

14.E.  3.Waft,io7,     *.E.  a.W|ft.i»     28.  H.  6.  Waft,  9.      3a.H.6.7.    F,N.B.59.E. 

(s)  [See  Note  357.]  ' 

.myid,F.N.B,sh  Grantuofn^erJhtfJhaStavewaflt.  Ual,  MSS. 
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Lib*  I.  Cap.  7.     Of  Tenant  for  yearcs.  Seft*  67. 

[«]  IX.  H.  6.         [41;]  If  tenant  for  life  or  veares  or  their  aflignee  make  a  grant  • 

<«^  5*  over*  and  oocmthftancting  take  the  profits,  an  adion  of  waft  lieth 

lo^he?cafe.  Againft  hioi>  by  him  in  Oie  reverfion  or  remainder  by  the  iatute. 

[x]  8.  E.  3.  ^0'^  (7)' 

Waft.  1X1.  [x]  U  waft  be  done  J^arfim  here  and  there  in  woods,  the  whole 

4.  E.  6.  woods  (hall  be  recovered>  or  fo  much  wherein  the  wiAj^arjSm  is 

W^  136.  done.     And  fo  in  houfes  fo  many  rooms  ihall  be  recovered  wherein 

ic. H?7.^w,  ^^''^  "  ^'^^ ^^^ *  ^"' *^  ^'^^  ^®  dont/^rfim  throughout,  all  Ihall 

is^eIs!    '  be  recovered.     It  hath  beene  faid  that  if  the  hall  be  wafted,  the 

VTaft.  134.  whole  houfe  (hall  be  recovered,  becaufe  the  whole  honfe  is  denomi- 

^p8  E.  I.  nated  of  the  hall :  but  later  authority  is  to  the  contrary. 

is!  H * 8*1 .  (8)       (y^  '^^'■^  "  ^^^^  ®^  *  ^^^^  ^*^"®*  ^  Braaom  fsuth,  Nifi vaftum 

[y]  BradAib.  ^  ''«  modicmn  fit  propter  quod  nun  fit  inqulfitio  facienda.    Yet  trees  to  the 

fo.  316.  value  of  three  (hillings  and  foure  pence  hath  beene  adjudged  waft» 

38.  E.  3. 7.  b.  and  many  things  together  may  make  wafte  to  a  value  (9}.    But  let 

^aft  ^6  ^^  "®^  rctumc  xo  our  author  j(  1  o), 

F.  N.  B?6o.u       "  Brii/e  de  wafii^**    Sec  in  the  Btgifttr  five  feverall  writs  of 

temps  £.  I.  waft ;  two  at  the  common  law  for  waft  done  by  tenant  in  dower,  or 

Waft.  X14.  the  gardian ;  and  three  by  fpeciall  or  ftatute  law,  for  wafte  done  by 

19.  H.  6. 8.(11)  XKtasxK  for  life,  for  yeares,  and  tenant  by  the  ^nrtefie. 

[«]  Vid.  Brtft.      «•  Brief i  dirra:^    The  writs  originall  of  the  Rigijier  [«]  fas  \  rA^  b, 

F?^  fh^'^*  **'  •^''^^*  i^^)  were  formed,  an4  of  courfe  had  their  firft  authority  W^^' 

cap!^».    '  by  ad  of  parliament;  and  therefore  without  an  ad  of  parliament 

See' the  Second  thcy  cannot  be  altered,  or  changed,  which  is  proved  by  the  ft^tuce 

Part  of  the  of  ^.  2.  cap.  24.  whereby  remedy  is  provided  in  many  cafes.     But 

Inftitutes.  heare  what  Bra3on  faith.  Sunt  qiuedam  brewa  formata  in/uis  cafihust 

W.  »•  C4p.  H-  ft  qtuedam  de  cur/u^  qtutxonciiio  totius  regni/unt  approbata,  qu/e  qui^m 

ntutari  nou  poffunti  ab/que  eorundem  contrarid  'voluatatt*     Magtftralia 

Devafto  Brad,  autemfiep}  'variantur  Jecundum  varietatem  cafitum^  Sec.     And  this  is 

li.  4.  f.  31 5, 3 16,  the  reafon  that  in  this  cafe  of  halfe  a  yeare  the  words  of  the  writ  (hail 


46.  £.  3. 31.       GIouc.  cap*  5.  which  eiveth.the  afiion  of  wafte  againft  the  leftee  for 
F.  N.  B.  60  c.     life  or  yeares  (which  lay  not  againft  them  at  the  common  law) 


4.  E.  4.  13.  fpeaketh  of  one'that  holdeth  for  tearme  of  yeares  in  the  plural  num- 

37j^W- ^-  •^^  ^'  ber ;  and  yet  here  it  appeareth  by  the  authority  of  Littleton,  that  al- 

14.  H.  8?ii.  though  it  be  a  penall  law,  whereby  treble  damages  and  the  place 

18.  E.  3; 27.'  wafted  (hall  be  recovered,  yet  a  tenant  for  halfe  a  yeare  being  within 

(Dr.  8c  Stud.  the  fame  mifchiefe,  (hall  be  within  the  fame  remedie,  though  it  be 

Vd*  M^l*^*'  ®"^  °^  ^^  ^^"^"^  ^^  ^^*  ^^^''  ^^^  ^  ^^^^  '"  iiterdy  haret  in  cortice, 
brldeeca.  Vi  which  is  an  excellent  example,  whereupon  in  many  like  cafes  a  man 
».  Part  of  the  ^^Y  ^^^^^  ^  cert^ne  judgment.  You  may  obferve  in  the  faid  an- 
InAicotes.  cient  authors,  what  remedie  was  given  for  waft  at  the  common  law, 

and  againft  whom^  and  what  was  adjudged  wafte,  deftru£Uon,  and 

exile. 

In  many  cafes  a  tenant  for  life  or  yeares  may  fell  down  timber  to 

make  reparations,  albeit  he  be  not  com])ellable  thereanto,  and  fliall 
[a"]  12.  H.  8. 1,  not  be  punifhed  for  the  fame  in  any  aAion  of  wafte.  As  [a]  if  a 
1' '  \^'^^'^\  ^^'  houfe  be  ruinous  at  the  time  of  the  leafe  made,  if  the  lefiee  fuffcr  the 

D.    Mo.  21.  J  ^        *     »    . 

•*'  hpttfe 

(7)  F.  N.  B.  59.  C.    Hal.  MSS.  4.V/.  Hal.  MSS. 

(8)3.^.3.  24,    Hal.- MSS.  (10)  [Sec Note  358.1 

(9)  Vid.  Hil.  40.    Eliz.  C.  B.  n.  9.  (11)  9.^.6,6^.  Hal.MSS. 
rborne't  cafe.  C,  C,   JT^^  to  tb$  valnf  ^ 


Lib*  I.  Of  Tenant  for  yeares.  Sedl.  6y. 

hooie  to  fall  down  he  is  not  panifhable,  for  he  is  not  boand  by  law 
CO  repair  the  houfe  in  that  cafe.     An<Lvet  if  he  cut  down  timber 
upon  the  ground  fo  ietten,  and  repair^ « he  may  well  juftiHe  it ;  and 
the  reaibn  is«  for  that  the  law  doth  favour  the  fupportation  or  main- 
tenance of  houfes  of  habitation  for  mankind.  And  therefore  if  two  or 
Biore  joyntenants  or  tenants  in  common  be  of  a  houfe  of  habitation, 
and  the  one  will  not  repaire  the  houfe»  the  other  (hall  have  by  the 
law  a  writ  of  ^/r  reparatifmt faciinduy  and  the  writ  faith,  adjujicnta-  F.N.  B.  To.  127. 
tmrntm  tfufdtm  d^mms  teneoMtur.    ^o  it  \t  if  the  leilbr  by  his  covenant 
undertaketh  to  repaire  the  houfes,  yti  the  leflee  (if  the  leiTor  doth  it 
not)  may  with  the  timber  growing  upon  the  ground  repair  it,  though 
he  be  not  compellable  thereunto  ( i ) .  In  the  fame  manner,  if  a  man 
make  a  leafe  of  a  hoofe  and  land  without  impeachment  pf  wafte  for 
the  houfe^  yet  may  the  leflee  with  the  timber  upon  the  ground  repaire 
the  houfe,  though  he  may  utterly  wade  it  if  he  will ;  and  fo  in  many  (Hoh.  234.)- 
other  cafes.  A  man  hath  land  in  which  there  is  a  mjmt  of  coales,  or  of 
the  like,  and  maketh  £^]  a  leafe  of  the  land  (vvitnout  mentioning  r^i  _  £.  ^  . 
any  mines^)  for  life  or  for  yeares,  the  lefTee  for  fuch  mines  as  were  9.  h.  6. 66.    * 
open  at  the  time  of  the  leafe  made,  nay  digge  and  take  the  profits  iz-  H.  6. 1%. 
thereof,  (r]  8ut  he  canriot  digge  for  any  new  mine,  that  was  not  9*  ^  4*  35* 
open  at  the  time  of  the  leaie  maae,for  that  fliould  be  adjudged  wafte.  p^'ji^/b.  149. 
And  if  there  be  open  mines,  and  the  owner  make  a  leafe  of  the  land,  c.'  &  '59.D.      ' . 
with  the  mane6  therein,  this  fiiall  extend  to  the  open  mines  onely,  and  [cj.5.  Co.  n. 
not  to  any  hidden  mine  (z) :  but  if  there  be  no  open  mine,  and  the  Sander's  cafe. 
leafe  is  made  of  the  land  together  with  all  mines  therein,  there  the  ('*  ^^'  ^°') 
ieiTee  may  digge  for  mines,  and  enjoy  the  benefit  thereof,  othcrwife 
thofe  words  mould  be  void.     {  have  been  the  more  fpacious  con- 
cerning this  learning  of  waAe,  for  that  it  is  moft  neceifary  to  be 
knowne  of  all  men  (3  ] . 

Now  hath  Littleton  fpoken  of  an  eilate  for  life,  and  an  eftate  for  *• 

yeares  in  feverall  perfons.     Now  let  us  fee  how  they  iland^M^/  and 
/eael  in  one  peribn. 

If  a  man  letteth  lands  to  another  for  life,  the  remainder  to  him 
for  ^t  yeares,  he  hath  both  eftates  in  him  fo  diilin6^1y,  as  he  may 

frant  ^way  either  of  them ;  for  a  greater  e&te  may  uphold  a  IciTer,  . 
ut  not  }  <ower/o ;  and  therefore  it  a  man  make  a  leafe  to  one  for  2 1 
yeares,  the  remainder  to  him  for  terme  of  liis  life,  the  leafe  for  yeares 
IS  drowned* 

[it/]  If  a  man  make  a  leafe  for  life  to  one,  the  remainder  to  his  ex-  [d]  19.  E. «. 
ecutors  for  21  yeares,  the  terme  for  yeares /hall  veil  in  him  (4) ;  for  Covenant  25. 
even  as  anceftor  and  heire  are  correlaii^va  as  to  inheritance ;  (as  if  [?'  ^'  ^' 
an  edate  for  life  be  made  to  J,  the  remainder  to  B.  in  taile,  the  re*  32.^E.*7.  ^^ 
maiiider  to  the  right  heires  of  A,  the  fee  vefleth  in  J.  as  it  had  been  Quid  juris  d.  5. 
limited  to  him  and  his  heires) ;  even  (o  are  the  tcilators  and  the  eX'-   i7-  £•  3-  29. 
teuton  ^errelati-vaSLt  to  any  chattel!.   And  therefore  if  a  leafe  for  life  ^^  |-  3-  3<« 
be  made  to-.the  leftator,  the  remainder , to  his  executors  for  yeares,  the  ^^|  ^'  ^  ^' 
chattel  (ball  veft  in  the  lefiee  himfelfe,  as  well  as  if  it  had  been  limited   14!  Eiie.  ^^ 
to  him  and  his  executors.  Dyer  309. 

i^  M.  40*  Sc  AT* 

Xiis«  in  Com.  Bant.  Rot.  1215.  la  trefp.  inter  Sparkfe  8e  Sparke.    Hill.  42.  Etiz.   Sir  John  Savage's 
cafe  in  Guru  Wardorum.    (2*  Ro.  Abr.  47.  418.    Mo.  100.  339.  666.    a.  Leom  6.  Yelv.  85.} 

(x)  [8ee  Note  359.]  cafe  adjudged,  that  it  fiallgo  to  the  adniinif" 

(ft)  See  ante  53.  b.  and  n.  I.  there.  trator,  '    Vide   tamen    M.  44,  45.   Eliz. 

(3)  See  further  a%  to  twafirin  the  feveral  Moore^j  ReportSy».  911.  contra.  Vid.  4.  8c 
Abridgmeiits,  title  JTaJfet  and  Fulb.  ii.  5.  P.  and  M.  Bendl.  ti.  115.  Cravenorf 
part,  Paral.  Dial.  5.  foL  49.  b.  cafe.    Hal.  MSS, 

(4)  iOtAJ.it  And  per  curiam  in  Spar  kefs 

M  4 .  Chap. 


Lib.  I.     Cap.  8.      0(  Tenant  at  Will. 


Sea.  68. 


Chap.  8.       Of  Tcnant>iit  Will.         Scd.  68.         [g^.  a.] 


CrENAUT  a  volunt  efty  ou  ttrres 
-*    ou  tenements  font  Uffis  per  un  homi 
a  vn  auter^  a  aver  et  tener  a  luy  a  la 
volunt  li  IfJfoTy  per  force  de  quel  Uafe 
le  leffee  eji  en  pojfefjion.     En  tiel  cas  le 
lejce  e/i  atpel  tenant  a  volunt^  pur  ceo 
que  il  n^aaafcun  certaine  ne  fure  ejlate^ 
car  le  lejfor  luy  pott  oufter  a  quel  temps 
que  il  luy  pUrroit.     Uncon  ft  le  Itffee 
emhha  la  tcrre^  ei  le  lejfor^  apres  Pem^ 
hleer  et  devar.t  que  les  hUesfoni^atureSy 
luy  oujia^  uncore  le  lejfe  aver  a  Us  blces^ 
it  avera  frank  entre  egres.  et  regres  a 
fcler  et  de  carter  Us  blees^  pur  ceo  que 
il  nefcavoit  a  quel  temps  le  leffor  voloit 
entre  fur  luy.     Juterment  eft  ft  tenant 
pur  ttrme  dans  que  cenuft  le  fine  de 
fon  terme  emllea  fa  terre^  et  le  terme  eft 
fny  devant  que  les  hlees  font  matures. 
En  ceo  cas  ie  Uffor^  ou  celuy  en  la  rever- 
fion  amera  Us  blees^  pur  ceo  que  le  termor 
conuft  le  ceriaintie  de  fa  terme  quant  fa 
terme  ferroit  finy. 


T^ENANT  at  will    is   where 
lands  or  tenements  are  let  by  one 
man  to  another,  to  have  and  to  hold 
to  him  at  the  will  of  the  leflfor,  by 
force  of  which  leaie  the  leflee  is  in 
pofleffion.     In  this  cafe  the  leflee  is 
called  tenant  at  will,  becaufe  he  hatl^ 
no  certain  nor  fure  eftate,    for   the: 
leflbr  may  put  him  out  at  what  time  it 
pleafeth  him.    Yet  if  the  leflee  foweth 
the  land,  and  the  leflbr,  after  it  is 
fowne  and  before  the  corne  is  ripe^^ 
put  him  out,  yet  the  leflee  (hall  have 
the  corne,  and  ihall  have  free  entry 
egrefle  and  regrefle  to  cut  and  carrie 
away  the  come,  becaufe  he  knew  not 
at  what  time  the  leflbr  would  enter 
upon  him.     Otherwife  it  is  if  tenant 
for  yeares,  which  knowrth  the  end  of 
his  terme,  doth  few  the  land,  and  his 
terme  endeth  before  the  corn  is  ripe^^ 
In  this  cafe  the  leflbr,  or  he  in  the  re- 
verfion  fhall  have  the  corne,  becaufe 
the  leflee  knew  the  certainty  of  hi^ 
terme  and  when  it  would  end« 


FletJ,  lib.  3. 
^ap.  15. 

(i.  Ro.  Abr. 

.]o>  xi*  6.  i. 
38.  H«  6.  %i* 


**  ^T^E  N  ANT  a  'uolunt  eft,  ou  terrrs  ou  tenements Jont  kjjes per  urn 
-*  heme  a  un  auter,  a  amer  et  tener  a  luy  a  la  *voluni  le  leffor y  Wr.*' 
(j)  Ic  is  regularly  true,  t)iat  every  Icafe  at  will  mod  in  law  be  at 
the  will  of  both  parties,  and  therefore  when  the  leafe  is  made,  to 
have  and  to  hold  at  the  will  of  the  lefTor,  the  lawimplyeth  it  to  beat 
Q  E.  4.  1.  b.  ^^  ^^^^  ^^  ^^  Icflfee  alfo;  for  it  cannot  be  onely  at  the  will  of  the 
JO.  E.  4.  18.  b.  leflbr,  but  it  mull  be  at  the  will  of  the  leflee  al^.  And  fo  it  is  wheii 
21.  H.  7.  38.  the  leafe  is  made  to  have  and  to  hold  at  the  will  of  the  leflee,  this 
43.  H.  8.  16.  muft  be  alfo  at  the  will  of  the  leflbr;  and  fo  are  all  the  bopkes  that 
1^  H.  8. 1 1. 14.  £^gj^^  prima  facie  to  diff"cr,  cleerly  reconciled  (3). . 

"  Fur  ceo  que  il  n^ad  afcun  certaine  ou/ure  efiaie,  Wf .*'     A&a  /sA 

ftfjio  eftpracaria^  et  alia  proprece  conceffa^  ut  ft  quit  fine  fcripto  cotuef- 

jerit  alicui  bubuationsm  'vel  ufumfruQum  in  re/ud  temenda  ad  'voluntas 

tem/uamf  b/ec  quidem  pfffejfio  pracaria  eft  et  nudut  eo  fMod  temfeftiijik 

et  intmpejitnjie  pro  voluntate  domini  pqterit  ren/ocari. 


Fleta,  lib.  3. 
cap.  15. 


«c 


Uncer^ 


(1)  [See  Note  360.] 

(:^;  49.  H.  6.  18.  »o.  E.  4.  9«    Hal.  M8S. 


(s)  [See  Note  362.] 


I* 


Of  Tenant  zt  VTllh 


Sea.  69. 


a. 
339») 


^  UticoreJ! U  UJ[h emiU^ia  tirre,  it  le  lejor  afrts  h  emhUir^  Wr."  (4)  (5  Co.  % 5. 
The  reafon  of  this  is»  for  that  the  eftate  of  the  Icflcc  is  unceitaioe,  *•  ^*<*-  339 
and  tkerefcre  left  the  ground  (c)  fliould  be  unmanur^d,  which  (hould 
[f  f ,  by]  ^  hartfull  to  the  commonwealLh,  he  fhall  reape  the  crop  which  he 
^  '  lowed  in  peace,  albeit  the  leflbr  doth  determine  bis  wil  before  it  be 

ripe.    And  fo  it  is  if  he  fet  rootes,  or  fow  hempe  or  flax»  or  an/ 
pther  annual  pfofit,  if  (i)  after  the  fame  be  planted,  the  leflbr  ouft  18.  E.  4.  iS. 
the  leffee ;  or  if  the  leffee  dicth,  yet  he  or  hw  executors  (hall  have  (Cro-Cha.  515.) 
that  yeare's  crop.     But  if  he  plant  youne  fruit  trees,  or  yong  oaka«  Xemps  B.  i. 
alhes,  elmes,  &c.  or  fow  the  ground  with  acornes,  &c.  there  thelef<*  br.  25.  iq«  AflC 
for  may  put  hioi  out  notwithftanding,  becaufe  they  will  yeeld  no  pre-  pi.  6. 
fent  annuall  profit.     And  this  is  not  only  proper  to  a  Icflce  at  will,  ^^  ^*  3-  *9« 
that  when  the  leffor  determines  his  will  that  the  leffee  (hall  have  the  *;'n^*  f',!] 
corne  fowne,  &c.  but  to  every  particular  tenant  that  hath  an  eftate  ^'  Aff.  10. 
incercaine,  for  that  is  the  reaion  which  Littleton  expre(reth  in  thcfe  5.  Co.  116. 
words  (fur  ceo  queiln*ada/cun  certame  ou/ure  efiate)  (2).  And  there-  Olwd's  ca(e. 
fdre  if  tenant  for  life  foweth  the  ground,  and  dictli,  his  executors  Ij  J"*  ^'* 
(hall  have  the  come,  for  that  his  eftate  was  uncertaine,  and  deter-   -,°co'IV. 
inined  by  the  ad  of  God  (3).  And  the  fame  law  is  of  the  lelTce  for  x.'ro.  AbnTay.) 
yeares  of  tenant  for  life  (4).     So  if  a  man  be  fcifed  of  land  in  the 
right  of  his  wife,  and  foweth  the  ground,  and  he  dieth,  his  executors 
ftiall  have  the  come,  and  if  his  wife  die  before  him  he  (hall  have  the 
come  (5).     But  if  huft>and  and  wife  be  iointenants  of  the  land,  and 
the  hafband  foweth  the  ground,  and  the  land  furviveth  to  the  wife,  it 
is  faid,  [fl]  that  (he  (ball  have  the  corne  (7),     If  tenant /wr  tcrme 

i^auter  ^ie  foweth  the  ground,  and  cefiy  que  'vie  dieth,  the  le(ree  (hall 
ave  the  corne.     If «  man  feifed  of  lands  in  fee  hath  i(rue  a  daugh-  JJy«'  V^'  (6) 
ter  and  dieth,  his  wife  being  ot>«/  with  a  fon,  the  daughter  foweth  (^•^oCba-siS) 
the  ground,  the  fonne  is  borne,  yet  the  daughter  (hall  [^]  have  the  [^]  z6.  H.6. 6. 
f:orne,  becaufe  her  eftate  was  lawful,  and  defeated  by  the  ad  of  God, 
and  it  is  good  for  the  common- wealth  that. the  ground  be  fowne  (8). 

[r]  But  if  the  leflee  at  will  fow  the  ground  with  corne,  &c.  and  after  F^]  5*^Co*  <  i& 
e  himfelf  determine  his  will  and  refufeth  to  occupy  the  ground,  in  OUod'ictfe.  (9) 
that  cafe  the  leffor  (hall  have  the  corne,  becaufe  he  lofeth  his  rent.  (i.  Ro.  Abr. 
And  if  a  woman  that  holdeth  land  durante  *viduitate  fud  foweth  the  726.) 
ground  and  taketh  huft>and  [//],  the  le(ror  (hall  have  the  emblea-  j.  -  q. 
inents, becaufe  that  the  determination  of  her  owne  eftate  grew  by  her  jjg  ubi  fupra. 
pwne  ad.    But  where  the  eftate  of  the  leffee  being  incertainp  is  de-  (Oy.  3^, 
feafible  by  a  right  paramount,  or  if  the  leafe  de^ermipe  by  the  ad  ix.Cp.  51.  b.) 
of  the  leffee,  as  by  forfeiture,  condition,  &c.  [f]  there  he  that  hath  [e]  33.  E.  3. 
the  right  p^ramonnt^  or  that  entreth  for  any  forfeiture,  &c.  fl^all  trefp.  f ,  254* 
liavc  the  coriie'  (10).  g'  ^-  3-  »5- 

If  a  diffeifor  fow  the  ground  and  fever  the  come,  and  the  difTeifee  ^  *^  •  ^•**  "^^ 
re-enter,  [/]  he  ftiall  bave  the  come,  becaufe  he  entreth  by  a  former  ^yj  ^^.h.  6.  z* 
title,  and  feverance  or  reniooving  of  the  come  altereth  not  the  cafe,  37.  H.  6.  6. 
for  the  regrefTe  is  a  recontin^ation  of  the  freehold  in  him  in  judg-  "-B.  4.4J. 
jpwm  of  law  from  the  beginning  ( n  )•  It*  5'  f  l' 

"     a.H.7.1. 

J.  H.  7:  17,       la.  H.  7. 15.    10.  H.  4.  !•    a8.  H.  8.  3a.  Dyer. 


Stfl  8.  AC  21. 
E.  3.  54. 


(4.)  [Sec  Note  352.] 
(5)  tScc  Mote  3f  3,} 

Jf5.b.]^ 
Cl)  [See  Note  364,] 
(2)  [See  Mote  3^5.) 
'3}  [See  Note  366.] 
(f )  te  Oouldib.  144^ 


(5)  [See  Note  367.] 

(6)  7-  4f'  »3'    >o-  Af-  ^-    7-  ^*  3-  57* 
HaL  MSS. 

(7)  [See  Note  368.] 
%)  [See  Note  369.] 

io)Vid.2o.  £.  3.    ^ri/fsfi  194.  46/ 
%.   Hal.  MSS. 

^11)  [Sec  Note  370.  J 


k 


•Lib.  I.      Cap.  8..      Of  ^emtit  at  Will.  Seft.  6S. 

^]44.E.  3. 15*  [g]  If  tenant  by  flatdte  merchant  Ibweth  the  grouid*  and  then  a 
Fiet»»  lib.  3.  fudden  and  cafuail  profit  fallcth  by  which  be  is  fatbfied,  he  ihall  have 
•*^  *^*  the  emUeaments  ( i  a) . 

I*]  55.H.0.34.  ts  Ig  itjj^f  luyfmt  oufler,**  There  is  an  exprefie  ouJUr,  and  im- 
ai.  H.  6. 9.  pijg^  ^^^  .  jijj  cxprcffc,  as  when  the  Icflbr  commcib  Upon  the  land^ 
ii.  E?4%.  *"^  exprefiy  forewarneth  the  leflec  to  occupy  the  grotnd  no  longer  ; 
mi  Com.  paffon  an  implyed,  as  if  the  leiTor  without  the  conient  of  the  leffee  enter 
^  HoiiylMid*s  into  the  land  and  cat  downc  a  tree,  this  is  a  determination  of  the 
••*^  wiM,  for  that  it  Ihould  otherwife  be  a  wrong  in  him^onUffe  ihc  tree* 

were  excepted,  and  then  it  is  no  determination  of  the  will,  for  then 
{r.1to.Abr.S6o.  ^be  ad  is  kwfull  albek  the  will  doth  continue.  If  a  man  leafeih  a 
Foft.  045.  b.  manner  at  will  whereanto  a  common  is  appendant,  if  the  leHibr  put 
J^  Co.  89.  in  his  beafts  to  ufe  the  common^  tlus  n  a  determination  of  the  will 

5.  Co.  9©.)  ( 13) .  The  Icflbr  may  by  aduall  entry  into  the  ground  deter viine  bis 

t^£«4^ii  &c.    ^^  *"  ^^^  abfence  of  the  leflee  Cl4)f  bot  by  words  fpoken  from  the 

ground  the  will  is  not  determined  imtill  the  leiTee  hath  notice  (15  )• 
No  more  then  the  difcharge  of  a  fa^or,.  attorney,  or  fuch  like  in  their 
.   abience  is  fufficient  in  law  untill  they  have  notice  thereof. 
0]  5.  Co.  10.  [a]  If  a  woman  make  a  leafie  at  will  rcferving  a  rent>  and  (he 

lenftvacTscare.    taketh  hufbond,  this  is  00  cottntermand  of  the  lca£  at  wilU  bat  the 
ir  ^^6*  K.        hulband  and  wife  (hall  have  an  adion  of  debt  ioi  the  rent;  and 
icr  2  9.  ^^  h  is  if  a  leafe  be  made  to  a  woman  at  will  refervtng  a  rent*  and 

the  le(ree  taketh  hu(band,  this  is  no  coamerroand  of  the  leafe,  but 
the  leilbr  may  have  an  adlion  of  debt  or  diAreine  them  for  the  rent. 
So  if  the  hu(band  and  wife  make  a  leafe  at  will  of  the  wife's  land 
referving  a  rent  and  the  hu(band  die,  yet  the  leafe  continoetb.  In 
like  manner  if  a  leafe  be  made  by  two  to  two  others  at  will,  and  tho 
one  of  the  leflbrs  or  of  the  leiTces  die,  the  leafe  at  will  is  not  deter- 
mined in  neither  of  thofe  cafes ;  which  are  neceflary  points  to  be 
knowne  (l6). 

•*  Jpres  PembUer  et  devant  que  Us  hleesfont  matures.^*  Then  pat 
the  cafe  that  the  come  is  ripe  and  ready  to  cut  downe,  and  the  lef- 
for,  before  the  leflee  reapeth  it,  enter  and  put  out  the  leiTee,  whether 
Ihall  the  leflee  have  the  eorne  ?  And  it  is  without  all  queftion  that  the 
lefTee  (hall  have  it,  for  by  the  fame  reafon  that  he  ihall  have  it  when  ^  ^  4 
he  is  put  oat  before  it  be  ripe,  he  (hall  have  it  when  he  is  put  out  [5^*  ^*] 
when  It  is  ripe..  Et  ubi  eadem  eft  ratio,  ibi  idem  jus, 

lii]  Temps  J.  I.  fc  £f  auxifranh  entrie^  egres  et  regres,*^     f^]  For  when  the  ]a\f 

iiu  Grant.  4  j^^j^  g^y^  ^^y  thing  to  one,  it  giveth  impliedly  whatfoever  is  neceflary 

'«.£.' J  trap.  15.  ^^^  ^^^^  taking  and  enjoying  of  the  fame:  ^ando  lex  ediquid  alicui 

ai.  H  7.  14.  b.  conceditf  concedere  njidetur  it  id,  fine  quo  res  ipfa  ej/e  nou pote/t  (i)  ; 

a.  H.  6. 1$.  b*  and  the  law  in  this  cafe  driveth  him  not  to  an  a6lion  for  tlie  corne^ 

ft.  R.  2.  ^„t  giveth  him  a  fpeedy  remedy  to  enter  into  the  land,  and  to  take 

*^*'^'h*F'  *"^  carry  it  away,  and  compelleth  not  him  to  take  it  at  one  time,  or 

S7!  h!  8^*8.  b.  t<>  carry  it  before  it  be  ready  to  be  caried;  and  therefore  the  law 

(11.  Co.  52.)  giveth 

(i»)  See  further  on  this  fubjoft  infra,  and  (it)  [Sec  Note  373.). 

alfo  Perk.    fc5l.  512,  to  524.    Vin.  Abi-'.  (16)  [See  Note  374-] 
EmbUments  per  tot.  and  ExicutOKf  U.  Com. 

Dig.  Biensy  B.  C.  and  G.    New  Abr,  Ex-  [56.  a.J 

ecuiors  3irtd  AdmiHtflraiort^  H*  3*  and  Gilb.  (i)  See  further  on  this  maxim  Fineh. 

Law  of  Evi'l.  242.  to25%.-  Difc.  on  Law  63.  and  Finch.  Defcript.  of 

(13)  [See  Note  371.]  Law  16.  b. 

(t+)  [See  Note  37a.]  X 


Lib.  u  Of  Tenant  at  Will*  Sea.  69. 

giv^  all  tkat  wUeh  is  convement^  viz.  free  enuy^  egrefle  and  re* 
grefle  as  iiwck  as  is  neceffary. 

If  the  Idfee  be  diftorbed  of  this  way  which  the  law  doth  give  unto 
him,  he  ihall  have  his  a6tioD  apon  his  cafe,  and  recover  his  damages; 
and  th]3  aftion  the  law  doth  give  unto  him,  for  whenibever  the  law 
giveth  any  thing,  it  giveth  a&6  a  remedy  for  the  iame.   fiat  here  is 
to  be  obferved  a  diverfity  betweene  a  private  way^  whereof  Linieipm 
here  fpei^eth,  and  a  common  way.    For  if  the  way  be  a  common  (5.  Co.  leo. 
way,  if  any  man  be  difturbed  to  goe  that  way,  or  if  a  ditch  be  made  '^  ^ 
overthwart  the  way  fo  as  he  cannot  goe,  yet  (hal  he  not  have  an  ac-   '•  ^?:  ^^'^* 
tion  upon  bis  cafe ;  and  this  the  law  provided  for  avoyding  of  mal-  ^*  Fjil^B* 
tiplicity  of  fuites,  for  if  any  one  man  might  have  an  adion,  all  men  176.  h.' 
ought  have  thr  Uke.    Bat, the  law  for  uiis  common  niifance  hath  Cro.Jua.  158.) 
provided  an  apt  remedy,  and  that  is  by  prefentment  in  the  leete  or 
sn  the  torne,  unleffie  any , man  hath  a  particular  damage ;  as  if  he  and 
his  horfe  faU  into  the  ditch,  whereby  he  received  hart  and  lofle,  there 
for  this  fpecial  damage,  which  is  not  common  to  others,  he  (haU 
have  an  adioo  upon  his  cafe  (a) ;  and  all  this  [c]  was  refolved  by  the  M  f  7*  ^^^7> 
court  in  the  king's  bench.    And  in  that  cafe  it  was  faid,  that  it  had  ^* «'  ^*  ^ 
beene  adjudged  in  that  court  betweene  Weffthury  and  FvwtlU  that  ^^^  *  ^*  £jj^ 
where  the  inhabitants  of  Soutlywarke  had  by  cuflome  a  watering  Betwoeae 
place  for  their  cattell  which  was  flopped  up  by  Ponvel,  that  in  that  Finieox  and 
cafe  any  inhabitant  of  Soutlfwarke  might  have  an  adion;  for  other-  Hovendea. 
wife  they  fhould  be  without  remedy,  becaufe  foch  a  nofans  is  not  wuJi/^J^'J^ 
prefentable  in  the  leete  oc  tome.   'Note  the  diverfity.  "^  > 

There  be  three  kinde  of  wayes,  whereof  vou  fhaU  [ii]  reade  in  [//]  Fleta»  lib.  4. 
our  ancient  bookes.     ^irfl,  a  foot  wav,  which  is  called  //^,  ^  W  eft  ^^'^^'  ti, 
jus  eundi  <vel  ambulandi  bominis ;  and  this  was  the  firft  way.  ^^  »ta!     '  ** 

Thefecond  is  a  foot  way  and  horfe  way,  which  is  called  aOus  ah  (i.'r.o.  Abe 
figtnd9i  and  this  vulgarly  is  called  packf  and  prime  way,  becaufb  it  390.} 
is  both  a.  foot  way,  raich  was  the  firH  om  prime,  ivaj,  and  a  facAe  or 
drift  ivaj  al(b. 

The  third  is  yea  or  aditutt  which  contains  the  other  two,  and  alfo 
a  cart  way,  4cc.  for  this  is  jus  eimdi,  %fehetidi,  et  'vebiculum  etjmaentum 
ducendi :  and  this  is  twofold,  viz.  regia  lua,  the  king's  highway  for  3^*  ^*  3* 
all  men,  et  communis  ftrata,  belonging  to  a  city  or  towne,  or  betweene  .^'^'^^l^^g 
neighbours  and  neighbours.    This  is  called  in  our  bookes  ckimin^  ^£.  1^  J  ' 
^ing  a  French  wocd  for  a  way,  whereof  com^iieth  cbimiuage^  cbimi* 
Sfagium,  or  chimmagium,  which  figni^eth  a  toll  du^  by  cuflome  for  Qarta  de  forcfta, 
having  a  way  through  a  foreil ;  and  in  ancient  records  it  is  fome  tixf^  <^?*  <4* 
M}  mUid  pedagium  (^). . 

If  the  leffee  at  will  by  good  haibandiw  and  induflry,  either  by  over-  (F.  N.  B .  149* 


caofe  that  the  grafle  is  the  natarall  profit  of  die  eardu  And  the  fame 
tew  is  if  he  doth  fow  hay^feed,  a|ad  thereby  encreafeth  the  graflfe* 

<«  Al^erment  efi  fi  tetu^t  fur  terme  d^ans,  qui  cmsufi  Ujine  de/ot^ 
Hrmey  (iff."  ^  Well  faid  Litthtim  (which  laioweth  the  end  of  hit 
terme)  that  is,  where  the  end  of  the  terme  is  certaine ;  but  where  the 
leafe  for.yeares  depends  upon  an  incertainty,  as  upon  the  death  of 
tenant  for  life  being  made.by  hinuor  of  a  hafband  leifed  in  tl^  rigl^( 
of  his  wife,  or  the  Hke,  there  it  is  ptherwife. 

{%)  [Sec  Note  375.]  Com.  IHg.  and  ^n.  Abr.  and  tit*  Ksglmceft 

(3)  See  further  as  (p  nfnqs  tit,  Cbmn  in    in  I^ew  Abr,  andBom,  juft. 

Sea. 
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Se(5l.  69. 

JTEM^  ft  un  mefe  foit  Uffi  a  un  ALSO,  if  a  houfc  be  Icttcn  to 

homtatehera  volunty  per  force  de  •^*'  one   to   hold  at  will,  by  force 

quel  k  lejfee  enter  en  le  mefey  deins  quel  whereof  the   leflee  entreth  into  the 

rmfe  il  torta  fes  utenftls  de  meafony  et  houfe,  and  brings  his  hou(h(dd-(lufF 

fuis'le  Ujfor  luy  oufia^  uncore  il  avera  into  the  fame,  and  after  the  leflbr  pu^ 

franke  entnegrejje  et  regrfjf-  in  mefme  him  out,  yet  he  flidll  have  free  entric 

le  mefe  per  reafanable  temps  de  carrier  egrefle  and  regrefle  into  the  (aid  houfe 

fi$  btens  et  utenfis,     Siceme  home  ftifie  by  reafonable  time  to  take  aw^y  his 

d^un  mefe  enfeejimple^fee  taile^  ou  pur  goods   and    utenftk.     As  if  a  man 

terme  de  viey  lequel  ad  certaine  biens  feifed  of  a  mefe  in  fee  fimple,  fee  taile^ 

deins  menu  le  mefgy  et  fait  Us  executors  or  for  life,  hath  certaine  goods  within 

it  devj\  queconque  apresja  mort  ad  le  the  (ayd  houfe,  and  makes  bis  execu- 

mefe^    tencon    les    executors    averont  tors,  and  dieth;  whofoerer  after  his 

frank  entry  egreffe  et  ngres  de  carier  deceafe  hath  the  houfe,  his  executors 

iors  de  mefme  Te  mefe  les  biens  lour  (ball  have  free  entry  egrefle  and  re- 

iejlatot  pir  reafonable  temps.  grefle  to  carrie  out  of  the  fame  houfe 

the  goods  of  their  teftator  by  reafon- 
able time. 

"    Olun  mefefiit  leffe  a  un  kerne  a  tener  a  'uolunt,  ^c,**    The  rea^ 
*^  foQ  of  this  is  evident  upon  that  which  hath  been  faid  be^ 
ibre. 


(2.  Co.  32.  a.)         ««  Meje,'*  or  Maifin,  called  inlegall  Latine meffuagivmy  containeth  f  c6,  (>  J 

(as  hath  beene  faid)  the  buildings^  curtelage,  orchard,  and  gar-    ^  "* 

W3»- »'•««•  I.  den  (1). 

f^l  Ree  Ml.  Cottage,  cetagium,h  a  little  houfe  without  land  to  it.  [a]  See  31. 
r.  N.  B.  127!     £1'^  cap.  I.  and  cottagers  in  Domefday  booke  are  called  cetterelli^ 

4.  E.  2.  and  in  ancient  records  haga  fignifieth  a  houfe.  If  a  man  hath  a  houfe 
Vouch.  24^  neer  to  my  houfe,  and  he  fufFereth  his  houfe  to  be  fo  ruinous  as  it  is 
ma  ^"vcdcj  ^^^  ^°  ^^^  "P?*^  "^  l^orik,  [b]  1  may  have  a  writ  de  domo  reparandd^ 
riloufe.^*'*  and  compcll  him  to  repair  his  houfe  (2).  But  a  fracipe  Ueth  no^ 
(Poit  aoo.  b.)     de  domo,  but  de  mejfuagio. 

\c\  12. £.4.  27. 

34;  H.  6.  40-  ^  "  Per  reafonable  temps,**  [r]  This  rcafonabl^  time  (hall  be  ad- 
(Cro.Jam  335.  jyjge^j  |jy  ^^^  difcretion  of  the  juftices  before  whom  the  caufc  dc- 
Hob.  69. 1 3  c.  pendeth ;  and  fo  it  b  of  reafonable  fines,  cu(iomes»  and  fervices»  upon 
2.  Inflit.  4.  6.  the  true  flate  of  the  cafe  depending  before  them :  for  reafonableneiTe 
2.  Ro.  Rep.  143.  in  thefe  cafes  belongeth  to  the  knowledge  of  the  law»  and  therefore  to 
'^R    Ah  ^^  decided  by  the  juftices  [^].     ^uam  longum  e£k  debet  nen  defmtur 

2  RoiAbr.^ol!  i^jvreifidpendet  exdifcreuonejsiftiuariorum.     And  this  being  faid  of 

5.  Co!  too.  a.)  time,  the  like  may  be  faid  ot  things  incertaine,  which  ought  to  be 
Xi^  Bradl.  li.  2.  reafonable;  for  nothing  that  is  contrary  to  reaion^  is  confonant  to 
ca.  5».  b.  law. 

(Poft.59.b.62.a.j 

[#]  2.  H.  6. 1 5.  [if]  "  Sicome  home  feifie d*un  mefe  enfufimpU^  oufeetaile,  l^c,**  Thk 
21.  H.  6.  30.      is  lo  evident*  as  it  needeth  no  explanation. 

(i)  vSec  ante  5.  b.  note  i.  where     much  will  pafs  by  the  word  flr^j^^j#« 
foirte  authorities  are  cited  to  ihev,  how         (2)  [See  Note  S7^«l 

Sea. 
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Of  Tenant  at  Will. 


Seft.  70>  71; 


Seft.  70. 


[S7^  a,] 


TTEMj  ft  un  homifait  unfait  de 

feoffment  a  un  auter  de   certalne 

terrgy  et  deliver  a  luy  le  faity  fries  nemy 

Ivuerie  defeifm ;  en  ceo  cafeceluy^  a  que 

Ufalt  eft  fatty  pcit  enter  en  U  terre^  et 

tener  et  occupier  a  la  vclunt  celuy^  que 

fift  lefaii  fur  ceo  que  il  eft  trove  per  Us 

farols  del  fait^  que  il  eft  la  volunt  que 

le  auter  avera  la  terre\  mes  celuy  que 

fift  le  fayt  luy  poet  oufter  quaunt  luy 

pleift. 


ALSO,  if  a  man  make  a  deed  of 
^^  feof&ment  to  another  of  certainc 
lands,  and  delivereth  to  him  the  deed, 
but  not  liverie  of  feifin ;  in  this 
cafe  he,  to  whom  the  deed  is  made, 
may  enter  into  the  land,  and  hold  and 
occupie  it  at  the  will  of  him,  which 
made  the  deed,  becaufe  it  is  proved  hj 
the  words  of  the  deed,  that  it  is  his 
will  that  the  other  (hould  have  the 
land;  but  he  which  made  the  deed 
may  put  him  out  when  it  pleafeth 
him. 


"LJ  E  RE  it  appeareth,  that  if  the  feofFce  doth  enter,  he  is  tenant  (i.Ro.  Abr.Sjj, 
'*•■*'  at  will,  becaufe  he  entrcth  by  the  confcnt  of  the  feoffor.  *•  Co.  5$.  b.) 

"  Et  deliver  a  luy  lefait.^*    Albeit  the  deed  be  delivered  upon 
the  ground,  yet  doth  ic  not  amouot  to  a  livery  of  feifm  of  the  land; 
for  it  hath  its  naturall 
perfeSot  alia  incept  a 

ceffatactraditionondumfuerUfuhfet.^^,     -,~ ^^ ^ — . — ^   ca  1  & 

in  name  of  feifin  of  the  land,  or  if  the  feoffor  faith  to  the  feoffee,  Ji\.  3.  tl't/^* 
Take  and  enjoy  this  land  according  to  the  deed ;  or.  Enter  into  this  Feof.  &  Fain  5 u 
land,  and  God  eive  you  joy:  thefe  words  do  amount  to  a  livery  of  35*  H-  S-  f«of* 
feifin,  6      7     J/  Br.  27.  AC  61. 

38.  Arr.  2. 

39.  Air.  X2t     41*  E*  3.  17.      6.  Co.  26.  Sharp*s  cafe.      (Ante  4$.  a.) 


Sedl.  71. 


JTEMyftun  mefefoit  leffe  a  tener  a 

volunty  le  lejfee  n^eft  pas  tenus  a 

fufteiner  ou  repairer  le  meafon^  ftcome 

tenant  a  terme  d*ans  eft  tenus.     Mes 

fi  le  lejfee  a  volunt  fait  voluntarie  waft^ 

ftcome  en  abatement  des  meafons^  ou  en 

couper  des  arbresy  il  eft  dit  que  le  lejfor 

avera  de  ceo  envers  luy  aSlion  de  tref 

paj/e.     Sicome  jeo  bayle  a  un  home  mes 

harbits  a  compefter  fa  terrcy   ou  mes 

boefes  a  arerer  la  terrcy  et  il  occift  mes 

aversyjeo  puiffoy  bien  aver  un  ahion  de 

trrfpaffk  envers  luy^  nient  ohftant  le  baiU'- 

mint. 


A  LSO,  if  a  houle  be  leafed  to 
'^  hold  at  will,  the  leflee  is  not 
bound  to  fuftain  or  repaire  the  houfe, 
as  tenant  for  terme  of  years  is  tyed. 
But  if  tenant  at  will  commit  voluntary 
waft,  as  ip  pulling  downe  of  houfes, 
or  in  felling  of  trees,  it  is  faid  that  the 
leflbr  fhall  have  an  a6lion  of  trefpalle 
for  this  againft  the  lefTee.  As  if  I 
lend  to  one  my  fheepe  to  tathe  his 
land,  or  my  oxen  to  plow  the  land^ 
and  he  killeth  my  cattell,  I  may  well 
have  an  adion  of  trefpafs  againit  him, 
notwithftanding  the  lending. 

u  SI 


Sb. 


r.      Cap.  8.    Of  Tenant  at  WilL  Stet.  72. 


(S-  Co.  1  J.  b.)     «  ^/  ^„  me/e/oit  Uffi  a  tenfr  a  volunt.  It  lejfee  nUft  pas  tenus,  Wr." 

^  For  the  llatute  of  Ghuce/ier  above  mendoned  extends  not  to 
a  tenant  at  will,  and  therefore  for  permiffive  wafl>  the  leflbr  hath  no 
remedy  at  all  (i). 

W*«*H.6.3S*  ^  •*  MesJtUJ/ie  a  'veluntfait  'VdJuntary  -waft,  Wf."  [f]  And  true 
a^E.  3. 15.  it  is»  that  if  tenant  at  willcutteth  downe  timber  trees,  or  voluntarily 
'**  bIII^'  pull  downe  and  proflrate  houfes,  tHe  Icflbr  fliall  have  an  action  of 
**"  ^t*  ^^*       trefpaflfe  againft  him,"  quare  v/  it  armis ;  for  the  taking  upon  him 

power  to  cut  timber,  or  proftrate  hooies,  concerneth  fo  much  the 
(i.Ro.  Abr^6o.  freehold  and  inheritance,  as  it  doth  amoant  in  law  to  a  determina- 
a.  Ro.  Ahr.  555.)  tion  of  his  will;  [b]  and  fo  hath  it  beene  adjudged  (a). 

£  A]  Mich.  x8.  &  19.  EUs.  RoC«  31S.  ia  Com.  Banc,  inter  WalgrMe  &  Somerfet;  V.  le  Coiuitede 
ShBewibyrie*t  cafe,  5.  Co.  13.  k. 

[t\  17. H.  6. 3*  [t\  If  tenant  at  will  granteth  over  his  eftate  to  another* and  the 
21.  E.  4*  5*  grantee  entreth,  he  is  a  difleifop  (3),  and  the  leiTor  may  have  an 
(1.  Infttt.  154-  a£Han  of  trcfpafle  againft  the  grantee ;  for  albeit  the  grant  was 
<6^?o.  void,  yet  it  amountethto  a  determination  of  his  wilL 

Poi!  57.  b*    CftK  Cha.  303.    Cro.  Jam.  660.    4.  Leon.  35.) 

[il]  V.  II.  H. 4.  **  Sicomtje§  hoik  a  un  b§mt  nus  hirbits  a  comfefter/on  terre,  ^c^* 
34.  s.  E.  4-  9*  ^  And  the  reafon  \s,  [i]  that  when  the  bailee  having  but  a  bare  ufe  of 
'^*c '  ^'  ^'  sr  them*  taketh  upon  him  as  an  owner  to  kfll  them,  he  lofeth  the  bene- 
76!  %%^,1.  c.  ^^  ®^  ^^^  ^^^  ^'  them.  Or  in  jdiefe  cafes  he  may  have  an  adion  of 
3.  H.  7. 4.        trefpa(fe>r  1$  cafe  for  this  converfion,  at  his  ele£Hon  (4) . 

ai.H.7«i4* 

rkt»,li.a.ca.  I.       **  Trejpaffi*^*     Tranfgreffi9  deri*paiur  a  tran/gridienJo,  becaufe  it 

{%.  Ro.  Abr.  556.  paflTeth  that  which  is  right :  TranfgrtJJU  autem  efi^  cum  mddus  nonfer'^ 

^^**' ^■•35*)     n/aiurf  ncc  menfira:  debit  enim  quilibet  in  fuofoQo  modum  habere ^  it 

1**T«A  1«  - !  \    minfuram.    NotOy  in  the  loweft  and  the  higheft  offences  there  are  no 
3*  JnK.  ao.21.}         "^  <«•   •      I        11  •     •     11  •      ^  /•     •i_fl 

'    acceflaries,  but  all  are  principalis ;  as  in  ryots,  routs,  forcible  entries,  '-         .   « 

and  other  tranfgrefltons  <i/i  et  armis,  which  are  the  loweft  offences ;   {.57*  ^J 

and  fo  in  the  higheft  offence,  which  is  crimen  lafamajeftatiSi  there  be 

no  acceffaries;  out  in  felonies  there  be  acceflaries  both  before  and 

after. 

Seft.  72. 

TSJOTAyft  U  lejfor  fur  tiel  leafe  a  ^  O  T  E,  if  the  Icffor  upon  a  Icafe 

•^  ^    volunt  referve  a  luy  un  annuatt  ^^   at  will  referve  to  him  a  yearly 

rentyil  pott  diftrainer pur  U  rent  arere^  rent,  he  may  diftrcine  for  thcf  rent 

§u  aver  di  ceo  un  aOion  di  debt  a  fin  behirtdc,  or  have  for  this  an  aSion  of 

eliiiion.  debt  at  his  owne  ele£lion  (i). 

«i,  H.  7.  39«b.. «    r£  p^^ff  diftrefntrpur  le  rent^  arere,  eu  aver  de  ceo  un  off  Ion  ie 
a.E.4.6.b.  £  jjj^^^  ^^»t    g^^  jf  y^^  impound  thcdiffrefTe  upon  the  ground 

l\  R.  t  *^*  **     fc«en  at  will,  the  will  is  determined.    Note,  he  mav  diflreme  for 
Avowrie'  %6.       the  rent,  and  yetit  is  no  rent  fervicc,  for  no  fealty  bclongcth  there- 

nnto^  but  a  rent  difireinaUe  of  common  right* 

N  There 

(1)  [See  Note  377.] 

.(»)  tSee  Note  378.]  [57.  M       ^, 

(3)  [Sec  Note  379-1  0)  l^  Note  iiuj 

C4}  [Set  Note  3So«] 


I. 


Of  Tenant  at  WilL 


Scd.  7a« 


There  is  a  great  diverfity  between  a  tenant  at  will  and  a  tenant  at 
ioffer^ce;  for  tenant  at  will  is  alwaies  by  right,  and  tenant  at  fuf- 
ferance  entreth  fay  a  lawfuU  leafe,  and  holdedi  over  by  wrong.     A  (Poft- 14%*  aj 
tenant  at  AiiFerance  is  he  that  at  the  firft  came  in  by  lawfall  demife* 
and  after  his  eftate  ended  concinueth  in  pofieffion  and  wrongfully 
holdeth  over  (a).     [/I  As  tenant  fur  term  ii^oja^r  vie  condnueih  in  {jj  ^'Jy*"'» 
pofleiHon  after  the  deceafe  of  O'  qite  <oie,  or  tenant  for  yeares  ^.e.^.^*^' 
Mdethov^r  his  teraie ;  the  leiibr  cannot  have  an  adtion  of  trefpaiTe  ^i  £.  3.  j^ 
before  entry^     Nqw  that  a  .writ  of  entry  ad  ierminum  qui  pr^eriit  24.  £•  3. 24^ 
lyeth  againft  fuch  a  tenant  as  holdeth  over  is  rather  by  adiniOion  of  3^- ^«  3-^^ 
the  demandant*  then  for  any  eftatc  of  freehold  tliat  is  in  huOt  for  in  J^  dcff -ja  * 
jadgement  of  law  he  hath  iiut  a  bare  pofleffion.     But  againft  the  g.  £.  ^  s^. 
king  there  is  no  tenant  at  AifTerance^  but  he  that  holdeth  over  in  the  4.  H.  6. 30. 
cales  abovefaid  is  an  intruder  upon  the  king,  becaufe  ther^  is  no  22.  E.  4.  3S. 
laches  impbted  to  the  king  for  not  entiing  (4).     [m]  If  tenant  in  i^Vj^'j**'  *^ 
xaile  of  a  rent  grant  the  fame  in  fee  and  dieth,  yet  the  iflbe  in  uile  p\  ^xl^z^%^ 
may  bring  K/ermidoUf  and  admit  himfelfe  out  of  polTeffion.     The  entre  87.  * 
like  law  is  it»  if  a  man  maketh  a  leale  at  will  and  dieth,  now  is  the  Temps  H.  ^ 
will  determined;  and  if  the  leiTee  oontinueth  in  poiTei&ony  he  is  te-  ^'*  ^5*  ^ 
iiant  at  fufFerance*  and  yet  the  hcyrc  by  admiffion  may  have  an  1^^^^^^^^ 
affifeof  Mordanceflor  agaiaft  htm  (5).     [«]  But  there  is  a  diver-  4.W.iN°i/(ti 
fity  between  particular  eilates  made  by  the  terre  tenmtntt  as  above  is  (Poft.A7a.  \u 
faid,  and  particular  ellates  created  by  ad  in  law :  as  if  a  gardian  Cro.  Cha.  iStu. 
after  the  full  age  of  the  hcire  continueth  in  poflfeflion,  he  is  no  tenant  ^'  J**"*  '!^^ 
at  fufferance,  but  an  abator,  againft  whom  an  affize  of  Mordancaftor  7"!^  ^^'u 
doth  lye  <6).    Etficdifimlihusij).  xJtl}^      ^ 

«j.  H.  6.  54.      5.  £•  4.  3*    22.  R.  !•  dt.Difcont.     4S.  E.  3.  23*    PI.  Com.  435.     19.  £.  j. 
brc  468.     25.  E.  4.  Difcont.  30.     6.  £•  3.  56,  57.     21.  £.  4<  $•    21.  H.  7.  38.     lo.  E.  4.  iJL 
Per  Choke  &  LitU  fa]  Sutote  de  Merlbridge^  cap.  26.    Abb.  AfH  120.  b.     F.  N.  B.  196* 

If  •  £•  4.  1Q»  fr  II*   Bn&.  lib.  4.  fo.  2521 253*    (Poft.  271.    x.  Ro.  Abr«  663.} 


{2)  [See  Note  382.] 
(3)  Vid.  21.  H.  6.  38.    Hal.  MSS. 
{4)  An  H.  6.  12.    Hal.  MSS. 
(1)  [5ee  Note  383.] 


u 


(6>  [See  Mote  384.3 

(7S  See  further  as  to  tenant  by  fufferanee 

title  EftaUt  Vin.  Abr.  and  Com.  i>ig. 


Chap, 


Lib.  !•     Cap.  9.      .Of  Tenant  by  Copie. 


Scdl.  73« 


Chap.  9. 


Tenant  by  Copie. 


Sed.  73 


CfENANT  per  coph  ii  c^urt  roP 
5/f  ( 8 ),  deins  quel  manor  ily  ad  un 
cuftome  qui  ad  e/i  uft  de  ttmps  dont 
m4^rie  ne  cmrt^  que  certaine  tenants 
deins  mefme  li  manor  ont  ufi  d*aver 
terres  et  tenements^  a  tener  a  eux  et  a 
lour  hivrts  enfeefanpU^  ou  en  fee  taiUy 
ou  a  iirme  de  vie^  i^c.  a  voluntle 
feignior  folonque  k  cufiome  de  mefme  le 
tnanor* 


npENANT  by  copy  of  court 
roll  is,  as  if  a  man  be  feifed  of  a 
mannor  within  which  mannor  there 
is  a  cuftome,  which  hath  beene  ufed 
time  out  of  minde  of  man,  that 
certaine  tenants  within  the  fame  man- 
nor have  ufed  to  have  lands  and  te- 
nements, to  hold  to  them  and  their 
heires  in  fee  flmple,  or  fe&  taile,  or 
for  terme  of  life,  &c%  at  the  will  of 
the  lord  (i)  according  to  the  cuftomc 
of  the  iame  manor* 


(J,  Co,  7-  ^ 
Heydoiv^s  cafe. 
I.  Ro.  Abr« 
498.) 


f. 


.  **  CJ^E  KA  NT  per  cofic,  ^r."  Tettens  per  copiam  rot.  Cur\  Copie 
we  call  in  Latine  copiam,  though  copia  in  his  proper  fignifica-" 
tion  fignifieth  plenty;  but  we  have  made  a  Latine  word  of  the  French 
word  copie :  and  this  is  ancient;  for  in  the  RegiJUr^  foL  51.  there  is 
a  writ  de  copia  libclli  deliberandd^  which  is  grounded  upon  the  (latute 
of  2.  H»  2.  ca.     There    is   no  tenant  in  the  law  chat  holdeth   .    ^       ^ 
by  copie»  but  onely  this  kinde  of  cuflomary  tenant*  for  no  man  LS^*  ^*i 
holdeth  by  copie  of  a  charter,  or  by  copy  of  a  fine,  or  fuch  like» 
but  this  tenant  holdeth  by  Qopy  of  court  roll. 

[42]  Bra£lon  calleth  copiholaers  *i/iiIanos  /ockmannosf  not  becau(e 
they  were  bond,  but  becaufe  they  held  by  bafe  tenure,  by  doing  of 
villein  fervices. 

And  Britton  faith,  that  fome  that  be  free  of  blood  doe  hold  land 
in  villenage ;  and  Littleton  hioifelfe  in  the  next  Chapter  calleth  them 
tenants  by  bafe  tenure :  and  in  F.  N,  B,  fol.  12.  C.  Et  cefi  terme,  que 
eft  ore  a  ceftjour  appel  copiienaunts,  ou  copiholdert,  ou  tenauntt  per  copie, 
eftfor/que  un  novel  no/me  tro've,  car  d'ancient  temps  ils/iter'  appellee  z^- 
nanfs  in  <villenage,  ou  de  bafe  t enure ^  \3c.  \b'\  And  yet  in  i .  //.  5 .  1 1  • 
they,  be  called  copih  older  s;  m  14.  /f.  4.  34.  tenant  per  le  'verge;  in 
42.  E,  3.  25.  tenant  per  roll  folonque  le  *volunt  le  feignior ;  and  in  the 
latute  of  4.  £•  X .  called  extenta  manerii,  they  are  called  cmftumarii 
tenenteSf  and  fo  doth  Fleta  call  them ;  and  before  him  OcAam  {z) 
(who  wrote  in  the  raigne  of  H.  2.)  fpake  of  them,  and  how,  and 

'upon  what  occaiion  they  had  their  beginning. 

[f  ]  Terra  ex  fcripto  Saxonic}  Bockland.    Fundum  <ueteres  out  «r 

fcripto  qui  Bocklandf  i.  booiland,  aut  fine  fcripto  qui  Folkland  dicebatur, 
pojjidebant.  Slu^fuit  ex  fcripto  pojffeffio  commodiore  erat  p^ejione,  libe- 
ra, atque  immunis.  Fundus  fine  fcripto  cenfum  penfitabat  anntuim,  atqu§ 
efflciorumfervitute  quddam  eft  obligatus.  Priorem  tfiri  plerumque  no* 
piles  atque  ingenui,  pofieriorem  r uft ici  fere  et  pagqni  pojpdebam  (  3  )  • 

«'  Court.^*    Curia,  court,  is  a  place  where  juftice  is  judicially 
(4.  Inft.  a68.)     jg^j^xtd,  and  is  derived  a  cura,  quia  in  curiis  publicis  euros  gere-^ 

6antm 


W\  Braftoot 
lib*  2.  cap.  8. 

fol.  26.  8c  lib.  4* 

fol.  209. 

Britton,  165. 

Fleta,  lib.  I. 

ca.  S.  te  lib.  2* 

cap.  6. 

Item  de  cufta- 

mariif. 

Ockham  Cap. 

quid  murdrum. 

F.  N.B. 

f.  12.  c. 

[b]  I.  H.  5.  II. 

14.  H.  4.  34.  ' 

41.  E.  3.  25. 

Vid.  4.  Co.  2. 

Browne*t  cafe* 

[c"]  Lamb,  verb* 

Texra  ex  fcripto. 


(S)  ^f  erne  un  borne foUfeifu  d*un  maner. . 
L.  and  M.— Roh.— F.  and  Red. 

[5S.  a.] 
(i)  [See  Note  385.] 


(2)  [Sec  Note  386.] 

(3)  See  ante  5.  b.  and  note  I.  there,  and 
6.  a.  and  note  6.  there. 


Libi  i;  Of  Tenant  by  Copte.  Sefti  73. 

^4«f  [^].  'f  he  court  baron  mull  be  holden  on  fame  part  ofthat  which  [d]  Vid.  4.  Co. 
is  within  the  mannor;  for  if  it  be  holden  out  of  the  mannor  it  is  voyd;  H-  >n»r  Mur- 
tinlefle  a  lord  being  feifedof  two  or  three  maiinors  hach  ofually  time  ^^^^  ]7J,  * 
out  of  mind  kept  at  one  of  his  manors  courts  for  all  the  faid  .manors*  foi.  %y,  inter 
then  by  cuflome  fuch  courts  are  fufScient  in  law*  albeit  they  be  not  Clifton  &  Mo* 
holden  within  the  feVerall  mannors  (4).     And  it  is  to  be  under  flood  f^^^. 
that  this  court  is  of  two  natures.    The  Brfk  is  by  the  common  law,  ^''  j    ^^'^ 
and  is  called  a  court  baron,  as  fome  have  faid,  for  that  it  is  the  free-  ^  p     ^  .^ 
holders  or  freemans  court  (for  barons  in  one  fcnfe  fipiifie  freemen )»  ^itchi*  caf^* 
and  of  that  court  the  freeholders  being  fuitbrs  be  judges,  and  this  Britton,fol.t74; 
may  be  kept  from  three  weekei  to  three  weekes.    The  fecond  is  a 
cuftomary  court,  and  that  doth  concerne  copiholders;  and  therein  the  (4.  Co.  16.  b.) 
lord  or  his  fie  ward  is  the  jpdge*   Now  as  there  can  be  no  court  baron 
without  freeholders^  fo  there  cannot  be  this  kind  oJT  cuflomary  court 
without  copiholders  or  cuflomary  holders.     And  as  there  may  be  a 
court  baron  of  freeholders  only  without  copiholders,  and  then,  is  the 
ileward  the  regiHer,  fo  there  may  be  a  cufbmary  court  of  copi- 
holders   onely    without  freeholders,   and  then  is  the  lord  or  hii 
fieward  the  judge  (c).     And  when  the  court  baron  is  of  this  double 
nature,  the  court  roll  containeth  as  well  matters  appertaining  to  the 
cuflomary  courts  as  to  the  court  baron. 

And  for  as  much  as  the  title  or  eflate  of  the  copiholder  is  entred 
into  the  roll  whereof  the  flew^rd  delivereth  him  a  copie,  thereof  he 
is  called  copiholder.     [e]  It  is  called  a  court  baron,  pecaufe  among  [c]  Lamb,  ^ot 
the  lawes  of  king  Edivar^  the  Conftjfor  it  b  faid :  Barones  *uero  qui  "S.  &  136. 
fuam  babtnt  curiam  dc/uis  hominilfus,  k^c,  taking  his  name  of  the  ba-.  Ctmbden  Bnt. 
ron  who  was  lord  of  the  manner,  or  for  that  properly  in  the  eye  of  Briton 
law  it  hath  relation  to  the  freeholders,  [/]  who  are  judges  of  the   foi.  274- 
court.     And  in  ancient  charters  and  records  the  barons  of  London^  [/J  Mirror, 
and  barons  of  the  Cinque  Ports/ do  iignif/  the  freemen  of  London  ^a?-  x-  fca.  3. 
and  of  the  Cinque  Poru«  , : 


«// 


*'  Selfie  iPun  mamon*^     Manerium  dicitur  a  mantnd^  fecnndum  ex*  nQmeflay. 
lent  torn  fedes  magna  Jixa  etftabilis.     Lagemant  /.  babensfocam  etja- 
camjuper  homines  J'uos ,  Uc.     f^]  Et/cienaum  ej},  quod  manerium  po-    r-i  3ra£|on; 
terit  ejfe  per/e  ex  pluribus  adijiciis  coadjwvaiumjj^ve  villi s  et  JiamUttis  Ub.  4.  fo.  1 12» 
adjacentibtis,  Poterit  eilam  ejje  manerium  et  per/e  et  cum  pluribus  njillis,  et   Flcu,  lib.  4. 
turn  pluribus  bamlettisadjacentibusyquorum  nullum  did pcieritmanerlumper  ^  '5-  *  ""•  ^* 
ft  Jed  vill^Jive  hamlettte,    Poterit  etiam  ej/'e  per/e  mauexium  capitale,  et   b*^!.!?*  foi.  i^jr^ 
p^ura  coniinere/ub /e  maneria  non  eapitalia^  et  plures  'villas  etplures  bam^ 
lettas  quafi/ub  uno  capite  ant  dominio  uno.    And  afterwards,  Manerium 
autem fieri  poterit  ex  pluribus  'villis  'velund,  plures  entm  *viiLe  poterunt 
e/fe  in  corpore  maneriificut  et  una  (6).  And  in  thefe  \h'\  ancient  authors   ry-x  Bra£..lib.  5* 
ycu  (hall  fee  the  difi^'crence  inter  manfionem,  *villamy  et  manerium.  Con-  fo,  434. 

J  ceming  the  inflitution  of  this  court  by  'the  lawes  and  ordinances  of  Fic">  »^''  ^"f**. 

Jo.  b. J    ancient  kings,  and  efpecially   of   king  Alfred,  it  appeareth  that  ^*''^*'»  "^*  ** 
the  firfl  kings  of  this  realme  had  all  the  lands  of  England  in  dc-  ^* 

mcane  ( »),  and  les  grand  manors  et  royalties  they  refer vcd  to  theni- 
feives,  and  of  the  remnant  they,  for  the  defence  of  the  rea1me,,en<^ 
feoffed  the  barons  of  the  realme  uith  iuch  jurifdidion  as  the  court 
baron  now  hath,  and  inflituied  the  frceholoers  to  be  judges  of  the 

court 

f  (4.)  [Sec  Note  3S7.]  Paral.  part  1.  foi.  \%.  a« 

(5)  fSec  Note  388.] 

(6^^  For  other  cxplanationi  .of  the  word  [58.  b.] 
manor y  fee  in  (low.  Interp..  voc.  M^;z0r.  and         (i)  See  as  to  this  ante  i«^,  aii4  the  attth^ 

the  books  there .  citedj  paiticuhrly  Fulb.  rities  ii>  note  u  there* 

Vol..  1.  N 

I 


Lib.  I.     Cap.  9.         Of  Tenant  by  Copie,  Scft.  74. 

"  Ji  T tiel tenant  ne  putt  alientrfa  terre,  faff/'     And  this  is  true  in    [59t  a.J 
"^-^  Cafe  of  alienation  ( i ),  but  when  a  man  hath  but  a  right  to 
i  Co  »c.V^'*  *  copihold,  he  may  releafe  it  by  deed  or  by  copie,  to  one  that  is  ad- 


(i.  Ro*  Abr. 
509) 


inter  Kite  k 


muted  tenant  dtfaBQ  (2). 

'•'  Alien  per  fait.**  Here  it  appcarcth  by  Littleton,  that  there 
muft  be  an  ahenation;  for  the  making  of  the  deed  alone,  nnlefie 
fomewhat  paiTe  thereby,  it  no  forfeiture.  As  if  he  make  a  charter 
of  feoftment*  or  a  deed  of  demife  for  life,  and  make  no  Hvery,  this  ia 
no  forfeiture,  becaufe  nothing  pafTeth,  and  therefore  no  aliena- 
tion (3) ;  but  othcfrwi/e  it  is  of  a  leafe  for  yeares  (4). 

*«  Forfeit  a  lay,**    This  adjedive  in  Latim  is  ferisfaQus^  the 
▼erbe  is  forisfacere,  and  the  nownt  forisfaSura*    They  are  all  de- 
rived offiriSf  (that  is)  extra,  zndfaceret  qmafi  dicerett  extra  legem  feu 
eenfuitudinem  facer e,  to  do  a  thing  againft  er  without  law  or  cufto«e> 
ril  4.  Co.  jntri'    ^^^  ^^^  legally  is  called  a  forfeiture.     Littleton  ufeth  this  word  but 
jescopihoidcafei  once  in  all  his  booke.     What  (ball  be  faid  [i]  forfeitures  of  copi- 

»i.  ft3. 15. 17,   holds  you  may  read  at  large  in  my  Reports  (5). 
s8.  %.  Co.  92. 

ofclTVs.  lOT.       "  ^*  ^**  court**  [/]  This  is  the  gcnerall  cuftome  of  the  realme, 
10.  Co*  13T.       ^^t  every  copiholder  may  furrender  in  court,  and  need  not  to  al- 
\J]  Brad.  lib.  8.  leage  any  cuflome  therefore.     So  if  out  of  court  he  furrender  to  the  (i.Ro.aIm'.soq 
cap.  8.  &  lib.  4.  lord  himfelfe,  he  need  not  alledge  in  pleading  any  cnttome.    But  if  $•  Co.  76.) 
♦^  '5«M.4-  34«  he  furrender  out  of  court  into  the  hands  of  the  lord  by  the  hand»of 
'*    '^"*        two  or  three,  &c«  copiholders,  or  by  the  hands  of  the  baylif¥e  or 

reeve,  &c  or  out  of  court  by  the  hand  of  anv  other,  thefe  cuftomes 
are  particular,  and  therefore  he  mull  plead  tnem  (6). 

[m]  Bra^on,  lib.  4.  fol.  209.  fpeaking  of  thefe  kind  of  cuHomary 

tenants,  faith.  Dare  autem  nonpojfunt  tenementa  fua^  nee  ex  cauja  dona'- 

tionit  ad  alios  transfer  re  non  magis  quam  *villani  puri\  et  undefi  trans ' 

Jerre  deheant,  reftituaut  ea  domino  ntel ballivo,  et  ipfi  ea  tradant  aliis  '*  f  CQ.  b*] 

njillenagium  tenenda*     But  although  it  be  incident  to  the  eftate  of  a  '"^  "^ 

b]  Coram  rege  copihold  to  paflc,  as  our  author  (aith,  by  furrenders,  [b']  yet  fofor- 

i^*^i  h 'h^  ^    ^^^^  ^*  cuftome,  that  by  it  a  freehold  and  inheritance  may  alfo  paffc 

SgEold's  caffc  ^  ^y  Surrender  (1)  (without  the  leave  of  the  lord)  in  his  court,  and  be 

delivered  over  by  the  baily  to  the  feoffee,  according  to  the  forme  of 
the  deed,  to  be  inrolled  in  the  court  or  the  like. 


ai]  Brad.  lib.  4. 

•q)»  109.  9c 
Jib.  a.  cap.S.ac. 
14.  H.  4.  34. 


I 


3.  E.3. 
Cdrona  310b 
XI.  H.  4. 83* 
per  TbaniiAi^ 


Tr]  Vide  4.  Co. 
lifter  lee  cafes  dc 
co^iholdd. 


"  Ad  banc  curiam  'venit  A,  de  B.^t/urfum  reddidit,  fcfr."  .Here 
Littleton  puttetb  an  example  of  a  furrender  in  court,  and  in  this  ex- 
ample three  [r]  things  are  to  be  obferved. 

Firft,  that  the  furrender  to  the  lord  be  generall  without  exprefling 
of  any  eftate  (a),  for  that  he  is  but  an  inflrument  to  admit  Ce/ly  a 
qui  life,  for  no  more  pafTeth  to  the  lord,  but  to  ferve  the  liiRitation 
of  the  ufe  (3) ;  and  Ce*  queufe,  when  he  is  admitted,  (hall  be  in  by 
liim  that  made  the  furrender,  and  not  by  the  lord  (4}. 

Secondly, 

C59.  b.] 
(1)  [See  Note  400.] 
(1)  [ec  Note  401,]. 

(3)  See  poll.  6z.  a.  and  Jeffenes^S  ca(e^ 
cited  from  Wilf.  in  note  i.  ',       ^ 

(4)  Ace.  by  Wilmot  juftice  in  4.  Burr, 
vol.  3.  p.  1543.  and  fee  further  as  to  this 
Yelv.  223.  4.  Co.  27.  b.  Com.  Dig.  Copy* 
bold,  F.  14.  and  Gilb.  Ten,  3d  Lond.  cd. 
»57. 


*(i)  ISee  Note  395.1 

(2)  [Sec  Note  396.] 

(3)  LSee  Note  397.) 

(4)  [See  Note  39«.) 

(5)  See  alfo  tit.  Copybold,  in  Vin.  Abr.  D. 
c.  to  E.  d.  2.     New  Abr.  I*,  and  Com. 

Dig.  M. 

(6)  [See  Note  399.1 


Lib,  I.  Of  Tenant  by  Copie.  Seft,  74. 

Secondly*  if  the  limitation  of  the  ufe  be  general!,  then  Cr'  qui  ufi 
taketh  but  an  eftate  for  life,  and  therefore  nere  Littleton  exprefleth 
upon  the  declaration  of  the  ufe,  the  limitation  of  the  eflate*  viz.  m 
fee  fimple,  fee  taile,  &c. 

Thirdly,  the  lord  cannot  grant  a  larger  [if]  eftatc  then  is  expref-  £^]  vt\c\u  a. « 
fed  in  the  limitation  of  the  ufe.  Littleton  herepatteth  his  cafe  of  one.  3.  Ph.  &  M.  in 
If  two  joyntenants  be  of  copihold  lands  in  fee,  and  the  one  out  of  Com.  Banco,  by 
court  according  to  the  cuftome  furrender  his  part  to  the  lord's  hands,  |**\^^a  *uf  °"" 
to  the  ufe  of  his  1  aft  will,  and  by  his  will  devifech  his  part  to  a  cafeot  Picken* 
ftranger  in  fee,  and  dyeth,  and  at  the  next  court  the  furrender  is   ham  in  Nor*  ' 
prefented,  by  the  furrender  and  prefentment  the  joynture  was  fe-   folke. 
vered,  and  the  devifee  ought  to  be  admitted  to  the  moitie  of  the 
lands,  for  now  by  relation  the  ilate  of  the  land  was  bound  by  the 
furrender  (5). 

**  In  manus  Jomini,*^  Dominue  maueni't  the  lord  of  a  mannor,  is 
defcribed  [e]  by  //f/^  as  he  ought  to  be,  in  thefe  words.  In  omnibus  r^-i  pj^^,  \i^%, 
Mttem  et/upra  omnia  decet  quetUibet  dominum  verbis  ejfe  veracem,  ef  in  c.  65.  fc  7i» 
operibusjidclem,  Deum  et  jufiitia^  amantemt  fraudem  it  feccaium  odieu" 
tern,  vluntariofquit  tnaj-e^olos^  it  injuriofos  contemnentem,  it  apud  prox^m 
imos  piettsUm  *vvltumqui  motibilem  it  plenum^  ipfius  enim  interefi  poiiut 
tonfiUo  quam  viribus  uti,  propriove  arbitrio,  Non  comjujlibit  'uolunta^ 
riiju*venis  nunefiredli^  'uel  adulatoris,  fed  jurfperitorum  virorumjidi* 
lium  it  boneft^rum^  et  in  pluribus  ixpertorumt  coneilio  debet  favet e.  !^i 
benifibi  vult  difponere  et  fanuUafua^fcire  *viram  executionem  t  err  arum 
.  Jitarum  neceffarium  erit,  ut  perinde/ciat  quantitatem  fuarum  facultatum 
itjiitim  annuarum  ixpen/arum.  And  the  refidue  is  fit  for  twtx"^  lord 
of  a  mannor  to  know  and  follow,  which  were  too  long  here  to  be  re- 
^ed;  •nly  his  conclufion  having  fpoken  of  the  lord's  revenue'  and  ' 
cxpences  I  will  adde,  ^a  omni^  dlftinde  fcribantur  in  memhranis,  ut 
perindijagacius  vitamfuam  dijponat  itfacilius  convincat  mendacia  com-' 
poftoriorum, 

[/*]  If  the  lord  of  the  manor  fgr  thp  time  being  be  lefTie  for  life  [/]  See  more 
or  for  yeares,  gardian,  or  any  that  hath  any  pariicnlar  intereft,  or  of  this  4.  Co.*^ 
tenant  at  will  of  a  manor«  (ajl  gf  which  are  accounted  in  law  domiifi  the  cai'etof  copi. 
fr^  tempore)  and  doe  t^ke  a  furrender  into  his  hands,  and  before  ad-    ^  /*  j^o^'soa. 
mittance  tl^e  leiTee  for  life  dyeth,  or  the  year^'s  incerefl  or  cuilody  inter  ShapUnd 
4oe  end  or  determine,  or  the  will  is  decern^ined,  though  the  lord  &  Ridler  in  repl. 
commeth  in  above  the  leafe  for  life  or  for  yeares,  the  cuilody  or  other  »»  Com.  Banco, 
particular  intereft  or  tenancy  at  will,  yet  mall  he  be  compelled  (6)  to  the  cafe  of  the 
make  admittance  according  to  the  furrender;  and  fo  was  it  holden   fji'^ud^'-'cd?  °^'^ 
iu  17.  Elix.  in  the  earl  ofJrundeP^cai(ef  which  I  my  ielfe  heard.       (cro.  Jam.  98. 

6.  Co.  60.  b.) 

**  Et  dot  domino  di  fite.'*  For  the  iignification  of  this  word 
/^/rr>^, /V^Sed.  174.  I8^J  194.  44|. 

Ot  fines  due  to  the  lord  by  (he  copiholder,  fome  be  by  the  change 
or  alteration  of  thp  lo^d  (7),  and  fome  by  the  change  or  alteration 
of  the  tenant,  ^he  cl^anjge  of  the  lord  ought  to  be  by  ihe  ad  of  God» 
otherwife  no  fine  can  be  due ;  but  by  the  change  of  the  tenant  either 
by  the  a£t  of  God,  or  by  the  ad  of  the  party,  a  fine  may  be  due :  for 
if  the  lord  doe  ailedge  a  cuftome  within  his  manor  to  have  a  fine  of 

every 

(5)  M.  3.  Jac.  B.  R.  Crook  n»  30,  Porter  SuiTcnders  in  Vin.  Abr.  CofjboU,  T.  b. 

emd  Portir,     Hal.  MSS.— See  Cro.  Jam.  .     (6)  [See  Note  402.] 
xoo.  by  which  the  cafe  appears  to  have  been  (7)  Vid.  for  tallages  in  Wales  on  change 

at!judged  accordin?  to  lord  Coke's^  dodrine  of  the  lord,  34.  H,  S.  c*  a6.    Hdl.  MSS.— 

of  relation*    See  &ther  as  to  the  relation  of  See  Sed.  93. 


LJb.  I.     Cap,  g.     Of  Ten)ant  by  Copic,      Scft.  75,  y6. 

every  of  his  '^dpiholders  of  the  CSd  niahor  at  the  'dteration  or 
chanee  of  the  lord  of  the  inancori  be  it' by  alienadon/demtfe^'deathji 
'  Or  otherwife ; '  this  is  a  ^nHome  agaihA  the  law^  as  to  the  alteration  or 
change  of  the  lord  by  the  a&  of  the  party,  for  by  that  hieahes  thlo 
copiholders  may  be  opprefied  by  multitade  of' finest  by  the 'aft  of 
the  lord.  Biit  wnenthe  change  groweth  by  the  aft  of  God*  there  the 
cullome  is  good  as  by  the  death  of  the  1or4>  And  this,  upon  a  cafe 
in  the  chancery  [^]  referred  to  £r  yoBa  PcfBam  chiefe  juHice,  and 
upon  conference  with  Andirfant  Piridm,  JValmeJIty,  and  all  the  judges 
of  Strjeanti  Inn  in  FUetfirtct^  was  refolded,  and  fo  certified  into  the 
chancery.  But  up6n  the  change  or  alteration  of  the  tenant  (S}»  h 
£ne  is  due  unto  the  lord< 

Of  fines  taken  of  copiholders  Tome  be  certaine  by  cullome,  an3 
fome  be  inceruine,  but  that  fine,  thpogh  it  be  inctrtusx  yet  mud  it  be 
rationabilis.  And  that  reafonablenefle  (hall  be  difcuiTeid  by  the  jaf- 
tices  upon t^e  true  circumdflncesbf  the  Cafe  appearing  unto  them; 


\t\  T.  39- Wf. 

Mtweeoc  the 
copth olden  of 
the  manner  of 
Cuiltirnsin  the 
county  oi^Norchv 
uniberland,  and 
Armeftrohg  lord 
of  the  manor,  in 
char.cerie. 
(11.  Co.  44.  a. 
Cro.  Cha.  196* 
«.Ro.Akr,578.) 

[ilPafch 
!•  J ac.  in  com. 
banco  rot.  1S45. 
inter  Stallon  It 
Brady. 

[i]  4.  Co.  the 
cat'ea  of  copi- 
holdst 


adjudged':  \hi\ 

'Sec  more  concrtrning  fines  of  copiholders  in  vcky  Reports  [/],  which 
are  fo  plainly  there  fet  downe^  as  Uie^  tieed  not  be  rehearfeU 
.'here. 


Sc<a.  75* 


\(.ur  tifi^mentfy  forfqui  Us  copies  dis 
roUis  dt  c9urU 


AND    fliofe    tenants   are  caKed 

tenants  by  copic  of  cburt  roMe ; 

becaufe  they  have  no  other  evident 

concerning  their  tenements,  but  ondy 

the  copies  of  court  rofles. 


(4.  Co.  951) 


<«  TL  S  n*ettt  avttr  ividfnce.**  This  is  to  be  onderfiood  of  evi- 
'  dences  of  alienation ;  fc|-  a  releafe  of  a  right  by  deed  a  copi-* 
holder  (that  commeth  in  by  way  of  admittance)  may  have,  and 
that  is  fuificient  to  extinguiih  the  right  of  the  copyhold,  which  h9 
that  maketh  the  releafe  had  (2). 


Sca»  76, 


TCTtiels  Unanis  ne  emplederont^  ne 
"^  ferront  nnf  ledes  di  lour  tern  men  is 
per  brief e  le  roy*  Mes  s*i.'s  voilent 
trnpleder  auUrs  pur  lour  tenements^ 
sis  avir$nt  un  plaint  fait  en  le  court  le 
feignior  en  tic  I  for  me  ^  cu  a  tiel  effefl : 
A.  de  jB.  queritur  verfus  C  de  Z).  de 
placito  terrse,  videlicet,  de  uno  mefua- 
gio^  quadraginta  acris  terr',  quatuor 

acris 


(«)  [Sec  Note  403.] 


AND  *ich  ^nahts  fcai  neither 
•^^  implead,  nor  be  impleaded  for 
their  tenrthents 'by  the  king's  wi'Jt, 
But  if  they  will  imjflcade  others  fds 
their  tenements,  they  (hall  have  a 
plaint  entered  in  the  lord's  court  in 
this  forme,  or  to  this  cffc£l:  A.  of'B. 
complaines  againft  C  of  2>.  of  a  pleat 
of  land,  vi^.  of  one  mefiiiage,  fbrty 

(t)  [-See  N6te  404.5 
{^)  [Sec  Note'4oji.] 


Lib.  I.  Of  Tenant  hy  Copic.  Scft.  76,  yj^ 

%cris  preti,  &c.  cum  (Mrtin'*  et  facit  acres  of  land,  four  acres  ctf"  m^^doifif 

'puMmtiotittn  fequi  querelam  Iftam  in  '&c.    with   the    appurtenances,   and 

natura  brevis  dolnini  regis  affifie  mortis  makes  proteftation  to  follow  this  com- 

anfeceflbris  -ad    communem   l^eoi,  plaint  in -the  nature  of  the  king's  writ 

vel  brevis  domini  regis  aiBfie  novae  of  affife  of  mordanc^ffer  at  tl^  ceni« 

difleiiinse  ad  conlmunem  fegem,  aut  mon  law,  or  of  an  affife  of  novel  dif- 

in  naturd  brevis  de  formi  donacionts  feifin,  or  formedon  in  the  di(cender  at 

in  dtfeender  ad  communem  legttm,  w  the^common  law,  or  in  the  nature  of 

-tfff  naturt  d'dfiuti  ^uter  brisfr^  tsfc.  any  other  writ,  &c.  Pledges  to  pro* 

Plegii  de  profequendo  F.  G.  &c.  fecute  F.  G.  Sec. 

*  CT^IELS  tenauis ne  impUiUtM^  mferrontempltjUs,  tfc."     This  4-H.4.  34. 
-^    is  evident,  and  needs  no  explanaiion.  i\t^u  *"  ^'' 

^  Met  i*ils  *9$ikmt  empMtr  ttutert^  Us  aiverout,  13 c.^*     Pat  the 
cafe  that  the  demandant  in  a  pleint  in  aatore  of  a  reall  a^ion  re- 
covered! die  land  erroniouily,  what  remedy  for  the  party  gneved  ?  >4-  H.  4.  34. 
For  he  camiot  have  the  king's  writ  of  falfe  judgement  ii)  refpedl  of  i:  ^- 5-  y  • 
,  the  bafenefs  of  the  ettatc  and  tenure,  bcine  in  the  eye  of  the  law  but  iT*^  iftit. 
a  tenant  at  will.     And  the  freehold  being  In  another,  he  Ihall  have  a  Faux  jud'giiieat. 
petition  to  the  Idrd'in  the  nature  of  a  writ  of  fkl(e  judgement,  and  7.  £.'4.  lo. 

therein  affigne  errors,  and  have  remedy  according  to  law.  21.  £.4. 80. 

**  /  6  (4.Co.ai.b.) 


**  Defirmd  donAtienis  m  difiimler  ad  communem  legem V    By  the  «.  Co.  8  o  I 
•  opinion  6f  LUiief9ny  «s  there  may  be  an  ellate  taile  by  cuftome  with  Heydon's  cafe, 
the  co-operation  of  the  flatute  of  fF.  'z,  cap.  i.  fo  may  he  have  a  4.  Co.  22,23. 
formedon  in  dtfeender  \  but  as  the  ftatute  without  a  cuftome  extendeth   '5*.^-  S>  Br*  tit. 
tf%rs     h  1 '  ^^^  tocopihoMs  (3),'fo  a  cuftome  without  the  ftatute  cannot  create  ?  '''^*    . 
^00 •   D.J    ^  ^ftate  tayle.    Now  it  is  not  a  fufficiem  proofe,  that  lands  have  i;Ro.Abr.8-8) 

been  granted  in  taile;  for  albeit  lands  have  antiently  and  ufunlly  '  <>  v 

beene  granted  by  copie  to  many  men  and  to  the  hcires  of  their  bo- 
-  dies,  that  may  be  a  fee  fimple  conditionally  as  it  was  at  the  common 
law.     But  if  a  remainder  have  been  limited  over  fuch  eftates  and  en-  (1.JI0.  Abr.  eo6. 
joyed,  or  if  the  iftues  in  taile  have  avoided  the  alienation  of  the  an*   i.Sid.267. 3*4. 
ceftor,  or  if  they  have  recovered  the  fame  in  writs  oi formedon  in  the  ^^^^  EHa.  717.) 
•  difcender,  thefe  and  fuch  like  be  proofes  of  an  eftate  taile.     \j'\  But  [y\  p.  ^.  £i|^ 
if  by  cuftome  cqpihold  may  be  intailed,  the  fame  by  like  cuftome  bv  i^t<^r  Hii'i.  u 
furrender  may  be  cut  off"  ( i ) ;  and  lo  hath  it  beehc  adjudged.     [«]   JJpcheic. 
Some  have  holden  diat  there  was  ^  formedon  in  the  dilcender  at  the  ^^T  "^T" 

common  law  (2 ) .  OvcrbaJ!  in 

£iKx.    21.  EUt.  Dier  366.    23.  Eliz.  Dier  373.        \x\  10.  £•  2.  Formdon  55*     21.  £.  3.«^7» 
PJ.'Qofn«  H^* '  4  £•  ^*    Formdon  ;^o. 

Sed.  77. 

TfT[  coment  que  afeun  tith  tenants  AND    although  that    fome   fuch 

.  ^  ont  inberitwtce  foidnque  Je  cufiome  "'*  tenants  have  an  inheritance  ac- 

dil man^r^uncore ils  n'cnt  efinUforfqui  cording  to  the  cuftome  of  the  manor, 

a  volunt  yec 

ft)  [See  Note  406.1  (2)  See  further  as  to  intails  of  copvholJs 

t^^Xa  in  Vin.  Abr.  Cff/ji&aii/,  F.  E.  G.  c.     ' 


<i)  [See  Note  407.] 


N4 


Lib.  I.    Gap.  9. 

a  Vdlunt  li  fiignior  filonqui  le  courje 
del  common  Uy.  Car  il  ejl  diu  fi  U 
feignior  eux  oujla^  Us  tCont  outer  re- 
medy  forfyue  de  fuer  a  lour  feigniors 
fir  petition  \  car  sUls  avtront  outer 
remediej  Us  fie  ferront  dits  tenants  a 
volunt  li  feignior /chrtque  le  cyftome  del 
manor.  Mes  le  feigrtior  ne  voile  en" 
freinder  U  cuftom  que  eft  reajinakle  en 
tiils  caps  (3). 

Mts  Brian  chiefe  ]ujlice  dit^  quefon 

opinion  ad  touts  foils  ejle^  et  unquez 

ferra^  ft  tiel  tenant  per  le  cuftcmepayaat 

fes  fervices  foit  ejeSl  per  lefigntor^  que 

il  aver  a  a£iion  de  trefpajs  vers  /*jf. 

H.  21.  Ed.  /f    Et  ijpntfuit  t opinion 

de  Danby  chi.fe  jujiice^  Af.  7.  hd,  4. 

Car  il  dity  que  le  tenant  per  le  cuftome 

eft  cibien  enberitor  de  oyer  Jon  terre 

johnque  le  cuftome^  come  cejtw^  que  od 

franktencment  al  common  ley. 


Of  Tenant  by  Copie.  Scft,  77, 


yet  they  have  but  an  eftate  but  at  th^ 
will  of  the  lord  according  to  the  qourl^ 
pf  the  cgmmop  law.  For  it  is  faid,  that 
if  tbeJord  doe  ouft  them,  they  have  np 
other  remedy  but  to  fue  to  their  lords 
by  petidpn ;  for  if  they  Ifhould  have 
any  other  remedy,  they  (hould  not  be 
faid  to  be  tenaiit$  at  wiU  of  the  lord 
according  to  the  cuftome  of  ti\e 
manor.  But  the  lord  cannot  breal^e 
the  cuftome  which  is  reaifpnable  11^ 
tbefe  cafes.         ^  . 

But  Brian  chiefe  juftice  faid,  that 
his  opinion  hath  alwaies  been,  and 
ever  ihail  be,  that  if  fuch  tenant  by 
cuftome  paying  his  fervice^  be  ejeSod 
by  the  lord,  he  ftiall  have  an  aSion  of 
trefpafs  againft  him.  H.  2T.  Ed.  4. 
^nd  fo  was  the  opinion  of  DanBy 
chiefe  juftice  in  7.  Ed.  4.  For  he 
(aith,  tnat  tenant  by  the  cqftome  js 
as  well  intieritbur  to  have  his  land 
according  to  the  cuftome,  as  hq 
which  hath  a  freehold  at  th^  commqa 
law  (i). 


I  J.  S.J.  tit. 

prcfcrlpt.  10. 
13.  R.  a.  faux 
judgement  7. 
31.  H.  6.  tit. 

Subpena  x. 
7.  £.  4*  t^. 

Vide  Sed.  Si, 
82.84.  132." 


[*]  VId. 
41.  £.  3««5. 
Brie.  fol.  165. 


*f  r^AR  (Heft  dit)  que  ft  le  feignior^  IJe/'     And  here  Littjeton 
^  faith  truly  that  it  is  faid  fo^  for  fo  it  is  faid  in  13I  £.  3. 
ll.R.%,    32.^^.6.  &  7.  £.4.  19. 

But  he  fetteth  not  downe  his  owne  opinion »  bat  rather  to  the  con* 
trary^  as  hereafter  in  this  Chapter  appeareth.  Bat  now  magiftra  r#- 
rum  experientia  hath  made  this  cleare  and  without  qaeili6n,'  that  the 
lord  cannot  at  his  pleafure  pat  but  tl^e  lawful!  coppiholder  without 
fome  caufe  of  forfeiture,  and  if  he  do,  the  coppiholder  may  have  an 
adion  of  trefpafTe  againl^  him ;  for  albeit  he  is  tenens  ad  <voluntaiem 
domini,  yet  it  iijecundum  con/uetudinem  manerii  (4). 

[b'\  And  BrittoH  fpeakin^  of  thefe  kinde  of  tenants  faith  thus: 
Et  ceuxfont  priviledges  en  tiel maner,  que  nul  de  les  doit  oufter  de  tiels  r6 1  •  ^.j 
tenements 9  tant  come  ilxfont  les  fervices  que  a  lour  tenements  appendent, 
ne  nul  ne  poet  lour  fervices  acreftre  ne  change  a /aire  autres  fervices  ou 
pluis.  And  herewith  agreeth  fir  Robert  Danby,  chiefe  juflice  of  the 
court  of  common  pleas,  M,  7.  E,  4.  19.  and  fir  Thomas  Brian  his 
fucceflbr,  M.  21.  £.  4.  80.  vis^.  that  the  copyholder  doing  his  cuf* 
tomes  and  fervices»  if  he  be  pat  out  by  his  lord,  he  ihall  have  an  ac- 
tioif  of  ti;efpane  againil  him. 


(1 )  This  piuft  be  underftood  with  excep- 
tion of  fuch  copyholds,  at' by  the  cuftom  are 
gran  table  for  lire  on'y. 

(3}  What  follows  in  this   Se£Uon   is 


neither  in  L.  &  M.—Roh.— nor  P.— The 
addition  Krft  apfiears  in  Redm.  '    ^ 

(4) .  [See  Note  408.  J 


Gltap. 


Lib-  I . 


Of  Tenant  per  le  Verge. 


Sea,  78. 


Chap.  10.  Tenant  per  Ic  Verge,  Sedt.  78. 


[6i.b.] 


<T^ENANTS  per  U  vergt  fini  en 
^  tiil  nature  conn  tenants  per  le  copt 
de  court  rolL  Mes  la  caufe  pur  que  ih 
font  appelles  tenants  per  le  verge^  efty 
pur  ceo  que  quant  Us  voiLnt  furrender 
lour  tenements  4n  le  main  lour  feigwor 
fl  ufe  JCun  outer y  Us  averont  un  petite 
verge  (per  le  cuflome)  en  lour  mainy  // 

{uel.ils  baileront  al  fenefchall  ou  al 
ailife  folonque  le  cuflome  et  ufe  del 
memory  et  celuy  que  aver  a  la  terrepren^ 
dra  mepne  la  terre  en  U  courty  etfon 
prifelferra  enter  en  le  roily  et  Ufenefchal 
$u  le  bailife  folonque  le  cuftome  delivera 
et  celuy  que  prift  la  terre  mefme  le  vergey 
cu  un  outer  vergCy  en  nofme  del  feifm\ 
4t  pur  eel  caufe  Us  font  appeUes  tenants 
per  le  vergOy  mes  Us  n*ont  outer  evidence 
Jin^n  per  copy  de  court  roll. 


nPENANTS  by  the  verge  are  in 
^  the  fame  nature  as  tenants  bjf 
copy  of  court  rolL  But  the  realon 
why  diey  be  called  tenants  bv  the 
verge.  Is,  for  that  when  they  wiB  fur-» 
render  their  tenements  into  the  hands 
of  their  lord  to  the  ufe  of  another, 
thev  (hall  have  a  little  rod  (by  the 
CM/tome)  in  their  hand,  the  which 
they  (hall  deliver  to  the  fteward  or  to 
the  bailife  according  to  the  cuftome 
of  the  manor,  and  he  which  fhall  have 
the  land  (hall  take  ^  the  fame  land  in 
court,  and  his  taking  (hall  be  entred 
upon  the  roll,  and  the  fteward  or 
bailife  according  to  the  cuftome  (hall 
deliver  to  him  tliat  taketh  the  land  the 
fame  rod,  or  another  nxl,  in  the  name 
of  feifm ;  and  for  this  caufe  they  are 
called  tenants  by  the  verge,  but  they 
have  no  other  evidence  but  by  copy  of 
court  roll. 


*«  Cr^ENJNTS'  per  le  verged*    This  tenant /«- i^  'verge  h  a  /^;"chi"'7) 

^    meere  coptholder,  and  taketh  his  name  of  the  ceremony  of  ^  ^^'     **  ^^ 
the  verge  (a).     Teoare  in  villeoagei  or  by  bafe  tenure*  is  thus  de- 

fcribed  by  Britton :  [a]  Fillenage  eft  tenure  de  demeims  de  chefcun  r«]  Bnttony 

fsfgueur  batlle^  a  tener.  a  fin  *volunt  per  'vilhnnet  ftrmces  de  otipro'ver  4il  «>'•  "65. «. 

opes  Ufeignior^  et  U*vereper  <verge  et  nient  per  title  de  efcrit,  tie  ptrfuc-  ^\^'  ^*  ^^^-  '*• 

cejfion  de  heritage,  doni  gards  de  manage  ne  outers  fermicei  reals,  come  y^^*  *  ^ 
hcmage  et  f-eliefes^  ne  poient  des  amnones  de  demeinu  ne  de  villenage  efte 
demciftdm 


Etm. 


*'  A  Ufenefchal^*  (which  we  call  a  fteward).     Senefchallus  is  de- 
rived of  fein,  2L  houfe  or  place^  znd  fchalc,  ah  officer  or  governor. 
Some  fay  that>»  is  an  ancient  word  for  jullice,  fo  sls fenefchall  (hould 
fignilie  offictarius  juftitia  \  and  feme  fay  that  fteward  is  derived  of 
ftewe  (that  is)  a  place,  and  nvardy  that  fignifieth  a  keeper,  warden, 
or  governor;  and  others,  that  it  is  derived  offtede,  that  fignifieth  a 
place  alfo,  and  *ward,  as  ic  were  the  keeper  or  governor  of  that  ^'^^  Sea.  92. 
place.     But  it  is  a  word  of  many  fignifications.    In  this  place  it  ?.  ^^^'    ^*^* 
fignifieth  an  officer  of  jullice,  viz.  a  keeper  of  courts,  &c.     Fleta  videfta*ut.de 
defcribeth  the  office  and  duty  of  this  officer  at  large  moft  excel-  eitenc.  maner. 
lently  :  Frovideat  fibi  dominus  de  fenefchallo  circumfpedo  et  fideli,  viro  14.  E.  i. 
provido  et  difcrelo  et  gratiojo,  humili,  pudico,  pacifco,  et  modefto,  qui  in 
Ugibus  eonfuetudiniiufque  provincia  et  officio  fenefihalcia  fe  crgnojcat,  et    ' 
jura  dominifui  in  omnibus  teneri  affect  et,  quique  fubballivos  domini  in 
fuis  erroribus  et  ambiguis  ftiat  inftruere  et  docere,  quique  egenis  parcere^ 

ee 

(1)  [Sec  Note  409.] 


•Lib. -I.  Cap.  10.  oir 


Sea. 


Cafes  de  Copi- 


it  qui  Mc  frtct  iftl  frttio  'Vilit  a  tr4miuj^iiut  deviant  it  pirvtrtr 
juditate ;  cajus  offitium  tfi  curias  tentn  mamericrum ;  et  deJuStrtrSicni" 
hus  confuetudintm^  firvltiotum^  teMtuum,  Jt&arum  ad  ekr*^  t^tcatap 
m^Unditia  domini  it  ad  *wfus  franeflidg*  miaruwtfui  Uhtrtatum  domino 
^firtinintium  inquirm,  C^r.  Tke  relidae  pertamii^  lo  his  -office  w 
worth  your  reading  at  large.  E^^e^y  fleward  of  covrts  A%  either  hj 
deed  or  without  deed  ( i ) ;  for  a  man  may  be  retained  a  deward  to 
keepe  his  court  baron  and  leet  alfo  belonging  to  the  mannor  whhont 
de^d«  land  thatVet^yfter  fliall  cohtinoe  untill  Se  Yit  difcharged.  The 
lord  of  a  niafniC>r  may  make  admittances  ont  of  court  and  outof  ite 
Bianiior  ii^  (a),  a»at  large  appeareth  in  my  Repeita^ 


Sc£t.  '7gr 


r  T  mtxj  en,  fyotrs  feignMes  gt 
*-'  numrurf  il  y  ad  ttel  cuftmty  ft 
$iil  terrtmty  f»#  tient  fer  tujim$^  V9hii 
aliemr  fit  titftt  9U  Onetnents^  il  fmt 
Jurrtnderfis  ftnemtnt$  a  it  hifyj  $u'a 
le  reeve^  #»  a  deUx  frvheshMns  delfeig^ 
mryj  al  vfi  ajivf  que  avera  Je  tirUy 
tPaver  en  fa  fimpli^  fie  taile^  ou  pmr 
tetme  de  *oie^  Wr.  Et  teut  ceo  ils 
frtfenteront  alfrocheine  C9urty  eidtrnfue 
eelujy  que  avtra  h  terre  fer  edfy  de 
€ourt  roily  avera  me/me  la  terre  fo^ 
htfue  tenient  deljiirrmder. 


0(1  N  D  idlb  in  imn\orSk\m^  ^ni 
tfiannors  there  is  this  cuftoitiey 
vift.  if  fuch  a  leimiit,  which  boMdb 
by  eoftome,  will  ait^n  his  lands  or 
tenetnents^'he  may-iurreiider  his  tene- 
ments to  the  bailife,  or  to  the  reeve, 
or  to  two  hoiieft  ofien  of  the  fimiie 
Jordikip,  to-the  vfe  of  him  which  (hall 
have  the  land,  to  have  in  fee  fimple^ 
fee  taile,  or  for  terme  of  life,  &c. 
And  they  fhall  prefent  aD  this  at  the 
next  court,  and  then  he,  which  (hall 
have  the  land  by  copy  of  court  rc4)^ 
Ihall  have  the  (atne  accoidiftg  to  the 
intent  of  the  funender. 


**     J  ^e  hatVtey    This  word  haiUe^  as  fome  (by,  connneth  of  the 

^*  Frenclf  word  haylifet  in  Latin  halU*vus ;  bat  ia  tmth  baily  ia 

▼idcbamKex.    an  old  Saxon  word,  and  fifi;nifieth  a  fafe  keeper  or  prote6tor,  and 

fofftionofSaion  ^^;/,  or  haltiumM  fafe  keeping  or  protection:  and*  thercUpdn  we  fay, 

^°  when  a  man  upon  furety  is  delivered  out  of  prifon,  traditurin  bal* 

Hum,  he  is  delivered  into  baylc>  that  is,  into  their  fafe  keeping  or 
protection  from  prifon :  and  the  Iherife  that  hath  cufiodiam  comi* 
tatus  is  called  ballivus,  and  the  eodtity  balli*oa  fua* 

**  Ri^e**  is  derived  of  tfec  Saxon  word  gerefa  or  ferine ;  -sfnd  by 
contraction  or  rather  corruption  gre^e,  or  reve,  and  is  in  Loiinetrm^ 
JeSus  or  pr^pefituj.  It  fienifies  as  much  as  appruater,  a  difpoier  or 
director,  as  wood-reeve,  &ecpe  rcve,  (hire  reeve,  &C.  whereof  mdre 
ihall  be  faid  hereafter.  Vide  Fleta,  lib.  2.  cap,  67.  where  be 
treateth  of  the  office  of  thebailife,  and  cap.  69.  de  effitie  frffefiti, 
of  the  office  of  the  reeve,  and  what  belongeth  of  duty  and  right  to 
either  of  them,  which  words  are  too  long  here  to  be  infetted.  Only 
this  I  will  take  out  of  him.  Bullt*vus  autem  cujufcunque  tnanetii  efe 
debit  in  njerbo  nferaxf  et  in  epere  diligens  et  Jidelist  ac  pre  di/ctete  ap* 
pruatore  cegnitus  plegiatus  et  eledus,  qui  de  tetttmuHierihus  legibuspro 

tant9 


FTcta,  liK  a. 
fa.  67.  &  69. 


[62 


(i)  [See  Note  410.]         (2}  Scc«nte59.a.  andiiote6*diei«. 


±ib,  t.  (HTcnrnt  ^  h  Vergfc.  •        Seft/^ 

tam/eu  cupiditasem  nmt  qustrat  ^trfms  ietukits  nomini  mc  aHos,  He* 
Pritfefitus  autem  tamqmam  mffnuifr  ft  cukor  op/imtu,  He,  tbmifn  'vd 
ejus/ene/cballo  falam  debet  frstfemtari^  cut  imjungaturoMdum  ittud  in£m 
'mh  ffonH'g&Jirpigtr  JJt^huiJiMtits./eii  eJiifoiHer  WifhUhU^i\§im% 
''d^  dbMiMndifijci  mtutur'etfxararei&c.  Up  refkbe  concemittg  bodi 
the  ofices  bcti^g  worffay  four  readi^. 

^  AU  iailh  on  h  retwe.**    Uttletmt  intendeth'  into  the  haodl  of 
Ae  lofd'  by  the  hsads  of  the  bailifie  or  the  reeve. 

^i'Ouil'JeHx  fnAes  himes  del/eignioneV  The  cuKomc  'dWh goHe  "^  ^^^ 
't£efe^urfei^ers  6at  of  cdart«-and  Che  cuHome  maft  be  purfuedU         tm'»riiift^ 

^  Et  twttH  ihpre/entermu  alfnch^m  c^urt,  &r/'  By  the  fur* 
'  render  Ott  of  court,  the  cd^dd  eftate  paj&th  to  the  Ibra  timfer  k 
fecretcondidoDythatitbeprefented  at  the  next  ooort  according  to  the 
cttftomeof  the  maimor.  And  thcrtforeif  tfter  fuch  a  furrender*  <4.Co.^.k4 
and  before  the  next  court*  he  that  made  the  furrender  dieth;  yet  the 
fnrrender  ftandeth  good  (i);  and  if  it  be  prefented  at  the  next 
edirt,  C#'  fm  mfe  MX  be-iCdmUted  tfiereonto;  but  if  it  benbt-plt- 
footed  at  the  next  courtjaccordin^  todie  cufbme»  then' the  furrender 
|>ecoineth  void  ^z] ;  andfo  wasjit  eleerly  holden  P^i&.  i^BUs^  in 
die  oourt  of  ccminon  pleas,  which  I  my  ielfe  heard! 


Scit.  80. 

^^'iffkrefiaffdvoifty  pie ht dhtrs  -A KD  fo  It  ts *to^Bc  'uW&rffdda. 

fii£nv^^^h  «'  ^/v^fi  ntaftbrs^fiht  -^^  that  fa  'dfWrs  loiyiWps,  :itii  hi 

-^^Mrs  et  divers  ctiftofms  en  thlx  cafit^  'dl^fsirtinnors,*  there  Be  faia&iyarid 

'^nt ti'preffderitihimeTnsy  etquanra  'divers  cuft6mes  in  iiiCh 'cafes,  sas  'fo 

"fkder^  et' quant  as  outers  'chafes  et  cu^  'tike  tenihSents,  'ahd  is  Ifo^W^,  sMd 

ilmes'a f aire \''h!itutM que rCejf pis  ats'to' other  thinigs  ^lil  cuftomes  te 

^idtJStMer  ribfin  f^it  Men  eftre  ad-^  l)e  done;    and  *ifdlatf6c^^r   Is  i&t 

'ri^tie  et'aUm.  ^gainft >e^n  tsd^  Nfrell  "be  adhittfed 

and  allowed. 

'*•  (^Ol^T  fkfots  et  dlHjefs  iu/fomis.^*  This  wis  cinilodfly  fet 
*^  dowiie,  fbrin  rcfpcd  of  the  variety  of  the  ^cuftomes  in  moft 
^  'ttknnors;  it  is  net^  pMlAt  to  fet  dovim'  any  certainty^  only  this'  inci- 
•'d^nt  iiifti^raUe'eveiy  aaOoine  tnuft  have,  vis/that  it  be  donfodarit 
;io:r«difon ;'  for  how  meg  foever  it  hachcoatinoed,'  if  it  be  i^n(t  rea-  (4.  Co.  ^i. 
*iSb,  it  irof  no  force  in  law.  *  Cre.  Cha,  sio) 

.^  /*  'EtitMer  reafrn.**  This  is  not  to  he  underftood  of  every  un- 
learned man's  reafon«  but  of  artificial!  and  legal  reafon  warranted 
by  authority  of  law  r  Lex  ejt/umma  rstio. 


n 


[See  Sote  4U.1  j^g  fbrrtfldeitr  Vm.'Ahr.  ChpybOd,  U.  a. 

See  further  as  xo  the  time  of  pidcBt.     CMH^Dig.  Gop^heldt  F.  to. 


Scft. 


Lib.  !•  -  Cap.  10.    Of  Tenant  per  Ic  Verge*   SeGt.  8i,  82. 


Seft.  8k 


"p^Ttiels  tenants  fue  teignoni  fihnque 
'*"^  la  cuftomi  d'un/eigniorii  ou  d^un 
manoTy  content  que  ils  ont  ejiate  d^enbe^ 
ritance  folonque  le  cuftpme  delfeirniory 
mi  manor y  uncore  pur  ceo  que  iU  n*ont 
mfcun  jranktenement  per  le  cours  del 
eommon  lejfy  ils  font  appelles  tenants  per 
haje  tenure. 


AND  thefe  tenants  whid)  bold 
according  to  the  cuftome  of  a 
lordlhip  or  oiannor,  albeit  they  have 
an  eftate  of  inheritance  according 
to  the  cuftome  of  the  lordfliip'  or 
mannor,  yet  becaufe  thev  have  no  Xtt.  b. 
freehold  by  die  courfe  of  the  common 
)aw^  they  are  qdled  tenants  by  tNde 
tenure* 


«•  Jls/ont  apella  tenants  per  ba/e  tenure.*^  Of  this  faQciqit  hath  been  Tpo^en  befo^ 


r  ^  Jivers  £verjsties  y  font  per  enter 
'^  tenant  a  volunt^  que  eft  eins  per 
leafe  fin  lejfor  per  le  courfe  del  common 
lejy  et  tenant  filonque  le  cuftome  del 
wkanor  en  le  forme  avantdit.  Car 
tenant  a  volunt  filonque  cuftom  putt 
aver  eftate  d*enheritance  (come  eft 
avantdit)  al  volunt  lefeigniory  filonque 
U  luftame  et  tifige  del  manor.  AUsfi 
borne  ad  terres  ou  tenements^  queux  ne 
fint  deins  tiel  manor  $u  fiigniorie  ou  tsel 
cuftome  ad  efte  ufi  en  le  forme  avantdit  ^ 
it  voile  Lffer  tiels  terres  ou  tenements  a 
mn  autetj  a  aver  et  tener  a  luy  et  a  fee 
bares  a  le  volunt  le  lejfor^  ceux  parolx 
(a  les  heires  de  le  uffee)  font  voids. 
Car  en  ceft  cafe  ft  le  leffee  devioy  etfin 
beire  enter y  le  leffor  avera  bon  ahion  de 
treffas  envers  ltty\  mes  nemy  iffmt 
iwuers  Fheire  le  tenant  per  le  cuftome  en 
afcun  caSf  i^c.pur  ceo  auele  cuftome  de 
k  manor  en  afcun  cas  luy  puit  aide  de 
harrerfonfeignior  en  aGion  de  tref^affe^ 
f^c. 


A  ND  there  are  divers  dlverfitiet 
'^  between  tenant  at  will,  whidi  is 
in  by  leafe  of  his  leflbr  by  the  courfe 
of  tne  common  law,  and  tenant  ac- 
cording to  the  cuftome  of  the  manor 
in  forme  aforefaid*  For  tenant  at 
wiH  according  to  the  cuftome  ma^ 
have  an  eftate  of  inheritance  (as  is 
aforefaid)  at  the  will  of  the  k>id,  ac- 
cording to  the  cuftome  and  v£m  of 
the  manor.  But  if  a  man  hath  bnd^ 
or  tenements,  which  be  not  within 
fuch  a  mannor  or  lordfliip  where  fuch 
a  cuftome  hadi  beene  ufed  in  forme 
aforefaid,  and  will  let  fuch  lands  or 
tenements  to  another,  to  have  and 
to  hold  to  him  and  to  his  heires  at 
the  will  of  the  leflbr,  thefe  words  (to 
the  heires  of  the  leflee)  are  void.  For 
in  this  cafe  if  the  leflee  dieth,  and  his 
heire  enter,  the  leflbr  {bail  have  a  good 
a6Uon  of  trefpafle  a|;ainft  him ;  but 
not  fo  againft  the  beire  of  tenant  by 
the  cuftome  in  any  cafe,  &c*  for  that 
the  cuftome  of  the  mannor  in  fome 
cafe  may  aid  him  to  barre  his  lord  in 
an  aAion  of  trefpafle,  &c« 

**  CT^£ NJNT  a  vohntfiUnqve  le  cmftomfuit  awer eftate  d*enberi* 

■^    tancet  lic.*^    Here  note  that  Littletom  alloweth,  that  by  the 

cuiloine  of  the  manor  the  copiholder  hath  an  inheritance,  and  con- 

fequendy  the  lord  cannot  put  him  oat  without  caofc* 

«•  Mi' 


Lib.  ir  Of  Tenant  per  le  Verge.  Sed«  85, 84. 

"  Misfih^mit  ISc.  vnU  IMr  terns  sm  temwuats  a  tm  mutir  a  aver 
I  et  tener  a  iit^  etfes  hehres  a  nmuHt  U  Uffir^  ceuxfaroU  (a  le$  heirts  de  U 

lejeejfint  'OoiJa*    Car  em  ceft  cafe  file  leffie  de^ie,  etfin  beire  enter,  le 
Ufiravera  aSiem  de  trefyaffe  evutrs  hn^  tieJ*  By  which  it  is  proved,    io>  E.  4.  18. 
I  Uiat  by  the  death  of  the  lefTee  the  We  is  abfolutely  determined;   ^^' ^'  ^^^ 

which  is  proved  by  this,  ^t  if  the  heire  enter  the  leffor  fliall  have  ^,^/  *"  ^^ 
an  adion  of  treipafl;«  fmare  w  et  armis,  before  any  entry  made  by  1 1.  H.  7.  is* 
thelefior,  ti.H.7.ji* 

K?,  a«l      '^'  ^^  <M  fuikcuftome  de  le  mamer  en  a/tun  ce^e  /vy  fmt  aider  de 
[  •*  hitmr fan  Jeigmer  en  aSiem  dt.trejjbafi^  He.**    Hereby  it  appeareth, 

that  by  theojnnion  of  LittUten'^e  lord  aganiftthe  cttiixmie  of  the 

manor  camiot  ooft  the  copiholder. 


Sed.  83. 

TT£A£f  Pun  tenant  fer  le  cufienu  A  LSO,  the   one  tenant  by  Ac 

en   afcuns  lieux  dnt  repairer   et  ^^  cuftome  in  fome  places  ought  to 

faifteiner  fes  tmafatts^  et  Pauter  tenant  repaire  and  uphold  his  houfes,  and 

a  volunt  mmy,  the  other  tenant  at  will  ought  not, 

^  pERb  cuime**   'Bqt  what  a  copiholder  may  or  ought  to  doe^  [«]  Bnaon, 

^   or  not  doc,  the  cuftome  of  the  manor  [a\  muft  dired  it,  for  j)^  *•  foi.  7^ 
eenfutudo  manerii  eft  eh/er^anda.     [b]  But  if  there  be  no  cuftome  to  t*J  ^*  J^*] T^ 
the  contrary,  waft  either  permiflive  ( 1 )  or  voluntary  of  a  copiholder  Cafci  de  CopU 
is  a  forfeiture  of  his  copihold  (2).  holds. 


Stdt.  84. 

T  TE  Ady  Pun  tenant  per  le  cuftomi  ALSO,   the  one  tenant  by  the 

ferra  feabie^  it  Pouter  nemy.     Et  "^  cuftome  flull  do  fealty,  and  the 

plufors  auters  diverjhies y  font perenter  other  not.     And  many  other  diver- 

€ux.  fities  there  be  betweene  them* 

**     r  *  UN  tenant  per  k  cnflome  ferrmfialtie,  et  Pouter  nemy**  And  Vide  Sea. .131. 

-"  the  doing  of  fealty  by  a  copiholder,  proveth  that  a  copi- 
holder, io  long  as  he  obferves  the  cuftome  of  the  manor  and  payeth 
his  fervices,  hach  a  fixed  eftate«  For  tenant  at  will,  that  may  oe  put 
out  at  pieafure,  ftiall  not  doe  fealty.  For  to  what  end  (hould  a  man  (Poft.93.  b.) 
fweare  to  be  faithfull  and  true  to  his  lord,  and  ftiould  beare  faith  to 
him  which  he  claimeth  to  hold  of  him,  and  that  lawfully  he  fliall  doe 
his  cnftomes  and  fervices,  &c.  when  he  hath  no  certaine  eftate,  but 
maybe  pat  out  at  the  pieafure  of  the  leiTor,  or  he  himfelfe  may  de- 
termine it  a^  his  pieafure.  Of  thefe  kind  of  cuftomary  tenants,  and 
of  many  things  concerning  them,  you  may  read  more  in  the  Fourth 

fiooke 


(i)  [See  Note  4t».]  (0  [SeeNQte  413.] 


#•  Co.  %u  %t,    B^ioke.of.  mfJ^iefiQfnh  ft>L  *h  U$  >3«  ^    T^^  mAcIii  «t  I  luii;^ 
s3>  *^  here  let  dowQC,  may  fpffice^  for  the.  oodcac^^Si^  of  mch  ^^  vJA, 


V  Zf 4^*  Primf 


())  See  ftHher  on  the  fuY^eft  tSttiMUt  Oiinnal  Writt  t47*  to  ts^,  tiie  tkle 

tftatn  Kitchin  on  Cottitt»  Coke*t  Copy*  Mr  in  the  Abridgments^  the  £«x  Cu/fu' 

holder  snd the  SvppleBMnty  thebook  inirtn*  mmrmf  md-.  the  fttml.  other  tiettiftt  on 

hA^ SmrvdtrU mAfiii^Caif&mfAmA^  o(efi(«&(Mv»PNticulir)y.thc6  b|  Sb^hml 
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CffAP.  i«  lioimge.  Sed:.  85. 


•  <M  ^  •  >*r 


T^^^^Ti 


O MAG E  €/lle pluis bon^raffli.  TJOMAGE   Is   the    moft   ho- 

'fervicif  itplms  bumble firvice  di  **  norable  fervice,  suifi  moft  hum- 

revennce^  qui  franktenant  putt  ble  icrvice^6f  reverence,  that  a 

furi  a  fim  fitgnior^     Car   quant^  U  feM}Jcte,94pc  nij^y  do  Co  his  lord*     For 

ienma  fa^^  bomagd  a  fit^  Jiigmttrj  U  wb«P  the-teoant  fhall  make  homage  t» 

/erra  mfcinS^  ft  fin.  i0  difcmarj  eifan^  his  lord»  he  fliall  be  ungirt,  and  hts 

fngmerfeiray  ft  k  Unant  genuUra  dt-  head  uncovered,  and  his  lord  (hall  fiti 

vani    &y  fwr.  amhidtux   genuii^   et  and  die  tenant  fiial  kneele  before  hint 

Hendra  pi  mmna  OfUfUUs  H  jeyntes  on  both  his  knees,  and  bold  his  hands 

mfembU  enter  lee  maines  le  feignier^  joyndy  together  betweene  the  hands 

et  ijfint  dirra :    Jeo  deveigne  mftre  en  his  Iprd^  and  fliall  fay  thus :  I  be- 

beme  (i)  de  ceft  jour  en  cruani  de  vie  et  CQfne.  yoMJC  m^n  from  this  day  forward 

de  member^  et  de  terrene  bongr  (a),  et  of  life  and    limbe,  and    of   earthly 

a  VPHS,  fi^^^  fo'mll  et  loiali^  H  foy  a  wprijup,  .an4.  untp  yaii,{ha1I  be  true 

^iout  porierifdes  tenements  qiieje^elm^e  and  faiibfull^  and  betre.  to  you  faith 

de  tmoi{^  V0^9  f<\he  la/oy  qmje^i  for  the  MiMneats  that  I  daime  to 

diej/L « i9eftr4  fiignier  le  tq^  ;  et  dfloqmt  hold  of  you,  (aving  the  faith '  that  I 

hjlogmer  iffmt'fyant  Itfj/t  ba/era»  ow»  unto  onr  foveraigne   lord  the 

king ;  and  then  die  lord  fo  fitting 
ihallkiilehim(3). 

OU  R  ^wthor  having.  tai^MM  in  his  fonner  bopke  the  fever^ 
difiwA  cftatea  of  .land»  and  c«neiBe9it»  a»  moft  necc^lii^y  to  be 
kAovfem  for  the  vndecftaodiBg  of  chelb  cwo^thef  bookes,  doth  in  tbid 
iccood  book  treat  of  the  umutcs  {i)  and  fervke^  whereby  th«i  fsid 

landi 


(1 )  £8ee  Note  z.]  Rok.  aqd  ittU(«M|||B^  *^4m*  bave  tbenv 

[6a.  bJ  (3)  ▼id.Mf  Rot.  Pari.  18.  H.  6.  n.  58,  U 

Ci  )  L  Set  Note  ».1  ^tal  oB  efpitrUament  to  excufe  the  k^ffmg 

{%)  The  wonU  de  Kfie  ft  membri  et  de  ^  '*'  ^>  "fl^^  '^'^L^J^'  ^  ^ 

terrene  honor  are  not  in  JU  and  M,  but  the  ^*wW  V  p^denee*    Hai.  M>5. 


Lib.  a-      Cap.  t.  Of  Homage.  Scft.  8^ 

lands  and  tenements  be  hojden ;  which  he  divideth  into  twelve  parts, 

viz.  Huuagi,  Feaitv,  Efcu^i^  Knight  Sgr^ia,  Socj^e,  FroMk^lmoigmit 

.    .  Hmagg  Atme^eU,  Grmmi  SefjtOMty^  Peth  SerjiMUy^  TeHtjri  in  Bttr^ 

lartt  in  Filknmgtf  and  into  Rents.    Wherein  bis  method  is  moft  ex* 

ceuent ;  for  he  beginneth  with  Homage,  becaufe  it  is  the  moft  hamble 

(4.  Co.  S.  •.       Service  of  reverence,  expreffine  the  duty  of  the  tenant  to  his  lord, 

Bcvil*»'eirer)      and  the  aifedionate  love  and  protedion  of  the  lord  towards  hb 

tenant,  as  hemiter  Audi  appeare.    Secondly,  Fekltyt,  a  faered  fer* 
vide,  expreiBng  by  oath  his  fidelity  to  his  lord.  ^ 

Thirdly,  Efiuage,  which  ia  fervitium  fcuti^  the  ferviee  of  the   \pL^  b.J 
ihield. 

Fourthly,  Knightiltruict^  for  the  defence  of  the  realme  aguo^ 
outward  hoftility  and  invafions,  which  ihe  better  might  be  ededed, 
if  fuch  duty  fidelity  and  love  were  betweene  lords  and  tenants,  as 
ought  to  be,  and  as  the  law  expedeth. 

Fiftly,  Socagit  the  ferviee  of  the  plough,  aptly  jplaced  next  knighu 
ferviee,  for  that  the  ploughman  makech  the  beft  iouldier,  as  (hall  ap* 
(eare  in  his  proper  place. 

Sixtlv,  Frankalmoifne,  ferviee  due  to  Almiehty  Uod,  placed  to- 
wards tne  middeft  for  two  caufes:  firft«  for  that  the  middeil  is  th^ 
moft  worthy  and  moft  honourable  place :  and  fecondly,  becaufe  the 
firft  five  preceding  tenures  and*  fervices,  and  the  other  fixe  fubfe- 
qnent, muft  all  become  profperous  and  ufefull,  by  reafon  pf  God's  true 
religion  and  fenace ;  for  Nnnquam  pro/per} /ucadunt  res  hnmame,  uhi 
megiiguntur  M'uina,  Wherein  I  would  have  our  ftudent  follow  the 
advice  given  in  thefe  ancient  verfes^  for  the  good  fpending  of  the 
day: 

Sex  horasfimnCf  totUem  its  legihus  aquit* 

^tuUnor  fahist  des  epnlifqui  duos, 
^od/uperejt  uhro/acris  largire  canuenis. 

Seventhly,  Homage  aunceJtnU,  ancient  families  enjoying,  with  their 
blood,  the  ancient  inheritance  of  their  forefathers,  as  a  great  blef- 
fing  of  the  Almighty. 

8.  and  9.  Sen eanty  grand  et  petit ^  due  to  the  king  only,  to  whom 
the  hi^heft  and  moft  eminent  honor,  Ilgeance,  and  reverence  of  all 
kinde  is  due ;  which  hath  two  notable  effedls.  Firft,  imperii  majeftas 
eft  tuteliefaJus,  according  to  the  old  rule ;  and  fecondly,  it  is  an  af- 
lured  means  of  long  continuance  of  honfes  and  families  in  profperous 
eftate,  whereof  our  author  fpeaketh  in  the  Chapter  before. 

10.  Then  fblloweth  the  tenure  of  Burgage,  of  ancient  burghe» 
and  cities,  &c.  which  are  to  be  fupported  for  the  honour  of  the  king, 
and  for  the  maintenance  of  trade  and  trafiique,  the  life  of  all  com- 
monwealths, efpecially  of  iflands. 

11.  Villcnage,  for  the  performance  of  ferviee,  yet  neceflary  fer- 
viee for  the  clenflng  of  cities,  boroughes,  manners,  ice,  and  for  the 
better  manuring  of  arrable  grounds,  and  increafe  of  hi3ft>andry. 

1  a.  And  laftly,  tenure  by  rents,  which  are  called  <ui*ui  redd  it  us  ^  be- 
caufe the  lords  and  owners  thereof  do  live  by  them;  which  they  fhaQ 
enjoy  the  better,  if  trade  andtrafHque  be  maintained,  and  our  native 
commodities,  which  are  rich  and  neceftary,  holden  up  and  faleable  at 
a  reafonable  value.  And  now  underftanding  his  method,  let  us  pe- 
rafe  our  author's  words. ' 

And 


I 

[65.  a.] 


lib.  2.  Of  Homagcw  Scd.  85, 

^  And  as  oor  aotbor  be? aone  his  firH  booke  with  fee  fimple,  which 
IS  the  moft  principall  and  worthieft  eftate,  fo  he  beginneth  his  fecond 
booke  with  honiage»  which  is  the  moll  honourable  and  humble  fer- 
▼icc, 

**  Homage*^  is  derived  of  [a]  homo;  and  it  is  called  homage,  be*  [«]  GlaoyiL 

caufe  when  he  doth  this  fervicc,  he  faith,  J^eo  deveignt  'voftre  home*  h.  9-ca.  i. 

And  in  £ngliOi  homage  is  called  manhood,  fo  as  the  manhood  of  his  Br*^- ^0.78, 30. 

tenant  and  the  homage  of  his  tenant  is  all  one.     Mutua  qmdem  debit  ,  "J'  ^'  '7°* 

effedeminii  et  homagii  Jiielitatu  eonnexio^  ita  quod  quantum  bomo  debet  piet*  u;?'  ^  j^ 

domino  ex  homagio,  tamtiim  Hit  debet  dominm  ex  domimo  f  rater /olam  Mir.  c  3.d« 

revereatieun*  Homage,  et  L  5. 

fea.  J. 

•«  Feyalit  loyal.^*  Thefe  words  arc  of  great  extent,  for  they  extend 
to  the  obfervation  of  the  lord's  counfell  in  whatfoever  is  honeft  and 
profitable.     [^1  Omnis  bomo  debet  fidem  domino  fuo  de  intd  ft  membris  [b"]  Lib.  RiiW 
JkiSf  et  terreno  lonorit  et  obJer<uatione  confiUi  Jut  per  bonefium  et  utile  ^^  55* 
(comprehended  mider  thefe  words  foyal  et  ItyalJ  falvafide  Deo  et 
terra  frincipi* 

■*  Serviced*     [c]  Ser*vitium  in  lege  Anglia  reguheriter  accipiturfro  r^i  j^  h.  4.  S. 
Jer^itiOi  quod  per  tenentes  dominis  Juts  debetur  ratione  feodi  fiti.     But 
Jervitium  eji  duplex ;  JpirituaU,  whereof  more  {ball  be  (aid  in  the 
Chapter  of  Frankalmoigne ;  et  temporaU,  whereof  oar  author  here 
treateth.     And  he  beginneth  wi'b  homage,  firft,  becaufe  it  is  moft 
honourable,  for  honor  plus  efl  in  honorante,  quam  in  honorato*     2,  It  is 
fluis  humble  de  re'verence,  and  both  of  thefe  for  five  caufes  on  the  part 
of  the  tenant.    Firfl,  the  tenant  when  he  doth  his  homage  is  dijcinc*  OisbtU.  et  Mir. 
/«/,  difarmed  or  unguarded.     Secondly,  nudo  cafite^  bare-headed*  ubi  fopra* 
Thirdly,  ad  pedes  dominijuper genua  projeSus.   Fourthly,  amhas  ma* 
nusjun3as  inter  manus  domini  porrigit,     Fiftly,  per  'verba  omnijup*- 
plici  <veneratione  plena,  he  faith,  Jeo  deveigne  voftre  home,  k3c.     And  . 
for  three  caufes  on  the  part  of  the  lord.     Firi(,  the  lord  doth  fit. 
Secondly,  he  inclofeth  his  tenants  hands  betweene  his  owne*  Thirdly, 
the  lord  fitting  kifTeth  the  tenant.     Prudent  antiquity  did,  for  the 
more  rdemnity  and  better  memory  and  obfervation  of  that  which  is 
to  bee  done,  exprefTe  fubflances  under  ceremonies. 

Nil  fine  prudent!  Jecit  ratione  vetuftas, 

«'  Jeo  deveigne  voftre  home  de  vie  et  de  member**     And  therefore 
he  is  diJcinSust  for  that  he  muft  never  be  armed  again  (I,  or  oppoiite 
to  his  lord,  but  both  life  and  member  muft  be  ready  for  the  lawfull  Bra^t  foL  %6^ 
defence  of  his  lord.  Britton, 

foi.  173.  b. 

ac  Fleta,  lib.  jJ 

2.  "  De  terrene  honor**    ExpreiTed  by  kneelmg  at  the  feet  of  his  cap.  16. 
lord. 

3.  Debet  quidem  tenens  manus  Juas  utrafque ponere  inter  manus  ntrc^-* 
que  domini  Juiy  per  quod  fignificatur  ex  parte  domini  froteSio  defenfio  et 
ivarrantia,  et  ex  parte  t  event  is  reverentia  et  Jubje^io,  So  as  the  hold* 
ing  up  of  the  tenant's  hands  betokeneth  reverence  and  fubjedion, 
and  the  lord's  inclofmg  of  his  tenant's  hands  between  his  own  be* 
tokeneth  prote^on  and  defence. 

Vol,  I.  O  4.  ♦*  Et    ' 


Lib.  2.    Cup.  I. 


Of  Homage, 


SeA.  i^4 


Brad,  obi  fupra. 
Bilt.  f«l*  ij^ 


[a]  tt\t.  uU 

fupra* 

Bra£l.  obi  fupra. 

GlanviL'  lib.  9. 

cap.  I. 

Mir.  cap«  3.  dt 

Homa^ 


f*]  18. E.  3.35, 
44.  E.  3.  5. 
48.  b.  3.  9» 
8.  H.  7.  12. 


GlanvU.  lib.  9. 

c.  I. 

Mir.  c.  3.  de 

Feaky. 

BraA.  ubi  fupr. 

Brit  ubi  fupra. 

Inter  Inquif. 

apod  Lancefton* 

SUMO  6.  £.  !• 

Curaub.IoTher. 


^  "  Et  a  nfous  ferra  foyal  ef  Uyal,  it  fty  a  *vou$  pwiira^  Wr .*' 
This  faithy  fiiei^  oxfaedus  ptrpnuum,  this  perpetual!  league  between 
the  lord  and  the  tenant  is  exprefled  by  the  lord's  kiSing  of  the 
tenant.  And  ibme  fay,  \\\7iX  fa  dus  dicitur  a  fide  t  quia  fides  interftu^ 
tur.  And  fo  firme  and  ftrong  was  this  league  betweene  them«  that 
by  the  ilncient  law  of  England f  nihil  facere  pot  eft  tenens  propttr  ohU" 
gationem  bomagii,  quod  *v€rtatmr  domino  ad  exbartdationem,  i/tl  aJiam 
atrocem  iMuriam,  Nee  dotitinus  ienenti  e  con*uirfo*  ^uod fi fectrimU 
dijjolvitumtt  extinguitur  homagium  omnino  et  homagii  connexio  et  ohliga" 
tio,  et  erit  inde  jufium  judicium  cum  venerit  contra  homagium  etfideli^ 
talis  facramentunif  quod  in  to  in  quo  delinquunt  puniantur,  s,  im  perjmm 
dcminif  quod  amittai  dominium,  it  in  perjond  tenentis,  qubdamiitmi  tiwi'^ 
ptentum, 

"  Des  tenements  queux  jeo  claime  a  temr  de  *vpmsJ*  Britton  iaithy 
that  [«]  in  doing  of  homage  he  mull  name  the  lands  or  teaementa 
for  which  he  doth  homage  in  certaintie ;  and  the  reafon  is,  ne  in  cap* 
tioHi  homagii  eontingat  dominum  pit  mgligtntiam  decipi  vii  pit  tm- 
rim. 

For  the  better  anderftanding  of  that  which  fliall  be  faid  hereafter, 
it  is  to  be  knowne*  that  firft,  diere  is  no  land  in  Englandin  the  h^nds  . 
of  any  fubjed  (as  it  hath  been  faid)  but  it  is  holden  of  foroe  lord  by 
fome  kind  of  fervice,  sis  partly  hath  been  touched  before  ( i). 
^  Secondly,  all  the  lands  [i]  within  this  realme  were  originally  de* 
rived  from  the  crowne,  and  therefore  the  king  is  fovereigne  lord, 
or  lord  paramont,  either  mediate  or  immediate  of  all  and  every  par- 
cell  of  land  within  the  realme  (2). 

Thirdly,  that  in  ancient  time  lords  upon  the  creation  of  their  te- 
nures did  not  onely  refer ve  rents,  fer vices,  and  profit,  &c.  for  which 
they  might  diftreine  and  have  other  remedy,  but  alfo  tooke  an  hum- 
ble fubmiffion  of  lus  tenant  by  promife  and  oath  (for  to  homage 
fealty  is  incident),  to  be  true  andfaithfull  to  him  for  the  tenements 
hdden  of  him,  which  fubmiiTion  is  called  homage  and  fealty^  ac- 
cording to  the  tenure  referved. 

*'  Salati  Ufoy  que  jeo  doy  a  nofire  feignior  le  roy^  Both  becaofe 
there  is  homagium  ligeum^  which  is  due  to  the  king  onely,  and  alfo 
becaufe  he  is  fovereigne  lord  over  all  (3). 

I  have  feene  an  ancient  record  in  Anno  6.  Edw.  1 .  in  thefe  words. 
Michael  de  Ncrth,  qui  fequitur  pro  rege,  queritur,  quod  cum  domimu  rix 
'  ratiom  regia  dignitatif  et  corontefiue  tale  baheat  privilegium  quodnuU 
lus  in  regno fuo  dealiquo  qui  fit  in  regno  Anglia  alicui  homagium  fatiti 
dibiotf  *uel  aliquis  huju/modi  homagium  iib  aliquo  recipere  dibeatf  mifi 
fa3d  miMtione  di  bomagio  domino  regi  dehito  eidem  domintf  ngi  fidiliter 
ohfervand^  Walterius  Exon*  epi/copus,  in  contemptu  domini  regis,  it  ad 
manifefiam  quoad  pri*viligium  pradiSlum  ipfius  domini  regis  ixhandm" 
tionem,  et  ad  damnum  et  dedecus  ipfius  domni  regis  ad  tjaUntiam  dntnt 
miW  librarum,  di  Henrico  de  Pomiray,  Thomd  de  Kane*,  Jobanm  di 
Bello  Praio,  Laurent io  filio  Rie*  Johanm  U  Soer,  fFillielmi  di  Alix^, 
Eudum  di  Travail,  Rogtro  le  Gros,  Jobanne  le  Lunge,  Rado*  de  Be^mll^  f^  (1 
Gmdoui  Novaat,  Williilmo  di  Koujkimk,  it  Hen.  Canml,  accepit  fer^ 

vittM 


(i)  [See Note).] 
^    1%)  See  ante  folt  64*  a.  note  !•  and  fol.  i, 
b.  note  2. 


(3)  [Sec  Note  4*] 


Lib.  2. 


Of  Homage, 


Seca,  86* 


^tim  contra  frivikgium  ft^diiP^  nulla  faSd  mentiom  de  bomagh  it 
JideUtate  domino  regi  debitts.     And  judgement  in  the  end  was  given 
againft  the  faid  biihop. 

*  ,*'  R<y*^*  Our  anceflors  the  Saxons  termed  him  Coning  or  Cyning, 
a  name  fignifying  power  and  fkill,  which  by  way  of  contradlion  we 
npw  call  King.  This  name  the  Saxons  with  a  fmall  alteration  had 
from  the  Britiaines,  who  called  him  Koningb  or  Konincke.  In  French 
he  is  called  Roy,  in  Italian  Re,  in  Spanijh  Rey^  all  derived  from  the 

Latine  (Rex),  of  the  true  fignification  whereof  you  ihall  read  [^J  [</]  Mirror,  ca« 
plentiful  matter  in  our  old  bookes.  i.fcft.  %  and 

•  So  as  homage  is  divided,  firft,  in  bomagium  ligeum^  et  non  lige^  ^**.**         *' 

««r  (l).  Br*a.  fo.  5. 

'   Second,  In  bomagium  antecejfcrium,  et  non  antecefforium  (2).     It  is  107.  363,  369. 
here  neceffary  to  be  knowne  what  tenant,  chat  hoideth  by  homage,  340- 
fhall  do  homage.     \e\  Item  n;idendum,  quis  poteft  bomagium  facer e.  ^^^'*»  *'***  '• 
Sciendum  eft,  quod  quili bet  liber  bomo,  turn  mafculus  quam  fa'mina,  cle-  FQ|.'tc(V;«. 
ricus  it  laicus,   major  et  minor ;  diim   tamen  eleQi   in  epi/cvpos  poft  cap.  8.  and  37. 
confecratiomm    bomagium    non  faciant,    quicquid  fecerint   ante,  Jed  Stanf.  pL  cor. 
tantum  fidelitatem  (3).     Con'vcntus  autem  bomagium  non  faciei  dijure,  9^>  99-  *^^ 
Jicut  nee  abbas,  mc  prior,  io  quod  tenent  nomim  alieno,Jcilicet  nomim      **^*  ^' 
eeclefiarum.  W  Glanvil. 

[g'\  One  within  the  age  of  2 1 .  yeares  may  doe  homage;  but  ^^^^  "* 
BraQon  faith  he  cannot  doe  fealtle,  becaufe^  in  doing  of  fealty  he  fol.  78.  b. 
ought  to  be  fworne,  which  an  infant  cannot  be  (4).    But  fome  opi-  BritL  c.  68. 
nions  be  in  our  bookes  to  the  contrary,  viz.  that  an  infant  fiiall  doe  f^-  ^1^^  i7<* 
fealtie ;  but  I  take  it  to  be  meant  of  homage,  and  herewith  \h\  ^ *«^»  *J*>-  3* 
^greelh  Britton,  who  faith,  et  tontfoit  que  enfant  diins  agi  fait  bo^  r  Ji*  GianTil. 
^u^typur  uo  m  'volons  nous  my  que  ii  face  ferement  de  fealtie,  jef qui  a  fib.  9.  cap.  u 
taunt  qui  ilfoit  de  pleine  age ;  et  toutfoit  ceo  comon  dit  delpeaple  que  fait  B  radon,  lib.  i« 
de  infant  fait  dtins  age  nefoitfait  my  a  tener  eftable,     Folons  ne,qui  78» 
dint,  qui  cbifcun  borne  et  chefcunfeme,  de  quel  age  qui  ils  /oiint,facint  cap.'*i6  aw. 
homage  a  lour  feigniourfolonque  Veftatut  de  la  grand  charter.  »i.  E,  3  40. 

Glan<vill  faith,  [/]  women  ihall  not  do  homage ;  but  Littleton  faith  24.  £.  3. $3, 64. 
that  a  woman  Ihall  doe  homage,  but  (he  fhall  not  fay,  Jeo  de*veigne  3*p-  3-  age  80. 
moftrefeme,  but  Jeo  face  a  <vous  homage;  and  fo  is  Glan<vill  to  be  un-  *  «'5- pcr  ^ua 
derftood,  that  fhe  fliall  not  doe  compleate  homage.  n^H.^i.  c. 

33.  H,  6. 16.     io.  E.  3.  per  qu«  rervic.-Z4.         fi]  Bricton,  fol.  171.         [/]  Glaavil.  lib.  9.  c.  !• 
F.  N.  B.  157.     Kegift.  296.     Button,  ubi  fupra.        Mirror,  ca.  z.  fe^  3. 


Seft.  86. 


JLfE  S  ft  un  abbiy  ou  un  fryor^  ou 
•^  auter  home  de  religion^  firra 
homage  a  fon  feigniory  il  m  dirra^  Jeo 
diveigm  vojtre  home',  &c*  pur  ceo  que 
il  ad  luy  profe£'e  pur  ejire  tantfolenunt 
li  home  di  Vieu.    Mes  il  dirra  ijftnt : 

(i)  See  notes-  in  65.  a, 
(»)  That  18,  auncejirel  and  not  aunceftrd, 
as  to  which  lee  poih  109.  b. 

(3]    Homage  dam  in  king  by  a  bijbop 


TJ  U  T  if  an  abboti  or  a  pryor,  or 
other  man  of  religion,*  ihall  doe 
homage  to  his  lord,  he  (hall  not  fay, 
I  become  your  man,  &c.  for  that  he 
hath  profeAed  himfelfe  to  be  onely  tiie 
man  of  God.     But  he  (hall  iay  thus : 

I  doe 

falvo  fuo  ordine.  M.Paris  tot.   Hal.  MSS> 
—See  what  is  faid  by  lord  Coke  infra, 
(4.)  [Sec  Note  5.] 


Lib.  2.     Cap.  1.       Of  Homage. 


Seft.  86,  87,  88- 


yw  vous'face  homage^  et  a  vousferra 
foial  et  loialy  et  foy  a  vous  portera  des 
tenements  que  jeo  teigne  de  vous^  falve 
la  foy  que  jeo  doy  a  noflre  feignsor  le 
roj.  . 


I  doe  homage  unto  you,  and  to  foil 
I  fhall  be  true  and  (aithfull,  and  faith 
to  you  beare  for  the  tenements  which 
I  hold  of  you,  faving  the  faith  which 
I  doe  owe  unto  our  lord  the  king. 


[*]  GlinVth       ^VTO  man  of  religion  when  [i]  he  doth  homage  (hall  fay,  Jeode* 
finc''Brltton  ^  'veignt 'vojtre  borne ;  bccaofe  be  hath  profcffed  himfclfc  the  man 

lik  3. 78.  '  <>f  ^^ »  yc^  ^^i  he  doc  homage»and  Ihall  fay,  [/]  Jeo  face  a  vetu 
Bra^n,cap.68.  bomAgef  eta  *vous/errafoyallet  loyaJl,  i^c*  And  note,  that  here  re* 
Fleta,  lib.  3.  Hgion  is  taken  largely,  for  it  extends  not  only  to  regular  perfoos, 
as  abbots  and  the  like,  but  alfo  to  all  eccleiiafticall  perfons,  as  hi*, 
fhops,  deanes,  or  any  other  fole  ecclefiaflicall  body  politike ;  and  fo 
it  is  the  ufe  at  this  day,  which  alfo  appeares  in  our  old  books. 

And  it  is  to  be  obferved,  that  in  old  bookes  and  records,  the  ho- 
mage which  a  biihop,  abbot,  or  other  man  of  religion  doth,  is  called 
fealty,  for  that  it  wanteth  thefe  words  fjeo  de^veigne  'uofire  home.} 
But  yet  in  judgement  of  law  it  is  homage,  becaute  he  faitb^  I  doe 
you  homage,  &c«  and  fo  of  a  woman. 


ca.  f  6. 

[/]  Vid.  SeO. 

9o.  &  133. 


Sea.  87. 


[66.  a.; 


/  TE  My  ft  feme  fole  ferra  homage 
a  fin  fetgntOTy  el  ne  dirroy  Jeo 
deveigne  voftre  ferne^  tur  ceo  que  n'e/i 
convenient  que  feme  airrOy  que  il  ae^ 
viendrafeme  a  afcun  homey  forfque  a  fa 
harony  quant  et  eji  effoUJe.  Mes  el 
dirroyjeo  face  a  vous  pomagCy  et  a 
vous  ferra  foial  et  kialy  et  foy  a  vom 
port  era  des  tenements  que  jeo  teigne  de 
vousy  falve  la  foy  que  jeo  doy  a  no/Ire 
Jeignior  le  roy* 


ALSO,  if  a  woman  fole  (hall  doe 
'^  homage,  (he  (hal  not  fiiy,  I  hom 
come  your  woman;  for  it  is  not 
fitting  that  a  woman  Ifhould  fay,  that 
ihe  will  become  a  woman  to  any  man, 
but  to  her  hufband,  when  (he  is  mar- 
ried.' But  fhe  (hall  iay,  I  do  to  you 
homage,  and  to  ^ou  (nail  be  faithfull 
and  true,  and  faith  to  you  (hall  bear 
for  the  tenements  I  hold  of  you,  (aving 
the  faith  I  owe  to  our  foveraigne  loM 
the  king. 


\m\  For  like  <*  fur  ceo  que  n^eft  comjenient,  l^e.**     By  this  it  a|>peareth,  [m] 

rcafons  ab  in-      jj^  argumentum  ah  incon*venitnti  plurimum  *ualet  in  lege,  as  often  (hall 
"d.Sea?  m8,     ^^  obferved  hereafter.     Non  folum  quod  licet  fed  quid  eft  eomvemmt 
1 39. 231*.  aio'.     ^  confiderandum%     Nihil  quod  ^  incotevenitni,  eft  licitmn  ( I }  • 
440. 478. 665.  7x1  730.     21.  H.  7. 13.      f .  N.  B.  23a  d.      i6.  H.  7.  9« 


Seft.  88.    (a) 


/  TE  My  home  putt  veier  un  hone 

note  en  M.  15.  E.  3.  lou  un  home 

it  fa  feme  fierent  homage  et  fealty  en  U 

common 


A  LSO)  a  man  may  fee  a  good 
■^^  note  in  M.  15.  E.  3.  whete  a 
man  and  his  wife  did  hcwnage  and 

fealtie 


(i)  tSeeNcteS.]  of  Pynfon  and  Redman,   thit    Sc^oa  ii 

(2)  In  the  Rohan  edition>  and  in  thofe    tnuifpofed  to  the  Chapter  of  Fealty. 


Lib.  2. 


Of  Homage. 


Sed.  88,  89. 


€9mmon  lanifj  juel  eft  efcrit  tn  tUl 

firme*    Nota^  que  I.  Leukner  //  ^W^ 

zahcAx  fa  fenu  fierent  homage  a  W. 

Thorpe  en  cejl  maner :  Fun  et  P outer 

tiendront  jointment  lour  mains  enter  let 

mains  W.  T.  et  le  baron  dit  en  cejl 

fimti  :  Nous  vousferromus  homage^  et 

fof  a  vous  torterons  pur  Us  tenements 

fue  nous  tetgnomus  de  A.  votre  conufor^ 

ue  a  vous  ad  gr aunt  nojire  fervices  en 

\  etC.  et  auters  viilesy  ^c,  encountre 

touts  gents^  Calve  la  foy  que  nous  devons 

a  nojire  fetgnior  le  roy^  et  afes  heiresj 

it  a  nojire  auters  feigniors :  et  l*un  et 

tauter  luj  baferont^    Etpuis  ilsfierent 

fealtie^  et  Pun  et  Fauter  tyendront  lour 

mains  fur  un  livrej  et  le  baron  dit  Us 

farolxi  et  ambideux  baferont  U  livre* 


£ 


fealtie  in  the  common  place,  which  is 
written  in  this  forme.  Note,  that 
/•  Lewiner  and  Eliz.  his  wife  did 
homage  to  IV.  Thorpe  in  this  manner: 
the  one  and  the  other  held  their  hands 
joyntly  betweene  the  hands  of  IV.  T. 
and  the  hufband  aith  in  this  forme  ; 
We  doe  to  vou  homage,  and  fisuth  to 
you  (hall  oeare  for  the  tenements 
which  we  hold  of  A*  your  conufor, 
who  hath  granted  to  you  our  fervices 
in  B.  and  Q  and  other  townes,  &c. 
againft  all  nations  (3),  iaving  the 
faith  which  we  owe  to  our  lord  the 
king,  and  to  his  heires,  and  to  our 
other  lords,  and  both  the  one  and  the 
other  killed  him.  And  after  they  did 
fealtie,  and  both  of  them  hold  their 
hands  upon  the  booke,  and  the  hufband 
faid  the  wt>rds,  aod  both  kifled  thQ 
booke« 


[66,  b.] 


IN. this  [«]  record  three  things  are  to  be  obferved.  [■]  Mich, 

I.  How  ncccffary  and  profitable  records  and  obfervations  arc,  '5-  ^*y  ***• 
albeit  they  were  not  pablilhed  io  print ;  for  ai  the  lime  when  Littk^     som^  lo^* 
$09  wrote,  this  record  was  not  printed. 

S«  That  the  ha  (band  and  wife  doing  homage,  the  hufband  (hall 
ipc^e  the  words  for  them  both*  viz«  we  doe  to  you  homage,  &c 

3.  That  the  homage  which  the  hufband  and  wife  doe,  is  the  very 
homage  which  the  wife  (hould  doe  alone.  But  this  joint  homage^ 
done  by  the  hufband  and  wife,  is  intended  to  be  before  ifiae  had  be- 
tween them,  whereof  more  (hall  be  fayd.  hereafter.  And  it  is  to  bo 
obferved,  that  very  few  cafes  ruled  or  refolved  in  the  reigne  of  Ed* 
wardiht  third,  but  the  fame  or  the  like  had  been  ruled  or  refolved 
in  the  raignes  of  Edward  the  fecond,  Edward  the  firft,  or  before,  as  jj\ji  ,.,  2^  ^ 
for  example  for  warrant  hereof^  vide  Hill,  ij,  E.z.  Rot.  Pari.  &c    Rot.  Pvi  ^ 


Se<ft.  89. 


AT"  O  TAj  ft  un  heme  ad  fever al  '\^ 
^  tenancies^  queux  il  tient  de  feve^ 
-ral  feigniors  J  fcilicet J  chefcun  tenancy 
,fer  homage;  donque  quant  il  fait 
homage  a  un  des  feigniors^  il  dirra  en 
le  fine  de  Jon  homage  faity  Sahe  la  foy 
quejeo  doy  a  nojire  feignior  le  roy^  et  a 
W;  auters  feigniors  ( i  J, 


OTE,  if  a  man  hadi  feveralt 
tenancies,  which  he  holdeth  of 
feverall  lords,  that  is  to  •  fay,  every 
tenancy  by  homage;  then  when  he 
doth  homage  to  one  of  his  lords,  he 
(ball  fay  in  the  end  of  his  homage 
done,  daving  the  faith  which  I  owe 
to  our  lord  the  king,  and  to  my  other 
lords. 


(3)  [Sec  Note  7.1 


(i)  [Set  Note  I^J 
0.3 


€i  Si 


Lib.  f.     Cap.  I. 


Of  Homage. 


Sedt,  90. 


*'  Et  a  met  autersfeignioursy  This  faving  for  other  lords  is  good  * 
for  explanation,  albeit  the  homage  is  referred  oncly  to  the  tenements  . 
which  he  boldc*th  of  him  to  whom  he  doth  the  homage. 


Se£t.  90. 


JM^OTA^  que  nulferra  hdmage  mes 

tielque  ad  ejiate  en  fee  Jimpky  ou 

en  fee  tailej  et  fon  droit  demefne^  ou  en 

droit  dPun   outer.      Car  il  efi    un 

fftaxime  en  ley^  que  il  que  ad  ejiate 

forfque  pur  terme  de  v/V,    ne  ferra 

homage^  ne  prendra  homage.     Car  ft 

feme  ad  terres   ou   tenements    en  fee 

Jimple^  ou  en  fee  taile^  queux  il  tient  de 

fonjiignior  per  homage^  etprent  baron^ 

et  ont  ijfue^  dcnque  le  baron  en  la  vie  la 

feme  ferra  homage  [2)^  pur  ceo  que  il 

ad  title  d^aver  les  tenements  per  le  cur-- 

te/ie  d*Engleterre  s'il  furvefqui/l  la 

femey  et  auxy  il  tient  en  droit  de  fa 

feme*     Mes  Ji  la  feme  devy  devant 

homage  fait  per  le  baron  en  la  vie  fa 

fenuy  et  le  baron  foy  tient  eins  come 

tenant  per  le  curtefie^  denques   il  ne 

ferra  homage  a  fon  feignior^  pur  ceo  que 

il  adonque  n* ad  ejiate  forfque  pur  terme 

de  vie. 

Plus  ferra  dit  de  homage  en  le  tenure 
per  homage  aunceJireL 


"^  O  T  E,  none  fhal  do  homage 
but  fuch  as  have  an  cftate  in 
fee  fimple,  or  fee  taile,  in  his  owne 
right,  or  in  the  right  of  another. 
For  it  is  a  maxime  in  law,  that  he 
which  hath  an  eftate  but  for  terme  of 
life,  (hal  neither  doe  homage  or  take 
homage*  For  if  a  woman  hath  lands 
or  tenements  in  fee  fimple,  or  in  fee 
taile,  which  {he  boldeth  of  her  lord  by 
homage,  and  talceth  hufband,  and  have 
iflue,  then  the  hufband  in  die  life  of 
the  wife  fhall  doe  homage,  becaufe  he 
hath  title  to  have  the  tenements  by 
the  curtcfie  of  England  if  he  furvivcth 
his  wife,  and  alfo  he  holdeth  in  right 
of  his  wife.  But  if  the  wife  cTics 
before  homage  done  by  the  hufband 
in  the  life  of  his  wife,  and  the  hufband 
holdeth  himfelfe  in  as  tenant  by  thd 
curtefie,  then  he  fhall  not  doe  Homage 
to  his  lord,  becaufe  he  then  hath  an 
eflate  but  for  terme  of  life. 

More  fhall  be  faid  of  homage  in 
the  tenure  of  homage  anceftrell. 


W  33*  W-  8-  *>^ 
real  tie  Br.  15. 

4.  Co.  IX. 

y«  Co.  lo. 

ID.  Co.  31. 


^  J^  N  droit  d*un  auter,*^  As  the  hufband  and  wife  in  the  right 
-^  of  his  wife,  the  bifhop  in  right  of  his  biihopricke»'&c.  the  ab- 
bot or  prior  in  right  of  his  monaftcry,  &c.  But  no  corporation  ag- 
gregate of  many  perfons  capable,  [/]  be  the  fame  eccleliafticall  or 
temporally  can  doe  homage,  as  a  deane  and  chapter,  maior  and  com* 
monalty,and  fuch  like,  albeit  they  be  feifed  in  fee  of  lands  holden  by 
homage,  yet  ihall  not  they  doe  homage.  And  the  reafon  is,  becaufe 
that  homage  muft  be  done  in  perfon,  and  a  corporation  aggregate  of 
many  cannot  appcare  in  perfon ;  for  albeit  the  bodies  naturall,  where- 
upon the  bodie  politique  confills,  may  be  feene,  yet  the  bodie  poli- 
tique or  corporate  itfelfe  cannot  be  feene,  nor  doe  any  a6l  but  by  at- 
turney,  and  homage  muft  ever  be  done  in  perfon,  &c  (3)  And  albeit 
an  abbot  and  covent  is  a  corporation  aggrega'te  of  many,  yet  becaufe 
the  covent  are  all  dead  perfons  in  law^  the  aobot  alone  m  nature  of  a 
fole  corporation  (hall  doe  homage. 


[tj.  a.] 


(s)  [SeeNete9.] 


(3)  ft.  E,  3. 10.  Accord.   Hal.  MSS^ 


Lib.  2.  Of  Homage-  Sed.  9^^ 

**  Urn  maxime  en  ley,**    A  maxixne  is  a  propofidon*  to  be  o(  all  (Anti  lo.  b. 
men  confefled  and  granted  without  proofe,  argument*  or  difcourfetf  ^^*'  343*  *•) 
Contra  negemtem  primcipia  mon  ift  di/putandum.     But  of  this  fomewhat 
hath  beene  faid  before* 

*•  //  que  ad  eftateforfque  pur  termi  de  vie**     [f  ]  A  parTon  or  vi-  fy]  Olanvil. 
car  of  a  churcht  that  haih  a  qualified  fee,  [r]  and  yet  to  many  in-  {jh.9.  ^P*^^ 
tents 


mage 

hath  a  fee  abfolute>  may.     [J]  uu  n  «  mau  aum  iii>  w<ic  uc  icucu  13. 

10  fee  of  a  feigniorie  in  the  right  of  his  wife,  the  hu/band  fhall  not  re-  (Poft.  341-^) 

ceive  homage  alone,  but  he  ind  his  wife  together.     [/]  But  if  the  M  ^»  ^*  4- »8- 

hu(band  in  that  cafe  hathilFue  By  his  wife,  then  he  fliall  receive  ho-  ^^^  *  ^  '^' 

mage  alone  during  the  life  of  his  wife;  and- the  reafbn  is,  becaufe  Avowiy  175. 

he  by  having  of  iSue  is  intitled  to  an  eftate  for  terme  of  his  owne  [/}  *.  B.  %* 

Hfe,  in  his  owne  right,  and  yet  is  feifed  in  fee  in  the  right  of  his  Avowrie  18 j. 

wife,  fo  as  he  is  not  a  bare  tenant  for  life.  But  if  his  wife  dye,  then  ^*  ^^*  *$7- 

he  hath  onely  but  an  eftate  for  life,  and  then  he  cannot  receive  ho-  ^^^  *^ 

mage.     Yet  tenant  for  life  or  years  of  a  feigniory  [»]  Ihall  have  [/]  iy.  AiC 

ward,  manage,  andreliefe,  and  mall  fupprofe  that  the  tenant  died  in  p.  51. 

the  fealty  of  the  pi.     fjf  ]  Furi  pojjunt  bomaPta  lihsro  homini  tarn  maf-  ^'  ^-  ^  *57» 

culo  quamfamituey  tarn  majort  quam  mtnort,  tarn  clertco  quam  laito*  J 

43.  £•  3.  13.     44.  £.  3.  41.      3.  £.  3.  Avowrie  175.    13.  £.  3.  %,  gard.  39.     22.  £.  3.  fol.  19. 

ib  9.  cap.  3.     li.  £.  3.  7,     43.  £•  3.  13.     44.  £.  3.41.     13.  H.  0.  Avowrie  21.     8.  H«  6.  ly 
7.  £.  4  27.    F.  N.  B.  257. 

•^  £t  ount  [ffue,  donque  h  hanm  en  la  *vie  la  feme /err  a  homage**^ 
The  reftfon  hereof  is  rendred  before,  and  aUb  that  after 'the  death  of 
his  wife  be  being  but  a  bare  tenant  for  life  fta41  doe  no  hoftage; 
lor  tegolarly  it  is  tree,  that  he  that  cannot  receift  hon»age  it>  re- 
fytSt  of  the  weakneflb  of  his  eftate  in  the  feigniory^  (haH  not  doe  ho* 
flMge,  if  he  hath  a  like  eftaie  in  the  tenancy. 

If  a  man  hold  of  the  king>  and  hath  iiTtre  divers  daughters,  atld 
dyeth,  the  king  (hall  have  homage  of  eyery  one  of  thefe  danghters. 
And  this  [a\  appeareth  by  the  ftatute  De  Hihernid  anno  14.  n.  3.  to  W  '4-^  J»tlt» 
be  the  common  law;  for  that  adl  faith.  In  regno noftro  Anglia  talis  eft  ^'^^l*  5- 
lexet  confuetudo,  qubdjiqurs  trmterit  de  no^s  in  capite,  et  hahueritjiliaf 
b^eredesy  ipjo  patre  defun£}oy  aniecejfores  nofiri  haiuerunt  et/emper  not 
babuimus  et  cepimus  bomagium  de  omnibus  bujujhsodi  Jiliabus,  etfingul^e 
earum  tenerent  de  nobis  in  capite  in  boccafu*    And  therefore  where  by   r^%  Pr«roe 
the  r^]  ftatute  De  Pnerogativd  Regis,  it  is  provided.  Si  una  baredi-  ^^jg  ^ap.  5. 
tasy  cTr.  that  is  but  an  affirmance  of  the  common  law     [r]  But  this  [r]  Sutut.  de 
is  to  be  nnderftood  where  the  coheirs  be  of  full  age;  for  if  they  be  homagio  ca- 
within  age  and  in  ward  to  the  king,  Primogenita  tantum  faciet  boma^  picndo  Tempt 
gium  profe  et/ororibus/uist  et  ali^fororeSi  cum  ad  iZiaiem  pervenerinty  r  j-i  Gi^n^ii^ 
Jfacient  fervitia  dominis  feodorum  per  manum  primogenita.     [^]  And  jib.  7.  cap.  3.  ii 
therefore  if  a  man  hold  of  a  common  perfon  by  the  fervice  of  ho-  lib.  9.  cap.  2. 
mage,  and  hath  iflae  divers  daughters  and  dyeth,  the  eldett  daugh-  Braa.  lib.  i. 
ter  onely  (hall  doe  homage  for  her  and  all  her  fillers.     And  this  ap-  ^p^^^*'^  y^^ 
peareth  alio  by  the  ftatute  of  Hibernian    Primogenita  tantum  faciet  2.  fo.  78!8o. 
bomagium  domino  pro fe  et  omnibus  far oribusfuis.  And  the  reafon  is  there   Britton,  fol.  168. 
rendred  afterward,  S^uia  omnes  forores  funt  quafi  unus  bares  de  una  b.  171,  172. 

bareditate.  ^^^^^>^}^J' 

cap.  x6.«  lib.  2. 
Ct.  60.  I^lib*  5.  cap.  9.      F.  N.  B.  i6i«  150.  259.      Stanf.  praer.  23,  24     (Puft.  164.  b.) 

(?)  [Sec  Note  10.]  (»)  [See  Note  u.] 

O4 


^. 


Lit)*  2*    Cap.  I.  Of  Hbmage«  Sed.  90* 

f]F.N.B.i6ft.  b4ereditati.  [i]  Bot  if  the  coparceners  in  that  cafe  make  partitxm^ 
1^1^  I,  E.  3.  jjjgjj  every  one  ihall  doc  homage,  becaufe  now  it  b  not  una  fad  dt^ 
[I\2Zj^?v%x*  v/r^  harulitas,  [/]  And  fo  it  is  if  one  make  a  feoffment  in  fe^ 
94.  £.  t.  73.  (which  is  a  partition  in  law  for  that  part)  the  feoffee  (hall  doe  ho-  [67*  DiJ 
Maiibndge  mage,  for  every  tenant  in  common  (hall  doe  feverall  fervices.  And 
^^  9*  it  hath  been  adjudged  W]  in  oor  bookes,  that  if  the  eldeft  coparc^- 

f  T**  E  '^**  ^^  ^^^  homage  to  the  lord,  »nd  afterward  the  younger  fitter  maketli 
Xvowrie  iTo*  ft  f<soffment  in  fee  of  her  part,  the  lord  (hall  have  homage  for  th^ 
(1.R0.  Abr.5*i4.  part  of  the  younger  fifler ;  for  that  which  was  una  b^ereditas^  one  in* 
F.  N.B.  135O  beritance  by  law,  by  the  alienation,  which  is  her  a6l,  is  (as  hatl^ 
beene  faid)  divided  and  become  in  groffe,  and  the  coparcenary  de- 
feated. 
\h']  7«C.  4. 17,  But  if  a  tenant  infeoffe  divers  men  in  fee  joyntly,  [b"}  all  thefe 
%%.  14.H.4.3S.  jointenants  (hall  joyntiy  doe  their  homage,  and  their  fealty  alfo^ 
s.H.5.graat43.  ^^-j  If  homage  be  due  by  the  tenant,  and  he  maketh  a  feoffementii^ 
sard.  i?'6.  ^^^*  ^^^  feoffor  (hall  not  doe  homage;  becaufe  albeit  he  is  fuppofed 

[f]  48.  £.'3.  8.  to  be  tenant  in  fome  cafes,  quant  tU  a'vowrii^  yet  the  feoffee  is  very 
35.  E.  4. 13.  tenant,  and  homage  (hall  ever  be  done  biy  the  very  tenant;  but  that 
5.  £•  4*  3.  very  tenant  needeth  not  to  be  very  tenant  of  the  land,  and  therefore 

the  mefne  becaufe  he  is  verv  tenant  to  the  lord  paramount  (though 
he  be  not  tenant  of  the  land)  (hall  doe  homage.  And  fo  it  is  of  the 
diffeifee,  and  of  tenant  in  taile,  after  a  feoffment  in  fee,  for  in  thai 
cafe  the  dnnce  is  very  tenant  to  the  donor. 

If  a  tenant  that  holdeth  by  homage  maketh  a  feoffment  in  fee  of 
[I]  aa«  E«4.  as.  part,  [i]  that  feoffee  (hall  doe  homage,  and  fo  (hall  every  feoffee  of 

what  part  foever. 
[/]  3.  £•  ft.  If  there  be  two  coparceners  or  jmntenants  of  a  feigniory,  if  the 

Avowrk  187.  tenant  doth  homage  and  fealty  to  one  of  them«  [/]  he  ihall  be  ex- 
WviitL      cufed  agadnft  the  other. 

Avowrk  89.  If  homage  be  parcell  cf  a  tenqre«  it  is  a  prefnmption  that  the 

S.  H.  3.  tiL  Pre*  tenure  is  by  knights  fervice,  unleffe  the  contrary  be  proved*  but  of 
fcrlptloii  ^,       itfelfe  it  maketh  not  knights  fervice.    And  ytx  by  cufbme  die  hdrc 
HiU.  ^^^'*      of  him  that  holds  by  homage  onely  may  be  in  ward. 
^'^<M3-*^*  More  (hall  be  faid  of  homage  in  the  title  of  Honuge  Ancfjp^ 

(PoU-rsO     trell(i). 

,  (f )  [See  Note  is.] 


Chap* 


Ub.  tt  Of  FeaHct  Seft.  91^ 

Chap.  2.  Fealty.  Sed.  91, 

JPEJL  r  r  idem  -eft  quod  fidclitas  p  E  A  L  T  Y  Is  th^  fame  that/A- 
•^  en  Latin.  Et  ^uant  franktenant  "*•  ///tfx  is  in  Ladne.  And  when  a 
ferra  feahie  a  fin  fetgnior^  il  tiendra  freeholder  doth  fealty  to  his  lord,  he 
fa  maim  dexter  fiir  un  Kvre^  et  dirra  (hal  hold  his  right  hand  upon  a  bodke^ 
iffint :  Ceo  wes  vousy  ntcnjeigniorj  que  and  (hall  fay  thus :  Know  ye  this,  mjr 
jeo  a  vous  ferra  foyal  et  foyal^  et  fay  a  lord,  that  I  (hall  be  feithfull  and  true 
V9usp$rtera  des  tenements  quejeo  claime  unto  you,  and  faith  to  you  Ihall  beam 
a  tener  de  vousy  et  que  Uiabnent  a  vous  for  the  lands  which  I  claime  to  hold 
ferra  Us  cuflomes  et feruices  queux  faire  of  you,  and  that  I  ihall  lawfully  doe 
a  vous  doy^  as  termes  aJJigniSj  Juome  to  you  the  cuftomes  and  ierviccs 
mcy  aide  Dieu  et  fes  Satnts\  et  hafera  which  I  ought  to  do,  at  the  termes 
/f  tievre.  Met  it  ne  genuUra  quant  il  affigned,  h  help  me  God  and  his 
faitfeaby^  ne  ferra  tiel  humble  reve^  Saints ;  and  he  fhall  kifle  the  boolc 
^ipce  come  avant  eji  dit  en  homage.  But  he  ihall    not  kneele  when  he 

maketh  his  fealty,  nor  ihall  oiake  fuck 
humble  reverence  as  is  aforeiaid  io 
homage, 

FE  A  L  TY  in  French  hfeaultj,  and  is  [«]  derived  of  the  Lath  W  »"»•  ^ 
yrox^  fides  or  fideUt^.  Brin^^Ri^ 

origin.  302.      Mirror,  cap.  3.  de  ferement  ft  de  fealt.      SutuU  de  17.  £•  &•  tit*  Homage. 

**  Et  quaitt  framktenantV    Every  fretholder  except  tenant  in  WBraaon, 

frankahnoigne  (hall  doe  fealty.     [^]  And  yet  feme  that  arc  not  fib*-  fol-3o.%. 

tenants  of  any  freehold  (hall  do  fealty,  as  a  tenant  for  years  (hall  do  yj^  li!*^ 

fealtie  (2).     BraSop  (kith,  De  nullo  tenemente  quod  tenetur  ad  termi^  ca«  16. 

MUM,  fit  bomagium»  fit  tameu  inde  fideUtatii  facramentum.  Littleton,  fo.  ^ 

nu.  132. 
4.  E.  3. 34.     9.  H.  6.  43.    10.  H.  6. 13.    5.  H.  5.  12.    9.  E.  4.  t.    2X.  E.4.  29.      5.  H^  7.  x  x. 

**  Slue  a  'VOUS  ferra  foialet  loial,  t^c,  et/oy  a  *vous  portera  des  tene- 
ments quejeo  claime  a  tener  de  vous^  et  que  loialment  a  vous  ferra  le4  cuf* 
ton^^f  et/ernjiceu  tsf^,** 
[68.  a.]  [f]  Fealtie  is  a  part  of  homage  (i),  for  all  the  words  of  fealde  W  Mirror, 

■'are  comprehended  withip  homage  (2),  and  therefore  fealtie  is  bci-  J^^/gJ^jf  *  ^*^*  * 
dent  to  homage.  (^  Co.  8."  b.) 

**  Sicomemoyaide  Dieu.**  As  hofna|;e  Is  the  more  honourable  fer- 
Tice,  fo  fealtie  is  a  fervice  more  facrea,  becaufe  he  is  fworne  there- 
unto.    And  tl^e  reafon  wherefore  the  tenant  is  not  fivorne  in  doing 
his  homage  to  his  lord  is,  -for  that  no  fubjedl  is  fworne  to  ano(her 
'  fabjed  to  become  bis  man  of  life  and  member  but  to  the  king  onely, 

imd  that  is  called  the  oath  of  allegeance,  or  homagium  ligeum  (3). 
And  thofe  words  for  that  purpofe  are  omitted  out  of  fealtie,  which 
|S  to  be  done  aponoath.    An^  Littleton  faid  wel  (when  a  freeholder  {7.  Co.  Calvia*a 

doth  cafe.) 

(2)  [Sec  Note  1 3.3  (2)  [Sec  Note  1 5.] 

£48.  a.]  t3)  [Sec  Note  16O 

<i)  [Sec  Note  14,] 


Lib..  2.    Cap.  2. 


Of  Fcaltie. 


Se<a.  92,  93, 94. 


[^J  Stat.  i€ 

17.  £.  2.  tit. 
Homige  in  le 


doth  fealtie) ;  [/|  for  the  fealtie  of  him  that  holdeth  in  villenageft 
differeth  from  the  fealtie  of  the  freeholder.  For  the  viljeine  hold- 
h)g  his  riffht  hand  upon  the  booke  ihall  fay  thtts  to  his  lord:  Hear 
yoa,  my  lord  J.  that  LJ,  B.  from  this  day  forward  Ihall  be  to  yoa 
true  aad  faithful,  and  (hall  owe  you  fealtie  for  the  land  that  I  hold  of 
yoa  in  viUenage,  and  ihall  be  juflified  by  yos  in  bodie  and  goods,  id 
help  joe  God»  &c.  as  by  the  aA  (4)  appeareth./ 


Se<St..92» 


X*  T  ground  dherfitie  y  ad  perenttr 
^^  fiofam  di  fealtie  et  de  homage ; 
gar  Domage  ne  poit  ejhe  fait  forfque  al 
Jeigmer  menu  ;  mes  lefenefcbalde  court 
de  foigmory  iu  hailfe^  putt  prender 
featUipur  lefeigmor. 


AND  there  is  great  diverCtie 
'^^  bctwcenc  the  doing  of  fealty  and 
of  homage)  for  boma^  cannot  be 
done  to  any  but  to  die  lord  hhnfelfe ; 
but  the  fteward  of  the  lord's  court,  or 
bailife,  may  take  fealty  for  the  lord. 


BnAoBy  lib.  s. 


D  RJC  TO N,  lib.  a.  fa  8o«  faith  thus:  Sciendum  ifi,  ^uod fgenper 
«  '*-'  procuraiores  nee  per  liter  as  fieri  poterit  bomagium\fed  in  propria 

%.  E.^io.*        per/onuy  tarn  domini  quam  tenentis,  capi  debet  et  fieri* 
32*  H.  6;  %y     9.  Ca  76. 

▼id.  for  the  «  Mes  lefene/cbal,  i^c.  eu  hailife  poet  prender  fealtie.^*     Tlusis  fo 

£gnificat]on  of     evident,  as  it  needeth  no  explanation. 

Senefcha]  and 

Bailifc^  Scdt.  78,  79-  24^*  ^  379* 


Scft,  93. 


/TE  Mj  terutht  a  terme  de  vie  fer-' 
ra  feabiej  et  uneore  il  ne  ferra 
homage,  Et  divers  autres  diverftties 
J  font  perenter  homage  et  fealtie* 


).  Co.  76. 


A  LSO,  tenant  for  termc  of  life 
""-  (hall  doc  fealtie,  and  yet  he  ihall 
not  doe  homage.  And  divers  other 
diverfities  there  be  betweene  homage 
and  fealty* 


'T^  H  £  tenant  mull  doe  fealtie  in  perfon ;  becaufe  he  muft  be 
^    fwome  unto  it,  and  no  man  can  fweare  by  the  common  law  by 
attorney  or  proctor  (5}. 


Sedt.  94. 


/ 


TEMy  home  poit  veier  15.  E.  3. 

coment  home  etfifemefieront  homage 
et  fealtie  en  common  banke^  quele  efl 
efcript  devant  en  tenure  de  homage. 

Plus  ferra  dit  de  fealtie  en  k  tenure 

en 


AL  S  O,  a  man  may  fee  in  15.  B* 
3.  hxm  a  man  and  his  wife  (hail 
doe  homage  and  fealty  in  the  common 
place,  which  is  written  before  in  the 
tenure  of  homage. 
More  Ihall  be  laid  of  fealtie  in  the 

tenure 


(4)  See  the  note  on  tlut  fuppofed  fiatute 
in  67.b.  ante. 


(5)  [See  Note  sf*] 


Lib.  2^ 


Of  Fcakle. 


Se£k.  94^ 


in  focag€j  et  en  le  tenure  in  frankaU  tenure  in  (bcage,  and  in  franloeal' 
maigney  et  enle  tenure  fer  homage  aun^  motgne,  and  in  the  tenure  bj  homagB 
ceflreL    -  ^  aunceftrelL 


'T*  H I S  is  evident,  and  appeareth  before ;  and  if  lords  knew  wbat 
bene6t  they  may  reape  by  receiving,  of  homage  and  fealty> 
they  would  not  negledl  them ;  [e]  for  by  the  receiving  of  eitber  of 
them,  it  is  a  fufHcient  feiiln  of  all  manner  of  fervices,  as  by  the 
words  [/*]  of  cither  of  them  appeareth  {6\.  Now  if  it  be  dc- 
!•  b*J  manded  what  difference  is  betweene  the  oath  of  fealtie*  when  it  is 
done  to  the  king  in  refpe^t  of  a  tenure,  and  the  oath  which  everie 
fabjed  ought  to  take  in  Te(|>e^  of  his  aJHeeeance,  Littht^n  here  fet* 
teth  downe  the  oath  of  fealtie.  Now  the  [^]  oath  of  allegeahce  is 
thus.  Yon  ihall  fweare,  kc*  (i)  Then  it  may  be  demanded.  Where 
and  when  is  this  oath  to  be  taken  ?  And  it  is  anfwered,  that  wbofo- 
ever  is  above  the  age  of  twelve  yeares,  is  to  be  fwome  in  the  toome, 
onleiTe  he  be  within  fome  leet,  and  then  in  the  leet  (a)  rand  I  reade 
amongfl  the  lawes  of  Saint  £i/<iuar^  {'^),^oJbanc  legem  invemt  Ar» 
ihurusy  qui  quondam  fuit  inclitijpmus  rtx  Brttannomm,  et  ita  confolida» 
*vit  et  confadera.'vit  regnum  Britannia  univerfumfemfer  in  unum,  Hu^ 
jus  legis  authoritati  txpulit  Arthurus  fradi£lus  Saracenos  et  inimicos  h 
regno.  Lex  enim  ifta  diufifitafuit  et  fepulta^  donee  Eadgeerus  rex  An* 
glorum  exeitavit,  et  erexit  in  tueem,  et  illam  per  totum  regnum  ohfer* 
njori  praeepit.  Which  law  in  fome  manner  is  obferved  at  thii 
day  (4).    But  to  return  to  Littleton  (5). 


Oc  0.  Co.  BoriTc 
cate,  1 3*  £.4.  u 

[/]  m  Sea. 

zr8. 130^  x5i« 
13S. 

[f]Britea.sf* 
CalviD*s  ode. 
7.  Co.  6.  t». 
ia«  H.  7.  xt. 

lambert  t\^ 


(6)  Vid.  tbatfeifin  offeahj  dotb  not  ejhp 
the  tenant  from  trawerjing  the  feifii  of  other 
JerviceSf^i.  E.  3.  25.  50.  John  LUbume^s 
eafe.  Hal.  MSS.^See  further  as  .to  the 
advantages  accruing  from  the  receiving  of 
homage  and  fealty,  ante  47.  b,  and  poft.  92. 
a.  and  b.  and  note  3.  in  68.  b. 


(6S.  b.] 

(i)  [See  Note  18.] 
(2)  How  the  ^ing 


of  the  oaths  of 


allegiance  is  regulated  by  modem  llatutot^ 
fee  Com»  Die,  tit.  Ailegtance,  and  Bum^a 
Jutt.  tit.  Oatbs. 

(3)  As  to  the  laws  of  Edward  the  Con- 
feflor,  the  authenticity  of  thofe  in  print  is 
controverted  by  the  famous  Dr.  Hickcs* 
See  Hick.  Tnefaur.  Ling.  Septeitfrksn* 
Difloit.  Epift.  95* 

[4)  [See  Note  19.] 
S)  t5ce  Note  »o*] 


t 


Chap. 


2.     Cap.  3,  Of  Efcuage. 


Sed.  95« 


Chap.  3. 


Efcuage. 


Scd,  95,   (6) 


JPSCUJGE  efl  appeO  en  Latine 
^^  Scutagium,  djlafcavoir^  Scrvi- 
tiumfcuti;  €t  Uel  tenant^  qui  tient  fa 
terre  per  ifcuage^  tient  per  fervice  de 
Mvakr.  Et  Quxy  il  eft  communement 
dity  que  afcuH  tient  per  un  fee  de  fervid 
de  cbivalir^  et  afcun  per  U  meity  JPun 
in  di  fervice  dt  ehivaler^  bfc.  Et  il 
eft  diti  que  quant  le  royface  voyage  royal 
eu  Efiocepurfuhduerles  Scotes^  donques 
ilj  que  tient  per  unfee  de  fervice  de  cbi» 
vaierj  covicnt  eftre  ove  le  roy  pur  40 
jourSybien  et  covenahlement  arr  ay  pur 
le  guerre.  Et  celuy^  que  tient  fa  tit  re 
per  le  moitie  cT  unfee  de  cbivaler^  covient 
gfte  ove  le  roy  pur  20  jours  *^  et  il  que 
titntfon  terre  per  le  quart  part  d*  unfee 
de  ciivalerj  covient  efte  ove  le  roy  pur 
10  jours  \  it  ifftnt  que  pluis^  pluis^  et 
fUi  rmpis^  miens. 


E 


SCUAGE  is  called  in  Latine 
Scutagiumy  that  is,  fervice  of  the 
fhield ;  and  that  tenant,  which  holdeth 
his  land  by  efcuage,  holdeth  by  knights 
fervice.  And  alfo  it  is  commonly 
(aid,  that  feme  hold  by  the  fervice  of 
one  knight's  fee,  and  fome  by  the 
halfe  of  a  knight's  fee.  And  it  is, 
iayd,  that  when  the  king  makes  a 
voyage  royall  into  Scotland  to  fubdue 
the  Scots,  then  he,  which  holdedi 
by  the  fervice  of  one  knight's  fee, 
ought  to  be  with  the  king  fortie  dayeS| 
well  and  conveniently  arrayed  for  the 
war.  And  he,  which  holdeth  hi$ 
land  by  the  moitie  of  a  knight's  fee; 
ought  to  be  with  the  king  twcntie 
dayes }  and  he  which  holdedi  his  land 
by  the  fourth  part  of  a  knight's  fee, 
oueht  to  be  with  the  king  ten  dayes  ; 
and  fo  he  that  hath  more,  more^  and 
be  that  hath  lefle^  leflc. 


TmJ  Mir.  CI.  I. 

Brit.fo.i6i}&c. 
Ockam  c»p« 
Qjiid  fit  fcuu- 
gium. 

|F.N.  B.  S3. 
C*  %•  Ro.  Ahr. 
507.4.10^.19^ 
Poft  87.2. 
j66.  b.) 


••  fpSCUJGE,**  [a]  in  Latine  Scutagium,  (ideftjferviihtm/cuti, 
-"  fervice  of  the  mield.  Hereby  it  appeareth  that  right  inter- 
pretations and  etymologies  are  neceiTary:  for,  eul  re^}  docendum 
ofortet  primhn  in^uirere  nominal  quia  rerum  cognitio  a  nominibus  rerum 
defendit^ 

Nomina  ft  nefcis,  perit  cognitio  rerum. 


(Poft  S6«  W 
177-  *•) 


And  herewith  agreeth  that  which  is  faid,  Primb  excutienda  efi 
*verbi  vis,  ne/ermonis  vitio  ohftruetur  oraiiOfJive  lex  fine  argnmentii. 
Senium  in  French  is  Efcuos  and  thereof  commeth  the  ifcuer,  (i*) 
U]  Braa.  11. 2.    Scutifery  which  we  ufttally  call  Armiger.     \h)\  Of  this  BraSon  faidi, 
^36.  a.  hem  fcutagium  dicitur,  quod  talis  pneftatio  pertinet  etd  fcutum,  quod 

SSum  ttWfuprt  ^JIj^'^"^  ad'/ervithm  militare.     And  Fleta  faith.  Sunt  qu^dam/er- 
a7.  Aff.  ca.         mhia  forinfeca^  et  did  poffunt  regalia^  qme  ad  fcutum  prafiantur,  et  (Poft.  74.  ^1 
31.  Aff.  3S.         inde  bahemus  fcutagium,  et  ratione/cuti  profeodo  milt  tart  repntanttw  : 

and  Ockbam  faith,  Hae  itaquefutnma,  quia  nomine  fcntommfohtitnr» 
fcutagium  nuneupatur  (  7  )  • 

Xc]  Mirr.  cap.  1.       [r]  Et  tiel  tenant  que  tient  fin  terre  per  efcuage»  tient  per  fervice  de  r6o«  lUj 
lea.  3.  cbivaUr,"    [^]  For  as  fealty  is  incident  to  homage^  fo  homage  and 

[^]».E.3.S.1».  knights 

19.  E.  3.  • 

ATowry  294*     16.  H.  8. 1,  a.     ao.  E.  3.  Per  qmo  fer?ic  ii,     43.  E.  3.  %%.     F.  N.  B.  83,  S4. 
(4.  Inft.  192.) 


(6)  Mr.  Madox  in  his  Baron.  Angl.ii/.     and  the  note  at  the  end  of  this  Chapter  of 
animadverts  upon  this  Seflion  of  Littleton  j     Efcuage,  poO^.  74.  b. 
as  to  which  ice  note  a.   of  64.  a.  ante^         (7)  [See  Note  ai.] 


Lib.  2. 


Of  Efcuage, 


Scd^  ^$. 


knights  fervice  be  incident  to  efcnage,  and  by  the  grant  offemces 
cfcua^^e  paifeth  with  the  reft.  Every  tenure  by  efctta^e  is  a  tenure 
by  knights  fervice;  but  every  tenant  that  holdeth  by  knights  fervice,  (Poft.  8a. Ii.) 
koldeth  not  by  efcuagc,  as  fhall  be  faid  hereafter  ( i ) .  But  note  here 
the  wifedome  of  antiquity,  [e]  Ma*uult  entm  princept  domeftic^s  fuam  W  ^^  ™^* 
ftipendiarios  MUcisapfcuere  cafibus,  that  is,  to  be  ferved  in  his  warres 
by  his  owne  fubjedb,  rather  then  by  ftipendiary  forainers. 

**  Umfu  dtfemfici  de  cbi^aler.**  [/]  There  is  great  cUverfity  ryj  ^^  Qo.  ti]« 
of  opinions  Concerning  the  contents  of  a  knight's  fee,  that  is,  how  [n  Lowe*t  csfe. 
mach  land  goeth  l;o  the  livelyhood  of  a  knight.  For  fome  fay 
that  a  knight's  fee  confifteth  of  eight  hides,  and  every  hide  con* 
taineth  an  hundred  acres,  and  fo  a  knight's  fee  (hould  containe  800 
acres.  Others  fay,  that  a  knight's  fee  containeth  680  acres. 
Others  fay,  that  an  oxgange  of  land  containeth  15  acres,  and  eight 
oxgangs  make  a  plowland;  by  which  account  a  plowland  containes 
120  acres;  and  that  fvirgata  ttrr/tt  or  a  yardland,  containeth  20 
acres.  But  I  hold,  that  a  knight's  fee,  an  hide  or  plowland,  a  yard- 
land  or  oxgange  of  land,  doe  not  conuine  any  certaine  number  of 
acres  (.2) ;  but  a  knight's  fee  is  properly  to  be  edeemed  according  Vide  7.  C<i.  33, 
10  the  oualitie,  and  not  according  to  the  quantity  of  the  land,  that  is  }i:^^'"SV'^^ 
to  fay,  by  the  value,  and  not  by  the  content  (3).  And  therefore  it  is  ^*'  *  *"•' 
very  true,  which  matter  Camden  in  his  Britannia,  page  136.  faith* 
viz.  Suh/equgnti  atatt  ex  cen/u  ut  coUigitur  fa^i  fuerunt  equites,  ^c* 
And  antiquity  thought,  that  twenty  pound  land  was  fufficient  to 
maintaine  the  degree  of  a  knight,  as  appeareth  in  the  ancient  treatife 
de  modo  tenendi  parliamentitm  (4)  tempore  regis  Edw^filii  regis  Ethel* 
dredi'f  where  it  appeareth  that  romiVtf/tf/  (to  wit),  an  earledome, 
€onfiat  ex  njigintifeodis  unius  militis,  quolibet  feodo  computato  ad  viginti 
iiSratas  i  baronia  conftat  ex  f^/fecdiSfet  ^» parte  unius feodi  militis 
(%)  ficundum  computationem  pradi£tam\  unum  feodum  militis  conftat 
9x  terris  ad  'valentiam  20/.  Which  antiquitie  I  cite,  for  that  it 
concurreth  with  the  a6t  of  parliament  anno  i  •  £.  2.  de  militihus 
(6) ;  by  which  ad  Cenfus  militaris  the  ftate  of  a  knight  is  meafured 
by  the  value  of  xx  pound  per  annum,  and  not  by  any  certaine  content  • 
of  acres;  and  with  this  agreeth  the  ftatutp  of  ^.  i.  cap.  35.  and 
F.  N.  B.  fol.  82.  where  twenty  pound  of  land  in  focao;e  is  put  in 
equipage  of  a  knight's  fee;  and  this  is  the  moft  reafonable  eftimate, 
for  one  acre  may  be  better  than  many  others,  fo  as  he  which  hath  680 
or  800  acres  of  fome  barren  land,  had  not  according  to  the  ancient 
account  a  fufficient  revenue  to  maintaine  the  degree  of  a  knight,  and 


he  which  had  a  lefle  number  of  acres  of  fome  land  of  the  value  of 


(ft.  Ro.  Abr* 


XX  pound /^  ^unrMR,  had  a  fufficient  livelihood  in  thofe  daies  for  the  515,  516. 

maintenance  of  a  knight  ( 7 ) .  So  antiquity  thought  that  400  markes  f .  N.  B.  Sa.  c  ) 
of  land  per  annum  was  a  competent  Uvelihowl  for  a  baron,  and 

400 


f  1)  See  as  to  this  poft.  81.  b. 
(ft)  [SeeNoteftft.J 

(3)  Mr.  Selden  inufts,  that  a  knigfafs  fee 
tiras  eftimable  neither  hy  the  value  sor  the 
^quantity  of  the  land,  but  by  the  fervices  or 
number  of  knights  refervra.  Seld.  Tit 
Hon.  ftd  ed*  part  ft.  c.  5.  f.  %6, 

(4)  See  a  note  on  this  treatife  poft.  69.  b. 
(5).  This  notion  of  there  being  a  certain 

number  of  knights  fees  in  ap  earldom  and 
barony  is  controverted  by  mr,  Selden  \  and 


he  cites  inftances  of  earldoms  and  baroniet 
with  a  lefs  as  well  as  with  a  greater  number 
than  lord  Coke  mentions.  Sield.  Tit.  Hon* 
ftd  ed.  part  ft.  c.  5.  f.  ft6. 

(6)  Lord  Coke  in  another  place  obferves, 
that  die  I.  £.  ft.  if  mHitibus,  though  called 
a  ftatute,  was  only  a  writ  granted  by  the 
king  in  time  of  parliament,  and  therefoTB 
ent^^  of  record.  2.  Inft.  593* 

(7)  [Sec  Note  ftj.] 


t^0  z*    Cap*  3»  Of  Efcuage*  Sed.  g$» 

400  pound  /tf*  OMBttm  ud  fitftmtndum  nomen  et  onus  of  an  earlc»  and 
«f  laie  time  800  markes  ptr  annum  of  a  marqneiTe,  and  800  pound 
fir  amtuM  of  a  duke ;  (o  that  their  yearly  revenue  was  eilimated  b/ 
the  value  and  not  by  the  content.  And  one  plowland,  carucata  ter* 
nr»  or  a  hide  of  land,  hida  terra*  (which  is  all  one)  is  not  of  any 
certain  content,  but  as  much  as  a  plow  can  h^  courfe  of  husbandry 
plough  in  a  yeare.  And  therewith  agreeth  Lombard  'uerbo  Bide* 
And  a  plowland  may  containe  a  meiTuage,  wood,  meadow,  and  paf- 
tnre,  becaufe  that  by  them  the  plowmen  and  the  cattell  belonging  to 
' ',  the  plow  are  maintained.  Fide  Temps  E.  1 .  tit.  Briefe  860.  4.  j£*  3 .  47. 

PL  Com.  in  HilL  and  Grange* z  cafe,  fol.  168.  Fide  6.  £.^.  fol.  42. 
and  39.  H.  6. 8.  a.  And  the  venerable  Beda  caileth  a  plowland /2i* 
miUam,  a  family ;  becaufe  it  containeth  neceflary  things  for  the 
Maintenance  of  a  family.  And  Prijit  well  faith  in  35.  H.  6.  fol.  29. 
that  a  plow  may  till  ffl<H'e  land  in  a  yeare  in  one  country  than  in  ^ 
another;  and  therefore  it  Aands  with  reafon,  that  a. plowland  (hould 
be  leiTe  in  one  place  than  in  another.  41.  £•  3.  tit.  Fine  40.  and 
I3.i?.  5.  Fine  07.  A  fine  fliall  not  be  recdvtdde  usfdvirgaid  terrat 
si:  the  uncertainty,  <vide  39.  H.  6.  8.  But  an  acre  of  land  is  cer* 
taine  by  the  ftatute  de  terris  menfurandis.  Note  alfo  (reader)  that 
every  plowland  of  ancient  time  was  of  the  yearly  value  of  five  no* 
bles  per  annum,  and  this  was  the  living  of  a  plowman  or  yeoman  ; 
imd  ix  duedecim  carucatis  conftabat  unumfeedum  militis,  which  amoOBti 
to  ao  pound  per  annum*     And  this  you  may  fee  Termine  Pafcb.  anne 

f.  £f  !•  ceram  Rogero  de  Sey/on  et  fociis  fuis  jvjtitiariis  apud  Wejhn%  fOO*  b< 
Imr*  Ro.  %o»  Radolphus  de  Normamville  petens  in  bre*vi  de  medio  que* 
wiiter  contra  Luciam  de  Kyme*  quod  cum  ip/a  teneat  de  ip/o  duas  careSa^ 
(as  tirr<t  in  Coningfton  per  homagium  et/er*uitium  militare,  undo  duo* 
dieim  iwrucata  terr^efaciunt  unum  feodum  militis  pro  omuijervitio,  ipfa 
difirinxit  ipfum  ad  faciendam  fe^am  ad  curiam  fuam  de  Thometon  in 
Craven^  iff  r.  ( i ) 
(P&ft.  76.  a*  And  it  is  to  be  obferved,  that  the  reliefe  of  a  knight  and  all  above 

•S-  ^)  him  which  be  noble,  is  the  fourth  part  of  their  yearly  revenue,  as  c( 

a  kpight  hvc  pound,  which  is  the  fourth  part  of  20  pound.  So  una 
baronia  conftat  ex  l^feodis  militum  et  de  3.  parte  unius  feodi  militis^ 
which  amount  to  400  markes,  and  therefore  his  reliefe  is  the  fourth 
part  of  this,  viz.  100  markes:  and  an  earledome  confifts  of  twenty 
knights  itti,  which  amount  to  400  pound  (as  before  it  appeareth 
by  the  faid  ancient  record  de  modo  tenendi par li amentum,  ^c.)  (2), 
and  therefore  his  reliefe  is  Ico  pound.  And  this  alfo  appeareth  by 
the  ftatute  of  Magna  Char/a,  cap.  2.  and  by  the  equity  or  this  fiatute, 
inibmuch  as  a  marquifdome,  which  con  fills  of  the  revenue  of  two  ba- 
ronies, which  amount  to  800  markes,  fhall  pay  according  to  that  juft 
proportion  for  his  reliefe  200  markes;  and  becaufe  a  dukedome 
confifisof  the  revenues  of  tk^o  earledomes,  viz.  800  pound //r  ait* 
num»  a  duke  (hall  pay  200  for  a  reliefe,  which  is  alfo  the  fourth  part 
of  his  revenue;  and  with  this  agree  the  records  of  the  Exche- 
quer. 

Note  (reader)  at  the  time  of  the  making  of  the  ftatnte  of  Magna  • 
Charta,  9.  //.  3.  there  was  not  any  duke,  marquefTe,  or  vicount  in 
England,  and  therefore  the  ilatute  could  not  make  mention  of  t]iem> 
and  Edward , the  cldcfl  fonne  of  king  £.  3.  called  the  Black  Prince 
was  the  firA  duke  in  England  sihcr  the  Conqueil,  and  Robert  earle  of 
Oxford  in  the  reignc  ot  R,2,  was  the  firil  marquefie.    Sic  enim  inttr 

ordints 

(i)  [See  Note  24.]  (1)  (SceNoteas.] 
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^rdhus  Anglia  infiut  BrttoMmi  uftatur  Camden  iJnfufrtu  Et  titu,^ 
laa  Marcbtomisfirius  ad  n98  divenit,  mcante  R,  z.  ttmpora  cuiquam  di^ 
iatms;  tile  enim  Robert  urn  Fere  OxMta  cemitem  delicias  fuas  primum 
Mefrcbi9HiM  Duhlinia  defigna*oitt  merumque  erat  benoru  momen.  Hac 
ilie*  And  before  the  reigne  of  H.  6.  there  was  not  any  vifcount* 
Sic  emm  idem  author  ubifupra  ajferit*  Fofi  comites  *vicecomites  ordine 
fequuntur.  Vifcounts  not  *uocamui,  Hac  'veius  officii  fed  no^a  digni" 
iatis  afpellatiot  et  H,  6.  tempore  ad  n$s  primum  audita,  Hac  ille.  Et 
dominus  de  BeJlo  Monte  was  the  firft  vifcount  created  by  king  H*  6. 
Fide  Caffiameum  in  gloria  mundi parte  4.  co/ifid,  55.  that  this  dignity  of 
a  vifcoiintis  of  great  antiquity  in  other  realmes. 

.    Bra^oMflib.z^  ^6.  Item/untquadam/ervitia,  qua  dicunturfirtn"  7  H*^.^. 
^a,  quamvis/unt  in  carta  de  feoffamentis  expreffa  et  uominata,  et  qu4t   3'-  AC^g. 
ide^  dici pOjffimtforin/ecai  quia  pertinent  addominum  regem,  et  non  ad  do"  *^'  ^'  •*• 
sninnm  capitalemt  nifi  cum  in  propria  per/end  pro/eSus  fuerit  in/er^itic^  3^2     * ,  .^ 
nm  pr§  fervitio/uo/euisfecerit  domino  regi,  i^c.  7*  £•  3*  ^9* 


ttfel  niji 

I  f .  H.  4. 7« 

**  ^^^^  r#ftf/.'*    A  voyage  royall  is  not  onely,  when  the  king  I'*'*^*  ^^'^ 
lumfeife  goeth  to  warre^  as  Littleton  here  faith*  but  alfo  when  his       n^eltS. 

lieutenant  or  deputy  of  his  lieutenant  goeth*    And  what  (hall  be  faid  ai.  H.  6.  j .  V» 

a  voyage  royall  (hall  be  adjudged  in  this  cafe  by  the  judges  of  the  39.  H.  6.  3!. 

common  law  as  an  incident  to  efcuage*  and  not  by  the  conifcable  o*  ^'  ^  Pr*- 

and  mar(hall,  or  any  other :  et/c  dejimilibut.  ^^*fJJ  4^. 

There  is  alfo  another  kind  of  voyage  royalf*  viz*  when  one  goeth  (fgrd/i6r« 

with  the  king's  daughter  beyond  fea  to  be  maried*  &c.  for  fuch  a  17.  h.£.  * 

voyage  is  for  the  |ood  of  the  whole  realme  (for  more  profit  for  the  ProteA.  ^. 

realme  cannot  be  Uien  to  make  alliance  with  another  naticm) ;  but  of  7*  ^•4«  ^7* 

this  vc^age  royall  Littleton  fpeaketh  not  here*  bat  onely  of  the  voy-  ' '  h '/"il* 

age  royaU  to  warre;  (0  as  there  is  a  voyage  royall  of  warro,  apd  a  ^p,  |},  b!  S4.  /. 

voyage  royall  of  peace  and  amity.    And  it  is  to  be  obferved*  that  he  a.  Ro.  Abr.  508.) 
chat  holdeth  by  caftle  gard  or  comage  holdeth  by  knights  fervice* 
and  yet  he  (haU  pay  no  efcuage,  becaufe  he  hokieth  not  to  goe  with 
Che  king  to  waxre  (3). 

«'  En  Efcoce!^  In-  Scotiam.    This  is  put  but  for  an  example,  for  Lib.  Rub.  m 
if  the  tenure  be  to  goe  in  fFalliam,  Hiberniam,  Fafconiam^  PiQa-  Sctcc.  47, 48. 
wamt  ^c,  it  is  all  one.     See  an  ancient  record.  Rot.  definibut  Ter-  J9*  ^-  »• 
min9  Mich.  II.  E.  2.  Sir  Rich.  Rockejley  knight  did  hold  lands  at  ^"^;  9/* 
Seaton  by  ferjeanty  to  be  ^Fantrarius  regis,  that  is*  to  be  the  king's  p'roteaion  46, 
fore-fbot-man  when  the  king  went  into  Ga/coigne,  donee  pemfusfuit  6.  H.  3. 
petri/olearum  pretii  \d.  that  is*  untill  he  had  wome  out  a  paire  of  Avowry  x^%. 
ihoes  of  the  price  of  foure  pence.     And  this  fervice  being  admitted  ^*?:  ^ot.  Clauf. 
to  be  performed  when  the  Icing  went  to  Ga/coigne  to  make  warre,  is  g'  y]  ^'  ^  *°* 
knights  fervice.  Patent.'9.  H.  j. 

rouiti  folvenint 
"  //  que  tientper  unfee  de  fervice  de  chi<oaler,  covient  efie  otu  le  roy  fc«»«w«n  ^ 
pur  ^  jours:*    But  this  is  to  be  underflood  of  a  tenant  that  holdeth  f^^^mimb  li 
of  the  king  immediately;  for  every  man  is  bound  by  his  tenure  to  i*MteCUu^ 
4efend  his  lord*  and  both heand his  lord  the  king  and  his  country;  6.  H.  3. 
and  therefore  if  the  lord  goeth  not*  his  tenant  is  excufcd.     fiut  yet  meoab.  3* 
if  the  tenant  peravaile  goeth  with  the  king*  it  excufeth  all  the 
inefnes. 

And 

(3)  [Sec  Note  16.] 
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0^  Efcuage.' 


Sef):.  90^ 


Magoa  Charta^ 

««P-  37* 
Fleta,  lib. 

iap*'6o* 


And  it  IS  to  be  obferved,  that  for  every  pound  of  the  ancient  va« 
lae  of  a  knight's  fee  accounting  twenty  pound  land,  the  tenant  muft 
got  with  the  king  twodayes*  which  commech  juft  to  40  dayes  for  a 
whole  knight's  fee.  By  the  (latute  of  Magna  Charta  it  is  provided, 
x!ti2X/cutagium  it  cdgt^t*  cafiaturjtcut  cafi  con/utvit  tempore  Hen^  regit 
avi  nofirii 


Seft.  96. 


[70 


^a^ 


yi^j£S  //  appiert  per  Us  plees  et 

arguments  faits  en  un  ion  plee 

Jut  bricfe  de  detinue  de  un  efcript  obU^ 

ratirie  port  per  un  H.  Gray)  Tr,  7. 

x).  3*  que  ne  befoigne  a  celuy  que  tient 

per  efcuage^  de  aUr  ove  le  roy  luy  mefme^ 

sHl  voile  trover  utt  auter  perfon  able 
fur  luy  convenablement  array  pur  le 
guerre  de  aler  eve  le  roy,  £t  ceo 
Jemble  ejlre  bon  reajon.  Car  poii  ejire^ 
fue  celuy  que  tient  per  tiels  fervices  ejl 
languijhanty  i£int  que  ilne  poit  aler  ne 
chivaucber.  Et  auxy  un  abbe  ou  auter 
home  de  religion^  oufemefole^  aue  tient 
fer  tiels  fervices^  ne  doit  en  tielcas  aler 
en  proper  perfon.  Et  fir  W,  Herle^ 
edonque  chief e  jujlice  de  common  bank^ 
difoit  en  tiel  plee^  que  efcuage  ne  ferra 
graunt  mes  lou  le  roy  Majl  luy  mefme 
en  fon  proper  perfon.  Et  fuijl  de^ 
tnurre  en  judgement  en  tnefme  le  plee^ 
le  quels  les  xL  jours  ferront  accompts 
de  le  primer  pur  del  mujler  de  hoji  le 
Toy  fait  per  les  commons  et  per  command 
dement  le  roy^  ou  de  la  jour  que  le  roy 
primes  enira  en  Efcoce.  Ideo  quaere 
dc  hoc.  (i) 


D  U  T  It  appeared!  oy  the  pleas  and 
arguments  made  in  a  plea  upon  a 
writ  of  detinue  of  a  writing  obligatorjie 
brought  by  one  H.  Gray,  Tr.  7.  £. 
3.  that  it  is  not  needfull  for  him  which 
holdeth  by  eicuage,  to  eoe  himfelfe 
with  the  king,  if  he  will  nnde  ano^cr 
able  perfon  for  him  conveniendv  ar- 
rayed for  the  warre  to  goe  witn  the 
kine.  And  this  feemCth  to  be  good 
reafon.  For  it  may  be,  that  he  which 
holdeth  by  fuch  fervices  is  languifhing, 
fo  as  he  can  neither  go  nor  ride. 
And  alfo  an  abbot  or  other  man  of 
religion,  or  a  feme  fole,  which  hold 
by  fuch  fervices,  ought  not  in  fuch 
cafe  to  goe  in  proper  perfon.  And 
fir  fFilliam  Herle^  then  chiefe  juftice 
of  the  common  place,  faid  in  this  plea, 
that  efcuage  {hall  not  be  granted  but 
where  the  king  goes  himfelfe  in  his 
proper  perfon.  And  it  was  demurred 
in  judgment  in  the  fame  plea,  whether 
the  40  dayes  fhould  be  accounted 
from  the  firft  day  of  the  mufter  of  the 
king's  hoft  made  by  the  commons 
and  by  the  commandement  of  the 
king,  or  from  the  day  that  the  king 
firft  entred  into  Scotland.  Therefore 
enquire  of  this. 


Tr.  7.  E.  3.        T  R.  7.  E.  3.  &c.   This  is  the  firft  booke  at  large  that  our  author 
£01.29.      '  •'•has  cited.     And  it  is  to  be  obferved,  that  this  point  is  not  de- 

(9.  Co.  130.         bated  in  the  faid  booke,  but  onely  is  there  admitted,  and  yet  it 
a.Ro.Abr.509.)  good  authority  in  law;  for  our  author  faith,  that  it  appeareth  by  this 

booke.  Now  both  by  Littleton  himfelfe,  and  by  the  booke  of  7.  £.  3*, 
it  is  apparant,  that  albeit  the  tenure  is>  that  he  wluch  holdeth  by  a. 

whole 


(x)  Mr.  Madox  obferves,  that  fir  William 
Herle*s  pofition,  that  efcuage  (hould  not  be 
gi*auted  but  wh^rc  the  king  goes  to  the  war 


in   perfon,  is  fallacious* 
Angl.  226. 


Mad*  BaroBi 


Lib.  i.  Of  Bfcuage.  Seft.  g6. 

Wfade  kniglit's  fee  oagbt  to  be  with  the  king,  lire*  tif  do  ft  corpondl 
(etVKt,  yet  he  may  finde  another  able  man  to  do  it  for  him. 

By  the  ftatute  of  Magna  Chartm,  cap.  20.  it  is  provided,  that  no  (4*  Co,  88.) 
knight,  that  holdeth  by  c^le-gard>  (hall  be  dillreyned  to  give  mo* 
ney  for  the  keeping  oi  the  caille:  Si  iffi  emnfaare  'voluirit  in  pr9^ 
fridperfonafni^  w  f€r  alimn  probum  h^mnem facia ffiipfi UMfactn 
nan  p^t  propter  rationabiUm  caufam. 

Some  have  thought,  that  he  that  holds  by  efcuage  is  taken  bjr  the 
equity  of  this  ftatuce,  that  fpeaketh  onely  of  callle-gard.  fiat  it  is  (6.  Co.  lo.)  ' 
holden,  that  this  iUtute  is  but  an  affirmance  of  the  common  law. 
For  where  that  ad  faith,  (propter  rati^nahilimeaufam)  that  reafona* 
ble  cauie  is  referred  to  the  tenant's  own  difcretion  and  choyce,  and 
the  caufe  is  not  materiall  or  ilTuable  no  more  then  in  the  cafe  that 
Littleton  here  puttech,  as  hereafter  appeareth.  And  I  woukl  ad/ife 
our  ihident,  that  when  he  (hall  be  enaoled  and  armed  to  fee  upon  the 
yeare  bookes,  or  reports  of  law,  that  he  be  fumifhed  with  all  the 
whole  courfe  of  the  law,  that  when  he  heareth  a  cafe  vouched  and 
ap^yed  either  in  Weftminfier^haU^  (where  it  is  necedary  for  him  to 
be  a  diligent  hearer,  and  obferver  of  cafes  of  law)  or  at  readings  or 
other  exercifes  of  kaming»  he  may  finde  out  and  read  the  cafe  fo 
70«  b«l  vooched;  for  that  will  both  fafteo  it  in  his  memory,  and  be  to  him 
as  good  as  an  expoficion  of  that  cafe.  But  that  mnft  not  binder  his 
umely  and  orderly  reading*  which  (all  excufes  fet  apart)  he  mull  bind 
himfdfe  untp;  for  there  be  two  things  to  be  avoyded  by  him»  as 
enemies  to  learning,  pr^poftera  Udio,  and  prsepreiptra  praxis*  But 
let.  as  now  heare  whiat  our  author  will  fay. 

««  Et  cio/emhle bone  rea/on,  tic.*'  Here  Liithton  (heweth  three 
reafons  wherefore  the  tenant  (hould  not  be  conftrained  to  doe  his  {^^ 
.  vice  in  per fon. 

Firft,  it  may  be  the  tenant  is  ficke,  fo  as  he  is  neither  able  to  goe 
nor  ride.  And  ever  fuch  conftrudkion  muft  be  made  in  matters  con« 
ceming  the  defence  of  the  realme,  or  common  good,  as  the  fame  may 
be  efifeded  and  performed.  To  the  former  diiability  may  be  added 
where  a  corporation  aggregate  of  many,  as  deane  and  chapter, 
maior  and  commonalty,  &c.  or  an  infant  being  a  purchafer,  for  thete 
,  alfu  mail  finde  an  able  man.  But  it  may  be  objeded,  that  in  thefe 
particular  cafes  the  tenant  might  finde  a  man,  but  not  when  he  him* 
wife  is  able  without  all  excufe  or  impediment.  To  this  it  is  anfwered, 
that  Sapiens  incipit  a  fine.  And  the  end  of  this  fervice  is  for  defence 
•f  the  realme,  and  fo  it  be  done  by  an  able  and  fufficient  man,  the 
eodisefiFeded. 

Secondly,  feeing  there  are  fo  many  juft  excufes  of  the  tenant, 
it  were  dangerous,  and  tending  to  the  hindrance  of  the  fervice,  if 
Ibefe  excufes  (hoold  be  ifTuable :  Malta  injure  cemmuni  eentra  ration 
nem  dijpntandi  pro  communi  utilitate  introdnBafimt* 

Laftl]^,  both  Littleten,  and  the  booke  in  the  feventh  of  Edward  the 
third,  giveth  the  tenant  power,  without  any  caufe  to  be  (hewed,  to 
finde  an  able  aiMi/uffident  man,  and  otttnumcsjnrapMilica  expri* 
vatafrcmi/cni  decidi  mm  debent. 

%  * 

0 

**  Xfn  abbet  m  auter  Acme  de  religion.'*  Note,  that  if  the  king  had 
givtnjands  to  an  abbpt  and  his  fncceflbrs  to  hold  by  knights  fervice,  (Poft.  99.  ••)     * 
this  had  beene  good,  and  the  abbot  (hould  dge  homage  and  find  a 
^ui^'te.  or  pay  efcuage,  but  there  was  no  wardihip  or  reliefe  or 
other  incident  belongmg  thereunto*    And  thou^  the  law  fiuth,  that 

Vol.  I.  P  this 
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this  was  t  mortmain^,  ibat  is,  that  the/  held  faft  their  inheritaiie«»' 
yec  if  ttie  abbot,  with  the  aiTent  of  his  covcnt,  had  conveyed  the  buvd: 
to  a  nacurall  man  and  his  hcires,  now  wardfhip  and  reliefe  and  other 
incidents  belonged  of  common  right  to  the  tenure.    And  fo  it  is,  if 
the  iting  give  lands  to  a  maiorand  communalty  and  their  fucceHbrsr 
to  be  hofden  hf  knights  fervice.  in  this  cafis  the  pateMces  (as  bath 
beene  faid)  (hall  doe  no  homage*  neither  ihatl  there  be  any  vatd- 
(hip  or  reliefe»  onely  they  alfe  fhall  find  a  man>  &;c.  or  pay  ekoage. 
Bat  if  they  convey  over  the  lands  to  any  naturall  man  and  his  heires^* 
now  homage^  ward,  marriage,  and  reliefe,  and  other  incidenu  be- 
long thereunto.     And  yet  this  poffibilky  was  remoia  p4ti/Uiai  bat 
the  reaibn  hereof  is,  CeJoJtte  rsttiem  Ugis  cefmi  ipjk  l*x\  the  reafon 
of  the  immunity  was  in  refpeA  of  the  body  politique,  which  by  the- 
conveyaffl^e  over  ceafeth,  which  is  worthy  of  the  obfervation. 

And  it  is  to  be  obferved,  that  t^tx"^  bi(hop  in  EmgUmd  hath  a  ba* 
ronie  (2),  and  that  barony  is  holden  of  the  king  im  n^iu,  and  yet 
the  king  can  peither  hare  wardfliip  or  refief. 

If  two  joyntenants  be  of  land  bolden  by  knights  ftrnc^f  if  one 
goeth  with  the  king,  it  fufiiceth  for  both,  and  both  of  tbem  cannot  be 
compdled  to  goe,  for  by  their  tenure  one  man  is  onely  to  got. 

(.  H.  ;•  If  the  tenant  peravaile  goeth,  it  diichargeth  tfie  mefne;  lor  one 

Av  >\vry  242.       tenancy  (hall  pay  but  one  eicuage* 

¥.  N.  B.  83,  84* 

"  Ou  outer  htme  de  relt^omV  Here  this  word  (religion)  is  taken 
largely,  viz.  not  onely  for  jwgalar,  or  dead  peHbns,  as  abbots, 
monkes,  or  the  like,  but  for  fscoTar  perfons  aUb,  as  bitbops,  paribnsr 
vicars,  ^nd  the  like  ;  for  neither  of  them  are  bound  to  goe  in  pro- 
per perfon*     F or  mmo  mliioMi  Dio  imfliceiur/ecMJariSms  tn^ttih. 

'•  •  .  -  .  '. 

<<  Lanffftjbant.^*  So  it  may  be  faid  of  an  ideot,  a  mad  man,  m 
leper*  a  man  maymed*  blind,  deafe,  of  decrepit  age,  or  the  like. 


-  Ou  fern  file**  Seeing  that  a  fern  fole,  diat  cannot  perfbrme 
knights  fervice,  may  ierve  by  deputy,  it  may  be  dequanded,  where- 
fere  an  heire  mate  bejng  within  the  age  of  21  yeafts  may  not  fenre 
al(aby  deputie,  being  not  able  to  ferve  himfclfe. 

To  this  it  is  anfwered,  that  in  cafes  of  minoritie,  all  is  one  to  both  [7 1  •  &< 
fexes,  viz.  if  the  heire  male  be  at  the  death  of  th^  anceftor  under  the 
age  of  one  and  twenty,  or  the  heire  female  under  the  age  of  14,  thcy^ 
caxi  make  no  deputy«  but  the  lord  ihall  have  wardfiiip  as  an  iockknif 
to  the  tenure  r  therefore  LUtiuon  is  here  to  be  nnderftood  of  a  feme 
fole  of  full  age,  and  feifed  of  land  holden  by  knights  farvice  either 
by  purchafe  ordefcent. 

;  **  C^tn/enaiUmemt  orrait  pur  U.guirreJ*    So  as  here  ate  fbai# 
things  to  be  obferved. 
.  Firft  (as  hath  been  (aid),  diat  he  may  find^another. 
Secondly,  that  he  that  is  fonnd  mnft  be  an  able  peribii» 
Thirdly*  be  maft  be  armed  at  the  coils  aitd  charge^if  the  tt* 
nant :  and  herein  is  to  be  noted,  ^tiU  worn  d^imnir  iujtun^  wi|h  what 
;nanner  of  armor  the  fouldier  (ball  be  arrayed  with,  fiir  time  place 
and  occafiOA  doe  alter  the  manner  and  kind  of  the  armour  ( l )  • 
*   FourthljjT,  he  muft  have  fach  amor  at  Aall  be  neceitoy^  and  fa 
appdnted  in  readinefle* 

(a)  t8tc  Note  ay.]  (i)  [Set  Mote  at.  J 


)    • 
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Firdwitit  a  Smxtm  word*  it  figmjkai  fnhtMdmm  wmrdri  Ht  ixtr^  Fleta, Uh.  i* 
thm,     Wmjant  is  an  old  imghp  word»  and  fignificth  Uhtnm  ^  i6  cap.  4s. 
pturihus  armertnt. 

It  is  truly  {aid»  f «m/  miles  bite  tria  curort  dehit,  corpus  ut  'vmlidif'  LaTiot. 
fimtmn  itptmiciffimwmbi^buu^  Mr  ma  afta  ad/ubitu  imfiria,  centra  Dn 
tt  imferatori  cura  ejfi. 

.  ^apUns  mtifimftt  it  uuo  gradm^fid  una  via,  um  Jt  mktai  fed  opioid  Vegetioik 
^ijecundos  optat  eve/itui,  dimiat  arte  uem  cajiu    In  emm  cwfi&u  non 
tampredefl  mmkitudoy  quam  wrius* 

Eft  opiimi  dmcisj'cire  et  'vimeere,  it  cedere  pntdenter  tempers.   Mmbum  Poliblac 
pnt^imrebusbumauif  ecca/k^piutimumiMbeiiicit, 

^idtam  necejfarium  eft,  foam  tenereftmper  armm,  fuibus  teSus  efi  Vt^fsa^- 
pojftu    But  I  will  take  my  leave  of  thefe  excellent  authors  of  arc 
military,  and  referre  thenvco  thofe  tiiat  profeflc  the  fame,  and  wili 
xeturne  xo  Littletcn. 

««  Mufter.*'  I  find  this  word  in  the  ftatate of  1  %.H.  6.  cap.  19. 
and  the  ancient  military  order  is  worthy  of  obfervation;  for  before 
and  long  after  that  ftatute,  when  the  king  was  to  be  ierved  with 
fooldiers  for  his  warre,  a  knight  or  efqaire  of  the  coontry  that  haa 
revenaes  farmors  and  tenants,  woald  covenant  with  the  king»  by  in« 
denture  inroUed  in  the  exchequer*  to  fenre  the  king  for  fnch  a  terme 
with  ki  many  men  (fpecially  named  in  a  lili)  in  his  warte,  &c.  aa 
excellent  iomtntion  that  they  ihonld  ferve  under  him,  whom  ihef 
knew  and  honoured,  and  with  whom  they  mud  live  at  their  retumew 
Thefe  men  being  muftered  before  the  king's  commiffioners,  and  re- 
ceiving any  part  of  their  wages,  and  their  names  fo  recorded,  if  they 
after  departed  from  their  captaine  wichm  the  terme  contrary  to  the 
forme  ot  that  flatute,,ic  was  felony^  But  now  that  ftatute  is  of  no  (3.  Infti  Ui 
force;  becaufe  that  ancient  and  excellent  forme  of  military  courfe  do.  Clu.  ^i.) 
is  altogether  antiquated ;  but  later  fUtutes  ]uve  provided  for  that  ^*  ^^  ^f-  ^. 
mifchiefe.  ioui4«is«it. 

To  mnder  is  to  make  a*  (hew  of  fouldiers  ivtll  armed  and  tramed 
before  the  king's  commiiiioners  in  fome  open  ^AvuSifttofteudiMtet 
pritiuduui  pTitliB,     In  Latint  it  is  cenfere,ftu  lArare  exeratmm* 

By  the  law  before  the  Conqueft  mufters  an^ihewin?  of  armour  (L»af^  To.  135} 
fiiould  be  ume  eodem  die  per  univer/um  regnum^  ne  iii^^peffint  arma/a^  ^} 
miliaribus  et  notis  accemmedan^  nee  ipfi  ilia^  mutuQ  accipere,  aejuftttiam 
domini  regij  defraudare,  tt  dominum  regem  et  regnnm  offendere* 

Concerning  the  point  in  law,  demurred  in  judgement,  in'  the  ie^ 
venth  of  Edward  the  third,  here  mentioned  by  our  author,  the  law^ 
accounteth  the  beginning  of  the  forde  dayes  after  the  king  entreth 
into  the  foreine  nation;  tor  then  the  war  beginneth,  and  tilThe coma 
there,  he  and  his  hofl  are  laid  to  goe  towards  the  warre,  and  no  mili- 
tarie  fervice  is  to  be  done  till  the  king  and  his  )ioft  come  thither. 

•*  Sir  William  HerUJ**  A  famous  lawyer,  conlHtuted  chiefe  jpi^ 
ticeof  the  common  pleas  by  letters  patents  dated  a.  die  Martii  ann$ 
5*  i^.  3.  It  appeareth  by  Littleton,  and  by  the  records,  that  he  waa 
a  knight,  againft  the  conceit  of  thofe,  that  tbinke,  that  the  chiefe  j  uf* 
tices  of  the  court  of  common  pleas  were  not  knighted  till  long 
after. 

Our  ftudent  (hall  obferve,  that  the  knowledge  of  the  law  i$ 
like  adeepe  Well,  out  of  which  each  man  draweth  according  to  the 
ftrength'  of  his  undetftanding.  He  that  reacheth  deeped,  he  feeth 
the  amiable  and  admirable  fecrets  of  the  law,  wherein,  I  afTure  you# 

?i  the 
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the  fagcs  of  the  law  in  former  times  (whereof  fir  WiUiam  Herle  was 
'  •  «  a  prtncipall  ont)  have  had  the  deepeft  reach.  And  as  the  bocket  in 
the  depth  is  eafily  drawne  to  the  uppermoft  part  of  the  water,  (for 
nullum  ilementum  infuo  propria  loco  eft  gra*ve)  but  tske  it  from  the 
water^  it  cannot. be  drawne  up  but  with  a  great  difli  col  tie  i  fo  albeit 
beginnings  of  this  ftudy  feeni  difficulty  yet  when  the  profeiTor  of  the 
)aW  can  dire  into  the  depth,  tt  is  delightfulli  eafie^  and  without  any 
•  heavy  burthmi  fotong  a»  he  keepe  htmfelfe  in  his  owne  proper  ele« 
ment, 

01tnvne,rib.a.        •«  Jufliee.^^  In  OlanvH  he  is  czfitdjaftifia  in  ip/o  nhftraao^  as  it  [71^  bl 
cjp.  6.  Ac  were  joAke  itfelfc;  which  ajtpdlatton  rcmadnes  ftill  in  EngUfl)  and  *"' 

frtncht  to  pot  them  in  mind  of  their  dutie  and  fundions.  But  now 
fn  legall  Latin  they  are  ztlSXtAjufticiarii  tanquamjnfli  in  concrete ,  and 
they  are  called  juftidnrii  de  banco,  i^e,  and  never  judtcts  di 
hanci,  Vc, 

**  Comon  banh,*^     Banke  is  a  ^axan  word,  and  fignifiech  a  bench 

t)r  high  feat,  or  a  tribanall,  and  is  properly  applyed  to  the  jnftices  of 

the  court  of  common  pleas^  becaufe  the  juAices  of  that  conn  fee 

there  as  in  a  cercaine  place :  for  all  writs  returnable  into  that  court 

are  coram  jufticiar Us  noftris  apud  Weftmon,  or  any  other  certaine 

}ylace  where  the  court  fet ;  and  le^all  records  tearme  Utitm  jufticiarii 

de  haitca.     Bt!t  writs  reiflrnable  into  the  court  called  the  king*a 

bench  are  coram  nobis  (I,  e,  rege)  nbicun^ue  fnerimus  in  Anglia  ;  and 

all  judiciall  records  there  are  ftiled  coram  rege.     But  for  diftin^ion 

fake  it  is  called  the  king's  bench ;  both  becaufe  the  records  of  that 

16.  AflT.  p.  24<  '    court  are  fly  led  (as  hath  beene  fayd)  coram  rege,  and  becaufe  kings  in 

4*  E..  5.  fc.  1 9»     former  times  have  often  perfonally  fate  there  ( i ) .  For  the  antiquity 

B^ofijhb.  3.    of  the  court  of  common  pleas,  they  erre,  that  hold  that  before  the 

BrktM  fol.        ftatute  of  Magna  Cbarta  there  was  no  court  of  common  pleas  but  had 

X.  tt  2.'  its  creation  by  or  after  that  charter;  for  the  learned  know,  that  in 

Fleta,  lib.  a*        the  fixe  and  twentieth  yeare  of  Edixard  the  third,  the  abbot  of  ^.  in 

"P-  *•  a  writ  of  affize  broueht  before  the  juftices  in  eire  claimed  conufance 

MKTor,  cap.  5.     ^^^  ^  ^^^^  ^^^^  cf  affite  and  other  original!  writs  ont  of  the  king'* 

J^oftcfcue,  cap.     coort  by  prefcription,  time  out  of  mind  of  man,  in  the  raignes  of 

51.    See  in  the    Saint  Edmonds  and  Saint  Ednuard  the  ConfefTor  before  the  Conquei^. 

preface  to  the       And  on  the  behalfe  of  the  abbot  were  (hewed  divers  allowances 

third  part  of  roy    thereof  in  fqrmer  times  in  the  king's  courts,  and  that  king  Henry  the 

cpoits.  ^^^  confirmed  their  ufages,  and  that  they  fhould  hare  conufance  of 

pleas,  fo  that  the  juftices  of  the  one  bench  or  the  other  flionid  not 

intermeddle.     And  -the  ftatute  of  Magna  Cbarta  ere^^eth  no  court, 

but  giveth  diredion  for  the  proper  jurifdidlion  thereof  iti*  thefe 

words:  Communia placita  non ftqnantur  curiam  noftram,  fed teneantur 

in  aiiquo  cetto  l&co.     And  properly  the  ftatute  faith,  nonftrquantnr,  for 

that  the  king's  bench  dia  in  thofe  dayes  follow  the  king  nbicunque 

fuerit  in  Anglidy  and  therefore  ena£leth  that  common  pleas  (houla  be 

holden  in  a  court  refident  in  a  certaine  place.    In  the  next  chapter 

Mirror,  cap.  5.     ^^  Magna  Cbarta  (made  at  one  and  the  fame  time)  it  is  proviaed  ; 

feft.i.  it  ia,  qua  per  iofdem(s.  jufticiarios  itinerantes)  propter  diftiadtatem 

Fleta,  lib.  a.         aliqnornm  artictdorum  termsnari  ncn  poffunt^  referantur  ad jufticiariot 

^^P'  54*  noftros  de  bancOt  et  ibi  terminentur.     And  in  the  next  to  that,  jfffffie  di 

"Mtimd  prafentatione /emper  capiantur  c^ram  jufticiariit  de  banco,  ti 
Hbtftrmimntur.    Therefore  it  manifeftly  appeareth,  that  ax  the 

;^  making 

(0  [See  Note  29.1 


^.a.] 


Lib,  2.  Of  Efcuagc.  :  Seft.  96. 

naidng  of  the  ftatote  of  Mi^na  Charta  there  were  jufiiciarii  it 
Samco,  wUch  all  men  confefle  to  be  the  court  of  common  pleat. 
And  therefore  that  court  was  not  ere&ed  by  or  after  that  ftatute  (a). 
For  the  aothority  of  this  courty  it  b  evident  by  that  which  hath  beene 
faid»  that  it  hath  jurifdi^tion  of  aii  common  pleas.  Bat  let  as  re- 
tame  to  LitiUtM* 

**  Dimmr$  imjudg4mtmt**     A  demurrer  conmeth  of  the  Latim  (DoQ.  Pit.  115. 
word  tUmorari  to  abide ;  and  therefore  he  which  demurreth  in  law,   S*  Co.  1 14.) 
is  faidy  he  that  abideth  in  law:  Moratur  or  dimoratur  im  Itge.  When- 
foerer  the  councUl  learned  of  the  party  is  of  opinion,  tharthc  count 
or  plea  of  the  adverie  party  is  infufiicient  in  law,  then  he  demurreth 
or  abideth  in  law,  and  referreth  the  fame  to  the  judgement  of  the 
Conrt ;  and  therefore  well  faith  Litt/etc/t  here,  difmarr^  mjudgiment\  (5*  ^^*  ^9- 
the  woids  of  a  demurrer  being,  qma  narratitt  ^c.  matgriaqui  in  ^^'^  '^4*) 
td^Um  continta  minus /ufficiens  in  iegf  ixiftit^  ^c,  and  fo  of  a  plea, 
quia  flacituM,  ^c.  materiaqui  in  tidem  contenia  minus /ujficiinf  in  legi 
9xifiit,  lie.  undi  fro  deftSufuJiciintis  narratiMisJi*ue  placitit  lie,  petit 
juaiciumflie.   But  if  the  plea  be  fufficient  in  law,  and  the  matter  of 
hiBt  be  falfe,  then  the  adverfe  Qartie  uketh  iflue  thereupon,  and  that 
is  tried  by  a  jury;  for  matters  in  law  are  decided  by^the  judgesj 
and  matters  in  fad  by  juries,  as  elfewhere  is  faid  more  at  large. 

Now  as  there  is  no  ifTue  upon  the  fad,  but  when  it  is  joyned  be-^ 
tweene  the  parties,  to  there  is  no  demurrer  in  law,  but  when  it  is 
jmned;  and  therefore  when  a  demurrer  is  offered  by  the  one  party, 
as  is  aforefaid,  the  adverfe  party  joyneth  with  him,  (for  example) 
iaith,  fuodflsKitum  pr^didum^  &e*  materiaqne  in  ndem  eontenta  Spnnm 
€tfujfieiint  in  lige  isciftusa»  He.  et  petit  judicium,  and  thereupon  the  de« 
ianrreris  faid  10  be  joyned,  and  then  the  cafe  is  argued  by  councell 
learned  of  both  fides ;  and  if  the  poynts  be  difficult,  then  it  is  argued 
evenly  by  the  judges  of  that  court,  and  if  the^  or  the  greater  part 
eottcnrre  in  opinion,  accordingly  judgement  is  given;  and  if  the  Vid.Braa.ri6/ 
court  be  equally  divided,  or  conceive  great  doubt  of  the  cafe,  then  5-  ^  ZS^  b* 
may  they  adjoume  it  into  the  exchequer  chamber,  where  the  cafe 
Ihall  be  argued  by  all  the  judees  of  England ;  where  if  the  judges  14.  E.  3.  cap.  5. 
ihall  be  equally  divided,  then  (if  none  of  them  change  their  opinion)  Sutut.  i. 
it  fball  be  decided  at  the  next  parliament  by  a  prelate,  two  earlesj 
and  two  barons,  which  (hall  have  power  and  commiffion  of  the  king 
in  that  behalfo,  and  by  advice  of^themfe]ves,  the  chancellor,  trea- 
fitter,  the  juAices  of  the  one  bench  and  the  other,  and  other  of  the 
king^seonncellas  many  andfuch  as  ihall feeme convenient,  (hall  make  Rot  Parlia. 
a  good  jod^ement,  &c  And  if  the  difficulty  be  fo  great  as  they  cannot  14.  E.  3.  au.^u 
determine  itr  then  it  fbal  be  determined  by  the  lords  in  the  upper  a  proceeding  m 
bouie  of  parliament  ( 1 )  •  See  the  ^tute,  for  it  extends  not  onely  to  the  ^^  John  Stan- 
cafe  abovefaid,  bat  iih  where  judgments  are  delayed  in  the  chancery,  di^'uiVin^he ' 
king's  bench,  common  bench,  and  the  exchequer,  the  juftices  aflign*  court  of  comn 
ed,  and  other  juftices  of  oyer  and  terminer,  tometime  by  difficulty,  mon  pleas. 
fooietime  by  divers  opinions  of  juftices,and  fometime  for  other  caufes.  y^^  Brittoo, 
la}  Before  which  ftatuce,  if  judgemenu  were  not  given  by  reafon  of    ,  i\         , 

difficulty,  *3;;i?-.'^' J'- 
fb«  I*  %u  35*    40.  £.  3«  34«    13.  H.  4.  3, 4*  [a]  4*  E*  3.  ca.  14. 

{a)  [See  Note  ^o*]  to  have  the  opinion  of  all  the  juilees,  4,  In  ft. 

[7i«a.l  146.  in  whiCh'eale  the  coiirtiefuledto^raut 

(s)  See  further,  as  to  the  adjourning  of    a  motion  for  fuch  an  adjournment, 
cavlci  into  the  exchequer  chamber  in  order 
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difficolw,  the  doobt  w^$  ddcided  at  ^e  next  partiiineDj«  Omhidi  thmi 
i]  6ra6oa»      -WAS  to  be  holdcn  once  rvery  yeare  tt  tbe  kaft)  (z).     [f]  5<  «««<« 
ib.  X.  cap.  *,      iatia  mumquam  prius  tvsnerhu,  if  ^hfcwum  st  difidUfit'  m^um/Mdifittwh 
"":  7*  ftmc  ponMwr  judiiiuM  m  r^puhun  uJfH4  ad  magnmm  atrimm^  «(  iH  pmr 

,  B  t  Vs,  ^'^'^iMi  '«a^  .tumnentm'.  Bat  heceof  thiu  moich  (ball  foAce^ 
^.E-'s. 6,V.  [^]  He  that  demurreth  in  law  confefleth  all  fuch  nasxers^of  fa&ai 
[r]  17.  £•  3.  are  well  and  fnfficiently  pleaded.  If  there  be  a  demurrer  for  part 
So<  b.  and  an  ifiue  for  pare*  ^e  more  orderly  courfe  is  to  give  judgment 

47*  C.  3. 13, 14.  pp^^  ^  deomrrer  £rft ;  but  yet  it  is  in  the  difcretion  of  d«(  coiut  t» 

iV  E.  4. 7.  b.  ^^  ^^*  ^"*  ^^»  ^^  ^y  ^'^^'  After  demarrer  joyaed  in  any  court 
PI.  Com.  £5.'    .  of  record,  the  judges  fhall  ^ve  judgment  accordinr  a«  the  vei7 

4x1. 17a.  right  of  the  caufe  and  matter  in  law  ihall  appwe,  wiwoat  regard* 

(5.  Co.  69.  b.  Jug  any  want  of  forme  in  any  writ,  retame,  plaiQjc»  dedaratfiMu  or 

Foft^'izr  ^'^'^  pleading,  prooca,  or  coorfe  of  proceeding,  except  thofe  oMly 

Hob*.  132, 233.  jwbich  the  party  deqiorring  flull  fpeciafly  a«d  panictilarly  fet  dowpe 

Doc.  Pia/x  1  s>  and  exp^ile  in  his  demvrer  (3) .    [a}  Now  what  i$  fohftiAce  ^d 

1 16.)  what  is  forme  you  ihall  read  in  ay  Reports. 

48.  £.3. 15. 

a.  R,  1.  inqueft.  1.      38.  £.  3*  25.     xx.  H.  4.  5. 75.    3.  E.  4. 1.  [4]  3*  Co.  57.  Line.  Colt. 

cafe.  5- Co.  74.  Wymck's  cafe.  '  xo.  Co.  S8.  uTquc  98.  Dodor  Lcyfleld*s  ctie*  (i*  Leon.  X7& 
Doc.  PU.  1x6,  117.) 

And  in  fome  cafes  a  nan  fliall  alledge  fpedall  matter*  and  con^ 
\li]  X3.  £.4. 7.  elude  with  a  deviurrer ;  [h"]  as  in  an  action  of  trefpaffe  brought  by 
3i|.  S.  3.  Eftop.  /,  5,  for  the  taking  of  iiia  horfe,  the  defendant  plcuub  that  he  hifli* 
r^  h!^6.9,  so.  ^^^^  waapofiMTed  of  the  horfeimtiU  hewaaby  one  /.  S.  di^poflelEid^ 
A2!£.4.5o'.  *  who  gave  him-  to  the  plaintife,  ^c.  theplaistifo  faith  that  L  S. 
t.  H.  7.  ax.        named  in  the  bam  and  /•  S.  the  pl^ntifo  were  all  om%  mrfon,  asd 

not  divers;  and  to  the  plea  pleaded  fay  ihe  defendant  in  the  maimeiv 
he  demurred  in  law^  and  the  coartdid  hold  the  plea  ^  dfanmrrrr 
good,  for  without  the  matter  allpdged  he  coald  nocdemmrre.  Now 
as  dieiv  may  be  a  demnmr  upon  coonta  and  plei^,  fo  the«e  maf  bn 
['^1h-^«4-3<*  of  aid  prior,  TOticher,  receat,  wapng  of  law^  and  the  hke.  [ejL  Bf 
37.  H.  6. 6.        ^y^  ^,^^^  Y^g^  1^^  f^  -^  apiSarethb  that  there  is  a^generaU  dn» 

morrer,  that  is,  (bewinv  no  caufe,  and  a  fpeciall  den^urrer,  which 

«   .  Ihewetb  the  caufe  of  his  demoi'rer^     Alfo  by^  that  which  hath  boent 

laid,  there  is- a  dftrnvxru  upon  pleadings  Ac.  and  there  is  alfe  a  de* 

L  ktf  ^°'  fe^  '*  murrer  upon  eitideace.     [/]  As  if  the  plaintife  in  etadeace  (hcnr  ai^ 

^^^  '       flatter  or  record,  or  deeds  or  writings,  or  any  fentence  tn  thn;eccln<* 

fiafticall  court,  or  other  matttr  of  evidence  by  teftimony  of  wioMfies^ 

or  otherwife,  whereupon  donbt  in  law  arifedi,  and  the  defendui^ 

offer  to  dcmurre  in  law  thereupon,  the  phnndfe  caonoc-  refefe'  to jfnnn 

in  demurrer,  no  more  then  in  a  demurrer  upon  a  o&aatc,  repGcaaoD^ 

ftc  and  fo  i  cotMrJo  ma^the  plasndfe  demurra^in  law.  upon  ths  On* 

deuce  of  the  defendant* 

jM|  3^*  H.  8.         3q(  £f  [»}  evidence  for  tlie  king  in  an  inforanatioii  or  anycodiev 

lCro.^*2. 7^2.)  ^^^  ^  given,  and  the  defendant  offer*  tademorre  in  law  npoa:din 

evidence,  the  king'a  oounfeU  ihall  not  bo  inforcedto  joyBe'ii^d^* 
murrer;  but  in  that  cafe»  the  court  may  dhred  the  jury  to  fewbriMi 
fpeciall  maitter.    . 


«'  En  Ju4gitmim**^     Forr  the  fignificfitioii  olt  this  word»  Vi 

Sea.  366. 

(ft)  See  4,  Inft.  9b.  apd  Com.  13%.  Par-.        (3)  See  ay.  Eliz.  c.  5«  and   4i  Aa^ 
BameTtt,  C.  •^ij^  ' 


•_  * 
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5«a;..9?. 


•Scft.  ^. 


vfeT/^ 


AND  after  fiich  a  vo)uge  roTall  bi- 
'^*'  to  Scotland)  it  is  commonly  feief, 
that  by  authority  of  parliament  the 
efcuage  (bal  be  afleiied  and  put  in 
certaine;  fciL  a  certaine  fumme  q( 
money,  how  much  every  one,  which 
hotdeth  by  a  whole  knight's  fee,  who 
was  neither  by  hioitelfe,  nor  by  any 
othcr^  with  the  king,  (hall  pay  to  his 
lord  of  whom  he  holds  his  land  by 
efcuage.  As  put  the  caie>  that  it  was 
ordained  by  theauchoritieoif  the  parlisr- 
menty  that  every  one,  which  hddeth 
by  a  whole  knignt's  fee,  who  was  not 
with  the  king,  fliall  pay  to  his  lord 
fbrdefhillings ;  then  te  which  holdeth 
by  the  moitie  of  a  knight's  fee,  Aiall 
pay  to  his  lord  but  twentie  fhillings ; 
and  he  which  holdeth  by  the  fourth 
part  of  a  knight's  fee,  mall  pay  but 
X  s.  anil  he  which  hadi  more,  more^ 
anrf  which  lefle,  leflSr  ( 5 ). 

**      /fP RES  ffoUgi  ro^J,  Vc.  il tft  ctmmumment  Jit,  qut per  aU- 

-^  th^rity  dt  parliament  tfcuageferra  affiffi**     Nota^  here  is   a 

^iecret  of  law  included,  that  albeit  efcuage  incertaine  be  dUe  by  te- 

nare,  yet  becaufe  the  afleiTment  thereof  concerned  ib  many  and  fo 

.        ,     -  great  a  natnber  of  the  fabjeds  of  the  realme,  it  cou!d  not  be  aifefled 

XJZ*  b.  J  by  the  king  or  any  other  but  by  parliament:  \^a]  and  this  was  by  [«]  13.  M-  4.  $. 

the  common  law  (1 }.  •  *       * 

[^]  No  efcuage  was  afle^ed  by  parliament  fihce  the  reiene  of  EJ- 
tward  the  feeond,  and  in  the  eight  veare  of  his  reigne  eU:uage  was 
'aflcfled  (2).  '  ' 

mcmb.  30* 


)ru  tUl  vojf^ge  r^ltn  Efc^ce^ 
il  M  cgmmwumni  dit,  fug  p§r 
cuthoritte  di  parliament  f  tfcuagi ferra 
Mjffji  tt  mis  en  certaint-y  fcilicety  cer^ 
tdne  fumme  d^argait^  quant  chefcun^ 
que  tient  per  entier  he  de  firuice 
Me  cbivalery  quel  nefutt  per  luy  nujme^ 
ne  per  un  outer  pur  luj^  ove  le  r»y, 
faiera  a  fin  fiignier  de  que  il  tient  la 
jterre  per  efcuage,  Sicome  mittomus^ 
.^ue  ilfuit  ardaine  per  autboritie  de  la 
farSimunty  que  chejcuuj  que  tient  per 
.entierfee  defervice  de  chivaleTj  que  ne 
fuit  eve  le  roy^  pay  era  a  fin  fiigni^r 
xl  Sm  donque  celuy  jue  tient  per  moitie 
ffun  fee  de  chivater^  ne  payera  a  fm 
feignior  forfquejixu  et  celuy  que  ttent 
per  la  quart  part  de  fee  de  chivaler^  ne 
payeraferfque  xs.  eificquepluls^pluisy 
■ei  juemetnsy  meinsi 


m  8.  H.  3. 

Rot  finiotn^ 
Sc  ante. 


If  the  tenant  gocih  with  the  king,  and  dyeth  in  exerdtu,  in  the 
hbft  or  armie,  he  is  excufed  by-  law,  and  no  efcuage  ihall  be  de- 
manded. 

Andit  irtobe  obferved,  that  if  he  that  Wds  of  the  king  by  ef- 
coage;  goeth,  or  findeth  another  to  got  for  him  with  the  king,  ftc. 
"tbc»  he  ihall  have  efcnagc  of  his  tenants  that  hold  of  him  by  fuch 
.fervioe  (3),  whkh  maA  be  aiTefled  by  parliament. 

Bat  if  thekingfs  tenant  goeth  not  with  the  king,  then  he  Ihall  pay 
for  his  defaolt  efcuage,  and  fliall  have  no  efcaage  of  his  tenants  (4). 
RUbard  the  fecond  makine  a  voyage  royall  into  Scotland^  at  the  pe- 
tition of  his  commons  pardoned  th^  p4yment  of  efcuage. 


Staff.  P.  14.  E:  I. 
de  banco. 


F.  N  B.  84. 

Braft.  lib.  2. 
36.  a. 

r.  N.  B..  84. 

Rot.  Par!. 

9.  R.'2.  nu.  49. 


(i>  I^SeeNote  31.] 
'^  bee  ante  69.  b.  note  3* 
S)  ISce  Note  a»  J 


{ 


(4)  [Sec  Note  33.] 

(5)  [Sec Note  34.1 


P* 


oCCt* 


Lib.  2m^    Cap.  3«  Of  Efcuage. 


Seft.  98,  g^. 


Sedt.  98. 


ZT  ^  afcuns  tetgnont  per  la  euflonii 
(6),  qui  Ji  Pifcuagi  coitrge  per 
auihoritit  de  parliarmnt  a  afcun  fumnu 
de  money ^  que  Us  ne  paieront  forfque  la 
moitie  d*  ceo^  et  afcuns  teignont  que  Us 
fii  pcyeront  forfque  le  quart  part  de 
ceo.  Met  pur  ceo  que  t efcuage  que  Us 
paieront  ^  non  certain^  pur  ceo  que 
fCeJl  certaine  coment  le  parliament  aff^^ 
fera  Pdcuage  eux  teignont  per  fervice 
de  ebtvaler.  Mes  auierment  eft  de 
Pefcuage  certaine^  de  queferra  parle  en 
le  tenure  defocage. 


AND  fomc  hold  bv  the  cuftomt, 
"^^  that  if  efcuage  be  aflefled  bjr 
authoritie  of  parliament  at  any 
Aimme  of  mony,  that  they  (hal  pay 
but  the  moitie  of  that  fumme,  and 
fome  but  the  fourth  part  of  that 
fumme,  But  becaufe  the  efcuage 
that  they  ihould  pay  is  uncertaine, 
for  that  it  is  not  certaine  how  the 
parliament  will  aflefle  the  efcuage 
they  hold  by  knights  fervice.  But 
otherwife  it  is  of  efcuage  certain,  of 
which  {ball  be  fpoken  in  the  tenure 
of  focage. 


r« 


Vtd.  SeQ.  f  10. 

1 5.  £.  %.  tit. 
Avom,  115. 
t6«  Air.  65*       30.  £.  3. 23.  b.  4*  Co.  SS.  tn  Luttrel't  cale« 


AS  CUNS  teignont  per  euftome,  feTr.*' 
-^    Nota,  that  elcuage  is  directed  by  cuHome. 


**  Mes  auierment  eft  de  efcuage  certaine.**    Here  it  appeareth»  that 
efcuage  is  two-fold,  via.  efcaage  incertaine»  iufhtrtot  Littleton  hete 
fpeaks ;  and  efcuage  certain,    ^uemadmedum  incertitndofcutagiifa* 
citfer^itium  mUitare,  ita  certitudofcutagiifacitfocaginnu    But  more  ^7^.  aj 
of  this  in  the  Chapter  of  Socage^  Sed«  lao.  L/  J      J 

«'  fer parliament**     Of  the  antiquitie  and  authoritie  of  this 
court,  fee  Sed.  164, 


Se£t.  99. 


ly  T  ft  home  parle  generalment  dTef- 
■^  cuagCy  il  ferra  entendue  per  U 
common  parlance  d^ efcuage  non  certaine^ 
que  eft  fervice  de  cbivaUr,  Et  tiel 
4fcuage  trait  a  luj  homage^  et  homage 
trait  a  luyfcaltiei  car  feabie  eft  in* 
cidcnt  a  cbefcun  manner  de  fervice^ 
forfque  a  la  tenure  en  frankalmoigne^ 
comme  ferra  dit  apres  en  le  tenure  de 
frankalmoigne.  Et  ijftnt  il  que  tient 
per  efcuage^  tient  per  homage jfeiUtia^ 
it  efcuage* 


(6)  The  words  in  L.  and  M.  and  Roh. 
are  afcun  tenantes  te^ont,  and  the  worda 
per  la  cvfiome  are  omittetL 


A  ND  if  one  fpeake  generally  of 
efcuage,  it  ihal  be  intended  by 
the  common  fpeech  of  efcuage  in- 
certaine,  which  is  knights  fervice. 
And  fuch  efcuage  draweth  to  it 
homage,  and  homage  draweth  to  it 
fealtie;  for  fealtie  is  incident  to  every 
manner  of  fervice,  unlefle  it  be  to 
the  tenure  in  frankalmoigne,  as  flial 
be  faid  afterward  in  the  tenure  of 
frankalmoigne  (i).  And  fo  he, 
which  holdeth  by  efcuage,  holds  by 
homage,  fealty,  and  efcuage  (2). 

•"  ET 

[73.  a.] 
(i)  See  arc.  Mad.  Baron.  Anel.  sM, 
(a)  [Sec  Note  35.] 


lib.  2. 


Of  Efcttage* 


$ed*  100,  iou 


^   hem  park  gentralmtmt  d^tfim^t^  il/trra  hand  fir  U  cch» 

mon parlance  d*e/cuagt  non  certain.** 

Verba  aquwoca  it  in  dnhio  fofita  intelliguntur  in  diguiiri  it  potinti- 

arijen/u.    Tenure  in  capite  ex  *vi  termini  is  a  tenare  m  groffe,  and  it 

may  be  holden  of  a  fubjeel;  but  being  fpoken  gen«nlly»  it  h/icam* 

dam  exceUintiam  intended  of  the  king»  for  \it\i caput  riipMicte. 

no.  367.  377.  393. 406.  462,  463.       5.  E.  4.  Refcctt  165.       aa  H.  6.'  13. 
37.  H.  6.  29.    13.  H.  4. 4.    6.  £1.  Dyer  236.     10.  £•  4*  ix«    3a.  £.  3.  Card.  3 

"  Et  tie!  e/cuage  trait  a  luy  homage,  it  homage  trait  a  hty  fialtiei     • 
earfeahie  eft  incident  a  chefcun  manner  de  fimfice ,  forfyme  a  tenure  en  40,  E.  3.  «i. 
Jrankealmoigne**    This  is  gathered  by  the  efFe&s  of  their  tenure*  ^*  H*7*4* 
for  effences  are  found  out  by  properties,  fountains  by  rivers,  and 
caufes  by  effeds :  for  amongft  others,  the  lords  (hali  hare  efcuage  of 
their  tenants,  &c.  as  it  foUoweth. 


(2.  lDfl*4S$, 
6.  Co.  lo. 
Poft.78.  b. 
1S9.  a.  381.  t, 

I.  Sid.  265. 

I I,  Co.  39*  a.) 
Eiieeqdineiieiem 
Ley.  SeA.  loo. 
ai.  H.  6.  8. 
I.  Brit.  fo.  j6]« 


Seft.  100. 


\i%'  b.] 


Jf^  T  ill  afcavoirij  que  quant  efcuage 
■^  ijl  tidrmnt  ajpjffi  pir  authoritie 
di  parliarmnty  chijcun  Jeignior,  de  que 
li  tirre  eft  tinus  per  ifcuage^  avera 
Vefcuagi  ijpnt  ajfijfe  per  parliament ; 
ptur  ci9  que  il  e/i  intendus  per  la  Uy^ 
que  al  eommenamint  tieh  tenemints 
jueront  dona  pfr  Us  fiigniors  a  Us 
titiants  de  tener  per  tielx  fervUis^  a 
difender  hurfeigniors  auxy  bun  come  U 
roy,  et  mtter  en  quiet  ku^r  feigniors  et 
Je  roj  di  Us  ScoUs  avantdits. 


AND  it  is  to  be  underflood,  diat 
when  efcuage  is  fo  allefled  by 
authoritie  of  parliament,  everie  lord^ 
of  whom  the  land  is  holden  by  efcuage^ 
£bal  have  the  efcuage  fo  allefled  by 
parliament  i  becaufe  it  is  intended  by 
the  Jaw,  that  at  the  beginning  fuch 
tenements  were  given  by  the  lords  to 
the  tenants  to  hold  by  fuch  fervices, 
to  defend  their  lords  afwell  as  the  king, 
and  to  put  in  quiet  their  lords  and  the 
king  from  the  Scots  aforeiaid. 


Sed.  101  • 


T^T  fur  cioque  tiiU  iimrmnts  devi- 
•^  iftront  frimis  dtsfiigmorsy  il  ifi 
r§af9n  qui  its  aviront  fi/cuagi  de  lour 
iinants.  Et  Us  feigniors  in  tul  cafe 
purrant  diftnimr  pur  Fifcuagc  ifjmt 
affiffiy  ou  ils  en  afcuns  cafes  purront 
esver  hriift  h  rcy  dinSi  as  vicents  di 
trnmi  Us  counties  J  bfc.  de  Uviir  tiil 
ifcuagi  pter  iuxy  Jicome  appiirt  pir  U 
yjRigifhr^  Mes  de  tiiU  tinantSj  quiux 
iiignont  per  ifcuagi  di  royy  queux  m 
fuiront  oviUrofin  Efcoa^  U  roj  mrfmi 
0Vira  Vifcuage. 


K 


N  D  becaufe  fuch  tenements  came 
firft  from  the  lords,  it  is  reafon 
that  they  (hould  have  the  efcuage  of 
their  tenants.  And  the  lords  in  fuch 
cafe  may  diftreine  for  the  efcuage  fb 
aflefled,  or  they  in  fbme  cafes  may 
have  die  king's  writs  dire^d  to  the 
fherifFs  of  the  fame  counties,  &c.  to 
levie  fuch  efeuage  for  them,  as  it  ap- 
peareth  by  the  Regifler.  But  of  fuch 
tenants,  as  hold  of  the  king  by 
efcuage,  which  were 'not  with  the 
king  in  Scotland,  the  king  himfelfe 
ibaf  have  the  efcuage, 

«  i  £  5 


I 


lA.  2.     Cap.  3.  Of  Eicmg^;  Sea...i'ot. 

KegtAarS8.d#  X^ 

ZfAiA.  wUspveficetohM^.  ^.  iaitk.ofthcai,duUthcjbethQfe 

4I  Bnaooi       fcundatioiin  wberenpon  tlM  wl|ok  law  doth  depend. 

ib.  5.  fol.  41 3*        [«}  JIf 4(^«»^defcribeth  a  writ  thai :  Brivi  pmdtm  tm  Jftfirma- 

PletB,  \\h*  %•        /ifxi  adfimlituJitum  regul^ juris ;-  f  JtiVi  hrenfitir  ft  pautn  v$r6h  inten^ 
•finttDn  -f>!»  i%%*  /'•■•^  prfftrintis  gMfonit,  et  txflanait  ficut  refula  juris  rtm^  fsue  ifi, 

%2^*    *         ^Ya;///r  tnarrat*     Non  ttmun  ita  hrivi  ifi  dioeat  fmin  raiiotum  it  vim 

(u  Sid.  137.)       ii^titw^t  c$7ttisti£t^ 

(7..<Co.  4*  a*  O^  wnu  Tome  be  origiDal*  Irevia  arigitutHap  and  Tome  be  judici- 

4*  lift.  lo*)  •      ali>  hrevisjiuUciali^. 

AUb  of  originalsy  qnadMmfutufwmatafutfMia  cafshus  tt  it  turfn^ 
^a  d$  €%mmmmi  confilio  to^isa  ngni^  ttnajfu  et  opfrB^tAp qjuf  quuUm  ««/• 
laienns  mutari  p^erint  ahfqiu  con/en/u  tt  ^i^ilmwtaU  nrusm  \  et  fu^dom 
fuKt  magifiraliaf  et  Jape  variantur  Jeeundum  'varietatem  cafimMf/ac^ 
iortm  et  quanlarum ;  as  for  example,  adions  opon  the  cafe*  which 
▼arie  according  to. the  varietie of  everie  man's  cafe,  and  the  like; 
and  thefe  being  not  of  coarfe^  the  mafters  being  learned  men  did 
make.  Item  hreviam  eriginedimm  dUaJunt  reedia,  alia  perfinalia,  alia 
mijUan  Item  bre^ium  origiiudium^  aliajtmi  pattaiiafinft  aptrteet  tt 
akaxlaufa*  Certaine  it  is»  that  the  original]  writs  are  fo  artificiaUy 
and  briefely  compiled*  as  tkere  is  nothing  redundant  or  wanting  in 
them»  of  which  an  honourable  fecretary  of  ftate  once  faid,  that  it 
was  not  pofBble  to  comprehend  ib  much  matter  fb  perfpicuoaflv^in 
fbwer  words.  Of  jdl  risefe  kinds^of  writs  you  flial  read  plentiw)/ 
in  the  Regifter^  whereof  LktUttmisaktik  menttott  in  tfaia  place,  and 
Miin  Fitzb.N.  B.  .  .        • 


(Flow4429.  a.  ^^  Sktme  appitrt  ptf  k  Rtgijkr^*  Mtg^erh  tbrnaneof  a  omA 
4^  Inft.  79.1  ancient  booke,  and  of  great  auchoritie  in  law,  aomaining  all  die 
BraaoD,  ubi  originall  writs  of  the  common  law;  of  which  booke  fee  more  in  the 
Bntton  abi  preface  to*the  ninth  paftof  my  Reports,  and  containeth  alio  irevia 
iapra.  judicialia^  ^Uit/arpius  <variantur fecundum  varietatem  placitmrwit  prt» 

Regift.  88.  potttHtit  tt  rt/pondtntis  (l). 

F.  N.  B.  84.  Alio  it  appeareth  by  the  Regijftr,  that  the  king  (hal  have  efcua^e 

of  his  tenants,  which  <  bold  of  hun  as  of  a  mannor  which  he  hath  m 
ward  (a)  9  or  by  reafon  of  a  vacation  of  abiihopricke. 
T,  N.  B.  84.  And  io  ihall  a  common  perfon,  if  he  hath  an  eftate  for  Efe  or  for 

yeares  of  a  feigniory. 

Scd.  102.  [74'^* 

JtEM^    in   tiel  cafe  avatUdity  TT£M,   in    fiidi   ^   aibi^iaid, 

hu    U    toy    fact    im     voyagt  where  ffae  Jeb^g  xpi^lfXKki  a  voyage 

royaJi  tn  Efcoce  (i),  tt  Ptfcuagt  e/t  royall  mtoSctfiaifdf  apd  d^e  efcuage 

ajeffi  per  parliamtntj  ft  It  ftigmor  ia  afieiled  by  par&nacitt,  if  die  lord 


dijireint  fon  ttnant^  qut  tient  dt  luy  diilcainc  his  tfenaiitv  ^^^  .boldetk  of 

per  ftrvict  tentitr  fet.  dt  chntaltrj  him  by  iervi.<^  .of  .sw  wll^  }udg^t*s 

(1 )  See  further  as'to  the  Regifter  of  Writs,  [  74-  *•  1 

.  J^cholf.  Engl.  Hiilor.  Libr.  ad  ed.  %o^.  (i)  [Sec  Note  s^.J 

(a)  See  ame  72,  b*  laote  3. 


L3x  2, 


Of  Efcuag^. 


Se&40i. 


pwr  refcuage  i§nt  ajfefi^  C^c.   H  U 

fuk  mtkfv^n^  Eicoce^  iie^  p€r  mU 
jours^  ei  Ufiignior  volt  awirwer  It  cm^ 
irmrts  H  ef^  dih  ^  it  ftrr^frit  per  k 
xm^ficiH  del  marjialt  dii  hji' k  rffj  (2) 
^tn  tfcript pntlh  fin ftale  (3)^  ^eferra 
miso  lei  juft ices* 


lfae»  fat  dis  fSamp  fc  aflefied,*  Uxu 
andthe  tnMnCpkMtdl^  and  w31  aver, 
that  lUs  HM  with  tfie  king  in  Scotland^ 
&C.  hj  40  da]res,  and  the  lord  w3l 
averm  the  contrary,  it  is  (avd,  that  ik 
(hall  be  trjred  by  the  certittGat  <if  tfae 
marfball  of  the  ui^*s  hoft^  in  writji^ 
under  his  feale^  which  ihalT  be  lent  ^ 
thejiifticeSt 


'^^£  ixkiiwtda.    [If]  Herewith  agirceiii  ihe  JU^i^».wtinsrt  tha  mat-  p  ^.  |^  g^ 
ihall  is  called  co/tfiahutarias  ixercitus  noftru  ix.  H.  7.  5/ 

9.  Co.  32.  Cale 
^e  Strat.  Marc.  fl]  Regiit  88<    T.  N.  B.  84«      2*  E. 4.  i.     \4^  !•  4.  ia      9.  H.  4.  ]. 

ai.  H;  8.  50. 


ri.  H.  7.  5. 


33.  If.  6.  X.  45. 


«    «<  MtKrJkalldal  b^i  U  fvf>'*  MmrtfiMhi  ixnritdr,  in  Saxmt  Mtt- 
rifcbalk^  i.  ^ .  equiium  mt^ijhr.    Tk\$  wovd  Mar/Mi  h  etcher  derived 
of  Mtfr/y  or  of  m^rf  an  horfe»  and  /cha/c,  which  fignifieth  in  the 
^axMT  tongue  J  a  m  after  or  governor,    [r]  In  the  lawes  before  the  [c]  Lifnlk 
Conqueftit  i»  faidj  Mare/cballi  exercitus  feu  duQorts  exercitus  Hire-  *"o.  136. 
tocbes  per  Anghs  'uocabantur*    I  Hi  ordinabamt  acies  denfijfimas  in  pro:- 
liisei  alas  nnftituebant  ^  proue  de£uit^  et  promt  ei  nulius  vifum  fuerit  ad 
hoHortm  corcma  et  ad  utilitatem  regni,  [/]  And  here  it  is  to  beobferved,  [^2.  E.  4.1.  V 
that  his  certificate  in  this  cafe  is  a  trial  in  law.     I  read  of  fixe  kinds  4.  E.  4.  la 
cf  certificates  allowed  for  triak  by  the  common  law;  the  firft  V'^'v^%^* 
^iLtreoi  Littleton  here  fpeaketh  of,  in  time  of  warre  out  of  the  (2.  irfft.Ax^ 
realme.    2.  In  time  of  peace  out  of  the  realme.     [e\  As  if  it  be  poft.261.  «.) 
alledged  in  avoydance  of  an  outlawries  that  the  detendant  was  in  [«]  4.  £.  4.  jcx 
prifon  at  Burdeaux  in  the  fervice  of  the  maior  of  Burdeaux^  it  (hall  be 
tryed  by  the  certificate  of  the  maior  of  Burdeaux,    3.  For  matters 
within  the  realme,  [y]  the  coftome  of  London  (hall  be  certified  by  the  [/]  5*  2. 4-  30* 
maior  and  aldermen  by  the  mouth  of  the  recorder.    4-  By  certifi-  V't*  ^ij^' 
cate  of  the  (herife  upon  a  writ  to  him  direfted  f^]  in  cafe  of  privi-  V**t  ^^  H.6^.^at 
lege,  if  one  be  a  citizen  or  a  forreiner.    5,  Try  all  of  records  by  cer-  (Fortcfc.cap.32.) 
tincate  of  the  judges  in  whpfe  cuftody  they  are  by  law.     All  thefe  be 
in  temporall  caofes.    6.  In  caufes  ecclefialHcali,  as  loyalty  of  mar-  (12.  Co.  67.) 
riage,  general!  baftardie,  excommengement,  profeffion;  thefe  and 
the  like  are  regularly  to  be  tried  by  the  certificate  of  the  ordina- 
te (4). 

And  there  be  divers  other  trialls  allowed  by  the  common  law* 
than  by  a  jury  of  12  men,  which  you  may  reade  at  large  in  the  ninth 
booke  of  my  Reports*  fol.  30,  3 1>  &c.  in  the  cafe  of  the  abbot  of  (4.  Inft«  124.) 
Strata  Marcella»  which  are  as  plainly  fet  downe  there,  as  they  can  be 
here.  And  in  this  cafe,  if  the  trial!  ihould  not  be  by  certificate,  it 
Aould  want  trial],  which  (hould  be  inconvenient.  Onely  in  this 
place  I  will  adde  fomething  of  a  foreine  trial!  which  1  finde  not  in 

^ny 

(2)  In  L«  and  M,  the  words  are  amjfable    jufiUes  are  omitted. 

de  la  boflele  roy.  (4)  See  further  as  to  trial  by  certificstv^ 

(3)  In  L.  and  M.  there  is  an  &r.  after     Com.  Dig.  tit.  Certificate,  and  title  ^Trial  in 
feaU,  and  the  words  que  fera  mu  a  les    Viner  and  the  other  Abricigmcnts, 


Lib,  2*      Cap.  3*  Of  Bicuage.  ScSt.  102. 

any  of  tk  tmtilet  lately  pobfiihed  agaunft  fingle  combats ;  becanft 
it  WMj  deterre  aien  from  that  ongMly  and  anhwful  kinde  of  ie« 
▼engc*  whercopon  many  mardcrs  haTe  enfoed,  and  prcTcnt  all  hope 
of  impani^  for  de&nlt  of  triall  in  that  cafe. 
Stit  4e  I.  R  4.       jf  a  fabjedl  of  the  king  be  killed  by  another  of  his  fubjeda  oat  of 
^Vl^  ftl  c    ^"i^^^  ^  ^X  fomwt  country*  the  wife  or  he  that  is  heire  of  the 
l^id.  JUt  Puw    ^^  ™^y  ^^^  '^^  appeale  for  diis  murder  or  homicide  before  the 
Kam.  S.  H.  6>.      conftable  and  the  marlhall,  whofe  fentence  is  upon  teftimony  of  wit* 
Av.  39.  nefles  or  combate.    And  accordingly »  where  a  fnbjed^  of  the  king   p  •    ^ 

tonf.  PL  Cor.     y/^  Hguie  in  Scotlatui  by  others  of  the  king's  fubjeas,  the  wife  of  the   l74»  "•! 
'     ^^  dead  had  her  appeale  therefore  before  the  conilable  and  the  mar- 

f  *]  Aniio  ihall.  And  ib  it  was  [  *]  refolved  in  the  raigne  of  qaeen  EHxa&tth in  die 

•5.  Bib.  cafe  of  fir  Francis  Draktt  who  ftrock  off  the  head  of  Dowtie  in  par* 

(Poft.  a6f  •  fi^^  irmnjmarims,  that  his  brother  and  heire  might  hare  an  appeale* 

^'  Se^ngina  nolnit  cmifiitmri  conjiabularinm  AngU^^  lit*  ei  idt9  dormi- 

«!/  appiUnm. 

If  a  man  be  mortally  wounded  in  Francis  and  dieth  thereof  io 
JSifgbmdg  it  is  faid  that  an  appeale  doth  lie  upon  the  faid  ftatute;  for 
it  is  not  punifliable  by  the  common  law,  and  the  proceeding  there  (at 
kath  beene  faid)  is  upon  witneffes  or  combate,  and  not  by  jorie^  and 
the  mortal  woond  was  given  out  of  thereaUne  (i). 

(1)  [See  Note  37.] 
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CT^ ENURE  per  bm^gi  fialtj  it 
■^    efcuage  eft  a  tenet  per  fervice  de 
cbiwier,  et  trait  ei  luy  Mrdmariage  et 
relief.     Car  quant  tiel  tenant  morufty 
it/on  beire  male  eft  Jeins  Page  de  21 
ans^  lefeignior  avera  la  terre  tenus  di 
luy  tanque  al  age  del  beire  de  21  ans*, 
le  quel  eft  appel pleine  age^  pur  ceo  qu4 
tiel  bemej  per  entenJememt  del  Ufy  n'eft 
fas  able  de/aire  tiel  fervice  de  cbivater 
devant  Page  de  tl  ans.     Et  auxy  fi 
tiel  beire  nefoit  marie  al  temps  de  mort 
de  tiel  mtnce/lerj  donque  le  feignior 
overa  le  garde  et  le  mariage  de  luy, 
Mes  fi  tiel  tenant  devie^fon  beire  fe^ 
male  efteantcPage  de  14  ans  ou  de  plusj 
donque  le  figruor  fC  avera  my  le  garde 
del  ierre^i  ne  de  corps '^  pur  ceo  qut 
feme  di  tiel  age  poit  aver  baron  able  di 
fair e  fervice  de  cbivaler*     Mes  fi  tiel 
beire  female  foit  deins  Page  di  14  ans^ 
et  nient  marie  al  temps  di  la  mortfon 
auncefter^  donqui  le  feignior  avera  le 
garde  de  la  tern  tenus  de  luy  tanque  al 
agi  di  tiel  beire  femaU  de  10  ans ',  pur 
ceo  que  il  eft  done  per  le  Jlatute  de 
Weftm.  I.  cap.  22.  que  per  2  ans  pro- 
cbeine  enfuant  Us  dits  14  ans^  Ufiig" 
nior  poit  tender  convenable  mariage  fans 
difparagement  a  tiel  beire  female*     Et 
ft  U  feignior  deins  let  dlts  7,ansni  luy 
tender  tiel  mariage^  (fc.  donque  el  al 
fine  dis  dits  2  ans  poit  enter  et  oufie  fon 
feignior*     Ma  fi  tiel  beire  female  foj 
marie  deins  Vage  de  14  ans  en  la  vie 
fin  ancefter^  et  fon  auncefter  devy^  el 
efteant  deins  tage  de  14  ans^  le  feignior 
n  avera  forfque  la  garde  de  la  terre 
jufjues  a  fine  de  14  ans  d^age  de  tiel 
heirefemaUy  et  donque  fen  baron  et  luy 
potent  enter  en  la  terre^  it  oufii  le 
feigniqr*     Car  ceo  eft  bors  de  cas  de  le 
dit  eftatsste^entant  qui  li  feignior  mpoit 
tender  mariage  a  hy  que  eft  marie^  ^c» 
Car  devant  le  dit  iftatuti  Wejlnu  I. 
tiel  ifpie  female^  que  fuit  deins  age  de 
14  ans  al  temps  di  mortfon  auncefter^ 

it 
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ENURE    by  homage  feal^ 
and  efcuage  is  to  hold  by  knights 
fervice,  and  it  draweth  to  it  ynxi. 
marrage  and  reliefe.     For  when  fudi 
tenant  dyeth,  and  his  heire  male  be 
within  the  age  of  21  yeares,  the  lord 
fhall  have  the  land  hoUen  ^f  hint 
untiJl  the  age  of  die  heire  of  21 
yeares;  the  which  is  called  full  age« 
oecaufe  fuch  heire,  by  intendment  of 
the  law,  is  not  able  to    doe    fuch 
knights  fervice  before  his  a^e  of  21 
yeares.    And  alfo  if  fuch  heire  be  not 
maried  at  the  time  of  the  death  of  his 
anceftor,  then  the  lord  (hall  have  the 
wardihip  and  mariage  of  him.    But 
if  fuch  tenant  diedi,  his  heire  female 
being  of  the  age  of  14  yeares  or  mone^ 
then  the  lord  fhall  not  have  the  ward- 
(hip  of  the  land,  nor  of  the  bodie; 
becaufe  that  a  woman  of  fuch  agp 
may  have   a  hufband   able   to  doe 
knights  fervice.    But  if  fuch  heiie 
female  be  within  the  age  of  14  yeares, 
and  unmaried  at  the  time  of  the  death 
of  her  anceftor,  the  lord  fhal  have  the 
wardfliip  of  the  land  holden  of  him 
until  the  age  of  fuch  heire  female  of 
16  yeares;    for  it  is  given  by  the 
ftatute  of  IF.  \*  cap.  22.  that  by  die 
fpace  of  two  yeares  next  enfuing  die 
£iyd  14  yeares,  the  lord  may  tender 
convenable  mariage  widioutdifparage* 
men t  to  fuch  heir  female*     And  if  the 
lord  within  the  faid  two  years  do  not 
tender  fuch  mariage,  &c.  then  £he  at 
the  end  of  the  faid  2  yeares  may  enter, 
and  put  out  her  lord.     But  if  fuch 
beire  female  be  married  within  die  age 
of  14  yeres  in  the  life  of  her  ancefter, 
and   her   ancefter    dieth,  (he  beine 
within  the  age  of  14  yeares,  the  lord 
(hall  have  only  the  ward(hip  of  the 
land  untill  the  end  of  the  14  yeares  of 
age  of  fuch  heire  female,  and  then  her 
hufband  and  (he  may  enter  into  the 
land,  and  ouft  the  lord.    Forthts  is 

out 


I^i  2.    Cap.  4*      Of  Knigiits 

ft  puis  que  el  avoit  accompUfi  Page  de 
14  unsjjans  afcuu  tendir  d$  mortage 
per  U^  piguier  ei  /uy^  tiel  heifefkmaU 
donfue  puijfoit  enter  en  le  ierre  tt  oufie 
UCtigniBr^ficoHU  appiert  per  le  rqber'^ 
jJietpamxAledHJIatute\  iffrnt  que 
it  eKtJhtuie  fttit  fait  en  tiel  cas  tout 
fur  Padumtage  ie  feigniorsy  come  it 
firMe.  Mes  uncore  ceo  touts  feits  eft 
entendue  per  IH  fetrjx  de  memo  lefta^ 
^tfy  que  lejeigntm^  fi^m^era  le  deux  ans 
oprts  ks  14  ansj  come  efi  avemtiit^  mes 
km  lie!  heire  femulefoit  deins  Page  de 
14  ffTTf,  nitnt  marie  al  temps  de  mort 
pnemcefter. 


(6  On  73.  M 

ftf  J  Clanvil. 
Sbw  J.  cap.  I  Of 
f>]  Regift.  2. 
«o.  £.  3.  24* 
ficl  -Glanvii. 
bb.  7.  cap.  14, 
\i\  ORinvll. 
)ik  7.  ca^  9» 
ftc.     Fleta, 
Bb.  I.  cap.  8. 
kcSt.      Mirror, 


out  of  the  cafe  of  the  (aid  ftatute,  in- 
fimiuch  as  the  lord  cannot  tender 
mariage  to  her  which  Is  maried,  &c* 
For  before  the  laid  ftatute  of  7;^.  i. 
fuch  iilUe  female,  which  was  within 
the  age  of  14  jeares  at  die  time  of  the 
death  of  her  anceftor,  and  after  (he 
had  accompEfhcd  the  age  of  14  yeares^ 
without  any  tender  of  mariage  by  the 
lord  unto  her,  fiich  heire  female  mij^ht 
have  entred  into  the  land  and  oufted 
die  lord,  as  appearedi  by  the  rehearfall 
and  words  of  die  faid  ftatute  \  lb  as 
the  faid  ftatute  was  made  (as  if 
fcemeth)  m  fiich  cafe  altogether  for 
the  advantage  of  lords.  But  yet  diis 
is  alwaycs  intended  by  the  words  of 
the  fame  ftatute,  that  the  lord  (hall  not 
have  thefe  two  years  after  the  14 
veares,  as  is  aifbreiaid,  but  where  fuch 
neire  female  is  within  the  ag^of  14 
yeares,  and  unmaried  atdieMmeof 
the  death  of  her  anceftor  ( i  }• 

OERFICE  de  ehi^uakr,"    Nota,  it  appeareth  by  [a]  the 


Regiftevt  thai  it  is  (^1  faid  unum  feodum  militih  and  Witfeodi 
umus  mUifis,  as  it  was  (aid  [r]  by  fome  of  old ;  and  fo  dm  feeda 
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militu,  ^c,  and  fometime  thefe  feet  are  a^edfecda  militaria  [d]* 
Oar  author,  having  before  treated  of  homage  fealty  and  efcuage* 
now  commeth  to  Enight  fervice  itfelfe.  In  Dome/daj  it  is  thus  re- 
corded :  Epifcopms  Baiecenfis  tile  qui  tenent  de  Modardo^  reddit  ei  50  /• 
et/er*vitium  unius  militis. 

Bra  Aon,  lib.  2.  fo.  S$.      Brittofii  fol.  i6i.  Oc  fo.  aS.  Sc  95*      Ockam  In  dWetfis 
cap.  I.  fed*  3«  Sud.DitDn. 

««  Cbi*valerf*  /'.  f.  eqmes^  knigh(»  is  a  Suxeu  word«  and  by  them 
Written  cnite»  Chi^etler  taketh  £is  name  fron  the  horfe ;  becaofe 
itiey  alwaycs  ferved  in  warres  on  horfeback.    The  Lasities  called 

them 


(i)  In  L.  and  M.  and  the  Pap.  MS. 
Ibect  is  the  f«lk>'wing  addition  t  lum  Ji  un 
kme  tieut  urn  mamr  de  yn  emter  per  ftnvyce 
de  chivakrf  et  il  tient  un  outer  menn-  de  un 
outer  borne  per  un  tiel  fernjyct^  mez  il  tiefit 
tun  tuaier  per  prioritie,  &c,  et  V  outer  maner 
per  fofteriorite,  et  od  if  me  fie,  H'  dew,  et 
la  ntmert-defcendent  Alfile  udanques  efieant 
deiat  Voge  de  t^  ouns,  et  lefeignour  de  que 
un  de%  maners  {/?  tenu  fer  priorite  fe'ifit  le. 
garde  del  corps  del  heire  et  de  le  maner  tenux, 
de  luj,  et  r outer  feignour  feijit  le  gardg  del 
outer  maner  tenuKde  Isy^  en  cefl  cafe  quautio 
JUenneut  olagede  1^  «*»/,  eU  euirero  en  Ui 
maner  tenux  per  pofleriorHe  coment  que  ele 
/cit  odonptes  definarie.  S^ar  Us  parols  de 
menu  Vefatuu  de  Weftmiafter  premitrywtf 


en  tkl  firrme  que  enjkyfl.  Les  heiresfemeis, 
puif  que  eles  avyront  complie  oge  de  i^  auun^ 
et  lejeiguour,  a  qui  le  mariage  e^peut^  celes  ne 
t'ouara  marier,  mexper  ro*veitffede  la  terre 
celes  tfoudra  tener  di/marieay  pur<veu  eft  que 
le/eignour  ne  putfe  aver  ne  tener  per  encbrfon 
dt  la  marine  ies  terres  de  celes  beirescfemalet^ 
outer  deuA  auus  e^eu  le  terme  de%  avauntdiz, 
14  auns^  &c.  per  queux  parols  il  poet  efiro 
pro-vey  qiie  apres  Ies  14.  aunz  null  doit  aver 
Ies  terrez  en  tiel  cafe,  ^cforfque  celui,  a  qiti 
k  mortage  oppfut,  iltc»  et  pur  ceo  que  tieU 
mariage  n'appeni  a  cehy,  de  qui  la  terrO'e/t 
tonus  per  pofteriorite,  &<.  tieli  brir  femel% 
quant  ele  lAent  al  age  de  14  auns,  poet  bieu 
entre  en  tiel  terre,  que  H/Snt  ^  tenui  per 
pofitrimtti  fi^f.— Sec  35,  H.  6.  51. 


2;  Of' Knights  Service.  Scft*  103. 

themeqmiusp  the  SfmuMr^s  cmfoibtpeu'^  Frtmhrnim- M^vsUirst 
tlieii«/iMr  anmUisri,  «k1  the  GnMuntfy  rrnWi^  aU  fron  the  horT^. 
It  is.  aecdEuy  to  be  (eene  b^  what  iiaxnet  this  fervice  oC^a  kn»ght  is  [«]  Brad.  lib,  %. 
€aUe<L  It  is  called  [<}  'Strontium  firinficimif  fuiaptrtiiut  ad  damimm  fo-  3^t  37- 
rv|«ai  H  UM  adtapkalim  dtmimuwh  -mji  eim  imfrpprut  perfind  froftc-.  fP^^'  ^^'- 
tus  fueritinjer'vith^  tt  nifi  cumprefervitiofuojatisfecint  d»miso  re^i,  pjjj^'lij*^  -^ 
Cffr.     Idi^ fvrin/tcum  dki  p9i^^  qiuafit  it^mpiiurftris^Jkie  txtrafir^xc^^^  14.  * 
75*  ^1    *w/Mti  quod/U'dpmino  eapitMU,     And  it  is  called  >2M^{i««b  as  it  ap* .  19.  B.  2. 

peareth  [/]  bjr  LattUttm  waL  many'  aothotioes  4»efore  reeitea ;  Avowry  S14, 
fometixne  dnit  di  ^.  «. AUb  k  is  caUed  [g]  ngak/imfitiim,  qma .  ^^;  J^  ^^5; 

hukforiM^cumJirwtmmi  v</  rugiUJinmtiMm,  ^dfenfkium  dimim  re^  8.  £.  3.  67. 
^ii>  f»»i/  idmrtjtt  Vcs     And  another  faith  :  Etjkm  fiutdam/irvktA.  7*  ^  4*  't* 
fmrinftCAt  qua  did  poUnmt.  regaUa^  qtut  ^fcuumptsfitrntur^  tt  indt.  f l^t'^f^**'^ 
haUmms  fiuiagiumt  it  rtuiuu  fcuts  pro  fo9d9  tmlitari  nputantttr^  He*  \i\{^^^^^ 
So  as  in  rt(peSt  of  him.  that  doth  it,  it  is  calledy^rvi/nav  mi^ii ;  Fleta,  lib.  3. 
bat  io  refped  of  him  for  andtto  whom  it  is  done,  viz.  to  the  king*  cap.  x^ 
and  for  4he  realine»:  it  is  called  ^r>i;/£ii«i  n^it/r^  otfirwiiumdo/mm.  {g\  Britton» 
ri^i>  i^£.    [b\lti  ancient  tine  they  which  held  by  knights  fiervice.  Bfg£[^'  „^« 
were  cailad  anmai^  far /irr  lariuuf  tifr.  difindmnt  tt  d^trmmt^  \Sc^  fopnu 
and  iemedae  this  ftrvice  is  atXied  JirvitamnkmrnitrticMm.    And  in  [ib]  Caita  Res. 
ancient  ome^.  fiick aa held  by  knighu  fervice  for  thedelimce  oitke.  P<f«i* MktPjirisv 
realme  had  many  privikdges-  granted'  to  them  by  bw :  as  for  ex*  ^^  ^*P'  *^ 
ample*  they^  might-have  a  writ  de  tfiud^fntt*  dt  taUagitB  the  ef« :  ^  ''* 
left  whereof  waa  f «},.  Si  Tlm.pitu  kan^pidtnrmmfium  ttmat  ptr  [f]  Rot.  CiauC 
fer^uitium  militart,  ficut  domint  regi  mom^ratfitt  tunc  nullum  at  ttilem  j  '9-  H*  3-  °^  ^a* 
Tbo,  capiiut  tallagium  nee  pro  to  dando  ipfum  diftringantf  'vtl  homines 
Juufuip^  cwfimUt/tfmitium  umtmt.    Andthiragreeth  with  tte  an- 
cient  charter  of  ktn^  Htury  the  firi*  before  mcnttooed*  which  he 
made  on  the  day^htt<OPonatioA  for  the  recitation  of  the  ancient, 
lawes.     [i]  MiUti^,  fui  per  ioricas  ttrrss  fame  defindunt  tt  d^"  •'^^l^''^  ^'  '* 
viunt,  torfat  dtmMcamm  tomcat*  JuMnm  fuittas  ah  tmmdus  gHdes^  }^    '^  ^ 
H  omni  optrt\  isft.  eoncodt :  and  the  reafon  thereof  is  there  yedded : .  fcaccar'jo. 
Stent  tarn  magno  gra^Omint  alltvati  Jinty  ita  tqnit^t  termis/e  ientiu'^ 
Jhmaett,  tet  af^'^'fttrati  fikt  ad  ftrvitiuut  atiam^  at  drftn/mtm  rtgai^ 
mti.    Bat  thefe  priniedges  and^oitunoesaee  dtfcoMinned*  and  thr 
charge  remaineth. 

It-is  called  commonly  in  [/]  onr  bookes»  ^^fv//itt»  militart,  lie.  \f[  OkmriL    ' 
or  Jtrtntiian  wdUtit.     And  this  forvioe  wascreatcd  and  provided  for  ^^7-  c^  9«  ><>• 
riie  defeni:e  of  the  realme*  to  performe  which  fervacethe  hetres  am  ^\\  Ji  J,*'^* 
not  accounted  in  law  able  tiU  the  age  of  one  and  twenty  yeares.  ub.  3.  cap.'  j6^. 
Therefore  dnriflg  their  minority/ the  lord  (halhave  the  caftody  of  17,  ftc. 
thesi^  not  fix  benefit  ondy,  bat  that  the  lord  might  fee,  that  they  be .  BraAon,  lib.  2. 
in  tMf  yottjt  yearn  taocrht  the  deeds  of  chxvalnr,  aad  other  vertu*  t!!r^ii^* 

^u  u     e*        ^  MiiTor, Cap.  €. 

oiif  al»  worthy  foKnoes.  ^e^  ^'    ^  ^ 

\m\  Si  h^ertditat  ttntatur  ptr  fer<oitium  militart^  tumt  ptr  Jtgtt  in^  BrittoAj  s6i. 
faa^  ipjit  0  kertdiUu^nsp  &€•  por  dommmfttdi  illiut  luftoditntur,  U»  Inft.  102.) 
btc,    ^it  putas,  infamtem  taltm  in  arti^  ittUieis,  quas/aetrt  ration  ("■]  ^onejcw,    ^ 
n^  ttnuTM/tut  ipjfe  aftringitur  domino  ftodi/uif  mtUus  injhrutrt  pottrit,  ^^*  ^ 


75-  b.] 


Wir,  fuhn  dmaimts  iBt,  au  a6  tojir^itium  udt  dtbttmr,  tt  qui  ma* 
jorii  poitntitt  tt  koaofis  Offtimaturt  qukmfimt  alii  amici  propmftd  tf  ^ 
amtisjm  ^  If^aamqm^  ntfiki  ah  todtm  ttmmt  m^iusji^taturf  dili* 
gtmmmeuram  adbHotitt  tt  mtiim  in  kite  man  trudhrt  txptrtas  ^  tern* 
Jkeat^ffkam  rtliqui  amieiJuvtniSf  ^c.  tt  rtiftrd  nom  minimum  tnt  regno 
atcommodum%  ut  inctUt  ejus  in  armisjhu  txpirti,  nam  auda&tr  quiltbtt 

/wit,  fuodjijeirt  ipft  non  dijgidit.  ' 

Amongft 


Lib*  2.  Cap.  4*      Of  Knights  Service.  5e6t«  lOy^ 

[9]  Lamb.  fol.       fnj  Amoog'fl  the  lawes  of  Saint  f^^^i/ the  Ccmfeffor,  it  is  thas 

^35-  **  provided :  DAent  enim  uninurfi  hheri  hwuMis,  UV-.  ficundum  fndvm 

.  fmim^  it  ftcmndum  tenementa/iut  arma  btthtre,  it  iUafemfir  prwnptm  cch^ 

/ir^vart  ad  ttdtimem  rtgni,  ttfirvitiiimdimin^umfmrumiuxtaf ratify 

turn  domini  ngu  ixpUndum  it firagindum.  And  Willimm  the  Conqueror 

confirmed  that  law  in  thefe  words :  Statuimus  itfirmitirpr^icifimHS,  ut 

emms  comitis  et  iarouiSt  et  miiitis,  etJirviiMtis,  it  imi*uir^  hbiri  homms 

iotius  regni  nofiri  pradiBi  habtamt  it  tiniantfi/tmpir  in  arms  it  in  iquis  [70*  2«] 

us  dicet,  it  oportit^  it  quhdjimt/empir  prompti  it parati  ad/irvitium/mim 

intigrum  mobis  ixpUndum  it  piragindum^  cum  fimfir  ipus  adfuiritt/auth' 

See  W 1  cao  aS    ^'^  ^^  "^^'^  dibiui  difiodis  it  tifumiutisjitis  dijurifaarit  ^c.  Oat  . 

Che  Second  Pvt*  of  thefe  two  lawes  the  ftodioua  and  learned  reader  wUl  gather  divers 

of  the  IniKtotes.  notable  things.     And  therefore  if  after  the  lord  hath  the  wardfliip 

(6.  Co.  31.  of  the  body  and  the  land,  the  lord  doth  releafe  to  the  iniknt  his  right 

P»A.  148.)  Ij^  (I^^  feigniorie,  or  the  feigniorie  defeendeth  to  the  iniant,  he  (hall 

be  Ottt  orward  both  for  the  body  and  the  land ;  for  he  was  in  ward 

in  refpe£t  he  was  not  able  to  doe  thofe  fervices  which  he  ought  to  doe 

€0  his  lord,  which  now  are  extindl;,  and  affamti  cau/d  ctffat  caufatum. 

And  our  author  fiuth*  that  the  tenure  by  knighu  fervice  draweth 

unto  it  ward*  marriage*  &c*  fo  as  there  muH  be  a  tenure  continnii^* 

CO.  AC  p.  7.       As  if  the  conufor  in  a  ftatute  merchant  be  in  execution*  and  his  lawi 

d!^  Pi^^^^  alfo*  and  the  conufee  releafe  to  him  all  debts,  this  (hall  difcharge 

^^    ^ '     ^    the  execution ;  for  the  debt  was  the  caife  of  the  execution*  and  of 

the  continuance  of  it  till  the  debt  be  fatisfied*  therefore  the  discharge 
of  the  debt  which  is  the  canfe«  difchargeth  the  execution  which  is  £e 
eSea. 

^  Et  traxt  a  lujf  gard,  mariagi»  it  nlii/i."    So  as  regular^  there 

be  fixe  incidents  to  knights  fervice*  (viai.)  two  of  honour  and  fub* 

miffion*  as  Homage  anaFealtie;  and  ibore  of  profit*  tiz.  fifcuaffCr 

whereof  he  htth  treated  before*  Ward  (/.  i.  wardihip  of  the  land)* 

Mariage  and  Reliefe;  of  all  whicbonr  author  hath  fpoken.    But 

S^l^rm/'^^  there  be  other  inckicuts  to  knightt  fervice  befides  thefe*;  [a]  as 

np*  35^*  "^'^^  pur  fain  fas  chi'valiir,  it  aidi  purfai  mariir,  bfc,  whilch  at  the 

Kegift.  orig.        common  law  were  uncertaine*  and  were  called  ratiwahMa  auxiha, 

io.  87.  becaufe  if  they  were  exceiBve  and  unreafonable  in  the  judgment  of 

Clanvil.lib.  9.     ^^  court  where  they  were  queftioned*  they  ought  not  to  be  paide  : 

fleta  \k  2.        ^"^  "^^  ^  ^^^'  ^  ^  king^s  cafe*  as  in  the  cafe  of  the  fubje^i* 

cap.4Q.  4^Ub.  3.  ^cy  ^^  by  a^'of  parliament  reduced  to  certaincie*  which  are 

ca.  14.  worthy  your  reading  (»)• 

Mirror*  ca.  x. 

^•3*  ^^  «r  Gardt**  or  JVard^  in  Latim  cu^odia.    And  hereof  the  lord  is 

^'"^"'  **  ^^  called  gardian,  cuftos^  and  the  minor  is  called  a  ward*  or  one  in  ward* 

F.  (I.  B.  %%,  b.  [^]  And  albeit  (as  our  author  faith)  knight  fervice  draweth  with  it 

w.  I.  ca.  35.  ward*  &c.  yet  by  cudome  the  heire  of  mm  tha^  hddeth  in  ibcage^ 

a5.E.  3.ca.  XI.    may  be  in  ward* 
ix.H.  4.34.  '      , 

5.^.  3.  II.      Vi<I.  Seft.  1x0.  [^1  S.  H.  3.  Prcfcript  3S.     Palch.  at.  E.  i.      Coram 

(cge  Rot.  43*      Nota  pro  Hibcmia  Prior  del  St.Trioitie  de  Dublin^s  cafe* 

^  Marriagi^^  Maritagium,  betokeneth*  not  onely  the  copulation 
of  man  and  wife  in  mariage*  but  atfo  (as  in  this  place  here)  the  in- 
tereftof  the  gardian  in  beSowing  of  a  ward  in  marriage*  which  the 
law  gave  to  tike  lord;  not  for  his  benefit  onely^  but  that  he  Aoold 

JDUMxh 
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Buttdi  biiiiTertQoofly  and  in  a  good  family  without  difparagement, 
as  (hall  be  faid  hereafter^  which  is  thc'principall  foitnda^ii  of  his 
«ftate. 

[r]  •*  Reliifi*^  Riliviim,  is  derived  from  the  Latitu  word  nltvani  W  ^^  ^•ft. 
for  fo  [</]  ancienc  authors  fay»  and  give  this  reafon :  Sluia  bstrtditas,  r5i*«^Ao 
ftuB  jacetit  fuit  per  aniicefforis  decejfwni  rehvatur  in  manus  handum^  lib.  ».  ca.  i^ 
f/  prQfUrfa&am  rtU^atiotum fa/cienda  erit  ab  b^ruk  quadam  prafta*  hX,  {4. 
/i0»  qua  dicitwr  nlivimm.     And  in  Dome/daj  it  is  called  relevamen-  Fleta,  lib.  i« 
turn  wad  relivaiio.  ct.  xo.&ab.  j» 

The  reliefe  of  a  whole  knight's  fee  is  five  pound,  and  to  accord-  Britt  ca/io,  70. 
ing  to  that  rate.     And  this  reliefe  was  as  feme  hold  certaine  by  the  GlmviUlib.  9. 
common  law ;  [  *  ]  but  the  reliefes  of  earles  and  barons  were  incertune,  ca.  4.  ic  lib.  7. 
and  therefore  were  called  reUvim  rationabiiia ;  but  the  ftatute  of  ^^  9*  Ockua 
Magna  Cbarta^  cap.  a.  limits  them  in  certaine,  and  meutioneth  only  ***.  <*».fl^««»^« 
a  kmght's  fee.    But  I  reade  in  the  book  of  Dome/day,  qtud  Tainus  rVntt  filT'b 
W  miks  ngis  dominicms  m$rUns  pro  nU^amtnto  dimittebat  regi  omnia  Poft.  8^  ii. )' 
armajka^  it  squmm  unnm  cnm/elld  et  alhmjine  fella  \  qubdfi  ejknt  it  [*]  Ockam  ubi 
iomt  ^ii  accipitrHf  prafiabantnr  regi,  utfi  'vtUit  acciperet^  n  ^  a*     ri. 

Since  UttUtw  wrote  [r]  there  is  a  good  law  made  agdnft  fraa-  fj 'f  J^"'  ^'^  ^' 
dulent  feoflfments,  gifts>  grants,  &c.  contrived  of  fraud  to  hinder  or  [«] ,  j.  eiUk. 
defraud  lords»  &c.  of  their  reliefes  and  heriots  amongll  other  things,  ca.5.    17  £•  j. 
for  the  expofition  of  which  ftatote  reade  the  authorities  quoted  in  I^eiiefe  3. 
the  margent.    And  it  is  to  be  obferved,  that  the  words  of  the  faid  ^*  eo^'g^]Ir 
%St  of  13.  Elin,  are,  (bi  it  tberefore  declared,  irdeutud,  and  enaBed)  Xwine^s  ufa* 
and  therefore  like  cafes,  and  in  femblable  mifchief  ihall  be  taken  5.  Co.  6o.' 
within  the  remedie  of  this  aA  by  reafon  of  this  word  (declarid),  Gooche*i  caft.  1 
whereby  it  appeareth  what  the  law  was  before  the  making  of  tlus  i*  9^*  ''• 

|}a«-tB*«  /•%  Pakcman'i  caw. 

fiatou  (a).  ,^  ^    .  ^ 

See  alfo  the  itatutes  oit  3.  H.  7.  c.  4.  ft  50.  £•  3.  ca.  6.    Vide  Mich,  xi*  A;  13.  £li«.  Dier  19  j^ 

«•  ^<?a  Af/fir  svidEr."     [/]  For  regularly  by  the  common  law  the  [/]^^'^  *^^* 
heirc  fliall  not  be  in  ward,  unlcffc  he  claime  as  heire  by  defcent.  The  p  jM'Jilto^S* 
ftatute  of  Merton,  de  bits  qui  primogeniftftiffarefoknt,  \g'\  did  helpe  jf  J.  Re^t!) 
feoffments  by  collufion  in  certaiue  cafes.     And  Britton  faith,  that  Brad.  fo.  85. 
Robert  de  Wabrand  a  fage  of  the  law  did  advife  the  great  lords  of  Brit.  fo.  65. 
the  realme  to  make  the  faid  ftatute,  which  when  it  was  paft,  the  9*  ^*  4*  ^ 
fameaa  tookehis  firft  effea  in  the  heire  offFairand'i  own  heire,  Jl.  ^Mg'/' 
whereof  Britten  maketh  a  fpeciall  remembrance.     But  now  [b]  by  Partridge*!  cafe, 
the  ftattttes  of  5a.  and  34.  H.  8.  of  wills,  he  which  holdeth  lands  by  Pi.  Com.  8». 
knights  fervice  may  by  adt  executed  in  his  life  time,  or  by  his  laft  [^J  3**  ^*  '• 
will  in  writing,  difpofe  of  two  parts,  as  by  the  faid  ads  appeareth.  ^  V*  « 
If  he  difpofe  all  by  ad  executed,  then  it  (hall  ftand  good  againft  the  ^f-  "• »'  ^  S- 
^6«  b«J   heire,  fo  as  nothing  fliall  defcend  unto  the  heire.     But  in  cafe  of  a  (>o.  Co.  So.) 

devife  by  his  laft  will«  a  third  part  ihall  defcend  to  the  hejxe,  though  t'ij'^'*^*^^*^^ 
all  be  devifedaway ;  and  if  the  tenant  leave  a  third  part  to  defcend,  JJ  Co.  75*in*^ 
then  the  devife  is  good  for  the  refidue.  [/]  But  thefe  things  re-  Geoi^Cunoa*« 
ouire  to  many  diverfities  grounded  upon  evident  reafons,  and  are  cafe.  8.  Co.  x63. 
to  plainly  cxprefted  in  my  Commentaries,  as  they  (being  very  long)  Might'e  cafe, 
ihall  not  need  to  be  repeated  here.  [A]  And  that  the  tenure  by  f^-^^^pl'^.* 
knights  fervice  draweth  to  it  ward  mariage  and  reliefe,  is  of  great  ^^'^  *'  ^ 
antiquity,  for  fo  it  was  in  the  time  of  kuig  Jlfred  ( I )  •  [k\  Mir.  oa.  i. 

'^  Qi^ant  ua.3. 

(s)  See  a  note  on  the  fubjea  of  rWr^^,     opinion  the  feudal  tenures  were  iettled  h^ 
poft.  %%.  a.  before  the  Cbnqueft.    But  as  to  this  coa- 

£-5^  I,  J  trwerted  point,  iibe  note  jf«  of  64.  a* 

(1)  This  ihewfy   that  in  lord  Coke*i 

Vol..  I.  <i. 
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40.1. 
4-M. 
15.  £. 
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'<  ^Mm/  /fW  /Mr««/  wtff/."  Here  Littleton  ijpeaketh  not  of  a  dyn 
Inff  feued  by  the  tenant*  for  in  many  cafes  the  neire  (hall  be  in  ward, 
albeit  the  tenant  died  not  feifed,  &c.  nor  in  the  homage  of  the  lord.^ 
As  if  the  tenant  maketh  a  feoffment  in  fee  upon  condition,  and  the 
feoffor  dieth,  after  his  death  the  condition  is  broken,  the  heire  within 
age  entreth  for  the  condition  broken ,  he  (hall  be  in  ward,  and  yet 
(t.  Co.  99*)        the  feoffor  had  no  eilate  or  right  in  the  land  at  the  time  of  his  deaths 

bat  onely  a  condition,  and  which  was  broken  after  his  deceafe. 
r*l  %^  K*  3*  3^*  [*3  ^^^  becaafe  the  condition  reftoreth  the  tenant  to  the  land  in  na- 
tic.  Gw^.  91*  ture  of  a  defcent,  (for  he  (hall  be  in  by  defcent)  by  the  fame  reafotf 
33-  £•  3*  Ihall  it  reftore  the  lord  to  the  wardJhip^  feeing  now  (as  Littleton 

Card.  161.  faith)  the  heire  of  his  tenant  is  within  age,  and  not  able  to  doe  him 

!!'  p'  J*  ***      fervice,  and  no  default  in  the  lord  to  barre  him  of  his  wardlhip. 
Caid.  X 14.    xS.  Aff.  i%*    40.  Air.  36.    ao.  £1.  361.   4.  H.  6. 16.  b.  F«  N.  B.  143.   6.  H.  4.  4.  a* 

[/]  And  fo  I  doe  take  it,  that  if  the  heire  withi;\  age  recover  in  a 
ebtm  nonfmt  compos  mentis  ^  or  for medon  en  difcendrr^  or  remainder  as 
heire*  or  foch  like,  the  heire  (hall  be  in  ward;  for  thefe  be  ftronger 
cafes  than  the  former;  for  here  aright  doth  de(cend  to  the  demand* 
ant*  which  right  bemg  by  courfe  of  law  reftored  to  the  poffeffion  of 
the  heire  within  age,  by  confequence  the  lord  is  to  have  the  ward- 
ihip  of  him,  but  m  the  cafe  of  the  condition,  no  right  at  all  de^ 
fcended  to  the  heire,  as  hath  beene  faid. 

And  fo  if  tenant  in  tayle,  the  remainder  in  fee,  maketh  a  feofie- 
P*I?*  '??•  «  acnt  in  fee,  and  dyeth  leaving  the  iflfue  in  taile  within  age,  if  the 
(i.Rt>,  Abr.  3«.)  ^^^^^  infeoffe  the  iffue  in  taile.  whereby  he  is  remitted,  he  (hall  be 

in  ward  to  the  lord  ;  for  as  he  is  reftored  to  the  title  of  the  land  as 
heire*  (b  is  the  lord  reftored  to  his  title  of  the  ward(hip  as  tord  of  the 
fee.  And  as  to  this  purpofe  herein  I  take  no  difference  between^ 
a  right  of  aftion  and  a  right  of  entry  defcending,  when  by  a^on  the 
rijght  of  the  land  is  lawfully  recovered 'by  the  heire  within  age,  to 
his  tenant :  and  albeit  he  dyed  not  in  his  homage,  yet  there  was  a 
right  of  homage,  and  no  default  or  laches  was  in  the  lord,  or  a£l 
done  by  him  to  prejudice  himfelfe  thereof. 
If*  Hw  7.  ts.  But  if  one  levic  a  fine  executorie  (asy«r  grant  et  render)  to  a  man 

and  his  heires,  and  he  to  whom  the  land  is  granted  and  rendred,  be* 
fore  execution  dieth*  his  heire  being  within  age  entreth*  he  (hall  not 
be  in  ward,  for  his  ancefter  was  never  tenant  to  the  lord,  and  fo  there 
is  a  manifeft  diverfitie  betweene  this  and  the  other  cafes.  Et^c  dt 
eateris. 
l3.£LD>era9S,       P"^  if  the  tenant  maketh  a  feoffement  in  fee  of  lands  holden  by 

knights  fervice  to  the  ufe  of  the  feoffee  and  his  heires,  untill  the 
time  that  the  feoffor  pay  to  the  feoffee  or  his  heires  a  hundred 
pounds*  for  the  which  a  time  and  place  is  limited ;  the  feoffee  dyeth* 
his  heire  within  age,  the  lord  (hall  have  the  wardfhip  of  the  bodie 
of  the  heire*  and  of  the  lands  of  the  feoffee,  conditionally,  for  he 
cannot  have  a  more  abfolute  intereft  in  the  ward(hip*  than  the  heire 
hath  in  the  tenancie :  therefore  if  the  feoffor  pay  the  money  at  the 
day  and  place,  and  entreth  into  the  land,  in  this  cafe  both  the  ward* 
{Pofti^S.  a»)      (hip  of  the  bodie  and  lands  is  devefted,  becaufe  the  lord  had  no  ab- 
folute intereft  in  either  of  them,  but  doth  depend  upon  the  perform- 
ance or  not  performance  of  the  condition, 
f*]  xft.n.4.i6.       f  *J  S®  >^  tbe  conufor  of  a  fine  executorie  of  lands  holden  by 
^  TMri^.      kmghts  fervice  dyeth*  his  heire  within  age*  the  lord  (hall  have  the 

ward{h][>  of  the  bodie  and  land :  but  if  the  conufee  entreth,  the  heire 
is  difterited*  and  the  lord  hath  loft.the  whole  benefit  of  his  ward* 
fliip* 

If 
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If  the  diffdfce  ciyeth,  his  hcire  being  within  age,  [«]  the  lord  W4i.B.3.|2»i., 
Audi  have  the  wardfliip  of  the  heire  of  the  bodle  of  the  difTeifee. 

[n]  But  put  the  cafe,  that  in  that  cafe  the  dxiTeifor  dieth  feifed,  and  [»]  15.E.4.  ix. 
is  heire  within  age,  the  lord  may  feife  the  wardfhip  of  his  heire 
ftlfo,  and  of  the  land  alfo :  but  the  doubt  is,  whether  the  heire  of  the 
difieifee  (hall,  after  the  defcent  to  the  heire  of  the  difleifor,  continue 
in  ward,  for  that  after  the  defcent  the  heire  of  the  dilTeifor  is  become 
his  lawful  tenant,  and  the  heir  of  the  dilTeifee  is  not  tei^ant  unto  him 
ontill  he  hath  recovered  the  land. 

licejtuique  mfr  before  the  ftatute  of  27.  H.  8.  had  dyed,  his  heire 
within  age,  the  lord  [*]  ihould  have  had  the  wardfhip  of  his  heire ;  W  »^  M.«.  $* 
and  if  the  fcoflfee  had  dyed,  his  heire  within  age,  the  lord  ihould  4- «•  7-  ««P-  >^ 
have  had  the  ward(hip  of  his  heire  alfo,  and  fo  a  double  wardfliip  for 
one 'and  the  fame  land,  the  one  by  the  datute  of  4.  H.  7.  the  other 
by  the  common  law* 

f^]  Tenant  by  knights  fervice  maketh  a  gift  in  taile,  the  re*  [^]4t.B.3«iC. 
mainderin  fee,  tenant  in  taile  maketh  a  fcoiFemcnt  in  fee,  and  tit  Avowrici64* 
dyeth)  his  heire  within  age,  the  Iqrd  fludl  have  the  wardfhip  of  him ;  *g'  £/,%^|,. 
and  if  the  feoffee  dieth,  his  heire  within  aee,  the  lord  (hall  have  the  l^  £,  ^  2*5. 
wardfhip  alfo  .of  his  heire,  and  of  the  land.  '   31.  B.  3.  tit.  . 

Card.  1 16.      18.  t.  3.  ^.      14.  H.  4.  38.       i.  H.  5.  Grint  43.       5.  %.  4.  %*      1-  ^«  4-  *7* 
I5.E.4.I3.      a.  E*"!.  Avow.  tSi. 

If  tenant  by  knights  fervice  maketh  a  gift  in  taile,  And  the  donee 
maketh  a  feoffment  in  fee,  and  the  donee  dieth,  his  heire  within  age,  (a.  Ro.  Abr.  3^.} 
the  donor  ihall  have  the  wardfhip-  of  him ;  becaufe  he  is  hb  tenant 
in  right.     [;]  But  if  the  feoffee  dieth,  his  heire  within  age,  the  [f]  So  wit  it 
donor  (hall  not  have  the  wardfhip  of  his  heire,  but  the  k)rd  para-  |,  ^*"j7'*  *^ 
mount;  becaufe  he  is  tenant  infaii  to  him;  neither  fhall  the  donor  gj^co  »^*Cufw 
avow  upon  the  feoffee  or  his  heire  for  the  fervices  due  unto  him,  which'niyfelfe 
becaufe  he  muft  in  his  avowry  fhew  the  reverfion  in  fee  to  btf  out  of  heard  and  noted, 
him  by  the  feoffment,  and  confequently  the  fervices  incident  to  the  »n  fir  Thomas 
reverfion  arc  alfo  out  of  him,  but  he  fliall  avow  upon  the  donee  and  ?^?*i'' "^^^  ^. 
hisiffues:  [r]  and  thus  are  all  the  bookes  that  feeme  to  be  at  vari-  foiie/j^firTfao! 
ance,  either  anfwered  or  reconciled.  Wyat*s  cafe  ubi 

fupra. 
[d]  ^  La  terre  tenus  de  luy,  Wr."  Littleton  here  fpeaketh  of  lands  \a]  Olanv.. 
holden  of  a  fubjedl:  for  if  a  man  hold  land  of  the  king  by  knights  lib.  7.  cap.  19., 
fervice  in  capite,  and  other  lands  of  other  lords,  and  dieth,  his  heire  9'*^'  ^^^-  *• 
within  age,  the  king  fhall  have  the  wardfhip  of  all  the  lands  by  his  J?-.?^'  ^*f7* 
prerogauve :  and  this  was  due  to  the  kmg  by  the  common  law,  the  Fieta,u.^  c.  xo* 
fees  of  certaine  excepted,  as  in  the  ftatute  of  fr^tr^gati'va  rtgis,  9.  H.  3. 

cap.  I.  appeareth.  Pterog.  25^ 

'^         '^^  JH.H.3.  ib.  a6. 

Rot.  Finioxn.    6.  Johao.  StaL  Prxrog.  Reg.  c.  i« 

But  if  a  man  holdeih  lands  of  the  king  by  knights  fervice,  as  of  W  Braft.iib. 
an- honor  or  mannor,  &c.  [^]  in  that  cale  the  king  fhall  onely  have  ^P'a-Mag. 
the  lands  holden  of  him,  and  not  of  any  other.     Yet  by  reafon  of  ^^  g.^^M/A^* ' 
tenures  of  the  king  by  knights  fervice  of  certaine  honours,  (while  ^,  e.  3'  5/ 


duchy  of  LancaJIer  in  the  county  palatine  (1)*  (liRoTAbr, 

Whea^o3.>.  .. 

.    .  (i)  [Sec  Note  39.3 
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\0}:  ^;  *'*•        ['1  When  an  hdfc  hath  bin  in  ward  to  the  king  by  reaibn  of  a 

S  H  8  Br  ^^^^^  '*  ^^-^"'»  ****'  **"  ^^^  •?*  ^*  "*"^  ^'^^  Hycry^  which  is  halfe  a 
dt  Lifcry  60.  T^are's  profit  of  his  lands  holoeo.  fiat  if  he  be  of  full  age  at  the 
Vid.  Sea*  J  54.  time  of  the  death  of  his  anceftor,  then  he  (hall  pa^  for  lands  in  poP 
(F.  N.  B.  S55.  feiDon  a  whole  yeare's  profit  for  f  rimer  Jei/sH :  but  if  it  be  of  a  rever- 
^*)  fion  expedant  upon  an  eftate  for  life,  as  tenant  in  ddwer,  tenant  by 

the  curtefie»  or  tenant  for  life,  then  he  (hall  pay  but  the  moiety  of 

one  yeare's  profit. 
[1/1  I.  £1.  DIer        [J]  If  the  heire  be  in  ward  by  reafonof  a  tenure  of  an  honour  or 
i^'-  mannor,  (except  as  before)  he  (hall  not  fue  liverie,  but  an  oufier  U 

it]  31.  R  S.tic*  mai$u€Mm  txitibusp  albeit  he  never  made  tender.     [^]  And  if  he  be 
av.  Br.  62.        of  full  age,  the  king  (hall  have  no  primer  feifite^  but  reliefe.     Bnt 
where  the  tenure  is  in  capiUy  there  the  king  ihall  have,  the  meane 
profits  nntill  the  tender  be  made  ;  and  if  the  tender  be  made,  and 
not  duely  purfued,  the  king  (hall  alfo  have  all  the  meane  profits, 
r^  38.  H.  8.  [/]  He  that  hddeth  of  the  king  by  foca^  in  chiefe,  and  dieth, 

fiver.  Br.  60.      his  heire  of  full  age,  the  king  (hall  have  livery  and  primer  foyin 
45-  E.  |.  1 1.       onely  of  the  lands  fo  holden,  and  not  of  the  lands  holden  of  others, 
iwn"  1 3.  b?*       \l\  ^"'  ^  ^'^  ^•"'^  ®f  ^'^^^  *  tenant  in  focage  in  chiefe  be  within  the 
\l\  20.  £l/Dy.    age  of  fourteene  at  the  death  of  his  anceftor,  he  (hall  neither  fue  li«  * 
361.  very,  nor  pay  primer  feifiu^  either  then  or  any  time  after :  and  the 

F.  N.  B.  ft59.  b.  reafon  thereof  is,  for  that  the  cuftodie  of  his  body  and  lands  in  that 
[^]  F.N.B.163.  ^^^c  belong  to  the  pr^chein  amy^  as  gardian  in  focage.     [ifr]  Neither 
7.  £.4. 17.         ihall  the  king  have  primtr  feifin  of  lands  holden  in  burgage,  (as 
jStanf.  Pmr.        {ixokt  have  faid)  for  that  it  is  no  tenure  in  capite* 
i?  ^L!*^  Note,  there  is  a  generall  livery,  and  a  fpeciall  livery.   A  generall 

»»•  H*  livery  hath  two  properties : 

Firft,  it  is  full  of  charge  to  the  heire,  for  he  mud  have  an  office  in 
every  county  where  he  hath  land,  or  elfe  he  cannot  foe  a  generall' 
livery,  and  he  mufl  fue  out  his  writ  of  tttate  trohandd^  ^r. 
f i]  46.  £•  3'  31*      \t\  The  fecond  property  is,  that  it  is  full  of  danger :  ^r^^  it  con- 

»'*  H  ^6  Vs*  b  *^^"^**'*  ^^  ****''*  ^^^  •^*'"  *^**''  *^  ^^'^'^  *"y  tenure  found  in  the  of- 
33!  H.'  6.  50.  *  ^*  •  Secondly,  if  livery  be  not  fued  of  all  and  of  every  parcell 
ft9!  Afl*.  8.  which  the  king  ought  to  have,  whether  it  be  found  in  the  office  or 

*f  1.  Com.  Count,  not  found  (for  a  generall  livery  could  not  be  fued  by  parcels)  the  li- 
of  UiccAer's  yerie  is  void,  and  the  king^  may  refeife  the  lands,  and  be  anfwered  of 
&^5?*ia  K.i!  the  meane  profits.  So  it  is  if  the  office  be  infuffident,  or  the  proceiTe 
Lit.  2*8.  '  whereof  the  livery  was  made  be  infuffident,  or  the  like,  the  king 
2.  H.  7.  fol  14.  ihall  reieife,  as  is  aforefaid.  [a]  Therefore  for  the  eafe  of  the 
[0]  1.  H.4.6.  b.  heire,  and  for  avoyding  of  fuch  danger,  the  hdre  for  the  moft  part 
37.  H.  8.  Eftop.  fiieth  ont  a  fpedall  livery,  which  containeth  a  beneficiall  pardon  and 
7.''B.*6?lb.  »a2»  faveth  the  faid  charges,  and  preventeth  the  faid  conclufion,  and  the 
»ciirii«l<l*t  cafe.*  ^tb^i'  dangers;  which  being  of  grace,  and  not  of  right,  as  the  ge«> 
•Tr.8.  Ja.  incitr.  nerall  livery  is,  the  king  may  well  and  juftly  take  more  for  a  fpe- 
^ard.  a3.  £L  dall  Kvery,  than  for  a  generall,  for  the  caufes  aforefaid,  but  ever 
28^11^8.*  Br  ^^^^  ^^^^  moderation  as  the  heire  may  cheerfully  goe  through 
'  tiu  Ut.  56.  *  therewith. 
41.B.  «.  <.  Note,  that  a  livery  is  in  nature  of  a  reftitution,  which  is  to  be 

5.£.  6.  k.  taken  finvoorably:  for  if  livery  be  made  of  a  mannor  cnmpertinin* 

7,7  A<r.48.  tiis,'tht  heire  (hall  thereby  have  the  advowfon  appendant.  Other* 
1*1.  Com.  251.     wife  it  is  in  grants  by  letters  patents. 

(lofco^J"^^'      ^^^^  '***  '^""^  *****  i^////^/«»  wrote  [e]  there  is  a  court  of  wards 

•i!]3*.**H.\  46.  *"^  liveries  eredied  by  authority  of  parliament  concerning  the  or- 

33«H.'8.cap.2i!  ^^^  of  the  king's  wards,  &c.  to  be  holden  before  the  mafter  of  the 

V4*  XnA-  il^i)     wards  and  the  coancell  of  that  court  appointed  by  thofe  ads.  This 

hath 
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[77*  b.l  ^^  made  fuch  t  manifold  alteration*  as  were  too  lone  here  to  be  in*. 

1/  /  *     *  J  felted,  and  doth  belong  to  another  treatife  mentioned  in  the  Epiftle 
of  the  Junfdt£tion  of  Courts,  where  it  were  neceiTary,  that  the  trne 
jnrifdidion  of  that  court  ihould  be  fet  downe,  a  matter  of  no  great 
difficulty,  feeing  it  began  fo  late  by  aothority  of  parliament.     And 
£nce  LittUt9n*9,  time,  [il}  there  is  a  right  profiuble  (Utote  made  [/Ia.E.6.ct.t, 
concerning  the  finding  of  offices  and  other  things,  not  onely  con- 
cerning the  king's  wards,  or  their  rights  and  pofleffions»>  but  fome  (9*  ^o*  >^*) 
other  provifions  very  beneficiall  for  the  fubje£l,in  all  to  the  number 
of  1  a.    Mi*  That  fuch  perfons  as  hold  for  tearme  of  yeares,  of  [«]  4.  E.  4«  23. 
by  copy  of  court  roll,  or  have  any  rent  common  or  profit  atfrtnder  33-  H.  8.  tit. 
oat  of  any  lands  found  in  any  office,  whereby  the  king  is  intituled  to  ^"^  Congeabl, 
the  wardfhip  of  the  lands  or  tenements,  or  to  the  forfeiture  of  the      *  **5' 
lands  or  tenements  upon  attainder  of  treafon,  felony,  pntmumret  or 
any  other  ofience,  yet  may  they  have,  hold,  enjoy,  and  perceive  their 
feveral  efiates,  interefts,  and  profits,  although  they  be  not  found  in 
the  office.     And  this  being  a  beneficiall  law,  the  eftates  of  tenant  by 
fotute  ftaple  merchant  and  elegit^  and  executors  that  hold  lands  for 
payment  of  debts,  are  taken  to  be  within  the  benefit  of  the  claufe :  ryi  ^^  £|;,^ 
f/]  and  fo  is  a  doubt  in  14.  EL  Ditr  cleered.  Dier.  fo.  319* 

2*  Where  it  is  found,  that  the  heire  is  of  fewer  yeares  than  in 
truth  he  is,  he  fhall  not  be  concluded  hereby,  [g]  but  every  fuck  fr]  5*  ^^- 
heire  at  his  very  full  age  may  profecnte  a  writ  oi  atat$  froiandot  ^*^'  'S^* 
and  fue  his  livery  or  ou/itr  k  piaint :  in  which  cafe  he  had  to  re* 
medy  by  the  common  law. 

[a]  3.  Where  one  perfon  or  more  be  found  heire,  where  another  ff^***u*  V  3'* 
perfon  is  heire,  the  partie  grieved  had  no  remedy.  J  J"  ^/ f|  ,5     ' 

30.  Air.  2S.        4.  Co.  56.  &  60.    Sadler's  cafe.      Sranf.  Prarrog.  5S.  b.  52.        5.  E.  4.  4. 
j6.  £.4.4.       1.  H.  7.  14.      2.  H.  7. 12.       4.  H.  7.  15.      8.  H«  7.  II.      F.  N.  B.  262. 
12.  R.  2.  Livery  28.      f  •  N.  B.  233.      7.  Co.  44,  45.  Kcn*s  cafe. 

r 

4.  Or  where  one  perfon  or  more  be  found  heire  in  one  county, 
and  another  perfon  or  perfons  found  heire  in  another  county,  there 
could  have  beene  no  interpleading, 

5.  Or  if  any  perfon  be  untruly  found  by  office  lunaticke,  or  ideot, 
or  dead,  the  party  grieved  may  traverfe  the  faid  offices ;  and  you 
may  rcade  in  KeH*$  cafe  how  the  office  (hall  be  uaverfed  upon  this 
adl. 

[  j]  6.  Where  it  is  untruly  found  by  office,  that  any  perf<;m  at*  [t]  4.  E.4. 23. 
tainted  of  treafon,  felony,  or  pramunirt,  is  fcifed  of  any  lands*  &p*  '^  "•  ^*  *9- 
the  party  grieved,  having  juft  title  of  freehold,  (hall  have  his  ttavers  li^j^r*/^*^* 
oxmonftransdi  droit  (without  being  driven  by  this  douUe  matter  of  j^,  h.*8.  Entre 
record  to  his  petition  of  right  as  he  was  before  this  Aatute)  which  is  Cong.  Br.  125. 
much  more  fpeedy  than  the  petition ;  for  upon  the  petition  there  be  i4-  £•  3-  ^*P*  <4* 
foure  writs  of  fearch,  and  every  one  muft  have  40  dayes  before  the 
ferving,  and  now  but  two  writs  of  fearch. 

\c\  7.  Where  an  office  is  found  by  thefe  words  or  the  like,  fvod  d$  \c\  Vide  6.  Co. 
f i»  W  di  qMibui  t$n€nunta  fradida  tauntur^jwrafra  pr^d*  ignorant 9  6.  Whetlcr'* 
or  holden  of  the  king  per  qu^/ervitiajuratores  ignorant,  it  Siall  not  ^*^ 
be  taken  for  any  immediate  tenure  of  the  king  in  chiefe,  but  in  fuch 
cafes  a  nuUus  inquirendum  to  be  awarded,  as  hath  beene  accuilomed 
of  old  time.    TTiis  branch  hath  beene  well  [^]  expounded ;  for  if  M  la.  EI12. 
t!ic  firft  office  finde  a  tenure  of  the  king  per  qua/ervitia,  l^c.  yet  if  J*'"  ^-  »9*- «• . 
upon  the  meUh  inquirendum  the  tenure  be  found  of  a  fubjedk,  the  s^^^rfj^^^  mS 
firft  office  hath  \o&  his  forte  per  fen/um  bujusftntuti,  and  need  not  be 
tratverfedj  ^nd  the  iweliust  {3c.  is  in  nature  of  the  diem  clauJU  extre* 

^^^^  ^  ^  ^w#a#w 
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wmm  ormamfamux,  ffc.    And  this  was  bot  t  declirttion  of  the  an- 

dent  common  law»  as  by  the  words  of  the  ftatute  fas  bath  bume  ae» 

€ttfiomid  rfM)  It  appeareth;  but  if  apon  the  melius  it  be  found 

againe  m  nncertainely  as  before  is  (ala^  then  it  is  in  judgement  of 

1).  EUs.  Dler      law  a  tenure  in  c^pin^  and  fo  it  was  before  the  making  of  this  ad» 

3^  6  *°^  ^  ^^^  ^^  bookes  that  fpeake  hereof  to  be  tnxended ;  bat  if  apon 

so*  H,  4-'ai  b.    ^^  Mifijtf  a  tenure  be  found  of  the  king  ut  dt  wumerio  ftr  qua/trw^ 

tia%  bfc.  it  (hall  be  taken  for  knights  fervice« 

8.  Where  it  is  found  that  lan£»  3ec.  are  holden  of  the  king  im* 
mediately,  where  in  truth  they  are  holden  of  a  common  perfoo  and 
not  of  the  king  immediately,  and  that  the  heire  is  within  age,  fuch 
beire  within  age  (hall  have  his  traverfe,  Uo^  which  he  could  not  have 
had  by  die  common  law. 

9.  The  meane  lords  of  whom  the  lands  are  holden,  which  the  king 
hath  by  his  preroeative  during  the  minority  of  the  heire,  (hall  re* 
ceive  and  take  fuch  rents  as  are  due  unto  them  by  the  bands  of  fuch 
of  the  king's  officers  as  receive  the  profits  of  the  fame  lands,  where 
before  that  a£t,  the  lords  ufed  to  fpare  the  rents  due,  &c.  during  the 
king's  podeffion,  and  after  livery  fued  charged  the  heire  with  all  the 
arrearages. 

ic.  There  is  a  provifton  for  offices  found  before  the  ftatute  or  be* 
fore  the  20th  day  of  March  next  after  the  ad. 

11.  A  fpeciall  claufe  is,  that  z/drefac^  ihall  be  awarded  npoA 
tytvy  travers  by  force  of  this  a£i,  and  where  the  party  was  put  to 
his  peticion,  there  upon  the  travers  there  (ball  be  two  writs  of 
fearch  granted. 

I  a.  And  laft^y,  if  judgement  (hall  be  given  againft  the  king  opott 

a  travers  by  venue  of  this  a£t,  all  former  rights  appearing  of  reoud 

are  faved  to  the  king.    But  albeit  thefe  points  are  moft  neceflary  to 

be  knowne,  yet  let  us  now  returne  to  LittUtmt. 

S5.  E.  4.  X2.  Littleion  warily  and  materially  (treating  of  a  common  perfon) 

$f*  H.  6  '*        ^^^'  *"^^  ^  ^*/'  holden  of  him,  for  he  (hall  have  nothing  in  ward 

3.H.  7. 5."*      **"*  ^^*  whkh  is  holden  of  him.    Bat  the  king  by  his  prerogative  ^   q     i 

(hall  not  onely  have  fuch  lands  and  tenements,  which  (as  hath  beeii  yjo%  2«J 
faid)  the  heire  of  his  tenant  by  knight  fervice  in  capitt  holdeth  of 
others,  but  fuch  inheritances  alfo  as  are  not  holden  at  all  of  any,  as 
rent  charges,  rent  fecke,  fayres,  markets,  warrens,  annuities,  and 
the  like;  and  fo  is  the  law  cleerely  holden  at  this  day,  as  it  hach  beene 
refolved ;  and  fo  experience  teacheth,  that  the  king  by  his  preroga* 
tive  given  to  him  by  the  ancient  common  law  (hall  have  thofe  inhe- 
r#]  Sttaf.  Pracr^  ritaaces  not  holden,  and  fo  the  quart  made  by  \o\  Staundfordh  deered 
V*'*  and  made  without  <}aeition. 

The  law  is  changed  iince  Littlefn  wrote  in  many  cafes  both  (ot 

•    the  mariage  of  the  oody,  and  for  the  ward  (hip  of  the  lands,  and  a 

.    farre  greater  benefit  given  to  the  lords  then  the  common  law  gave 

them,  and  fome  advantage  given  to  the  heires,  which  before  they 

had  not,  which  (hall  be  touched  briefly. 

Merlcbridga,  Jf  the  father  had  made  an  eftate  for  life  or  a  gift  in  taile  of  landa 

pV  c      8  holden  by  knights  fervice  to  his  cldeft  fonne,  or  other  heir  apparent 

27  H.'s  JO       ^^^"  »8«»  the  remainder  in  fee  to  any  other,  and  dyed,  the  heire 

33.  H.  6.'i4.'      (hould  npt  have  beene  in  waird;  for  this  was  out  of  the  (tatute  ot 

Merlehridge,    B^t  at  this  day  the  heire  (hall  be  in  that  cafe  in  ward' 
for  his  body,  and  a  third  part  of  his  land. 
W31.E,  3.  \a]  So  if  the  father  had  infeofFcd  his  cldeft  fonne  withitl  agd 

Collufion  29.       and  a  (Granger  and  the  heires  of  the  fonne,  and  died,  the  fonne 

^  A  for 
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for 
had 

his  wife  a  joynturc,  or  for  the  advancement  of  his  daughters,  or  sir^'coree^Cur- 
for  the  payment  of  his  debts,  and  after  infeoffe  and  convey  the  land  ron*s  cafe. 
to  his  heire  and  dyed,  his  heire  within  age,  hiis  heire  (hoold  ni:>t  have  la  Eiiz.  960. 
beene  in  ward;  becaufc  he  was  bound  by  the  law  of  nature  and  na-  3»  ^Jjj;  '93'  -  » 
tions  to  provide  for  them ;  bat  now  in  a)!  thefe  cafet  the  heire  (hkU  *®*  g}|**  |^^' . 
be  in  ward  for  his  body,  and  a  third  part  of  the  land,  and  all  this  5.  Marfc  Y<8, 
groweth  by  conftmdxon  upon  the  ftatutes  of  3a.  and  34.  H,  S. 
f  <-]  Bot  if  either  the  eldeft  fonne,  or  any  of  the  younger  fonnes  pur-  M  lo*  Co.  S3, 
chafe  lands  of  his  father,  which  arc  holden  by  Icnights  fervice»  Sond  ^nwd  Lorejf'i 
Jidi,  for  the  reafonable  value,  this  is  out  of  thofe  ftatutes,  and  the  ^^ 
h^ire  ihall  neither  be  in  ward,  nor  fsy  primer /eifitt. 

And  in  all  the  cafes  abovefaid,  (for  example)  if  afeoffement  be 
made  to  the  ufe  of  his  wife  for  life,  or  to  the  ufe  of  any  of  his 
younger  fonnes  for  life,  or  to  the  ufe  of  fome  perfons  for  life  for  pay-* 
inent  of  debts,  and  upon  all  thefe  eftates  a  remainder  is  liofited 
over,  if  the  wife  or  tenant  for  life  dye  in  the  lif^  of  the  father>  [/)  [J]  i.  Cou  91. 
or  if  it  be  conveyed  to  the  ufe  of  the  wife  or  yonger  children  in  fee,  Bingham*$  cafe, 
or  fee-taile,  or  in  fee  for  payment  of  debts,  and  thefe  lands  are  con-  J*  Co.  wb* 
veyed  away  in  the  life  time  of  the  father,  after  the  deceafe  of  the  %^q^  Jg- 
father  no  ward  (hip,  &c.  accrue  th  by  force  of  any  of  the  faid  lla-  Digbye*s  cafe, 
tutes,  for  fnch  ellates  mufl  continue  til]  the  title  of  wardihip  doe 
grow(i). 

[^]  If  the  father  convey  his  lands  holden  by  knights  fervice  W]  14*  Elia. 
either  of  the  king  or  of  any  meanc  lord  to  his  middle  fonne  in  taile^  uicr  30S. 
the  remainder  to  the  youngcft  fonne  in  fee,  and  dyeth,  the  eldeft  be-  fc^!"!* 
lag  within  a^e,  and  the  king  or  lord  feize  the  body  and  two  parts  ^^  Co.  93, 94. 
bfthe  land,  if  the  middle  brother  dye  without  iffae,  the  king  or  the  Bingham's  cafe, 
lord  {hall  hot  have  any  benefit  of  the  ftatute  againfl  him  in  remun-  and  Northcot^s 
der;  for  the  flatute  was  once  fiitisfied,  and  the  ftatute  extendethnot  ^^^'     ^    , 
to  him  in  remainder.  {^n«d  ^ycy's 

[/*]  If  there  be  a  grandfather,  father,  and  divers  fonnes,  and  the  cafr. 

frandfather  in  the  life  of  the  father  convey  his  lands  holden  by  If]  6.  Ca  77, 
nights  fervice  to  any  of  the  fonnes,  this  is  out  of  the  ftatute  of  Sir  George  Cur- 
32.  H.  8.  and  if  the  grandfather  die,  there  is  neither  Wardihip  nor  ^'^u^^    o 
f  rimer  feifin  due;  for  the  father  hath  the  immediate  care  of  hisfohs  8.£ii'.Dler»»l 
(2} .     But  if  the  father  be  dead,  then  the  care  of  them  belongs  to  the 
grandfather,  and  then  if  the  grandfather  convey  any  6f  the  lands  to 
Any  of  the  fonnes,  it  is  within  the  faid  ftatute:  [f]  and  a  convey-  W  to.  Co.8j. 
ince  to  the  ufe  of  any  of  his  coUaterall  blood,  which  is  not  hii  heire  ^i"*-  ^^^^ 
apparent,  is  out  of  the  faid  ftatute.     And  foare  conveyances  either  pj^  -g  *    *■'* 
by  father  or  mother  to  or  to  the  ufe  of  baftard  children  out  of  the 
ftatute ;  for  f^ui  fx  damnato  coitu  nafcuntur,  tnterlibent  non  comfuten-  '^  "^' 

fur.  And  the  preamble  fpeaketh  of  lawfull  generations.  If  a  man 
feifed  of  lands  holden  in  focage  convey  them  to  the  nfe  of  his  wife, 
or  of  his  children,  or  payment  of  his  debts,  and  after  purchafe  lands 
holden  by  knigHts  fer\'ice  in  capite^  and  dieth,  hi6  heire  within  age« 


%fitf,  ana  aictn,  tne  King  inaii  jytic/goa 
have  te  much  of  the  focage  lands  as  will  make  a  full  third  part  of  Baker's  cafe, 

all.  3.00.15,  &c« 

(1)  Vid.  Trin,  8.  Jac.  ley  ai.  AUicQckU        (i)  [Sec  Note  40.] 
c^r«    HaltMSS. 
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all. '  Tke  benefiu,  that  grew  to  the  fabjed  by  thofe  ads  of  pariia- 
ment,  were*  that  tenants  in  fee  firaple  might  devife  their  lands  by 
their  laft  wills  in  writing  in  fuch  manner  and  forme,  as  by  the  faid 
ads  appeareth ;  alfo  that  the  father  might  infeoflFe  his  eldeft  fonne 
or  other  heire  lineall  or  collateral!  of  his  lands  holden  by  knights  fer- 

•1  Co.  i6i.      ^^^*  "^  '^^  ^^'^  ^^  ^^  ^^"^^^  ^'^  ^  ^"^  ^^  ^'^'     ^^^  ^ 
ilkbt^i  call*      *  Migki*i  Cafe  you  fliall  reade  excellent  matter  of  eftatcs  made  upon 

coUnfion  (3). 

And  boui  the  ftatates  of  31.  and  34.  H.  8.  concerning  wills  and 

ward&ips  are  many  wayes  prejudictall  to  the  heires ;  as,  taking  one 

example  for  many,  if  tenant  by.  knights  fervice  make  a  feoffement  fyS*  b.j 

in  fee  to  die  ufe  of  his  wife  and  her  heires,  or  to  the  ofe  of  a  younger 

fonne  and  his  heires,  or  wholly  for  the  payment  of  his  debts ;  in 

Lcon«  Uffvft      thefe  cafes,  although  nothing  at  all  of  the  lands  fo  holden  defcend  to 

ctfe,  ttbi  fopn.     the  heire,  bat  he  is  djlhcrited  of  t&e  fame,  yet  his  body  fliall  be  in 

S«367.  "^^^^     But  this  for  a  little  ufte  may  fufficc.     More  hereof  you 

may  reade  in  my  Reports  in  the  fcTeral  cafes  noted  in  the  mar- 
gent. 

!*•  J*  ?•  *'  PlaMi  age.^*  Full  age  regularly  is  one  and  twenty  yeares. 

s.  H.  5. 4.  «'  EntiKdment  it  /rjr/*     EnUndtnunU  f •  «•  inulUBus^  the  nnder« 

^^  ^^  ftanding  or  intelligence  of  the  law.    Regularly  judges  ought  to  ad- 

Poll.  314.^.)      J^^S^  according  to  the  common  intendment  of  law. 
o  If  6  8  *  ^^  intendment  of  law  vt^r^  parfon  or  redlor  of  a  church  is 

»i.  E.*3. 31,  a.    fnp]K>fed  to  be  refidcnt  on  his  benefice,  onlefl!e  the  contrary  be  ' 

»7*  H.  8. /o!  JO.  proved- 

Of  common  intendment  one  part  'of  a  mannor  ihall  not  be  of 
another  nature  than  the  reft* 

Of  common  intendment  a  will  fhall  not  be  fuppofed  to  be  made 
by  coUofion*  In  f 069  qu9d  Jk  bahtt  ad  bmitm  it  mmlumt  magis  d^ 
honot  qnam  de  mah  lix  intemdit.  Ltx  iniendit  vicuium  'vicini  /m3a 
Jcire.  Nulla  iMffffikiUa  attt  inhmttfta/mnt  fr^e/umiuda^  'vera  autem  H 
hontftaj  et  ppffihilia*  Lixfimptr  intendit  quod  (Cftuemt  rationi*  As  in 
this  cafe,  the  gardian  ihall  have  the  cuttody  of  the  land  nntill  the 
heire  come  to  nis  full  agre  of  one  and  twenty  yeares ;  becanfe  by 
intendment  of  law  the  heire  is  not  able  to  doe  knights  fervice  before 
that  age,  which  is  grounded  upon  apparent  realon.  There  note, 
that  the  full  age  of  a  man  or  woman  to  alien,  demife,  let,  contrad, 
&c.  is  one  and  twenty  yeares,  the  civill  law  five  and  twenty  yeares, 
for  then  the  Romanes  accounted  men  to  have  flenam  maturitatem^ 
and  the  Ldmhards  at  eighteene  yeares. 

Yide  Biitton,  *'  Si  li  hein  nrfiit  marit  al  temps  del  mert  de  tiel  aunte/fer,  tit*** 

^  169-  JtiHcefier  is  derived  of  the  Lasine  word  ameceffor^  and  in  law  there  is 

a  difference  between  antecefer  and  pr^edecejffQr.    For  antecejir  is  ap- 
plied to  a  natural  perfon,  as  /.  S.  et  antecej/ores  fii  ;  but  pradeceffer  is 
applied  to  a  body  politique  or  corporate ;  as  Epiftofue  London,  ei 
fradeeejforesfui.     Re&or  de  i>.  et  fnedeceffores/ui,  Sc> 
CItnvil.  lib.  7. 

cap.  1.  Mirror,  .«  Misji  tiel  tenant  devie  fin  heire  female  efieaut  del  age  de  l\  ant, 
cap.  5.  fea. ».  £cf^  It  ^„j  tjjg  reaibn,  as  I  finde  m  antiquity,  wherefore  the  law 
VsrK*  ^ '  g^v^  the  manage  of  the  heire  female  if  fhe  were  within  the  age  of 
3^  H,  6.  cap.  s.  -fourtcenr, 

(3)  [SeeNota^i.] 


9-  a-] 


Lib.  2.  Of  Kn^hts  Service*  '  ScSt.  103. 

foorteene^  tad  that  flie  flioold  not  mjury  herfelf»  wtStfur  ci§  §ut  Us 
hiirtsftmaUt  de  nojhre  terre  nt  ft  marierwt  a  nous  tntmus^  et  Jount  U 
naus  caviendroit  kur  homage  prendrtyji  eux  fi  puiffent  maritra  losar  «tw- 
Imst,    This  is  a  fpeciall  age  for  an  heire  femaJe  to  be  out  of  ward, 
if  ibe  atuine  unto  it  in  the  life- time  of  her  anceftor  ;  for  at  that  age 
ihe  may  have  a  hafband  able  to  doe  knights  fervice.     A  woman  3$  H.  6. 40. 
hath  ievtJCk  ages  for  feverall  parpofes appomted to  her  by  law:  ai^  Bradtoo,  lib. 2, 
icven  yeares  for  the  lord  to  have  Mpurfik  marier ;  nine  yetres  to  (If'R J/al  54.x 
deferve  dower;  tweWe  yeares  to  conient  to  manage ;  until  foorteene  6/co,'73.  k; 
yeares  to  be  in  ward ;  four'teene  yeares  to  be  out  of  ward  if  fhe  at- 
tained thereunto  in  the  ]ife  of  her  anceilor;  iixteene  yeares  for  to 
tender  her  mariage  if  (he  were  under  the  age  of  fburteene  at  the 
xleath  of  her  anceftor;  and  one  and  twenty  yeares  to  alienate  her 
lands  goods  and  chattells. 

A  man  alfo  by  the  law  for  feverall  purpofes  hath  divers  ages  aT.  34.'E««.Stxt>. 
figned  unto  hiro»  viz.  twelve  yeares  to  take  the  oath  of  allegiance  GUnvil.  lib.  7. 
in  the  torne  or  leet;  fourteene  yeares  to  confent  to  mariage;  four*  ^^'.'*  P*^^* 
teene  yeares  for  the  heire  in  focage  to  choofe  his  gardian,  and  four-  BrtSln  nb.  a« 
teene  yeares  is  alfo  accounted  his  age  of  diTcretion;  fifteene  yeares  chp^^j* 
for  the  lord  to  have  vA  pur  fairs  fitx  cbvvaUr\  under  one  and  twenty  F.  N.  B.  sox. 
to  be  in  ward  to  the  lord  by  knights  fer/ice;  under  fourteene  to  (»•  Ro.Ab.13^ 
be  in  ward  to  gardian  in  focage;  fourteene  to  be  out  of  ward  of  '^  ^^ 
eardian  in  focage ;  and  one  and  twenty  to  be  out  of  ward  of  gar- 
oian  in  chivalrie^  and  to  alien  his  lands  goods  and  chattels* 

•*  Mes  Ji  tiel  heire  female  foit  delns  Page  de  J^  am  it  nient  marie,  35.  H.  6. 5z« 
ISc^Jifiignior  a<vera  la  gar d  del  terre,'*     But  put  cafe  that  the  lord   tit.  Card.  71* 
cannot  have  the  ward(hip  of  the  land,  as  if  the  lord  before  the  age  p^|^  3^*^'  \  ^ 
of  fourteene  grapteth  over  the  wardfliip  of  the  body,  in  this  cafe  the     '  k.  6.^40!^^ 

frantee  of  the  body  cannot  enjoy  the  benefit  of  the  two  yeares, 
ecattfe  he  cannot  hold  over  the  land,  and  the  lord  which  hath  the 
wardfiup  of  the  land  only  ihould  lofe  thebenefit  of  the  two  years,  be* 
caufe  he  hath  the  lands  onely,  and  cannot  tender  any  mariage ;  there • 
fore  in  this  cafe  the  lieire  female  (hall  enter  into  her  land  at  her  age 
of  14.  yeares.  So  if  a  tenant  hoideth  of  one  lord  by  priority,  and  of 
another  by  pofteriority,  and  dieth,  his  heire  female  within  the  age  of 
14  yeares,  the  lord  by  pof^eriority  (hall  have  the  lands  but  until!  her 
age  of  14  yeares,  becaufe  the  mariage  belongethnot  to  him.  Alfo  Brirton,roL  1^9. 
if  the  lord  marieth  the  heire  female  within  the  two  yeares,  her  huf-  35*  ^^  6*  5^ 
band  and  fhe  (hall  prefently  enter  into  the  lands :  for,  eeffante  caujog 
ceffai  effsBus ;  it  eeffante  rations  Ugih  ce£at  hensfcium  Isgis, 

if  the  lord  tender  a  convenable  mariage  to  the  heire  within  the  35- 1^*^*  S}- 
two  yeares^  and  ihe  mary  elfewhere  within  thofe  two  yeares,  the  ^^-^^  ^'^  "'" 
lord  ihall  not  have  the  forfeiture  of  the  mariage ;  for  the  fiatute  e/co.  71.  the 
giveth  the  two  yeares  onely  to  make  a  tender.  lord  barciVa 

cafe. 
**  Etfi  lifeignior  deins  Iss  dits  2  ans  ne  luy  tender  tiel  mariage,  He* 
dmsqus  si  alfns  dsl  dits  Z  ans  poet  entrer,  et  oufts  lefei^mor* '   This  is 
fo  evident,  as  it  ncedeth  no  explication* 

**  Mssfi  del  hiin  femaie  foit  maris  deins  Page  de  1\  ans  sn  la  <vie  F.  N.  B.  s43« 
fai  OMSsfisr,  it  fan  aneeftsr  dsn^is  el  efteant  deins  age  de  \^  ans,  lefeig* 
ni^  n^aivera  la  gardfsrfqus  ds  la  terrs  jefque  al  age  ds  \s^  suu,  t^s*'* 
Note,  albeit  the  heire  female  be  maned  at  the  age  of  twelve  yeares 
in  t)te  life  of  her  anceftor,  (at  which  age  (he  may  confent  to  ma* 
trimony)  to  a  man  of  fuH  age,  that  is  able  to  doe  knights  fervice, 
yet  if  the  anceftor  die  before  her  a^e  of  fourteene^  the  gardian  (ball 

have 
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hkve  tKe  land  until!  her  age  of  foarteene,  becaofe  (as  hath  beene 
fiud)  that  is  the  time  appointed  by  the  common  law.  And  fo  if  the 
keire  teale  be  niaried  in  the  life  of  the  anceftor  at  his  age  of  fbar- 
teene  yeares,  and  the  anceftor  dieth,  the  lord  (hall  have  the  lani 
m^  the  ward  commeth  to  the  age  of  one  and  twenty. 

*'  Car  ch  tft  bmrs  dtl  caft  del  ditjlatute,  infant  que  Ufeignior  m  f^i^ 
'   tindtr  mariagt  a  luy  que  eft  marie* 

Natura  non/acit  'vacuum,  nee  lexfufer<vacuum.  The  law  doth  never 
enforce  a  man  to  doe  a  vaine  thing. 

And  where  the  faiH  flatute  of  ^.  i  •  ^iveth  unto  the  lord  the  (ai^ 
two  yeares,  thereby  is  implyed»  that  if  he  dyeth  within  the  two 
yeares,  hii  executors  or  adminiftrators  (hall  have  the  fame.  For 
when  the  ftatute  vefteth  an  intereft  in  the  lord,  the  law  giveth  the 
fame  to  his  executors  or  adminiftrators.  Then  put  cafe,  that  a  lord 
hath  the  wardlhip  of  the  bodle  and  land  of  an  heire  female,  and 
maketh  his  executor,  and  dyeth  before  her  age  of  fourteene  yeares» 
whether  the  executor  (hall  have  the  two  yearcs,  biecaufe  the  execu« 
tor  is  not  lord.  But  I  take  it,  the  executor  having  the  wardlhip  of 
the  body  and  land,  (hall  in  that  cafe  have  the  two  yeares^  for  that 
they  werie  veiled  in  the  lord  (i). 

It  is  further  provided  by  the  faid  ftatute,  that  if  the  lord  tender  a 
{Crck  Jam.  151.)  convenable  mariage  to  the  heire  female  within  the  faid  two  yeares» 

and  the  heire  female  refufeth,  then  the  lord  (hall  hold  the  land  untill 
her  age  of  one  and  twenty  yeares,  and  further  untill  he  hath4evied 
the  value  of  her  mariage.  But  if  the  lord  doth  not  tender  a  man- 
age  within  the  two  yeares,  he  (hall  lofe  the  value  of  the  mariage^  and 
content  himfelfe  with  the  two  yeares  value* 


II.  £.  3« 
Biec.  77. 

4-  E-  3-  55- 
%%,  Aff.  p.  7 


3f .  Afl*.  p.  26. 


6.  Co.  71.  L» 
Dircie's  cafe. 


3$.  H.  6.  5a. 

Card.  71. 

35.  H.  6.  51. 
Card.  71. 
6.  Co.  71.  lord 
Darcie*!  cafe. 
Britcon  169. 


*'  Cat  decant  le  dit  ftatute^  tfr.  ficome  appfeft  per  le  reieajr/all  et 
parols  de  le  dit  Jlatute.'*  Ncta,  the  rehearfall  of  preamble  of  the  (bi« 
tute  is  a  good  meane  to  find  out  the  meaning  of  the  (latute,  and  as 
it  were  a  key  to  open  the  underftanding  thereof  (i).  The  tender 
of  a  mariage  to  an  heire  female  before  the  age  of  fourteene  is  voids 
which  muft  be  nnderflood  where  the  lord  may  hold  the  land  for  the 
faid  two  yeares,  for  then  the  (latute  appointeth  the  time  of  the  ten« 
der ;  but  where  the  lord  cannot  have  the  two  yeares,  he  may  tender 
a  mariage  to  the  heire  female  at  any  time  after  the  age  of  twelve 
and  before  fourteene,  for  fo  he  might  have  done  at  the  commoa 
law. 


Sea. 
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^IT 0  TJy  que  le  pleine  age  de  male 
^  ^  etfemaky  folonque  U  common  par- 
kmcey  eft  dit  Vage  de  11  ans.  Et 
tage  de  difcretion  eft  dit  Page  de  14. 
ans\  car  a  tiel  age^  le  ef^ant  que  tjl 
marie  dtins  tiel  age  a  un  feme^  puit 
agreer  a  tiel  mariage  9U  difagreer. 


'J^OTE,  that  the  full  age  of  malo 
"^^  and  fennale,  according  to  com* 
moil  fpeech,  is  (aid  the  age  of  a  I 
yeares.  And  the  age  of  diferetion  is 
caUed  the  age  xJi  14  vealres ;  for  ^  this 
age^  the  iniant  wbicn  is  maried  within 
fiich  age  to  a  woman,  may  agree  or 
difagree  to  fuch  mariage. 

OF 


(i)  See  6.  Co.  74.8* 


(*)  [SeeMotf  4a«} 
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I^F  foil  afre,  which  is  the  age  of  one  and  twenty^  and  of  the  age 
^^  of  difcretioD,  which  is  the  age  of  fooneene  (3),  fomewhat  hath  ^Ante  7S.  b«) 
beene  fpoken  before  (4).    But  now  to  the  point  of  agreement  or  e,  M«r  Card. 
xlifagreement  in  this  cafe.     The  time  of  agreement,  or  difagree^  Br.  Pi.  ultimo. 
sneDt»  when  they  marrie  infra  annos  nuhiUs^  is  for  the  woman  at  it  39-  £•  3-  32*  31* 
•or  after,  and  for  the  man  at  fourteene  or  after,  and  there  need  no  tf*''*  ^S'^*  *" 
new  manage,  if  they  fo  agree ;  but  difagree  they  can  not  before  the  RjifJlji.  ia 
faid  ages,  and  then  they  may  difagree,  and  marie  againe  to  others  bank  ie  roy 
without  any  divorce;  and  if  they  once  after  give  confent,  they  can  Banrilefs  caTe. 
never  difagree  after  ( i ).     If  a  man  of  the  age  of  fourteen  marry  a  (j.^^,  Abr.^n, 
woman  of  the  age  of  ten,  at  her  age  of  twelve  he  may  afwell  dif-  3.  inft.  89.) 
agree  as  (he  may,  though  he  were  of  the  age  of  confent;  becaufe  in 
contra6b  of  matrimony,  either  both  mull  be  bound,  or  equal  elec- 
tion of  difaereement  given  to  both ;  and  fo  I  emwtrfo^  if  the  wo* 
ipan  be  of  ue  age  of  confent,  and  the  man  under  (a). 
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Tf  T  Ji  U  gardetn  en  chivalrie  tnarii 
^^  un  foits  U  garde  deins  Page  de 
14  ans  4  un  feme^  et  puis  s*il  al  age  de 
14  ans  difagree  a  le  mariage^  il  eft  dit 
per  a/cunsy  que  t enfant  rCefi  pas  tenuz 
per  le  ley  d*efire  autrefoits  marie  per 
fin  gardfine^  pur  ceo  que  le  gardeine 
avoii  unfiits  le  mariage  de  luy^  et  pur 
ceo  il  fuit  hors  de  fan  garde  quant  al 
garde  de  fin  corps.  Et  quant  il  avoit 
un  foits  le  mariage  de  luy^  et  un  foits 
fuit  hors  de  fin  gardt\  il  rCavera  plus 
avant  le  mariage  de  luy  (3). 


A  N  D  if  the  gardian  In  chivalrie 
-^  doth  once  marie  the  ward  within 
his  age  of  14  yeares  to  a  woman,  and 
if  afterward  at  his  age  of  14  yeares  he 
difagree  to  die  mariage,  it  is  iaid  by 
ibme,  that  the  inikat  is  not  tied  by 
the  law  to  be  againe  maried  by  his 
gardian,  for  that  the  gardian  had  once 
the  mariage  of  him,  and  becaufe  he 
was  once  out  of  his  ward  as  to  the 
ward  of  his  bodie.  And  when  he 
had  once  the  mariage  of  him,  and  he 
was  once  out  of  his  wardfliip,  he  (hall 

no  more  have  the  mariage  of  him. 

* 

TT  is  a  maxime  in  law,  Slubd  dcminus  non  tnaritahit  mtnorem  in  euf  13*  S*  >• 

■■•  todidfudnififemel.     And  another  faith.  Si  femel  legitime  rmpt*  »  *'!".*  37* 

fuer*9  tfff,  poftmodum  non  tenebuntur  fuh  cuftodid  donunorum  effe.  Albeit  Qi^n  °5|*  \^^^ 

this  mariage  is  defaSoy  and  not  dejure,  and  though  the  difagree-  cap.  n. 

ment  diflblveth  it  ab  initio,  yet  the  lord  (hall  never  have  the  mariage  27-  H.  6.  Card, 

of  him.  "^ 

And  fo  if  the  jgardian  marieth  his  ward  to  a  woman,  and  after  27.  h.  6.  Card, 

the  mariage  is  diilblvad  by  reafon  of  a  precontrad  (4)9  yet  the  gar-  118. 
<&m  (hall  never  have  the  mariage  of  the  ward  againe. 

But  if  one  ravifheth  a  Ward  from  the  lord  and  marieth  him  with-  ^7-  H.  6.-  Gard^ 

in  the  age  of  confent;  in  that  cafe,  if  the  lord  taketh  again  his  '^^* 
ward,  and  he  at  the  age  of  confent  difagreeth  to  the  mariage,  the 
lord  ftall  have  the  mariage  of  him,  for  he  never  had  it  before. 

So 


(3)  [See  Note  43.] 

(4)  To  lord  Cokeys  account  of  the  feveral 

a»  of  a  man  and  woman,  which  is  given  in 
« 78.  b,  add  u  Hal.  Uift.  Pl.  C.  17. 


[79.  b.] 

(i)  [See  Note  44.3 

(2)  [See  Note  45,] 

(3)  In  L.  and  M.  the  words  quaredeboe 
are  added. 

(4)  [Sec  Noto  4^,] 
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F.  N.  B.  143*  So  Vktmk,  if  the  tnceftor  murieth  his  heir  apparent  imfra  ammr 

nuhiliSf  and  dieth  his  heire  within  age«  the  ward  difagreeth,  the  gar- 
y.  H.  6.  II.         dian  Ihall  have  the  wardihip  of  him.    The  fame  law  it  is  in  the 

£ime  cafe,  if  the  wife  dyeth  before  the  age  of  confent»  the  lord 
ihall  have  the  manage  of  the  heire. 

And  fo  note  a  diverfity  when  the  ward  is  maried  by  the  anceflor 
I']  3o*  ]^  I-  or  by  a  raviiher,  and  when  by  the  gardian  himfelfe.  [a]  For  if  the 
9*^^S^*  anceftor  marie  his  heire  apparent  infra  antni  nuHies  and  dyeth»  in 

ganl.  itS.  ^'  ^^>  if  the  mariage  be  di/Tolved  bv  difagreement  either  of  the 

ai.E.  3. 19.  ward  or  of  his  wife,  the  gardian  fliaU  have  the  mariage  of  him. 
so.IL.  3*  [^]'Aod  ib  it  is  if  a  ravi(her  marry  a  ward  infra  annos  nmiilis,  and 

S*^  ^  R.  ^^  mariage  is  diffolved,  m/ufra,  the  gardein  ihall  have  the  man- 

ibfdeni  ixi*  ^8^'  ^^  ^^^  ^^^^  ^^^^  ^^  ^^'^  ^^  ^^  ^S^  ^^  tenne  yeares  be 
35.  H.  6.45.  maried  without  the  eonfent  of  the  lord,  he  may  tender  unto  the 
7.  H.6.  II.  heire  iftfra  annos  nuhiles  a  mariage,  albeit  he  be  10  maried ;  and  if 
Vide  Prc^  he  refuJe,  and  agree  to  the  former  marriage,  the  lord  ihall  have  the 

Reg.  cap.  6.  forfeiture  of  his  manage,  as  it  hath  beene  holdem  Bat  otherwife 
l^^  [}'  it  is  [r]  (faith  Littleton)  where  the  gardian  himfelfe  marrieth  the 

Stanf.  pner.  ward,  utjitfra*  And  the  reafon  of  the  diveriitie  is,  becaufe  in  this 
s6, 27.  cafe  the  gardian  had  once  the  mariage  of  him,  but  fo  had  not  he  in 

M '7*  ^  ^*  either  of  the  other  cafes;  and  it  is  a  maxim  in  law,  fwd  dominus  nm 
f!l».B;4j.«.  marltabitfufiUumnifi/mil. 

19.  E.  3.  judgement  123.      45.  E.  3. 16.  [c]  47.  £.  3.  tit.  A^ion  fur  te  ftatute  38.  and  the 

boolict  aboTcfaSd. 

It  appeareth  upon  coniideration  of  all  the  bookes  aforefaid,  that    [So. 

where  the  anceftor  marrieth  his  heire  apparent  within  the  age  of 

co&fenw  and  dyeth,  the  infant  itiU  beine  within  the  aiee  of  confentt 

the  lord  may  take  the  infant  (if  he  wiU)  into  his  potTeilioii,  in  re- 

ijpedl  the  infant  may  difagree  to  the  marriage;  and  if  the  infant  be 

aeteyned  from  him,  he  (hall  recover  him  in  a  writ  of  raviihment  of 

r/)7.H.^ii.   ward,  and  thereupon  have  the  infant  delivered  to  him.  [i/]  But 

adjudged  in  the*   if  the  anceHor  marrieth  his  heire  apparant  infra  ann$s  nu^iksg  and 

booke  at  large,     dieth,  his  heire  being  infra  annos  nuoiUs^  and  after  age  of  eonfent 

the  heire  agreeth  to  the  marriage,  neither  the  king  nor  the  lord 
ihall  have  the  marriage,  for  now  it  is  a  marriage  ah  initio,  and  there 
neede  no  other  marriage. 

SeA.  106. 


of  14  yeares  or  21 


THIS  Littleton addeth»  becaufe  he  fpake  in  the  cafe  next  before, 
of  a  difagreement  by  the  infant.    Here  he  faith*  that  if  the. 
wife  dye,  the  mfant  being  within  the  age  of  eonfent. 


<' 


Sed. 
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Scift.  107. 

37^  f^^  ^^l  /if^r^/  pcif  Jijagrar  a  A  ND  that  fuch  infant  mav  di(a« 
•^  tiel  marriagiy  quant  ilvientalage  '^  grcc  to  fuch  marriage,  wncn  he 
dexiiii.  ans^  il  e/i  prouve  per  Us  parohc  comes  to  the  age  of  14  yeares,  it  is 
ielftatuti  de  Merton  cap.  6.  que  'ijftnt  proved  by  the  words  of  the  ftatute  of 
iiu  Merton  cap.  6.  which  (kith  thus. 

De  dominis  qui  iharitaverint  illos  quos  habent  in  cuftodii  ful,  villanis,  vel 
alits,  ficut  burgenfibus,  ubi  difparagentur^  ft  talis  hxres  fiierit  infra  14  annos, 
et  talis  aetatis  quod  matrtmonio  confentire  non  pol&t,  tunc  ft  parentes^illi  con- 
querantur,  dominus  amittat  cuftodiam  illam  ufque  ad  aetatem  haeredis,  et  omne 
commodum  quod  inde  receptum  fuerit,  convertatur  ad  commodum  haeredis 
infra  aetatem  exiftends,  fecundum  difpofidonem  parentum,  propter  dedecus  ei 
impofitum.  Si  autem  fuerit  14  ans  et  ultray  quod  confentire  poffit  et  tali 
matrimonio  confenferit,  nulla  fequatur  pcena. 

Et  iffint  ift  ^prwe  per  mefnu  It  efta^  And  fo  it  is  proved  by  the  fame  ftatute:, 

tutty  qut  nul  di/paragement  eft^  mes  bu  that  there  is  no  difparagement^  but 

ciluy  qui  efi  en  gardt  ift  marii  deins  where  he  which  is  in  ward  is  married 

Fagi  di  xsiii,  ans.  within  the  age  of  I4yeares. 

# 

*•    T  E/aitae  de  Merton.'*    So  called  bccaufc  the  parliament 
■^-'  was  holden  at  Mgrton. 

«*  Et  que  tiel  enfant  pvit  di/agreer 9  Jjff.  //  eft  prove^  Wr.*'     Note, 
the  time  of  difagreement  is  fee  downe  by  aft  of  parliament,  and  fo  Merton,  ca,  6. 
obferved  by  Littleton^  who  feekes  no  other  proofi  therein  then  by  the 
law  of  England* 

"  Ubi  diJparagenturV    Difparagement,  dijparagaiio^  commeth 
of  the  verbe  iijparago^  and  that  of  difpar  and  ago. 

Now  it  is  necelTarie  to  be  underftood,  what  diiparagements  there 
be  for  the  which  the  heire  may  refufe. 

And  of  fuch  difparagements  there  be  foare  kindes. 

The  firft,  propter  viiJum  animi ;  as  an  ideot,  non  compos  mentis,  a 
lanatique,  &c.  (1) 

Th^  {tcond,  propter  t/itium  Janguinis ;  as,   i.  a  villein:  2.  jirr- 
genjls :  3.  the fonne  or  daughter  o? a  pcrfon  attainted  of  treafon  or  Bn^on,  lib* 2. 
felony,  idbeit  pardoned,  for  the  blood  is  corrupted  :   4.  a  baftard :  fol.  91. 
5.  an  fdien  or  the  childe  of  an  alien.     Burgenfis  is  a  man  of  trade,  Brttton,fb.  169. 
f  8o.  b.l    **  *"  haberdaflier,  a  draper,  or  the  like  (and  this  agreeth  with  the  ^**^*  "**•  "* 
^  civill  law,  Patricii  cum  pleheiis  matrimoma  ne  contrabant),  whereof  M?rror'ci.t. 

Glaovill  fpeaketh  thus:  Si  <verh fuerit filius  burgen/is,  aetatem  baheri  fed.  17. 
tunc  intelligitur,  quando  difcret}  fcinjerit  denarios  uumerare,  it  pannos  ^^-  I*«rl. 
ulnar e»  et  alia  paterna  negotiafmiliter  exercere.  18.  E.  i.  fo.  9^ 

The  third, /ri>//^rv/>/«»i  corporis-,  as,  ^^,  de  membris,  having  Scvil**m"*^-2 jf 
but  one  hand,  one  foot,  one  eye,  &c.  fecondly,  dcformitic;  as  to  the  fonne  ofTlio, 
looke  afquint,  a  creeple,  halt,  lame,  decrepit,  crooked,  &c.  thirdly,  of  WeyUnd  a/« 
privadon ;  as  blind,  deafe,  dumbe,  &c«  fourthly,  difeafe  horrible ;  ^'  ^i*  attainder 
as  leprofie,  palfie,  dropfie,  or  fuch  like  difeafes ;  fiftly,  great  and 

connnuall 

(t)  (Set  Note  47*] 
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condnuall  infirmitie ;  as  a  confamption,  and  Aich  like  :  fixtlf,  ioi'* 
potency  to  have  children  in  refped  either  of  age  paft  children,  or  fcr 
tender  yeares  as  there  is  too  great  difparitie,  or  for  naturall  difabili- 
tie  or  impediment,  or  fuch  like:  feventhly,  defloured  of  her  vir- 
ginity. 

The  fourth  kinde  of  difparagement  was  propter  jaSuram  pri^vi'* 
legii,  t^c.  as  to  marry  the  heire  to  a  wldow^  whereby  he  (hoald  by 
reafon  of  the  bi^mie  have  loft  the  benefit  of  his  cleargie,  wherebV 
r.  E.  6.  cap.  it.  he  might  fave  his  life ;  bat  now  the  exception  of  bigamie  in  that  cafe 
{dl  Vide  Sed.     is  oufted  by  the  ftatute  (i ) •    And  LutUton  faith,  [</]  that  there  be 
109.  many  other  difpaiagements  which  are  not  fpecified  in  the  faid  fta- 

f.N«B»i49«      mtc,  for  thofe  two  mentioned  arc  put  but  for  examples.    In  a 

word,  it  muft  be  compeuns  maritagium  ab/que  di/paragatione. 

•*  Si  talis  h^resfuirit  infra  14  annoj,  it  talis  itfatis  qtAd  matri-^ 
wionio  con/entire  nontojitj  &c.**  Note*  albeit  the  ward,  where  he  id 
difparaged,  may  dilaeree  at  his  age  of  fourteene  yeares,  yet  the  law 
doth  fo  abhorre  the  ooicus  dealing  of  the  gardian,  to  whom  the  caf'* 
tody  of  the  heire  i.*  committed,  and  his  horrible  profanation  of  ho« 
nonrable  marriage,  the  only  ligament  of  men's  mberitances, .  as  it 
inflidleth  a  great  punifhment  upon  the  lord  in  this  cafe,  albeit  the 
marriage  be  not  perfed,  butavoydable  by  difagreement* 

^  Tuticjt  Uurentis  slli  conquefaxtun*^  Littleton  in  the  next  Sec* 
don  expounaeth  thefe  words  in  this  manner,  viz.  Siparesites  conquer 
roMtur,  u  e.  Ji  parentes  inter  eos  lamententur,  qu4g  eft  tant  a  dire^  que 
Ji  Us  eo/etts  d$  titl  infamt  ont  cauje  defaire  lamentation  ou  complaint  pw^ 
le  bontfain  Imtr  cojen  ijffsnt  difparage^  quel  eft  in  meutner  nn  hont  a  i^m 
Parens  eft  nomen  gemreui  ad  omsse  genus  cognationis.  See  more  of  this 
in  the  next  SedUon. 

**  Dominns  amittat  cuftodiam  illam  ufque  ad  ettatem  betredis,  it 
nmne  commodum  quod  inde  receptumfueritj  cpnvirtatur  ad  commodum 
b^rediSf  Vc***    Here  followeth  the  penaltie, 

Firll,  amittat  cuftodiam^  that  is,  the  whole  benefit  of  the  wardfhip. 
But  in  this  cafe  if  the  gardian  hath  granted  the  ward  (hip  of  the  land 
to  another  bondftde%  and  after,  the  heire  is  difparaged,  the  grantee 
fliall  not  forfeit  his  intercil;  for  the  ftatute  is,  dominus  amittat  cufto* 
diam* 

Secondly,  et  omne  comsnodum  quod  indi  receptumfuerit,  nnvertatur 

ad  commodum  b^redis  feiundum  di/pojitionem  parentum.     Thefe  words 

are  expounded  by  Littleton,  which  needeth  no  further  explanation; 

Now  where  readers  upon  this  ftatute  have  put  a  cafe,  that  if  the  tenant 

hath  iftue  a  daughter,  his  wife  en/eint  with  a  fonne  and  dieth,  the  lord 

doth  difparage  the  daughter  before  the  age  of  twelve  yeares,  the 

ionne  is  borne,  the  daughter  difagrees,  the  fonne  dieth  the  daughter 

Vide  the  Second  within  the  age  of  fourteene,  ftie  mall  be  in  ward  againe :  This  cafe 

Part  of  the  In-     is  not  warranted  by  this  ftatute,  for  this  ftatute  extends  not  to  the 

Ml"rtonca      .    heires  female.  '  ; 

g^rRe.Tv*         If  the  tenant  make  a  leafe  to  A,  for  life,  the  remainder  to  B*  in 

(9.*  Co.  227.)       f<cc,  the  tenant  for  life  furrenders  upon  condition,  B.  disth  his  heire 

within  a^e,  the  lord  difparages  the  heire,  tenant  for  life  entreth  for 
the  condition  broken  and  dieth,  the  heire  fhall  be  out  of  ward,  for 

that 

(1)  [Sec  Ntftc  48.1 
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that  he  dsdmedi  as  hrire  to  one  man.  But  if  after  the  difparage* 
jnent  lands  defcend  from  another  anceftor  to  the  wardfo  difparaged« 
ho  (hall  be  in  ward  for  thofe  lands. 

If  twojoyntenants  be  of  a  ward,  and  the  one  difparageth  the  heire, 
lK>th  ihall  lofe  the  ward(hip>  for  the  words  be»  et  ommcommodtimf  C^r. 

«<  Si  mitim/uerit  14  mmontm  it  ubra^  ^c.  nuUa  fiquatur  ptgtuu**  Bnttony  foL  169. 
By  which  it  appeareth  (as  Z/r/Ztf^*  obferveth)»  that  there  is  no  dif*  >cc. 
parageinent  but  where  the  ward  is  married  within  the  age  of  four- 
teene. 

Sed.  io8. 


[81.  a.] 


"KTOTJ^  que  ilfihtttftre  fue/iJortj 
^  cvment  ceux  par^lx  frront  eri'^ 
tindis^  Si  parentes  conquerantur,  &c« 
Et  il  femble  a  afcunsy  que  confiderant 
U  Jiatute  de  Alagna  Chaita,  que 
voii^  quod  hasredes  maritentur  abfque 
diiparagatione,  Sec.  fur  quel  eel  Jia" 
tute  de  Merton  Jur  iicl  point  eji 
foundue  ( i },  que  nul  a£lion  poit  e/ire 
pr'isfur  eel  Jiatute^  (a)  entunt  que  il 
me  fuit  wtques  yiew  ne  eyey  que  qfcuti 
aditon  fuit  pert  fur  celjlaiute  de  Mer- 
ton pur  eel  ai/haragenient  envers  U 
gardeine  pur  eyt  matter  avantdit  (3), 
Ipc,  et  fiafcun  aSfion  puiffiit  e/ire  prife 
fur  tiel  matter^  il  ferra  entendue  afcun 
frits  (4)  ejire  mife  en  ure,  Et  nota  ( 5  ) 
que  ceux  parolx  ferront  entendes  (6), 
Si  parentes  conquerantur,  id  eft,  ii 
parentes  inter  eos  lamententur  que{i) 
tft  taunt  a  dire^  queji  les  ceujim  de  tiel 
enfant  ent  cauft  defaire  lamentation  ou 
complaint  enter  eux^pur  k  hont  fait  a 
lour  coufm  ijpnt  difparagey  quel  eft  en 
maner  un  hont  a  eux^  donques  puit  le 
prochein  coujine^  a  que  Fcyiheritage  ne 
puit  difeendcTj  enter  et  oiifter  le  gardeine 
en  chlvalrie.  Et  $*il  ne  voile^  un  outer 
coufm  del  enfant  poit  ceo  fair e^  et  les 
ijfues  et  profits  prender  al  uje  del  enfant^ 

et 

• 

(«)  que^nfil  aSien  poU  ^e  pris  fir  eel 
Jiatute^  not  in  L»9aidm» 
^  (2)  eome/emblg  tt^  L.  and  M. 

(3}  P^  ^^  matter  emant  dit^  not  i|x  L% 
andM.     ' 

M  t^  emnen  prefimption  devaunt  ceux 


'^^  O  T  E)  it  hath  beene  a  queftloiii 
how  thefe  words  (hall  be  under- 
Ox>oi(  Si  parentes  eonquerantur).  And 
it  feemeth  to  fome,  who  confidering 
the  ftatute  of  Magna  Cbarta^  which 
willeth,  quod  haredes  maritentur  ahf-^ 
que  difparagationcj   ^c,  upon  which 
this  ftatute  of  Merton  upon  this  point 
is  founded,  that  no  adion  can  be 
brought  upon  this  ftatute,  infbmuch  as 
it  was  never  feene  or  beard,  that  anjr 
zBixoti  was  brought  upon  the  ftatute  oif 
Merton  for  this  difparagement  againfl: 
the  gardian  for  the  matter  aforefaid^ 
&c.  and  if  any  aftion  might  have 
beene  brought  for  this  matter,  it  fliall 
be  intended  that  at  fome  time  it  would 
have  beene  put  in  ure.     And  note 
that  thefe  words  ftiall  be  underftood 
thus,  Si  parentes  conquerantur^  id  eft^ 
fi  parentes  inter  eos  lamententur^  which 
is  as  much  as  to  fay,  as  if  the  coufins 
of  fuch  infant  have  cade  to  make 
lamentation  or   complaint    amongft 
themfelves,  for  the  fliamc  done  to 
their  coufm  (b  difparaged,  which  in 
manner  is  a  fl^ame  to  them,  then  may 
the  next  coufin,  to  whom  the  inhe- 
ritance cannot   4efcend,   enter    and 
oufte  the  gardein  in  chivalrie.    And 

if 

* 
beurex  inftead  of  entendue  a/amfiits^  in  L« 
andM.    .      , 

(5)  £/  nota  not  in  L.  and  M. 

(6)  en  tiel  maner  ih  L.  and  M. 

(7)  o»  inlttod  of  que  in  L.  and  M. 
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it  de  ce^  rmdtr  accmtpt  alirfant  fuant  if  he  will  not,  another  coufin  of  the 
tl  viiftt  a  fin  pitin  age.  Ou  auter-  infant  may  doe  diis,  aiid  take  the 
merit  F enfant  deins  age  pott  enter  luj  ifTues  and  profits  to  the  uie  of  the 
mefme^  et  eujler  U  gardgin^  ^c.  Sea  in£int,  and  of  this  to  render  an  ac- 
qoaere  de  hoc*  count  Co  the  infant  when  he  comes  to 

his  full  age.  Or  odierwile  the  infant 
within  age  may  enter  himfelfe,  and 
oufte  the  gardem^  &c.  Sed  fuare  de 
hoc. 

^  W-  3-  *    r  Efiatute  de  Magna  Cbarta.^* 

ia.  Inft.  I.)  X^    Though  It  be  in  forme  of  a  charter,  yet  being  granted  bf 

Tide  S.  Co,  the  aflent  and  authoricie  of  parliament  Littleton  here  faich  it  is  a  (lacute. 
Itince'icafe.  This  parliamentarie  charter  hath  divers  appellations  id  law* 

Here  it  is  called  Magna  Cbartat.  not  for  the  length  or  largenefie  of 

it»  (for  it  is  but  fhort  in  refpedk  of  the  charters  granted  of  private 

things  to  private  peribns  now  a  dayes  being  (ekphantinM  cbarta,) 

but  it  is  called  the  great  charter  in  refpe£l  oTthe  great  weightinefle 

and  weightie  greatnefle  of  the  matter  contained  in  it  in  few  words, 

being  the  fbuntaine  of  all  the  fundamental!  lawes  of  the  realme ; 

and  therefore  it  may  truly  be  faid  of  it.  that  it  is  magnum  in  parvo* 

Bn£ton  414.       '^  ^'  '^  ^"^  bookes  callea  Cbarta  Lihertatumt  ft  Communis  Lihertat  • 

and  29 1.  Angli^fQit  Lihertat es  Anglic,  Cbarta  deLitertatihuSf  Magna  Cbarta,. 

Fleta»  lib.  %.       ^c.  And  well  may  the  lawes  i^f  England  be  called  Libertates,  fuim 

cap.  4a.  &  lib.  3.  £f^0f  /aeiunt*    Magna /uit  quondam  Magna  nverentia  Cbarta. 

Mirror>  cap.  z.  fed.  xS.     Brit  fol.  177.  b. 

This  fbitute  of  Magna  Cbarta  is  but  a  confirmation  or  reilitution 
of  the  common  ]aw»  as  in  the  ftatote  called  Confirmatio  Cbartarnm 
%$,  E.  f.  anno  25.  £.  I.  it  appeareth  by  the  opinion  of  all  the  juftices ;  and 

5.H.  t.Mord.$3.  in  5.  //.  3.  tit.  Mord.  53.  Magna  Cbarta  is  there  vouched;  for  ^here 
Mactb.  Paris,  it  appeareth  that  king  jobn  had  granted  the  like  charter  of  renova- 
246. 176.  »4««     jioi,  of  the  ancient  lawes. 

This  ftatttteof  Magna  Cbarta  hath  beene  confirmed  above  thirty 
times,  and  commanded  to  be  put  in  execution.    By  the  ftatute  of 

15.  E.  1.  cft«  2.     25.  E.  I .  cap.  2.  judgements  given  againd  any  points  of  the  charters 

of  Magna  Cbarta,  or  Cbarta  de  Forlftdt  are  adjudged  void.     And 

4a.  £.  3.  €«.  I.    by  the  flatute  of  42.  £.  3.  c.  1 .  if  any  Hatute  be  made  agamll  either 

of  thefe  charters  it  fhali  be  void. 

*^  Sur  lejlatute  de  Magna  Cbarta  kjlatute  de  Merton  eftfounduefnr 
tiel point,  viz.  ^od  b<icredes  maritentur  ab/fue  di/paragatione  ( I )  •''      TS I  •  b*1 

**  Foundue.**  So  as  Magna  Cbarta  is  the  foundation  of  other 
a^  of  parliament.  This  a6t  extendeth  as  well  to  females  as  to 
males. 

'«  Nnl  aQion  poit  eft  re  prifi  fur  eel  flatutet  entant  que  il  ne  anques 
fait  wenv  ou  eye,  t^c,  Et  fiajcun  aBion  puiffoit  eftre  prife/ur  ceft  mat^ 
ter,  Uftrra  intend  a  afcunfoiti  eftre  mi/e  in  ureJ** 

Hercb/ 

(0  See  9.  Hen.  3.  c«  6» 


k 


Lib.  2.  Of  Knights  Service,  Sed.  io8. 

Hereby  it  appeareth  how  fafe  it  is  to  be  guided  by  jadtcial  pre-  Vide  Pedrionet 
fidents,  the  rule  being  good,  Ferkulofum  exiftimo^  quod  honorum  *vi-  ^""  ^p"{j"t 
ronim  non  comprobatur  exemph.     And  as  ufage  is  a  good  interpreter  JJf^to"  fol!  T." 
of  lawesy  fo  non  ufage  where  there  is  no  example  is  a  ereat  intend-  i8.  E.  i. 
inent  that  the  law  will  not  beare  it ;  for,  faith  Littleton^  if  any  adlion  39«  H.  6.  39.  . 
might  have  beene  grounded  upon  fuch  matter,  it  fliall  be  intended,  E'^.^^i*!"* 
that  fometimc  it  Ihould  have  been  put  in  are  (2).     Not  that  an  aft  fA„"  „'")*^ 
of  parliament  by  non  ufer  can  be  antiquated  or  lofe  his  force,  but  23.  Ells.  Dier* 
that  it  may  be  expounded  or  declared  how  the  ad  is  to  be  under-  Nullum  breve 

ftood*  <ic  crrore  de  ju- 

dicio  in  $.  port. 
qnia  Dollttm  brere  rcpetitur.       3.  E.  3.  50.      1 1.  M.  4.  7.  and  3S.    Vide  le  ftatute de  Mtr.ebridfe, 
cap.  27.    locoftoduparentuiQ. 

"  Si  parentts  ionqmerantmrJ**  Of  this  fafficient  hath  beene  ikid 
before. 

''  Si  Us  coufins.**  Here  LittUton  expoundeth  parents  to  be  his 
cottfins,.  under  which  name  of  cou/ins  Liitieion  includeth  uncles  and 
other  couiins,  who  when  the  father  is  deadJMB  in  loco  parenUim. 


"  Out  eau/e  a  f aire  lamentation^  Wf  .'*  Note,  if  they  have  caufe 
to  make  lamentation,  it  fuHiceth,  though  they  never  complaine^ 

*«  Pwr  le  bontfait  a  lour  coujin^  For  when  their  couiin  is  dlfpa- 
raged  in  his  mariage,  it  is  not  onl^  a  (hame  and  infamie  to  the  heire, 
but  in  him,  to  all  lus  bloud  and  kindred. 

V 

*'  Donquespoit  le  procbeine  coujtnt  a  que  le  enberitemce  nepoit  di/cen' 
detf  enter  et  oufter  le  gardein  in  cbi'ualrie.^' 

This  is  worthy  the  obfervation,  for  the  words  of  the  flatute  are 
generally  /ecundum  difpojitionem  parentum^  and  the  conllrudlion 
thereof  ihall  be  according  tp  chereafonofthe  common  law;  for  the 
next  coufin,  to  whom  the  inheritance  cannot  defcend,  (hall  enter  and 
oufte  the  gardian,  and  fhall  be  in  place  of  a  gardian,  as  it  is  in  cafe 
of  a  gardian  in  focage. 

*'  Et  s*il  ne  voiUi  un  outer  coujln  del  enfant  poit  ceo  f aire V  Still 
purfuing  the  reafon  of  the  common  law  in  cafe  of  gardian  in  focage. 

••  Et  let  ijfuts  et  profits  prender  al  ufe  del  enfant,  Isfc.**  This  is  fo 
evident  as  it  needeth  no  explication. 

**  Ou  auterment  V  erf  ant  deins  agspoit  enter  lay  mefme  et  oufie  le  gar^ 
dein.^*  If  none  of  the  coufins  atorefaid  will  enter,  then  the  neire 
himfelf  may  enter;  in  all  which  the  reafon  of  the  common  law  h 
purfued.  But  what  if  the  heire  be  difparaged,  and  the  next  of  kin 
doth  enter,  and  when  the  heire  commeih  to  14  he  agreeth  to  the 
mariage;  yet  (hall  not  this  give  any  advantage  tuthe  lord,  f^  that 
he  had  loft  the  wardihip  before. 

(a)  [Sec  Note  4 J.] 


Vol.  L  ».  '    SciS- 
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[82.  a. 


JTEMi   mults  autgrs  dkveri  Sf-      ALSO,  there  be  many  and  divers 

X  ^ — ..  ,,    A--.    -...  —    iiL^     /*.  Other  difparagemcnts,  which  are  (Ante  So.  ■.; 

not  fpecified  in  the  fame  ftatute.    As 


^  psragnttiHis  y  JorUf  que  fti  fint 
JheojUs  en  mefme  fe  fiaiute*  Geme  ft 
ie  iein  que  eft  en  gard  eji  maty  a  un 
que  n*ad  firjque  un  pee^  eu  forfque  t4n 
mairu^  ou  que  eft  aeforme^  decrepitey 
cu  ayant  horrible  difeafe^  ou  ground  et 
continual  infirmities  et  (fi  foit  heire 
maU)Jifoit  marry  a  feme  que  eft  pafft 
tage  d'enfanter*  Et  mults  outers 
caufes  de  disparagements  font ;  fed  de 
illis  quaere,  car  tl  ejl  bon  matter  top- 
prendir. 


if  the  heire  which  is  in  ward  be 
married  to  one  which  hath  but  one 
foot,  or  but  one  hand,  or  which  is 
deformed,  decrepit,  or  haying  (bme 
horrible  difeafe,  or  great  and  conti- 
nuall  infirmttic;  and  (if  he  bean  heire 
male)  if  he  be  married  to  a  woman 
paft  the  age  of  childe-bearing.  And 
there  be  other  caufes  of  dnjparage- 
ment ;  but  inquire  of  them,  for  it  is 
a  good  matter  to  underftand. 


Of  this  fuScient  hath  been  fad  before* 


Sed»  no. 


r  T  des  heires  males  que  font  deims 
"^  Page  de  21  ans  opres  le  mort  lour 
emcefter  nient  marriis^  en  tiel  cas  le 
feignior  aver  a  le  mortage  de  tiel  hcir^e^ 
et  avera  temfs  ft  fpace  de  tender  a  luy 
convenable  mariage  Jans  difparagcment 
deins  meme  le  temps  de  li  ans,  Et 
eft  afcavoir^  que  V heire  en  tiel  cafe  pott 
ejlier  s*il  voit  eflre  marry  ou  nan ;  mes 
ft  leftignior^  que  eft  oppel  gardein  en 
chivalry  a  tiel  heire^  tender  convenable 
mariage  deins*  Page  de  21  ans  fans 
dijparagementy  et  P heire  ceo  refuje^  et 
pe  foy  marie  dcyns  le  dit  agc^  donques 
le  gat  deine  avera  le  value  del  manage 
del  tiel  heire  male.  Mcsfi  tiel  heire 
luy  meme  marie  deins  Page  de  Zi  ans 
encounter  la  volunlle  gardeine  en  cbi* 
valriey  donquesi  le  gardein  avera  le 
double  value  del  mariage  per  force  de  le 
ftatute  de  Merton  avantdity  come  en 
meme  le  ftatute  eft  comprife  pluis  a 
pleine* 

the  double  value  of  the  marriage  by  force  of  the  ftatute  of  Merton  aforcfeid,  as 
in  the  iame  ftatute  is  more  fully  at  large  comprifed. 


AND  of  heires  males  wbidi  be 
^^  within  the  age  of  21  }'eares  after 
the  deceafe  of  their  anceipor  and  not 
married,  in  this  cafe  the  lord  (haU 
have  the  marriage  of  fuch  heire,  and 
he  fliall  have  time  and  fpace  to  tender 
to  him  covenable  mariage  without 
difparagcment  within  the  faid  time  of 
21  yeares.  And  it  is  to  be  under- 
ftood,  that  the  heire  in  this  cafe  may 
chufe  whether  he  will  be  married  or 
no ;  but  tf  the  lord,  which  is  called 
guardian  in  chivalry,  tenders  to  fuch 
heire  covenable  mariage  within  the 
age  of  21  yeares  without  difparagc- 
ment, and  the  heire  refuftth  this,  and 
doth  not  marrie  himfelfe  within  the 
faid  age,  then  the  gardein  (hall  have 
the  value  of  the  mariage  of  fuch  heire 
male.  But  if  fuch  heire  marrieth 
himfelf  within  tlie  age  of  21  yeares 
againft  the  will  of  the  gardein  in 
chivalrie,  then  the  gardein  ihall  have 
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out  any  tender  ( i  )•  (5-  Co.  117.) 

And  of  thit  diere  netdetb  ne  other  explication.    The  value  of  the 
raariage  of  fuch  ao  heire  is  according  to  the  valoation  by  lawfall  Merton,  cu.  6. 
trial],  or  as  much  as  another  had  before  offered  to  give  for  the  fame  18.  £•  3.  iS. 
without  fraud  and  covyn. 

•*  Lt  biire  en  tiel  cafe  tdt  e/Uer  s*il  <uoit  tjtre  nuxrrie^  ou  note,  £jfr,** 
Ani  fo  on  the  other  fide,  though  there  be  a  tenifer  made  of  a  co- 
t    -1    venable  mariage  ^vhhoot  dtr5>aragement,  yet  the  heire  may  refufe» 
2.  D.J    for  in  everie  mariage  there  muft  be  a  free  confent* 

^  $i  tiei  htiu,'*  That  is,  if  fach  an  heire  to  whom  a  tender  hath 
been  made  by  the  lord,  and  by  wiiom  a  refufall  bath  beene  made ; 
if  fach  an  heire  afterwards  marieth  another  within  age^  he  iball  for- 
feit dooble  the  value;  but  if  he  before  any  tender  marieth  himfelfe 
within  age,  be  {ball  pay  but  the^  fingle  value  of  the  mariage. 

Neither  the  iingle  value  nor' the  dooUe  value  fliall  be  recovered 
a^ainft  the  heire  but  afler  his  full  age ;  but  for  both  tbefe  the  lord 
)iath  a  double  remedte,  viz.  an  a^dn,  as  is  aforefaid ;  or  the  lord 
may  retaine  the  land  after  full  age  for  his  fatisfa^lion  of  both,  with 
fbi s  dilFercnce,  that  in  the  cafe  of  the  fingle  value  the  taking  of  the 
profits  fhal}  not  be  accounted  parcell  of  the  value,  but  as  a  £age  or  Stjt  de  Mtrtoiu 
pledge  till  the  heire  do  fatisfy  him  of  the  fingle  value;  but  in  cafe  cap.  6.    2.  £.1. 
of  the  double  value,  the  perception  of  the  profits  fliall  be  taken  in  ^^^'  'urreflat 
fatisfadton  of  the  double  value ;  for  the  Hatute  of  Mtrisn,  which  |^^V^   3-  £•  ^« 
giveth  the  forfeiture,  faiths  Dcmnus  temat  ttrram^  &r»  fir  tauiitm   16.  £  ^;>. 
ttmfm  fu$d  hide  pm'eifere  p^t  dufiUem  'ualvrem  marhagii  :  which  ibid.  14. 
WQrds  (qmd  inde,  ^c,J  prove  that  the  taking  of  the  profits  (halj  go   '^-  *•  3*  '^* 
in  (atisfadion :  but  in  cafe  of  the  fingle  value,  uniill  the  heire  doth  ^^^P*  f;  1' 
fatisfie  the  lord  of  the  fame.  ^  ivE^a-a*** 

No  forfeiture  of  marriage  is  given,  by  the  faid  ftatpte  of  Merlon,  27!  H .  8.  4. 
of  an  heire  female,  as  appeareth  by  the  faid  ad;  neither  at  the  Statute  de  Mtr-» 
common  law  could  the  lorn  have  holden  the  land  of  the  heire  female  ^^^^  ^'P-  7; 
after  four teene  yeares  for  the  vadne;  \^Jl'  ^j  ^ 

a.  Co.  ju  Lord  Darcie*i  caft. 


Se(fl.    III. 


/TEMj  divers  tenants  tetgnont  dt 
lour feigniors  per  fervice  de  ehivaleTj 
et  uncore  ils  ne  teigiunt  per  efcucge^  nt 
paieront  efcmge ;  come  ceux  que  teignont 
de  lour  feigniors  per  cajili-gardij  c'eji- 
Jfcavoir^  a  garder  un  tower  del  caftle 
lour  U'lgniar^  ou  un  huis  ou  un  outer 

lieu 


ALSO,  divers  tenants  hold  of  their 
^*  lords  by  knights  fervice,  and  yet 
they  hold  not  by  efcuagc,  neither  ftall 
they  pay  efcuage  5  as  they  which  hold 
of  their  lords  by  caiHe-ward,  that  is 
to  fay,  to  ward  a  tower  of  the  caftle  of 
their  lord,  or  a  doore  or  (bme  other 

p'ace 


(1)  This  point,  which  befow  lord  Coke*e  and  again  m  lord  I>arcie>  cafe.    Sec  tTie 

t^tDC  appears  to  have  b<«n  tloubtfnl,  wa«  former  caie  in  5.  Co.  126.  1^.  and  th«  laticf 

ad  udircd  in  th«  cafe  of  Palmer  and  Wilder,  in  6.  Co.  70.  b. 

'    *  .  Ra 
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lint  dil  cajlle^  per  reafinahU  garvijh^  place  of  the  caftle,  upon  reafbnable 

nunt^   quant  bur  feigntors  oyont^  que  warning,  when  their  lords  hearc  that 

tnemies  voylent  verier^  oufoni  venues  en  the  enemies  will  come,  or  arc  come 

Engletcrre.    Et  en  plufors  auters  cafes  in    England*      And  in    many  other 

home  pott  tener  per  fervice  de  chAvaler^  cafes  a  man  may  hold  by  knight's  fer- 

et  uncore  il  ne  tient  per  efcuage^  ne  vice,  and    yet   he    holdeth    not   by 

payera  efcuage^  Jicome  ferra  dit  en  le  efcuage,   nor   (hall  pay  efcuage,  as 

tenure  per  graund  ferjeantie.     Mes  en  (hall  be  (aid  in  the  tenure  by  grand 

touts  cafes  ou  home  tient  per  fervice  de  ferjeantie.     But  in  all  cafes  where  a 

chivalery  tiel  fervice  trait  ail  feignior  man  holds  by  knight's  fervice,  this 

gard  et  manage.  fervice  draweth  to  the  lord  ward  and 

manage. 

4.  Co.  88.  in  •»  "pER  eafieU^ardy  nvardum  caflrif  feu.  eafieUgariian^  feu  cafiri* 
\TcZl^l^  ^/iri/««."  He  that  holdeth  by  caftle-gard.  holdeth  by  knight'* 

Gregorte*!  cafe,  fcvicff  but  not  by  efcuage ;  for  efcuage  is  due  when  the  King 
29.  R.  1.  maketh  a  voyage  royall  out  of  the  realme  (as  hath  beene  faid)  and 

Card.  195.  the  tenant  maketh  default ;  but  caftle-gard  is  to  be  done  within  the 

realms*,  and  without  any  voyage  royall. 

Alfo  a  certaine  tearme  is  appointed  for  the  fervice  of  the  tenant 
that  holdeth  by  efcuage,  but  no  certaine  tearxne  by  law  for  him  that 
holdeth  by  caftle  gard.     Vide  in  the  title  of  Grand  Serjeantic*   ^.^ 
Vide  Mag.  Se^,      ^  Hereof  come  cafidlans,  or  cmjlabuiaiii  caftri»  foJr  keepers   [oj' 

?«w?^.?'.    orconftablesofacaftlc. 

f  o.  tv.  I.  cap.  7» 

Braft.  lib.  5.  fol-  363.      Fieta,  lib.  1.  cap.  43. 

*«  A garder  un  tvwer  del  eaft]e^l^c»*     A  towcr^  or  a  doore,  or  a 

bridge,  or  a  fconce,  or  fome  other  certaine  part  of  the  cadle ;  for 

•       the  tenure  mnft  be  certaine.     And  this  may  be  done  by  the  tenant 

Magna  Chart.       htm<l:lfe  or  his  deputic. 

cap.  zo.  ^ 

"  Del  feignior.*'     For  it  cannot  be  of  a  (:aftle  of  another. 
(2.  Ro.  Abr.         •  Lord  and  tenant  by  caftle-gard,  the  lord  granteth  over  his  feigni- 
5' 3  )  ory  to  another,  [a]  the  cadle  gard  is  gone,  becaufe  the  grantee  bath 

[a]  Tcmp<  E.  2.  "o^  'he  caftlc.  [6]  For  the  fame  rcafon  it  is,  that  if  one  holdeth  of 
tjr.  AiT.  399.  '  mc,  as  of  my  manor  of/),  by  feaUie  and  fuit  of  court,  if  I  grant 
31.  E.  I.  tit.  over  the  fervices  of  this  tenant,  the  fuit  is  gone,  becaufe  the  grantee 
tyi  t^\  ^^^^  "^^  ^^^  manor,     [c]  But  if  the  caftle  be  wholly  ruinatca,^?  fa/- 

©5.  72.  *  ^  t  rum  ft  peniius  dirutum,  yet  the  tenure  remaineth  by  knight's  fer- 
4.  E.  3.  42.  vice,  and  it  goeth  in  benefit  of  the  tenant,  as  to  the  garding  of  the 

[f]  4.  C.>.  88.      caftle,  untill  it  be  recdiiied.     But  ward  and  marriage  belongeth  to 
LurH*s  caic.       x\\t  lord  in  the  meane  time.     For  Littleton  in  the  end  of  this  SeAion 
Bendio^'s  and       puttcth  it  for  a  general!  rule  in  ail  cafes  where  a  man  holdeth  by 
■Capcrscafe.    -     Knight's  fervice,  it  draweth  ward  and  marriage. 
4.  £.  3. 55.  If  the  tenant  make  default  in  garding  of  the  caftle,  the  lord  may 

diftreine  for  it,  and  recover  fatisfadion  m  dammages. 

'*  Perreafcnahle  garnijhment,**  This  warning  mud  be  given  by 
the  lord  or  lome  otner  for  him,  and  the  tenant  need  not  to  Itirre  un- 
till he  have  fuch  warning. 

*'  Enemies.'**  Which  is  to  be  onderftood  of  any  manner  of  enc- 
ipies  whatfoever.  And  though  Littleton  fpeakes  of  enemies,  yet  it 
feetneth  that  to  keep  a  cadle  in  time  of  infurredion  and  rebellion, 
(albeit  in  proprietie  of  fpeech  rebels  are  no  enemies)  is  a  tenure  by 
knighi's  fervice.     Fide  Hill.  8.  £.  i.  Midd.  Rott.  86. 

«  Vejlent 
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*'  Foylent  'otner.^^     For  preparation  is  to  be  made  upon  warning 

before  the  enemie  be  come  indeed  into  England.     This  appeareth  to 

be  in  time  of  hoililitie  and  warre*  or  for  preparation  therefore.     But 

a  tenure  to  keepe  a  caRle  in  time  of  peace  ouly  is  no  knight's  fer- 

■  vice. 

If  the  tenant  by  caille-gard  doe  ferve  the  king  in  his  warre,be  (hall 
be  difcharged  againft  the  lord,  according  to  the  quantitie  of  the  (s.  Ro.  Abi^ 
time  that  he  was  in  the  king's  holt.  505.) 

FUta  fpeaketh  of  an  old  word  called  nuardimte,  and  (faith  he)   pieta  tib.  u 
Jignificat  quiet anciam  ntiferuofdia^  in  caju  quo  non  ianfenerit  qu^s  bomi»  cap.  4a. 
ion  ad  vitardamfacitndam  in  cafirs^ 


Se6l.   112. 


W*^fi  «»  tenant^  que  tient  de  fin 
feignior  per  fervice  de  entier  fee 
de  ehivalery  morufly  fin  heire  dcnques 
ijiiant  de  plein  age^  fiiL  de  2 1  anSj 
don  que  le  feignior  aver  a  iQOs,  pur  re~ 
liefey  et  del  heire  celuy  que  tient  per  le 
moitie  d*un  fee  de  chivaler^  50  j.  et  de 
celuy  qui  tient  per  le  quart  part  defee 
d'un  chivalery  251.  et  Jic  que  pluis^ 
pluis,  et  que  meins^  meins^ 


AND  if  a  tenant  which  holdcdi  of 
his  lord  by  the  fervice  of  a  whole 
knight's  fee,  dieth,  his  heire  then  being 
of  full  age,  fiiL  of  21  yeares,  then  the 
lord  fhall  have  lOOs.  lor  a  relicfe,  and 
of  the  heire  of  him  which  holds  by  the 
moitie  of  a  knight's  fee,  50s.  and  of 
him  which  iiolds  by  the  fourth  part  of 
a  knight's  fee  25  s.  and  fo  he  which 
holds  more,  more,  and  which  Icffe, 
Icfli. 


**   JDELIEFE,  rele^utum**    Tbis  word  is  derived  from  the  ori- 

•    ■^*'    ginall  before  (j).  Vide  Scft.  103. 

N<40if  Relicie  [a'\  is  no  fervice,  but  an  improvement  of  the  (tr-  [a]  Temps  E.  i. 

I      I   ^   vice,  or  an  incident  to  the  fervice  (2),  for  the  which  tne  lord  may  Keiietc  13. 

'3*  *^*J   diftreine  (3),  but  cannot  haveanadlionof  debt  (4),  but  his  executors  4'-  E.  3.  22. 

or  adminiiti^tors  may   have  an  action  of  deoc,  and  cannot  dii-  ^'  ^'  ^* 


traine  (1}. 


Avowne  2I0« 
7  H.  6.  13. 


22.  H.  S.   Rot.  52$.    •  34.  E.  1.  Avowrie  233.       (3.  Co.  66.     Ante  47.  b) 


And  it  [i"]  is  to  be  underdood^  xh^tfecdum  militis,  sl  knight's  fee,  [^1  Scat,  del 

con£fleth  of  twen tie  pound  land  .(2)«  and  he  payeth  for  nis  reiiefe  '•.'^- *•  ^«  *»*- 

for  a  whole  knight's  fee  the  fourth  part  of  his  tee,  viz.  iive  pound,  y^^"^  (^.^  .^. 

and  fo  according  to  the  rate.  An  th.  Lowe's 

Baronia,  a   baronie,  or   a  baron's  fee,  confifteth   of  thirteene  cafe 

knights  fees   and  the  third  part  of  a  knight's   fee   (3),  wnicti  (2.  i«ft.  596. 

amounteth  to  foure  hundred  markes  per  annum  ;  and  the  baron  for  ^""  ^9'  **•) 
an  entire  baronie  payeth  for  his  reiiefe  an  hundred  markes,  which  is 
the  fourth  part  of  the  value  of  his  baronie. 

Comitatus, 

[83.  b.] 

(i)  S.  p.  ace.  ante 47. b.  poil.  162.  b.  and 
I.  Shovy.  36. 

'(2)  See  ante  69.  a.  and  note  3,  there. 

(^)  As  to  this  notion  of  there  bdng  a 
certain  number  of  knights  fees  in  a  baiony 
and  earldom^  fee  ante  69.  a.  note  5. 

Rj 


(i)  [See  Note  50.] 
•     ^2)  [See  Note  51.] 

(3)  [See  Note  52.] 

(4)  Ace.  ante  47»  b.  But  tbci*  are  fomc 
©pinions  to  the  contraiy*  Sec. 2.  Leon.  179. 
ft.  Ko.  Rep.  J7r. 


(i.  Ro.  Abr* 

516.) 


GlaATil.  lib.  9. 
cap.  4.  6.   Brac- 
ton,lib.a.fol.  S3. 


Lib.  2.       Cap.  4.     Of  Knights  Service.  Seft.  112. 

Comitmtut%  an  earkdome»  or  an  earle*a  fee,  confifteth  of  a  baroDie, 
and  the  third  part  of  a  baronie,  which  includeth  twenty  knighti  fees, 
amounting  to  fburc  hundred  pound  land  p$r  arnium,  and  he  payeth 
for  his  rehefe  for  an  entire  earledomc  the  fourth  part  of  his  revenue, 
and  that  is  an  hundred  pound.  All  which  appcareth  by  the  flatute 
of  Magna  Chmria,  cap.  2.  made  in  the  ninth  yeare  of  HtmrU  the  thirds 
at  which  time  there  wai  neither  duke,  marqucfie  nor  vifcounc  in 
England*  as  before  is  faid.     But  there  be  precedents  in  the  exche-. 

3 tier,  that  a  dukcdome  conftfting  of  two  eariedomes,  vis.  eight  ban- 
red  pound  land  by  the  yeare,  payeth  two  hundred  pound*  and  a  mar** 
qutiTe  confilHng  of  two  baronies,  viz.  eight  hundred  markes  laod/rr 
annum,  and  of  an  earledome  and  a  halfe,  payeth  two  hundred  markes 
for  his  reliefe.  What  the  vifcount  (houla  pay  in  certaine  I  have  not 
heard.  Before  the  making  of  the  (latute  of  Magna  Cbarta  the  king 
had  rationahiU  relenfium  of  noblemen,  and  it  was  not  reduced  to  any 
BrUton  foh'i?!!  ceruintic  (4),  yet  ought  it  to  have  been  rcafynablc  and  notexcef- 

Ock  m',  4».      '  ^^^- 

F.  N.  8.83.156. 

Fleta>  lib.  3*  cap.  17.    Magnt  Charta»  cap.  2. 

I  have  feene  the  record  of  a  charter  made  in  ao.  H,  6.  to  HenrU 
Bcauchampi  earle  of  WamuUke,  whereby  he  was  created  king  of  the 
lie  of  IVigbtt  to  him  and  the  heirs  males  of  hisbodie.  His  reliefe 
was  incertaine,  and  not  limited  by  the  Hatnte  of  Magna  Cbarta, 

It  is  to  be  obferved,  that  the  words  of  the  ftatuie  of  Magna  Cbarta 
be,  bares  comitis  de  comitatu  integro,  et  bares  haronid  integrA,  ^c. 
Now  what  an  entire  earledome  entire  baronie  is,  hath  beene  declared 
,0  H  ^  .«        before. 

ao.  £.  3.  Air.  122.  tit.  Avowrle  126.      18.  Aff.  pL  ultimo,     23.  E.  3.  %• 

It  is  alfo  to  be  obferved,  that  at  and  before  the  ftatute  of  Magna 

Cbarta  all  earledomes  and  baronies  were  derived  from  the  crowne, 

and  were  holden  of  the  king  in  eapite,  and  the  king  would  not  fuf- 

fcr  them  to  be  divided,  or  £vered.  And  fuch  entire  earledomes  and 

entire  baronies  are  within  the  llatute,  but  at  this  day  earles  and  ba* 

rons  are  without  fuch  earledomes  and  baronies  of  the  king's  gift  in 

chitfe.     For  at  the  creation  of  an  earle,  he  hath  fome times  an  annu* 

itie  granted  unto  him  (^),  and  fometimes  nothing ;  fo  as  fuch  earles 

and  barons  fo  created  are  cleercly  out  of  the  flatute  of  Magna  Cbarta^ 

and  are  to  pay  fuch  reliefes  as  other  men  that  hold  of  the  king  m 

16.  E.  3.  capite.     For  as  the  heire  of  a  knight  (hall  not  pay  reliefe,  unlellehe 

tfchangc  2.         j,aih  a  knight's  fee,  ficc.  fo  neither  the  earle  nor  baron  Ihall  pay  any 

Foifci.urc  18.      '■t'liefe  by  this  (latute,  unlcffe  he  hath  an  earledome,  Ac.  or  baro^ 

nic,  &c. 


Vide  Br«aon» 
fbl.  84. 
14.  H   4.  In 
rccordo  longo. 


24  'E.  '^.94. 
26.  H    8. 
32.  H.  8.  ca.  2. 
in  Ejc. 


"  Sonbeire^depTeine  age,/ciL  dm  ens**  And  yet  in  fonie  cafe  the 
heire  fhall  piy  reliefe  when  he  was  within  age  at  the  time  of  the  deaU^ 


\g  wirnm  age,  tne  king 
ward  by  his  f  rerogaii%  e  untill  ihe  full  age  of  die  heire.  In  ihis  oafe 
the  heire  (hall  pay  reliefe  to  the  other  lord,  for  tliat  the  king  had  che 
wardi}  ip  of  bodie  and  lands.  And  the  lord  upon  evem  descent 
ought  to  have  either  wardship  or  reliefe, 

Bi« 

(4.)  See  2.  Inft.  7,  8.  and  Wright's  Ten.  99.      (5-)  [Sec  Note  53.] 


t^  a.] 


Lib.  2.  Of  Knights  Service.  Sed.  IJ3, 114^ 

But  if  there  be  lord  and  tenant  by  knight**  fervice,  and  the  tenant  i-  E-  v  ^« 
dicth  his  heurc  beins  within  age,  the  lord  wa/veth  his  wardflxip,  as  ***•  ^^'°'  **^ 
he  may,  and  taketh  himfelfe  to  his  feignioric;  in  this  cafe  ihc  lord  ^^  ^glldu«|. 
Ihall  not  have  reliefe  at  his  full  age,  becaufc  he  might  have  had  the 
wardihip  of  the  bodie  and  land.    Lord  and  tenant  of  two  manors  by 
divers  tenures  by  knight's  fer vice,  the  tenant  is  diiTeifed  of  the  one, 
and  the  difleifor  dieth  feifed,  and  the  tenant  dieth  fetfed  of  the  other, 
bis  heire  within  age,  the  lordfeHed  the  body  and  l^ds  of  that  manor, 
and  after  the  heire  at  his  fall  age  recovereththe  other  manor  againfl 
the  heire  of  the  difleifor,  he  (ball  pay  reliefe  for  that  manor,  and  fo 
one  lord  of  the  heire  of  one  tenant  flialL  have  both  wardihip  during 
his  minoritie  and  reliefe  at  his  fuU  age. 


nay  pay 


ifCiTi."     [i]  And  yet  the  fucceflor  of  a  bifliop  or  abbot  [i]  3«  £•  5*  is* 
reliefe  by  prefcriptioo  or  grant.  76.    8-  R-  »• 

5.  H.  4.  2.    ft.  H«  %•    Avowrie  124. 


If  the  tenant  infeoffeth  his  heire  apparent  by  collufion,  and  dieth 

£^]  his  heire  of  fall  age,  it  is  a  queftion  in  onr  bookes,  whether  he  [/]  j^.e.  j. 
ail  have  reUeib  either  by  the  common  law,  or  by  the  ftatute  of  tit.  Reliefs. 
Marlibriilge^  ca.  6.    But  now  the  ftatute  [«r]  of  f  3.  Elix,  ca.  5.  hath  *4«  .^-  3- 
deered  that  qneftion,  and  that  the  lord  (hall  have  reliefe  where  the  snaoV  lib 
coBveyance  is  made  to  any  perfon  by  coUufioo,  Uc.  g^      *  ^  ' 

fn]  1 3.  Elix.  capi  5. 


2. 


Sccft.  1 1 3, 


TTEM^  home  putt  tcnerefon  terre  de 
fin  feignior  per  lefiroicr  dt  deux  fees 
de  cbivaler ;  et  donque  Pheire^  ejleant 
de  pieim  age  al  temps  de  mort  fin 
auncefttr^  paiera  a  fin  fitgninr  x.L  pur 
relief e. 


ALSO,  a  man  may  hold  his  bnd 
of  bis  lord  by  the  (ervice  of  two 
knights  fees;  and  then  the  heire, 
being  of  full  age  at  the  time  of  the 
death  of  his  anceftor,  (hall  pay  to  his 
lord  X.  pound  for  reliefe  ( i  )•  ' 


This  is  evident,  and  needeth  no  explanation. 


Secfl.  1 1 4, 


'MOTA^ftfiit  aid  pier  et  fits^  et  la 

mere  mtnru/l  vivant  le  pier  de  le 

fits  J  et  puis  raiely  que  tient  la  terre  per 

firvice  de  chivaler^  morufl  fcifiey  et  fa 

terre  difiendift  alfits  la  mere  come  heire 

al aieLi  que  eji  deins  age',  en  cefi  cas  le 

fttgnior  avera  le  garde  de  la  terre^  mes 

nemy  le  garde  del  corps  del  heire^  pur 

Ci9  que  nul  ferra  en  garde  d^  fin  corps . 

a  ajcun 

( I )  See  further  as  to  reliefs,  poft.  8  5.  a.  at ' 
the  end  of  the  note  there,  90.  b.  91.  a.  and  b. 


'VrOTE,  if  there  be  grandfather 
father  and  fonne,  and  the  mother 
dieth  living  the  father  of  the  fonne, 
and  after  the  grandfather,  which  holds 
his  land  by  knight's  fervice,  dieth 
feifed,  and  his  land  deicend  to  the 
fonne  of  the  mother  as  heire  to  the 
grandfather,  who  is  within  age;  in 
this  cafe  the  lord  fhall  have  the  ward- 
ship 

92.  a.    93.  a.    106.  a.    Wright's  Ten.  97. 
and  Vin.  Abr.  Tenures^  S.  a.  to  O.  a. 

R4 


Lib.  2.    Cap.  4.      Of  Knights  Service.  Sed^  1 14. 

a  afcun  feigmor  vivavt  fon  pier^  pur  fliip  of  the  land,  but  not  of  the  bodie 
ceo  que  U  per  durant  fon  vie  avera  le  of  the  heire,  becaufe  none  (hall  be  ia 
mariage  de  fon  heire  apparani^  et  nemy  ward  of  his  bodie  to  any  lord  living 
le  feigmor.  JiuUrmmt  eft youle  pier  ejl  his  father,  for  the  father  during  his 
mort  vivant  la  rnere^  Uu  le  terre  ienus  life  fhall  have  the  marriage  of  his 
en  t,hivalrie  difendiji  al  fas  de  part  fon  heire  apparent,  and  not  the  lord  (2). 
//Vr,  Vc*  OthcrWife  it  is,  where  the  father  dieth 

living  the  mother,  where  the  land 
holden  in  chivalrie  defcends  to  the 
fon  on  the  part  of  the  father,  &c. 

V^  !*Ve  "  V^  ^?-'*  ^^^  *^.^  ^^^^^^  ^*"  ^*^*^  ^^^  marriage  of  his  daogh- 
DUfeiiiii'6     '  ^'  tcr  if  (he  be  his  hcirc  apparent ;  and  Li/tleton*s  reafon  cx- 

31*  £«i.  Card,  tendeth  to  the  daughter^  for  that  (faith  be)  the  father  fhall  have  the 

154-  wardfhip  of  his  heire  apparent,  within  which  words  the  daughter  is 

8.  E.  2.  Trefp.  included,  fo  long  as  fhe  continueth  heire  apparent. 

F.  N.  B.  »43.    Ambroiia  Gorgets  cafe.    6.  Co.  2Z. 

*«  Le  feigmor  avera  le  gard  del  terre,**  Note,  that  albeit  in  this 
cafe  the  law  doth  give  the  cudodie  of  the  body  to  the  father,  and 
barreth  the  lord  thereof,  yet  the  lord  fhall  have  the  wardihip  of  the 
land  by  force  of  the  tenure  at  the  firfl  creation  thereof.  And  fo  it 
is  if  the  father  marieth  his  heire  within  age  and  dieth,  yet  the  lord 
fhall  have  the  wardfhip  of  the  land. 

"  Vivant  fon  pier.**  This  doth  not  extend  to  any  collaterall 
heire,  but  only  to  the  fonne  or  daughter  being  heire  apparent;  for 
albeit  a  man  fliall  have  an  a£lion  of  trefpalTe,  quare  confitnguineum  et 

9.  t.  2.  baredem  ctepit^  and  albeit  the  words  be  cujus  maritagium  ad  ipftm 

'*•  ^3-  *5-        pertinet,  becaufe  the  well  beftowing  of  his. heire  apparent  in  manage  fg  j.,  b.J 
29.  E.  5.V7.        "  ^  6^^^^  eftabli(hment  of  his  houfe,  yet  that  is  to  be  underilood  as  "" 


I 


I.  E.  3.  againft  a  wrong-doer,  but  not  againft  a  gardian  in  chivalrie,  and  the 

ar.  137.  mother  (hall  have  the  like  writ  for  taking  away  of  her  fonne  and  heire 

32.  E.  3.  Garf.    apparent.     And  yet  the  mother  (hall  not  barre  the  lord  by  knight's 
?o!  E  1  I  ferviccofhis  wardihip  of  the  bodie,  as  i////f/o»  here  faith,*  £itf/«»i«f 

31.  H.  6.  55'.        exfitid  iu&  nafcitur  iupoteflate  tua  non  eft  y fed  pair  is  ejus, 
12.  H,  4.  1 6.     F.  N.  B.  143.      31.  E.  3*  Br*  357.      9.  £•  4.  53.       *  Vide  Flet.  lib.  i.  cap.  6. 
See  W.  z,  c  35.      (2.  Ro.  Abr.  39.) 

«*  J  afc»n  feignior**     Put  the  cafe  there  is  lord,  etfeme  tenant  by 
knight's  fervice  of  a  carve  of  land,  lYitfeme  maketh  a  feoffment  in 
fee  upon  condition,  and  taketh  the  lord  to  hufband,  and  hath  iflue  a 
fonne,  the  wife  dieth,  the  iflue  entrcth  for  the  condition  broken,  the 
lord  entreth  into  the  land  as  gardeine  by  knight's  fervice,  and  maketh 
his  executors*  and  dieth;  in  this  cafe,  the  executors  (hall  have  the 
ward(hip  of  the  land  during  the  minority  of  the  heire,  but  not  the 
W2lrd(hip  cf  the  body  :  for  albeit  the  lord  feemeth  to  have  a  double 
intercfl  in  the  wardihip  of  the  bodie,  one  as  lord,  and  Another  as  fa« 
ther,  yet  as  father,  and  not  as  lord,  in  judgement  of  law,  he  fhall 
have  the  wardihip  of  the  bodie  of  his  fon  and  heire  apparent,  in  re- 
fped  of  nature,  which  was  before  any  warddiip  in  refpeA  of  feigni- 
or ies  by  knight's  fervice  began,  and  that  wardfhip  by  reafon  of  na* 
ture  cannot  be  waived,  and  daime  made  in  rcfpedt  of  the  feigniorie« 

(»)  [Sec  Note  54.] 


Lib,  2.  Of  Knights  Service.  Se6t.  115,  1 1 6w 

And  the  execntors  of  the  father  (ball  not  have  fuch  a  wardihipiK^hich   (3*  Co.  39. «. 
the  teftator  had  as  father,  neither  can  fuch  a  wardfhip  be  forfeited  ^°^lf\  ^'^ 
by  outlawries  becaufe  it  is  due  to  the  father  in  rcfpcd  of  privitie  of  5^c?", '  ^j^* 

Ba^^C.  Calvin'icafc. 

Vide  Flet.  lib.  I. 

'*  De  fon  beire  apparent,^*  And  therefore  if  the'  father  be  attainted   «•  "•  §•  Cum 
of  felonie,  &c,  then  cannot  the  fonne  or  daughter  be  an  heire  appa-   ^^*  defeodo, 
rent,  becaufe  the  bloud  is  corrupted  beiweene  them,  and  coufe-   (Ante 8.  a. 
quently  in  the  life  of  the  father  his  fonne  in  that  cafe  ihall  be  in  %.  Ro,  Abr.  39,) 
ward. 

a' woman  feifed  of  lands  in  feeholden  byjtnight's  ferrice  taketh 
hofband  an  alien,  and  hath  ifiiie,  and  the  wife  dieth,  the  iifue  ihall  be 
in  ward,  and  the  father  ihall  not  have  the  cuilodieof  him,  for  that  in 
the  eye  of  the  law  he  is  not  his  heire  apparent^  as  LittUton  here 
fpeaketh. 


Seft.  1 1 5, 

jM"  OTJ^fi  heme  foft  Jetfie  de  tern    ]M'OTE,   if  a  man  be  feifed  of 
que  eft  tenus  per  jervice  de  chi^  land  which  is  holden  by  knight's 

fervice,  and  maketh  a  feofFment  in  fee 


Viler  ^  et  fait  feoffment  en  fee  a  fan  ufe^ 
€t  moruft  feijie  del  ufe^Jon  heire  deins 
agej  et  nul  volunt  per  luy  declare^  le 
ftigniar  avera  briefs  de  droit  de  gard 
de  corps  et  del  terre^  ftcome  tenant  ufl 
devie  feijie  del  denufne,  Etfi  le  heire 
foit  de  pUine  age  al  temps  del  morantfon 
ancejior^  en  tiel  cafe  il  payera  relief e^ 
Jicome  ilfuijfoit  feifie  del  demefne,  Et 
c'e/i  per  le  Jlaiute  de  anno  4.  H.  7. 
(opp  ij. 


to  his  own  uie,  and  dieth  ieiied  of  die 
u(e»  his  heire  within  age,  and  no  will 
declared  by  him,  the  lord  (hall  have  a 
writ  of  right  of  the  wardship  of  the 
bodie  and  land,  as  if  the  tenant  had 
died  feifed  of  the  demefne.  And  if 
the  heire  bee  of  full  age  at  the  time  of 
the  deceafe  of  his  anceflor,  in  this  cafe 
he  (hall  pay  reliefe,  as  if  he  had  been 
feifed  of  the  demefne.  And  this  is  by 
the  ftatute  of  4  //•  7.  cap.  17, 


This  $edion  is  in  addition  to  Littleton  (i),  and  therefore  I  paiTe 
It  over;  and  the  rather,  for  that  the  faid  ilatute'of  4.  H.  7.  is  be. 
come  of  no  force,  for  that  by  the  flatate  of  27.  H.  8.  cap.  10.  all 
(ifes  are  transferred  into  pofie£ion. 


Ih  a.] 


Sedt.  116. 


A^  O  Tjfj  il  y  ad  gardein  en  droit 
en  cbivalriey  et  gardein  en  fait 
in  chivalrie.  Gardein  en  ^ droit  en 
chivalrie  efl^  loii  le  feigniour  per  caufe 
de  fon  feigniorie  ejl  feifie  de  gard  de 
terres  et  del  heyri^  ut  fuprsL     Gardein 


'JO'OTE,  there  is  gardian  in  right 
in  chivalrie,  and  gardian  in  deede 
in  chivalrie*  Gardian  in  right  !n  chi- 
valrie is,  where  the  lord  by  reaibn  of 
his  feigpiory  is  feifed  of  the  ward- 
fbippe  of  the  lands  and  of  the  heyre,  ut 


enfayt  en  chivalrie  g/?,  Uu  en  tiel  cafe   fupra.     Gardian  in  deede  in  chivalrie 

U  is 

(1)  It  was  firil  introduced  in  Red. 


Lib.  2.    Ctp.  4.      Of  Knights  Service. 


Sc<a.  116, 


li  fngmntr  apns  fim  fiifm  gratmi^  fir 
fgyt  ou  fauns  faytf  U  gard  dis  iims^  $h 
del  hetriy  eu  JPambideux^  a  un  outer 
fer  firee  dt  quel  grant  le  graunta  eft 
^  foffijfion.  Donque  eft  U  graunUe 
afpil  gardih  enfait. 


is,  where  in  fach  cafe  the  lord  titer 
his  feifin  grants,  by  deed  or  without 
deede,  the  wardftiip  of  the  lands,  or  of 
the  heire,  or  of  both,  to  another,  b^ 
forte  of  which  grant  the  gr^untee  is 
in  poilefBon.  Then  is  the  grauntee 
caHed  gardian  in  faity  or  gardian  in 
deed. 


tj  ERE  hfttUtw  ^irideth  gardein  in  cbtrtlrie  mte  gardian  in 
^^  rights  and  gardian  in  fait.  And  this  i&  evident,  and  needeth 
no  explanation. 


«  Fer  fait  oufam  fait.^*  Here  Littleton  affirmetb«  that  the  ward- 
(hip  of  the  body  may  be  granted  over  withoot  deed;  and  herein 
note  a  diverfity  betweene  an  original!  chattell  of  a  thing  that  pro- 
perly lyeth  in  grant,  a»d  a  chattell  derived  out  of  a  freehold  of  any 
thing  that  lyeth  in  |;rant.  As  for  example,  if  a  man  aiake  a  leaw 
for  years  of  a  villeine,  this  cannot  be  done  without  deed,  neither  can 
the  lefiee  afligne  it  over  without  deed,  becaufe  it  is  derived  out  of  a 
freehold  that  lyeth  in  grant.  But  the  wardihip  of  the  body  is  an 
original  chattel  during  the  minority  derived  out  of  no  freehold ;  and 
therefore  as  the  law  createth  it  without  deed,  fo  it  may  be  afligned 

-A  V  -  --        over  without  deed** 

20.  £.4.  ID.     la. U.  4.  X9«      5*  H«  7. 17.  36*      %%.  £1.  Dyer  371.    35^  H.  8.  Br.  tit.  Gnat  85* 


(ft.llo*Abr.6a.) 

12.  £.  3.  tit. 
Grant  59. 
7.  £•  3*  63. 
a€.  E.  3.  65. 
a8.  £..3.  96. 
14.  £•  3.  AGL 
fur  le  ftat  17. 
95.  £.  3.40. 
31,  E.  3. 
Vouch.  5. 


|6.  H.  8.  tit 
CrantB.  J15. 
fti.  H.  6.  34. 
19.  H.  6.  33. 
(Poft*325.  b.) 

J14.  £•  3-  69,  70. 
5.  E.  3«  58. 

43.  £•  3- J  5. 
5.  H.  7.  36. 

14.  H  7.  16. 

15.H.  8.  8. 

Bna.  366.  368. 

046*      43*  £•  X* 


A  corporation  aggregate  of  many  cannot  make  a  leafe  for  ycatea 
without  deed,  in  refp^  of  the  qualitv  of  the  incorporation;  bu4 
their  leffee  may  a£igne  it  over  without  aeed« 

If  anadvowfon  be  holden  by  knight's  fervice,  and  the  tenant  di- 
eth  his  heire  beine  within  age,  the  lord  cannot  grant  the  wardHiip  of 
the  advowfon  without  deed;  becaufe  it  is  derived  out  of  an  inheri* 
tance  that  lyeth  in  grant,  and  pafleth  not  by  livery ;  £ot  jus  praftn^ 
tandi  eft  ineorporale,  and'  fo  (albeit  there  be  diverfity  of  opinion  in 
our  bookes)  is  the  law  taken  at  this  day.  ( 1 ) 

6.      5.  H.  7. 37.     zz.  H.  6.  4.     6.  H.  7.  3.    i8.  H.  8.  x6.    £1.  Dyer  323. 

(1)  IScc  Nete  55.] 
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Of  Socage. 
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T 


ENURE  in  (bcage  is,  vfhere 
the  tenant  holdeth  of  his  lord 
the  tenancie  by  certeine  fervice  for  all 
manner  of  fervices,  fo  that  the  fervice 
be  not  knights  fervice.  As  where  a 
man  holdem  his  land  of  his  lord  by 
fealty  and  certaine  rent,  for  all  man- 
ner of  fervices;  or  dfe  where  a  maa 
hokfech  his  land  by  homage,  fealty, 
and  certaine  rent,  for  all  manner  ojf 
fervices ;  or  where  a  man  holdeth  his 
land  by  homage  and  fealty  for  all 
manner  of  fervices ;  for  homage  by 
itfelfe  maketh  not  knights  fervice. 

Mirror9Ga.i.f  3. 


cr- ENURE    en  ficagi  ift^  btt  U 

"^    tenant  tient  di  fm  feigntcr f$n  tent" 

ment  per  certeine  fervice   pur    touts 

ffuinen  de  fervices^  ijfint  que  les  fer* 

vices  ne  font  pas  prvices  de  xhyvakr* 

Sicome  lou  home  tient  fin  terre  de  fin 

feignior  per  feakie  et  per  certeine  rentj 

pur  touts  mangrs  di  firvicss\  du  Uu 

bume  tient  per  homage  et  feultie  et 

certeine    rent^   pur  touts    manors   de 

fervices  I  on  lou  il  tient  per  homage  et 

fealty  pur  touts  manors  de  fervices  % 

ear  homage  perfoy  nefait  pasjervico  de 

chivaler. 

f  Cjr'E MURE  in  ficage  (i)." 

-*        Agriculcyrc  or  tillage  is  of  great  account  in  law,  as  being  4-  H.  7.  ca.  19. 
very  profitable  for  tkc  common  wealth,  wherein  the  goodnefle  of  the  jjj,^**',^^^^"^* 
liabit  i^  bcft  knowne  hy  the  privation;  for  by  laying  of  lands  ufcd  in  and>*H.  7.^^^ 
tilth  topaftare,  fix  maine  inconveniences  do  daily  encreafe.     Firft,  ca*  «&. 
idleneile,  which  is  the  ground  and  beginning  of  all  mifchiefs.  2.  De- 
population,  and  decay  of  tosvnes;  for  tvhere  hi  fome  townes  200  per- 
lons  were  occupied,  and  lived  by  their  lawful  labors,  by  converting 
of  tillage  into  pailure,  there  have  beene  m^ntained  but  two  or 
three  heardfmen  \  and  where  men  have  beene  acconnted  (heepe  of 
God's  pafture,  now  become '(heep  men  of  thefe  pailures.     3.  Huf* 
bandry>  which  is  one  of  the  greateft  ootDmodities  of  the  realme,  ia 
decayed.     4.  Churches  are  deftroyed,  and  the  fervice  of  God  ncg- 
le6led  by  dimination  bf  church  livings  (as  by  decay  of  tythes,  &c.) 

5.  Injury  and  wrong  is  done  to  patrons  and  God's  minifters.     A:id 

6.  The  defence  of  the  laod  againft  forraine  enemies  is  enfeebled 
and  impaired,  the  bodies  of  hulbandmea  being  more  ftrong  and 
able,  and  patient  of  cold,  heat,  and  hunger,  than  of  any  other. 

The  two  confequents  that  follow  of  thefe  inconveniences,  are, 
firft,  the  difpieafure  of  Almighty  God;  and,  fecondty,  the  fubver^ 
iion  of  the  polity  and  good  government  of  the  realm ;  and  all  this 

appeareth  in  our  bookes.    And  the  common  law  [a]  giveth  arrable  [k]  sc  1.  |. 

land  (which  anciently  is  called  hyde  and  gaine)  the  prehemincncy  Admcfurcmeoc 

and  precedency  be^pre  meadowcb,  pailures,  woods,  mynes,  and  all  ^*    '*•  ^^^*  *'• 

ether  grounds  whatfoever ; and  [•]  eeueria  caruca,  the  beaftsof  the  ***    '}'  *^" 

plough,  have  in  fome  cafes  more  priviiedge  than  other  caitell  have.  L*^^    '?'^' 

And  amoogft  the  Romans  agriculture  or  tillage  was  of  high  cftima-  pfcta^lb.  a.*    ' 

tion,  inlomuch  as  the  fetiators  tkemfelves  would  put  their  hand  to  the  ca.  4.1. 

plough;  and  it  is  faid,  that  never  profpered  tillage  better,  than  when  Regia.  Ong.  97. 

the  fenators  them felves  plowed  (fuch  force  hath  the  example  of  fu-  ^ckam,  38,  39. 

periors)  whereof  three  famous  Romants  in  their  fcveral  kindes  ti  i^l^?' 

V*^C*  Adion  fur  ie 

iUt.45.      Tenps  E.  ].      Avoury  230.      SQ-E.  3.  16,  jy. 

O.fii.iu.'n 

(1)  See  Wright's  Tea.  14a.  and  3.  Blackft.  Comment.  5th  cJ.  79.  ' 


Lib,  2.     Cap.  5.  Of  Socage.  Seft.  117. 

Cic  lib.  I.  Offit        Omnium  rerum^  ex  quibus  aliquiJ  exqutritur,  nihil  agriculturd  me* 

liuj,  nihil  uherius,  nihil  dulcius,  nihil  libera  homine  digniuim 

Virgil,  lib.  s.  Ofortunatos  nimium,/uaji  bona  non'nt 

^^'i-  Agricolas,  quibus  if  fa  procul  dijeordibus  armis 

Fitndit  hum»faeilem  'itidum  jufiijjima  tellus. 

ScoKaio  Epift.        Nullum  laborem  recufant  manuh  qu^  ^b  aratra  ad  arma  transferuH' 

fur,  \3c,fortior  autem  miles  ex  confragojo  *uenit  \  fed  Hie  una  us  et  niti^ 
dus  in  prima  ful*vere  deficit.     But  now  let  us   perufe  our  author's 
'  words, 

•*  Socagium.**  LrV//^i^«  in  this  Chapter,  Scftion  1 1 9.  fctcbeth  this   [86*3,1 
word  from  the  originall.     Socagium  idem  efi  quod ferifitttun  Joca^  et 
/oca  idem  eft  qmod  caruca,  s.  unjbke  ou  un  carue.  ( I ) 
Brtdoji>  Kb. ».         And  Bradon  agreeth  herewith.  Dicitur  focagium  (faich  he)  a/o<co, 
^Tk\  V'  '^  *^^  tenentes  dicunturficmanni,  [b'\eo  quod  defutattjunt  tantummodo 


.lb  7!  cip  &  ^  culturam.  And  Benerth  fignihcth  the  iVrvicc  of  ihe  plough  and 
'ii.4lib!9.^a4.  ^^''^"  Jti*to  be  obferyed^  that  in  the  book  of  [r]  Dome/day 9  land 
F)eta,lib.i.ca.  8.  holden  by  knight's  fervicewas  called  Tainland>ancl  land  holden  by 
it  lib.  3.  ca.  14.  focage  was  called  Reveland ;  which  appeareth  in  that  it  is  faid  there* 
»•  "  /I  a  h^c  terra  fust  tempore  regis  Editsardi  Tainlandg  fed  pcftea  con*uer/a  eft 
iTd'  fd  *"  ^^'^*^-  (*)  And  in  that  booke  they  that  held  in  focage  were 
Hercfwdfc  *^'  Called  by  fevcrall  names,  as  Sochemanni,  or  Sokemanni,  wuich  ftiU 
Vid.  devaat,  continoeth;  fometimes  *  Coleberti,  i,  e,  qui  tenem  in  liberum  Jocagiunt 
Sea.  I.  Sudm.  ptr  redditum\  and  fometimes  they  are  called  Radcheneftres,  i.e.  libe-- 
Wendcford.  fi  homines,  qui  tamen  arabant,  herciabant^  falcabant,  metebant,  ^c* 

Wcfcefteifc.  ^^^  j^^^g  j^  appeareth  how  neceflary  it  is,  that  words  be  fetched 
Mi«h.  'o-jE'  J*  from  their  originals,  and  our  author  ^a/^«j  etjmologus  both  in  this 
m^TltefiiSr.  * "  *"^^  ***  many  other  places  in  his  [</]  three  bookes.  And  it  is  to  be 
Xd^  For  t''  obferved  once  for  all,  that  the  legall  termination  of  (agium)  in  conu 
ioglea  vid.'sca.  pO^^oi^  fignifieth,  fervice  or  duty  \  as,  hwnagium,  the  lervice  of  the 
95.154.264.  man;  efcuagium, fir'uitium ftsdi  \  \/\ftcagium,forn}itiumfoca\  hida* 
204. 234.  267,  gium,  the  duty  to  be  paid  for  a  hide  or  pToucrh-land ;  and  fo  of  cor* 
*    '  «»•  .«tf^/  mfCoragtum,  carnagtum,  cartagtumt  ourgagtum,  vtiie»agtum,  ana 

[i]  Fleta^  lib.  3.  guidagium,  (which  one  defcribeth  thus)  quod  dasur  aliens,  ut  tmi 
B   €to    Vh        <«nducatur  fir  loca  alterius^  and  the  like, 
cap.  1 6.      Brittoo,foI.  i€^ 

Ifl  ^l^^'j  \  "  tjftnt  que  lesftr'vices  [/}  ne fttnt  pas fer<vices  de  chi*valer.^  And 
cft.  a.  fett.  18.      jj^  jjjg  jjg^j  Sedlion  he  faith,  and  ^sti^  tenure  that  is  not  a  tenure  in 

Fiet3>  ubi  fupra.    chivalry  is  a  tenure  in  focage.     Ex  donationibus  autem  feoda  militaria,, 

'vel  magnam  forjeantiam  non  continentibus,  oritur  nobis  quoddam  nomem 
generati,  quod  eft  focagium.  Here  Littleton  fpeaketh  of  tenures  of 
common  perfons ;  for  grand  ferjeantie  is  not  knight's  fervice,  and 
yet  it  is  not  a  tenure  in  focage,  as  (hall  be  faid  hereafter.  Alfo  here 
he  meaneth  temporall  fervices»  and  not  frankalmoigne,  as  by  the 
examples  he  put  is  manifeft,  and  as  in  his  proper  place  (hall  appeare 
more  at  large.  Alfo  here  LittUton  fpeaketh  of  focage  largely 
taken,  and  fo  called  ab  eft'eSu ;  that  is,  all  tenures  that  have  the  like 
effects  and  incidents  belonging  to  them  as  focage  hath,  are  termed 
tenures  in  focage,  albeit  originally  fervice  of  the  plough  was  not  re- 
fefved.     As  if  originally  a  rofe,  a  pair  of  gilt  fpurs,  a  rent,  and  fuch 

like 

(1)  [See  Note  5<.)  (»)  [Sec  Note  57.] 


Lib.  2.  Of  Socage,  Sc6l.  n  8,  1 1 9* 

like  were  referved^  or  that  tbe  tenants  in  cofutemnattis  uhrias  manus  Ockam,  cip. 
mittanUut  alios  fu/pendiot  alios  mtmbrorum  dttruncatione^l^e.  puniantf  q««  ?«' ^ol^n> 
thcfe  are  faid  to  be  tenures  in  focage  ah  effeSuy  for  that  there  (hall  ^"  "^^"  *"^"* 
be  like  gardein  in  focage,  like  reHefe*  and  fuch  other  eifefls  and  in- 
cidents as  a  tenure  in  focage  hath,  and  are  fo  termed  to  diftinguiih  the 
fame  from  knight's  fcrvice.    Nay,  the  worft  tenure  that  I  have  read  Ockain,fd.3i.i. 
of,  of  this  kind,  is  to  hold  lands  to  be  ultor  fceUratorum  condtmnato-  ^^ 
noHf  ut  alios  /u/pendio,  alios  membrcrum  detntacatione,  <vel  aliis  modis 
juxta  quantitatem  ptrpitrati feeler  is  puniat^  (that  is)  to  be  a  hangman 
or  executioner.     It  feemeth  in  ancient  times  fuch  officers  were  not 
voluntaries,  nor  for  lucre  to  be  hired,  unlcfle  they  were  bound  there- 
unto  by  tenure.     And  fo  note,  that  fome  tenures  in  focage  are  named 
a  cau/dt  and  fome,  and  the  greater  part,  ab  ejffeSu. 

«'  Car  homage  defiy  nefait  ftr^itict  de  chinfoltr^*  But  it  is  a  pre- 
fumption  where  homage  is  due,  that  the  land  is  holden  by  knight's 
fervice,  as  hath  beene  faid. 

Scft.  1 i8. 


(4.C0.I)         TTEAI^  home  poit  Uner  di  fan  feig*  ALSO,  a  man  may  hoi  J  of  his 

nior  per  fealty    tantum^    et    tiel  lord  by  fealty  only,   and   fuch 

tenure  ejl  tenure  en  focage ;  car  chefcun  tenure  is  tenure  in  focage ;  for  every 

tenure  que  rCeJl  pas  tenure  in  chivalry^  tenure  which  is  not  tehure  in  chivalrifi, 

ejl  tenure  en  focage^  is  a  tenure  in  focage. 


Of  thisfufficient  hath  beenefaid  before. 


Sed:,  119. 

•  ,/r7' //  ejl  dity  que  la  caufe^pur  que  A  ND    it  is  faiJ,  that  the  reafon, 

tiel  tenure  eji  dit  et  ad  le  nofme  de  why   fuch  tenure  is  called  and 

r86«  b.l     '^^^^^  ^^  fic^gh  ^ft  ^^^  1  9"*^  foca-  hath  the  name  of  teniire  in  focage, 

'-'     gium  idem  eft  quod  fervitium  focjc,  et  is  this ;  becaufey3<:^^;«/w  idem  eft  quoi 

foca  idem  eft  quod  caruca,  fciL  un  fervitium  foca^  and  foca  idem  efi  quod 

foke  ou  un  carue*     Et  en  ancient  temp s^  caruca-^  ^c.  /.  e.  a  foke  or  a  plough. 

devant  le   limitation  de  temps  de  me*  In  ancient   time,  before  the  Umita- 

tnorie^  grand  part  de  les  tenants^  que  tion  of  time  of  memory,  a  great  part 

tyendront  de  lour  f/ignlors  per  focage^  of  the  tenants,   which  held  of  their 

devoient  vener  ove  lourfokes^  chfcunde  lords  by  focage,  ought  to  come  with 

lei  dits  tenants  pur  certein  jours  per  an  their  ploughes,  eyery  of  the  faid  te- 

pur  arer  et  femer  les  demejhes  le  feig*  nants  for  certaine  daies  in  the  yeafe 

«/cr.    Et  pur  ceo  que  tielx  overages  to  plough  and  fow  the  demefnes  of  the 

fueront  fait  pur  le  vlvsr  et  Juflenance  lord.       And   for  that  fuch   workss 

de  lour  jeigniorsyilsfueront  quits  envers  were  done    for    the    livelihood    and 

lour  feigniors  de  touts  manerj  de  fer^  fuftenance   of  their  lord,  they   wcrj 

vices^  i^c,     Et  pur  ceo  que  tielx  fer^  quit  againft  their  lord  of  all  manner 

vices  fueront  faits  ove  lour  fokeSy  tiel  of  fervices,   &c.     And   becaufe  that 

tenure  fuit  appel  tenure  enfocaje.     Et  fuch  fervices  were  done  with  their. 

fuls  apres  tiels  fervices  fusront  changes  ploughs,  this  tenure  was  called  tenure 

en  in 


Lib.  %•    Cxp.  5.  Of  Socage. 


Sed.  119,  i2d« 


gn  dciTferSy  per  imfim  ii$  tinmUt  §t 
fir  dejtre  des  fiigrmrsy  fciL  en  un  an^ 
nuall  renty  ^c.  Mes  uncore  U  mfm$ 
Jeficage  demurty  et  en  Svers  Ijeux  les 
tenanis  uncore  font  tUh  ferutces  ove 
bur  fokes  a  lour  feigniors  \  ijjint  fue 
touts  marurs  de  tenures^  que  nefont  pas 
tenures  per  fervice  do  eUfaaUrj  Jmt 
appils  tenures  enfotage. 


in  (bcage.  And  afterwar<l  thefe  fer- 
vices  were  changed  into  money,  by 
the  confcnt  of  the  tenants  and  by  the 
defire  of  the  lords,  viz.  into  an  annual 
rent,  &c.  But  yet  the  name  of  focage 
remaineth,  and  in  divers  places  tHe 
tenants  yet  dos  fuch  fervices  with  their 
plougbes  to  thjeir  lords;  fo  that  all 
manner  of  tenures,  which  are  not 
teniuree  by  knight's  iitrvice,  are  called 
tsnupes  is  ibcage. 


(6.  Co.  59.) 

Cap.  Burgage^ 
Se£L  170. 

Minor,  cap.  s. 
fe0.  18.  Vid. 
19.  £.  ft. 
Avowrie  124. 
3.  E.  ft    AAioB 
fiir  le  iUt.  24. 
10.  £.  2-  24. 
ma.  £.3.  Avowrie 


4.  E.  3.  x6i. 
6.  £•  3.  ft83. 


"  CJ^EMP  S  de  memory  J**  Time  of  memory  is  when  no  man 
•*■  alive  hath  had  any  ppoofo  co  the  contrary,  nor  hath  any  cona- 
fan^  to  the  contrary^  as  (hall  be  hereafter  faid  in  his  proper  place* 
And  of  necefllty  this  change  hereafter  fpoken  of,  muft  be  before 
time  of  memorie ;  for  within  time  of  memory,  the  fervices  of  the 
plough  cannot  be  changed  into  money  by  confent  of  the  tenant  and 
the  defire  of  the  lords,  Jiilicef,  into  an  annual!  rent,  neither  by  ^- 
leafe  or  confirmation  or  other  conveyance,  fo  long  as  the  feigniory 
remaineth,  as  ftiall  be  feidln  his  due  place. 

124.     30.  £•  3.  X7«    39*  AiT.  p.  3.    fto.  AflT.  ?•    Cap.  ConAitnadoa,  Sfe£l.  539. 

*f  Devoient  'vener  vue  hurfikesJ'^  The  plough  is  named  propter 
excellentiam. ;  buc  the  fide,  and  the  fyth,  for  the  reaping  in  harveft, 
and  fuch  like>  are  alfo  included.  For  as  carucata  terra,  a  plough- 
land,  may  contain  houfes,  milles,  pailure,  m6(k>w>  wood,  &c.  as  per- 
taining to  the  plough ;  fo  under  the  fervice  of  the  plough,  all  fer- 
vices of  tillage  or  hafbandry  are  included. 

*•  Uncore  le  no/me  de  focage  demurt.^^  Altho*  the  caufe  whereupon 
the  name  of  focaee  firfl  grew  be  taken  away,  yet  the  name  remaines 
the  fame  it  hath  been,  and  is  ufed  to  diilingnifh  this  tenure  from  a 
tenure  by  knight's  fervice.  Nominaji nefcis^  perit  cognitio  rerum.  Et  r87,  g,! 
nominaJiperdas,certe  dijiin^io  rerumferditur.  Therefore  the  names  *•  /*  "J 
of  things  (as  Littleton  here  teacheth)  are  for  avoyding  of  confufion 
diligently  to  be  obferved. 

Sed.  1 20. 


7  TE  My  Ji  home  tient  dejonfetgnior      A 
per  efcuage  certalney  fciU   en  iiel    "^ 


forme^  quant  V efcuage  curge  et  eji  affejje 
per  parliament  a  gretnder  fumme  ou 
meinder  fummey  que  le  tenarit  patera  a 
fon  feignior  forfque  demy  marke  pur 
efcuage^  et  nient  pluis  ne  mlensy  a  quel 
ground  fumme  ou  a  quel  petite  fumme 
que  r efcuage  curgey  &c.  tiel  tenure  eJi 
tenure  en  focage^  et  nemy  fervice  de  chi» 
valrie.  Mcs  lou  le  fumme  que  le  Z^- 
nant  ^aiera  pur  t efcuage  eJi  non  cer-- 

taine^ 


L  S  O,  if  a  man  holdeth  of  his 
lord  by  efcuage  ccrtainc,yf/7.  ia 
this  manner,  when  die  efcuage  runneth 
and  is  aileflcd  by  parliament  to  a 
greater  or  leffer  fum,  that  the  tenant 
mall  pay  to  his  lord  but  halFe  a  marke 
for  efcuage,  and  no  more  nor  lefle,  to 
how  great  a  fum,  or  to  how  little  the 
efcuage  runneth,  &c.  fuch  tenure  is 
tenure  in  focage,  and  not  knight's 
fervice.  But  where  the  fumme  which 
the  tenant  ihall  pay  for  efcuage  is  un- 

certaine^ 


Lib, 


0£  Socage* 


^A.  120,  121. 


certatne, /r/7.  where  it  may  be  that  the 
fumnie  that  the  tenant  uiall  pay  for 
efcuage  to  his  lord,  may  be  a(  on« 
time  more  and  at  another  time  le(% 
aficording  as  it  »  aftfled,  &c.  fiick 
temite  is  tcnurs  by  kntghc's  ftrvioe. 


iaini^fdl.  lou  ilpott  iftre  qui  Ufumnu 
qu€  U  Unant  faitra  pur  I* efcuage  ^fin 
fetgnioTy  pott  efire  a  unfoits  legreinder 
ef  a  outer  foiis  le  nuinder^Joknque  ceo 
qut  eft  offejfoy  ^c.  do9iques  ttel  tenure  eft 
tenure  ptrfiruici  de  ciivaler, 

"    Jp  S CUAG E  eertain''  is  not im  mi  nftritate  Jkrwtuim  fcutu  (6. Co. 4 1>.| 

^-^  which  is  to  be  done  by  the  body  of  a  man,  but  it  is /ert/i' 
thm  emmtme^  of  money,  which  is  to  be  drawne  oat  of  the  pucfe» 
and  that  ii  in  effed  a  tenure  in  focage;  wherein  it  is. to  be  obferved* 
that  the  fernce  of  payment  of  money  is  the  more  bafe,  and  lefle  pro- 
fitable for  the  commonweahhitt  this  cafe;  and  hereof  fomewhathatk 
been  faid  before  in  the  Chapter  of  Efcuage,  Se£t.  98, 90. 

If  a  man  hold  by  homage,  fealty  and  efcuage,  /ciL  by  an  halfe 
penny,  when  efcuage  runs  at  fortie  fliilliagsi  thu  is  a  tenure  in  focage, 

and  no  knight's  fervice,  for  two  caufes. 

5.E.  3.  6. 

Firft,  it  IS  focage  tenure,  becaufe  of  the  cerounty ;  for  to  the  te-  5i  l^-  4-  «»• 
tture  in  focaire  certafervitia  doe  ever  belong,  ib  as  the  hufbandman  '^ J  ^^  ***'*• 
Biay  the  rather  hve  in  quiet.  tuvcrii^'a  cfe. 

cscellently  refolved  in  pajrliament.    HUL  3.  £.  2.  coram  Rege  Rot  34.    Agnes  Froirick^s  ctfe. 

Secondly,  Efcuage  is  to  be  paid  at  every  time  when  it  is  afftfled; 
and' here  it  is  not  to  bepaid^  but  when  it  amoanteth  to  forty  (hil« 
lings, 

Sta.  121. 


15.  E.  A.  i3t 
ATowr]eai5. 

31.  £•  i.Atr: 

441.  26.Afl'.66. 


TTEMi  fi  home  tient  fa  terre  pur 
pater  certaine,  rent  afon  feignior  pur 
cafiU'gard^y  tiei.  tenure  ejl  tenure  en 
fo£age»  Mes  ku  le  tenant  dint  per  lity 
nume  ou  per  un  outer  faire  caftle* 
garde^  tiel  tenure  eft  tenure  per  fervice 
de  cUfvaUr. 


.b.] 


A  LSO)  If  a  man  hcddeth  his  land  to 
'^  pay  a  certaine  rent  to  hts  lord 
for  caiUe^gard,  this  tenure  is  tenure 
in  focage  ( i  )•  But  wbene  the  tenant 
ought  by  him(^f  or  by  another  to  doe 
caiile-gard>  fuch  tenure  isL  tenure  by 
knights  fervice. 


UBREIN  the  difference  ftandeth  thus.    If  a  rent  be  paid  for  caf-  Vld.  Sea.  98, 
*^  tie-garde,  it  is  deere  a  focage  tenure,  as  it  is  agreed  in  Lut*  99* 
ttrePs  cafe  according  to  Littleton's  opinion.     Bnt  if  a  fummc  in  y.^^     q^  gg 
groiTe,  or  other  thing,  be  voluntarily  paid  or  given  by  the  tenant,  inl-uttercracafc, 
and  voluntarily  received  by  the  lord  in  lieu  of  cafile-gard,  yet  the  19.  R.  ft.Gar(L 
tfcfiore  by  knight's  fervice  rcmaineth.     Vide  St€t,  98.  &  99.  *95-  *^.  Aff.  66. 

F«  N«  B*  03*  256» 
6*  Cok  io«  Grcgoric's  ctfc, 
(i)  [See  Note  58.] 


Sea. 


Lib.  2.    Cap.  5* 


Of  Socage* 


Sea.  113, 


Sedl. 


122. 


TTEMy  tn  touts  ti^fis  hu  k  nnant 
timt  dilfeignUr  a  pater  a  luy  afcun 
iertaine  rent^  eel  rent  iji  appeUe  rent 
ferwcu 


A  LSO,  in  alt  caies  where  the  tenant 
holdeth  of  his  lord  to  pay  unto 
him  any  certaine  rent,  this  rem  is 
called  rent  fervice. 


T  T  is  called  rent  fervice,  becaufe  it  is  accompanied  with  fome  cor^ 
*-  poral  fervice,  as  fealty  at  the  leafl;  in  refpedt  whereof  the  lord 
may  diilraine  for  it  of  common  right.  See  more  of  this  matter  in 
the  Chapter  of  Rents, 


Se6t.  123. 


JTEM^  en  ttelx  tenures  enficage^fi 
■^  le  tenant  ad  Iffue  et  devle^  Jon  iJJ'ue 
efieant  deins  Page  de  \\  ans,  aonques  le 
pro<bein  amy  del  heire  (i),  tf  que  le 
heritage  ne  pott  difcendre^  aver  a  la  garde 
de  la  terre  et  del  heir  yjque  al  age 
del  heir  de  14  am^  et  tiel  gardein 
e/i  appelle  gardein  en  focage.  Car  ft 
Ja  terre  defcendijl  al  heire  de  part  le 
pierj  donques  la  mere^  ou  auter  prO' 
cheine  cofen  de  tart  la  mere^  aver  a  la 
garde.  Etji  le  terre  difcendijl  al  heire 
de  part  la  n^ey  donques  le  pier  ou  le 
procbein  amy  de  part  del  pier  aver  a  le 
garde  de'tielx  terres  ou  tenements.  Et 
quant  r heire  vient  al  age  de  i^ans 
compleaty  ilpoit  enter  et  oufter  U  gardein 
enfocagey  et  occupier  la  terre  luy  mefme^ 
$*tl  voitm  Et  tielgardeine  en  focage  ne 
prendra  afcuns  iffues  ou  profits  de  tielx 
terres  ou  tenements  a  fm  tife  demefne^ 
mes  tantfolement  al  ufe  et  profit  del 
heire  \  et  del  ceo  il  rendra  accompt  al 
beircy  quant  plea fl  al  heire  apres  ceo  que 
rheire  accomphft  tage  de  xilii,  ans. 
Mes  tiel  gardetn  fitr  Jon  accomtt  aver  a 
allowance  de  touts  fes  reafonable  cofls  et 
expences  en  touts  cDofes^  (^c.  EtJi  tiel 
gardein  maria  I'hetre  deins  xiiii.  anSy 
il  accomptera  al  heircy  ou  a  fes  execu» 
tors^  de  value  del  mariagey  content  que 
il  ne  priji  riens  pur    le  value    del 

mariage'y 


A  LSO,  in  fuch  tenures  in  (bcage^ 
if  the  tenant  have  ifliie  and  die^ 
his  ifliie  being  within  the  age  of  14 
veares,  then  the  next  friend  of  that 
heire,  to  whom  the  inheritance  cannot 
defcend,  (hall  have  the  wardfhip  of 
the  land  and  of  the  heire  untill  the  age 
of  14  yeares,  and  fuch  gardeine  is 
called  gardeine  in  focage.  For  if  the 
land  difcend  to  the  heire  of  the  parf 
of  the  father,  then  the  mother,  or 
other  next  coudn  of  the  part  of  the 
mother,  (hall  have  the  wardOiip. 
And  if  land  (iifcend  to  the  heir  of  the 
part  of  the  mother,  then  the  father  or 
next  friend  of  the  part  of  the  father 
(hall  have  the  wardfhip  of  fuch  lands 
or  tenements.  And  when  the  heyre 
Cometh  to  the  age  of  14  years  com- 
plete, he  may  enter  and  ouft  the  gar- 
dian  in  focage,  and  occupy  the  land 
himfelfe,  if  he  will.  And  fuch  gar- 
dian  in  focage  fhal  not  take  any 
ifTues  or  profits  of  fuch  lands  or  tene- 
ments to  his  own  ufe,  but  only  to 
the  ufe  and  profit  of  the  heire ;  and  of 
this  he  fhal  render  an  account  to  the 
heire,  when  it  pleafeth  the  heire  after 
he  accomplifheth  the  age  of  14  yeares. 
But  fuch  gardian  upon  his  account 
(hall  have  allowance  of  all  his  reafon- 
able colls  and  expences  in  ail  things^ 

&C. 


(i)  [Sec  Note  59.] 


Lib.  £«  Of  Socagei  St&.  12^ 

nuuriage\  pur  ceo  f  8/  ilfirra  retttfafolfy  &c.  And  if  fuch  gardian  marry  the 
dimefm^  que  il  luy  voibit  marierfans  heire  within  age  of  14  yeares,  he  ihall 
prender  la  value  del  mariage^fifum  que  account  to  the  heire,  or  his  execu- 
il  kty  maria  a  ttefmariagej  que  eft  font  tors,  of  the  value  of  the  mftriaee^  al-* 
en  value  ceme  le  mariage  del  heirey  Csfr.  though  that  he  tooke  nothing  for  the 
value  of  the  mariage ;  for  it  Audi  be  accounted  his  own  folly,  that  he  would 
marry  him  without  taking  the  value  of  the  mariage,  unles  that  he  marrieth 
him  to  fuch  a  marriage,  that  is  as  much  worth  in  value  as  the  marriage  of  the 
beire. 


t* 


jp  N  tUh  tenures  en  ficage^*    If  a  man  be  feifed  of  a  rent  (*.Ro.  Abr.40.) 
•^-^  charge,  rent  fecke,  common  of  pafture>  and  fuch  like  in* 
hericances,  which  doe  not  lie  in  tenare*  and  dyeth,  his  heire  whhin 
age  of  14  yeares  1  in  this  cafe  the  heire  may  choofe  his  gardein: 
but  if  he  be  of  fuch  tender  yeares  as  he  can  make  no  choice,  then  (if  Vide  1e  ftatute 
the  father  hath  made  no  difpoiition  of  the  cuflody  of  the  childe)  it  ^e  4.  &  5.  ph. 
were  moft  £t,  that  the  next  of  kin,  to  whom  the  inheritance  cannot  *  Marldcap.  ii 
defcend,  fhould  have  the  coitody  of  him  (a^.    And  whofoever 
taketh  the  rent*  &c.  the  heire  (hall  charge  him  in  an  account.     Bat 
if  he  hold  any  land  in  focage,  in  that  cafe  the  gardian  in  focage  fliall 
take  into  his  cuftody  as  weu  the  rent  charges,  &c.  as  the  land  holden 
la  focagCj  becaufe  he  hath  the  cuftody  ofthe  heire. 

**  $i  U  tenant  ad  ijjue  et  divie**    The  fame  laiv  it  is  if  the  tenant 
hath  no  iflue,  but  a  brother  or  coiin  within  age  of  14  yeares  at  the 
time  of  his  death,     [a]  Alio  this  doth  extend  as  well  to  iiTue  fe-  [^1  10.  R.  ±. 
male,  as  to  iflue  male.  Account  132* 

'<  Deins  Page  de  14  a«i."     Of  this  fufficient  hath  been  fpoken  in 
the  next  preceding  Chapter. 

"  Dpa^ues  le  procheine  amy  del  heirt,  a  que  le  enherltance  nt  pott  6linvil.  lib.  7. 
dtfander**    The  nexL  friend  of  the  heire,  &c.     Here  amy  or  friend  "P-  *'• 
is  taken  for  the  next  of  blood.     So  the  cfFeft  of  it  is,  that  "the  next  of  |j"^"*V^^'' 
his  blood  to  whom  the  inheriunce  cannot  difcend,  wherby  affinity  cap"o.  *  Stat.  d« 
without  blood  is  excluded.  H.bcrnia^  tic/ 

Parti :i  »n. 

*'  Le prtchein,''  the  next.  (Plowd.445.) 

[^]  if  there  be  three  brethren,  and  the  youngefl  holdeth  land  in  [^]  Vid.3o.Aff# 
focage,  and  hath  ifTue  and  dyeih  his  iflue  within  age  of  14  yeares,  47* 
both  the  uncles  are  in  eauall  degree,  and  yet  the  eldefl  fliall  be  ear- 
dian;  becaufe  in  equall  degree  the  law  prefcrrcth  him.     [r ]  And  yet  f']  ^\  ^"** 
if  lands  holden  in  focage  be  given  to  a  man  and  to  the  heirs  of  his  ^*'"''^'*  ^**** 
body,  and  he  dyeth  his  heire  within  age,  the  next  cofm  of  the  pan  of 
the  father,  albeit  he  be  worthier,  (hall  not  be  preferred  before  the 
next  colin  of  the  part  of  the  mother,  but  fuch  of  them  as  firft  feafeth 
the  heire  (hall  have  his  cuftody  (1).     But  if  lands  be  given  in  47  H. 3.  Card, 
frankmariage,  and  the  donees  have  iiTue  and  dye  their  iffue  within  J*^'      ^. 
age  of  14  yeares,  the  next  of  kin  ofthe  part  of  the  mo;her  (hall  AatcM.Ji.)  ^* 
have  the  cuftody  of  the  body,  and  not  th^  next  of  kin  of  the  part 
ofthe  father,  albeit  he  £rft  feafed  it,  beeauie  the  mother  was  the 

cattfe 

i%)  Sec  poft.  8S.  b.  lequali  jnre  mf^or  e/   epndith  p^ffUlentiem 

[2|,  a&J  Plowd.  296..  in    Cairtra  cai'e*     i»ee  tu» 

(i)  this  it  according  f  the  rttlc^  in     ^^"^^^  Abr.  of  Co.  Litt. 

Vol.  L  S 
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caafe  of  the  gi/t.     If  a  man  be  fet(ed  of  lands  holden  in  focage  of 
the  part  of  his  father,  and  of  other  lands  holden  in  focage  of  the 
part  of  his  mother,  and  dyeth  his  tfllie  being  within  the  age  of 
,f  4  yeares,  in  this  cafe  fuch  of  the  next  of  Icinne  of  either  fide,  as  Hrfl:  [38.  l>* 
happcch  the  body  of  the  heire,  flull  have  him  ( 1 ) ;  bat  the  next  of 
blood  of  the  part  of  the  father  (hall  enter  into  the  lands  of  the  part  of 
the  mother,  and  the  next  of  kinne  of  the  part  of  the  mother  ihali 
enter  into  the  lands  of  the  part  of  the  father  (2). 
[/J  F.N.  B.  139.       [d]  If  jf,  be  gardian  in  focage  of  the  body  and  lands  of  B,  within 
r*  i^^*F*'      fi     *^*  *8^  ^^  fourteene  yeares,  J.  fhall  be  gardian  in  focage  per  caufi  d$ 
x6:  E  V  ic?5».  S^^Xi)*    ^"^  ^^  infant  within  age,  that  [f  ]  is  not  in  the  cuftody  of  . 
ai.  E.3.  i.      '  another, cannot  be  gardian  in  focage;  bccaufe  no  writ  of  account 
31.  £.  3.  En/ant  lyeth  againft  an  infant.     And  hcre.vith  agreeth  Bra£i.  [/]  and 

9.  17.  E.  2.        yeeldeth  this  reafon,  alium  regere  non  poteft^  qui/eip/um  regtre  non  no* 

s6^E*"^  "'*  ^"'     ^^^  ^^''^  ^*"^'  t^^  ^^^  ^'"^^  mincrem  cupdire  non  debet  % 

10.  H.  6.  14I  ''^'^^  ^^''^  prafumitur  ma/}  regere,  qui  feipfum  regere  ne/citm  And  by 
F.N.  B.  118.  like  reafon  an  ideot,  a  man  non  compos  mentis,  a  lunacicke,  a  man 
r/"]  Brad.  li.  2.  c^cus  et  muiuSf  OX  f Urdus  et  mutus^  or  a  leper  removed  by  a  writ  de  //f- 
xi\\\  ^''^  amcvendo^  cannot  be  gardian  in  focage.  But  in  the  cafe  of 
[i  iL       **  S^rd  per  caufe  de  gard,  there  lyeth  an  a£lion  of  account  againft  -i.  in 

die  cafe  abovefaid. 


ca.  10. 


[f]  Lib.  Rttb.  **  A  que  U  heritage  nt  poet  dcfcender,*^     [1]  Nullus  haredipetafu9 

cap.  70.  propinquo  fuel  extraneo  per iculo/a  fane  (4)  cujtodia  committatur%     Note 

[A]  Glanv.  lib. 7.  [i J  this  word  {poet)  may  or  can.     [/l  And  therefore  this  doth  not 

^11-      .  onejy  exclude  an  immediate  difcent,  out  all  poflibility  of  difcent.  As 

Cand*  ^  afe!  *^  *  ^^"^  ^*'^  ^^^  ^^°  ^*^^^  ^^  feveral  venters,  and  having  lands 
(a.  Ro.'Abr.4o.  holden  in  focage  of  the  nature  of  burgh  Englijh  dieth  the  yonger  bro- 
Cro.  Elis.  815.  ther  within  age  of  14  yeares,  [/«]  the  elder  brother  of  the  halfe 
Mo.  635.)  bk)cd  (hall  not  have  the  cuflody  of  the  land  (5) ;  becaufe  by  pof- 

[w]  Lit.  lib.  i«  fibiliiy  the  elder  may  inherit  the  land ;  for  if  the  yongelldye  without 
o« »»  3*  i(rue,  and  the  land  difcend  to  an  uncle,  the  elder  brother  of  the  jialfe 

blood  may  be  heire  uino  him  :  and  herewith  doth  agree  our  ancient 
[«]  Brad.  lib.  2.  authors.  [»J  H^res fokmanni fub  cujiodid  capitalium  dominorum  non  erif, 
foL  87.  fedjub  cujiodid  confanguineorum  Juorum  propinqucrum,  l^oc  eft,eorum  qui 

fI'*'  tk  conjunSliJunt  jure  fangiiiniSy  et  non  jure  fuccej/tonist  ex  parte  quorum  ncn 

28.  Ei  I  Stat.  1  defcendit  bareditas  ;  tt  regulariter  ^erum  eft^  quod  nunquam  remanebit 
Fortefc.  c.  40.       aliquis  in  cujfcdid  ai/cujus,  de  quo  baberi  poffit  fu/piciot  quod  <velit  jus 

clamare  in  ipja  bareditate,  et  unrefi pluresjint  mia  et  baredes  tenere  de* 

[a]  Fortefc.  ubi     leant  inficagio,  nulla  debet  ejje  in  cujiodid  afterius,     [0]   And  this  is 

lupra.  Sutut.  de  contrary  to  the  civil  law;  i'orlej^a  ci<viles  imtube'rum  tutelas proximis 
Homagio  ca-  ,  '     v-  •        .     y-  .  •    *       •         /•  .  • 

piendo  tsmps        ^  eorum  J  anguine  committunty  Jtnje  agnatt  juertnt^  Jt^ve  cognatt,  uni* 

E.I.  cuique,  videlicet  f  fecundum  gradum  et  ordinemt  qui  in  b/sreditate  pupilU 

Juccejfurus  eft.     But  this  the  law  of  England  iaixh,  eft  quaftagnum  lup0 

committere  ad de*vorandum  (6 ) . 

','  Donques  la  mere,'*     Note,  albeit  land  cannot  difcend  to  the 
mother  from  her  fonne,  (as  hath  beene  faid)  becaufe  inheritance 
cannot  afcend,  yet  here  it  appeareth  by  Littleton^  that  (he  is  n^xt  of 
blood  (7),  for  that  none  (as  hath  beene  faid)  can  be  gardian  in  fo- 
cage 


(i)  See  ante  88.  a.  note  i.  (5)  [See  Note  62.] 

h)  [See  Note  60.]  (6)  [See  Note  63.] 

(3^  [See  Note  61.]  (7)  As  to  the  conftruftion  of  the  words 

(4)  ^i//^infteadofybxi^feemsi}ect(rary  to  next  of  blood  in  other  cafcs^  fee  ante  10.  b. 

the  feiiic  of  this  pafifage.  and  note  a.  there.  ,. 


89.  a.] 


lib.  2*  Of  Socage.  Scd.  123.' 

4Dage  bot  the  next  of  blood;  and  tke  like  is  to  be  faid  of  the  father, 
as  hereafter  next  appeareth; 

*'  Ddftqnes  U  pier.**  By  this  it  appeareth,  that  the  father  in  cafe  of 
a  tenare  in  fbcage  fhall  be  gardian  in  focage,  and  (hall  not  have  the 
cnHody  of  his  eldeft  fbnne,  in  refped  of  his  paternal!  naturall  cuf»- 
tody,  (as  he  ihall  have  in  cafe  of  a  tenare  by  knights  fervice,  as  be- 
fore appeareth)  (B)  but  as  gardian  infxage.  And  the  reafon  of 
the  divcrfity  is,  for  that  in  the  cafe  of  a  tenure  in  focage,  the  father 
mtrft  by  law  be  accountable  to  the  ibnne  both  for  his  mariage,  and 
alfo  for  the  profits  of  his  lands,  which  he  (hould  not  be  if  he  had  the 
€aflody  of  his  eldeft  fonne  in  this  cafe  as  his  father  in  refpedl  of  na- 
ture (9),  and  the  a£l  of  law  never  doth  any  man  wrong. 

But  no  lord  or  other  perfon,  in  refped  of  any  tenure  by  knights  *« 

^nrice  or  otherwife,  (hall  have  the  cuftody  of  any  childe  that  is  heire 
apparent  to  his  father,  bat  the  father  only  during  his  life,  as  hath 
beene  faid  before.  ( i  o) 

It  is  to  be  obferved,  that  in  the  lawes  of  England,  there  are  three 
manner  of  gardianfhips,  viz.  by  the  common  law,  by  ftatute  law,  and 
by  ctilKnnei     By  the  common  law  there  are  foure  manner  of  ear- 
dians,  viz.  gardian  in  chivalry  (whom  Littleton  hath  defcribed  be- 
fore, Sed.  103*  &c.}  (11)  gardian  by  nature,  as  the  father  of  the 
elded  fon,  of  whom  Littleton  hath  fpoken  Se£^.  114,  (12)  gardian 
in  foeage,  treated  of  by  Littleton  in  this  Seflion,  and  gardian  per 
taufe  de  nurtnn;  (13)  all  frequent  in   [a]  our  books.     By  ftatwte,  r<»]  8.  t.  3.45. 
viz.  the  ftatute  in  4.  and  5.  PL  ^  Mar,  of  women  children,  and  ^-  ^'%  5- 
that  is  in  two  manners,  either  of  the  father  or  mother  (14)  without  ^^'  ^®-  37*) 
afiignation,  or  of  any  other  to  whom  the  father  Ihall  appoint  the   r.^     ^ 
cuftody,  either  by  his  laft  will,  or  by  any  adl  in  his  life-time,  whereof  Ratcilffe'*  caft. 
yba  (hall'reade  at  large  [S]  in  Ratclrfe^s  cafe  in  my  Reports  (15).  [c]  '^.E,  3. 
ff]  Laftfy,  by  cu Home,  as  of  orphans  by  the  cuftome  of  the  city  of  Gar^*-  S'* 
London,  and  of  other  cities  and  boroughes  (16).  ^'f'  *•  ^"^* 

**  TantfiUment  al  ufe  et  profit  del  beire.*^      And  therefore  gardian  ^  "'"'*  • 

in  focage  fiiall  not  forfeit  his  interefl  by  outlawrie  or  attainder  of  fe- 
lony or  treafon ;  becaufe  he  hath  nothing  to  his  owne  ufe,  bat  to  the 
nfe  of  the  heire. 

Al(b  if  the  mother  be  gardian  in  focage,  and  taketH  hoftand,  and  pi.  com. 
dyetb>  ^e  hufband  (hall  not  have  this  cuftody  by  farvivour;  be-  (3.  Co.  39.) 
cailfe  the  wife  had  it  en  auter  droits  in  the  right  of  the  heire. 

A  gardian  in  focage  (hall  not  \d\  prcfent  to  a  benefice  in  the  right  [1/]  8.  E.  2. 
of  the  heire;  becauie  he  cannot  be  accomptable  therefore,  for  that  Pra-fentmcnt  la 
he  can  make  nabenefit  thereof,  for  (he  law  doth  abhorre  fimony,  or  7-  E.    39* 
any  corrupt  central  fbr  benefices;  and  therefore  in  that  cafe  the  ^!^'  ^,\  ^' 
heire  (hall  pyefent  bimielfe  ( 1 ) .     And  Britton  fpeaking  of  thefe  gar-  p^  ^  b.  33. 
dians  faid  well.  Us  qveux  gardeins  Jbnt  pluis /er<V£tnts  que  gardeins,  3t..£.  3.  Eftop 
(that  i»l  which  eardians  are  rather  fervants  then  gardians.  v^^  34^- 

^  '  *  ^  Britten,  163, 

16^    FletayUb.  x.ca.p,  10.    (a.  Ro.  Abr.  41.     Cro.Jam.  99^    3.10^15,6.  Poll.  xao.  a.; 

(8)  Ante  «4.  b.  (14)  [See  Note  68.] 

(5)  [Sec  Note  64.]  (15)  [See  Note  69.] 

(10)  Ante  84.  a.  (16)  [Sec  Note  70.] 

(11)  [Sec  Note  65.] 
(la^  [See  Note  66.]  [89.  b.1 


lote  66.] 
fol«  67.3 


(33)  [See  Noi«  67.3  (i)  [See  Note  71.] 


Lib«  2«  Cap*  ^« 


Of  Soc^ige. 


Sea.  i2;J. 


to  It  It  ctlled 
the  ilatute  of 
Mcrlebrid^i  hi 
cauie  the  par* 


"  //  rendra  account,  Hc»  afres  quiVhiirt  ad  accomplijbi  Page  di\\ 
ams.**  This  point  hath  bcene  much  controverted  in  our  bookes, 
and  the  caufes  of  the  doubts  have  beene^  i.  Upon  the  words  of  the 
ftatnte  of  [e]  MerUhridgtf  ca,  17/  2.  Upon  the  originall  writ  of  ac- 
count againft  the  gardian  in  focagr.  The  words  of  the  ftatate  be^ 
€vm  ad  Ugitimam  ^tatem  ptr*vemtrit  fihi  rtjfondtai,  Hc^  and  Ugitlmtt 

lhiiMiitTn'cft*H.  ^'"'^  (/I  I'^^^Il  Age  ^  ^^  yeares.  Alio  the  writ  of  accompt  re* 
3.  wai  boltoi  '  citeth  the  faid  ftatute*  quan  cum  de  cotnmam  confilU  regmi  ffftri  /rwf- 
there.  /urn  fit t  juod  cuftoda  ttrrarum  tf  titumenterumt  f  ir<r  tenentur  ttij9cagicp 

[/]  1 6.  E«  3«  If^tredibus  tirrarmm  U  tnumentontm  iUorum,  t  urn  adfUnam  ^tatem  ftt" 
it*E/r^€.  n.  **''*"''»'t  reddant  ratiwabiiem  comfotam,  [^]  Whereupon  it  is  ga- 
j,q1  £i  3.'  #;'  thered  that  no  a£Uon  of  account  did  lye  againft  the  gardian  in  fo- 
Vidt  %%.  B.  >  cage  at  the  common  law,  untiil  the  heire  be  of  his  lawfull  age  of  si 
t  K?'n^''  ft  yea*"".  But  as  to  the  firtt  (Ugitima  mat)  as  the  ftatotc  [it]  fpeak- 
I.  E  's.  ^^^'  ^^  f^^^^  ^^^  (^'  ^"^^^  ^^^  render  it)  are  to  be  underftood 
[f]  'ill.  s.       ficwidum  juhjtQoM  matiriam,  that  is  of  the  heire  of  focage^  land, 

i^hofe  lawful!  and  full  age  as  to  the  cuftody  or  guardianfhip  b  14* 
And  as  to  the  redtall  of  the  ftatnte*  [1]  it  is  evident  that  an  a^on 
of  acconni  did  lye  againft  gardian  in  focage  at  the  common  Uw  ; 
count  i4?E.i!  *^^  ^^  ^^^  ftatnte  was  made  in  affirmance  or  declaration  of  the 
ib.3.  Mtf.0^r  common  law;  for  the  ftatute  fpeaketh  onely  4V  cufiodid parentlim, 
137.  Kcylwef  that  is  of  a  eardian  in  right;  but  yet  an  adion  of  account  lyeth 
1 31*  againft  him  that  occiipieth  the  land  as  gardian,  albeit  he  be  not  of 

m  iS.  E.  t«  f^e  blood  (as  hereafter  fliall  be  faid).  And  upon  confideration  had 
ixAnZ  ila'  ^^  ^^  ^*^  ftatnte  and  of  all  the  bookes,  it  was  adjudged  in  the  court 
Cro.  Cba.  msQ.)  of  common  pleas,  P^(h  16.  Eiix.  Rot.  436.  according  to  the  opiiuon 
Pafch.  x6.  EIis*  of  Littlctea,  that  the  heire  after  the  age  of  14  yeares  (hall  have  an 
».»  "'  *-        afiion  of  account  againft  the  gardian  in  focage,  when  he  will  at  hit 

pleafurc ;  and  fo  is  an  ancient  queftion  well  reiolved  (2). 

Britton  was  of  opinion,  that  the  ftatute  of  7i//r//^r/V^f,  which  gave 
the  taftM  in  account,  extended  to  gardian  in  focage,  for  he  wrote  be* 
fore  the  ftatute  of /^.  2.  c.  11.     But  later  bookes  have  over-ruled 


Account  iftQ. 
1 7.  £.  a.  ihid. 
Ill* 


Rot  436.  in 
common!  banco* 
Minor,  ca.  a. 
feft.  17. 
Brittoot  frtk 
r^3.b. 
Fieca«  Kb.  %. 


Fieia,  "*>•*•        this  point,  that  no  capiat  lycth  againft  gardian  in  foc&ge,  for  the  fta- 
A^ow^  MO.*  **  '"^«  txiendeth  to  bailifcs  only.    Neither  doth  the  fcitute  of  ^.  2. 

extend  to  gardian  in  focage,  for  that  fpeaketh  only  dtjirtjiiutihm, 

ballizis,  catMrariis,  l^  rtcc/toriSuj. 


Avowry 
17.  E.  3.  59. 
Mcrlbr.  ca.  29. 
Wta«ca.  ix« 


The  ftatute  of 

Merlbr.intended 

byLitd.isca.f7* 

41.  E.3.  3* 

21*  Air.  41* 

22.  £.  3* 
Account  III. 
29  AfT.  2t. 
3.  H  7*  4.  b* 
o.  H.  7*  12. 
10.  H*  7. 15. 
ic.  H.  6.21* 
2.  E.  4.  IC. 
D  €t,3c  Stud, 
c  38.  fo.  1 30. 
fCro.ElU.219. 
I   K  t.  Ab.  2, 3* 

12^») 


"  Mci  till  gardcin  fur  fin  account  amcra  allowance  de  toutsjis  ntfiuf 
ahkcojiset  expences  en  touts  chofis.**  (3}  And  this  is  due  to  all  ac- 
countants by  the  common  law  (4) ;  and  fo  it  is  declared  by  the  faid 
ftatute  of  MiriebridgCf /al<vis  ifjts  cuftodibus  rationabiUbus  mtfis/uis. 

**  Allvwance^^  What  other  allowances  (hall  the  gardian  have  ? 
If  the  gardian  receive  the  rents  and  profits  of  the  lands,  and  be  rob* 
bed  of  the  fame,  whether  ftiatl  he  lie  difcharged  thereof  upon  hb 
account  ?  And  it  feemeth,  that  if  he  be  robbed  without  hb  default 
or  negligence  he  fiiall  be  difcharged  thereof  (c ).  As  if  a  bailife  of 
a  manor,  or  a  receiver,  or  a  factor  of  a  merchant*  or  the  like  ac- 
coununt,  be  robbed,  he  ftiall  be  difcharged  thereof  upon  his  ac« 
count.  And  feeing  the  gardian  fliall  be  charged  as  bailife  after  the 
heiress  age  of  14,  and  be  difcharged  upon  his  account  if  he  be  rob- 
bed, pari  ratknt  if  he  be  robbed  before  the  age  of  14.    But  other- 

wiff 


(1)  [See  Note  72.3 
(3)  [S«  Note  7 3* J 


(4)[SeeNotr74.] 
(5)  [Set  Note  75.1 


^9.  b.] 
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mfe  it  is  of  a  carier»  for  he  hath  his  litre  (6),  and  thereby  impli-> 

citely  undertakech  the  fafe  delivery  of  the  goods  delivered  to'  him* 

and  therefore  he  (hall  anfurer  the  value  of  them  if  he  be  robbed  of 

them  (7).  Note  the  diverfity,  and  fo  it  was  reiblved  *  in  the  king's  *  Hi2.38.  Eli<« 

bench*  »otcr  Woodliete 

So  it  is  if  goods  be  delivered  to  a  man  to  be  fuMy  kept,  and  after  f"**5"'g*^J*^ 
thofe  goods  are  Kollen  from  him,  this  (hall  not  excufe  him ;  becaufe  q^^  Eiis.^81  c 
by  the  acceptance  he  undertooke  to  keepe  them  fafely,  and  therefore  Cro.  Jam.  1S8. 
he  muft  keepe  them  at  his  peril).  Noy  116.) 

So  it  is  if  goods  be  delivered  to  one  to  be  kept,  for  to  be  kept  ff;  ^f*  P*  *^* 
and  to  be  fafely  kept  is  all  one  in  law  (9).    But  if  the  goods  be  de-  ig^;^"*  **^ 
livered  to  him  to  be  kept  as  he  would  keepe  his  owne,  there  if  thev  *  f 
be  ilollen  from  him  without  his  defariilt  or  negligence,  he  (hall  be  diu> 
charged.     So  if  goods  be  delivered  to  one  as  a  gage  or  pledge,  and 
they  oe  ftollen,  he  (hall  be  difcharged ;  becaufe  he  hath  a  property 
in  them  (10),  and  therefore  he  ought  to  keepe  them  no  otherwi& 
then  bts  .owne ;  but  if  he  that  gaged  them,  tendred  the  money  before 
the  ftealing,  and  the  other  refufed  to  deliver  them,  then  for  this  de* 
^ult  in  him  he  (hall  be  charged. 

Jf  J,  leave  a  cheft  locked  with  B>  to  be  kept,  and  uketh  away  the  S.  S.  1.  tit* 
key  with  him,  and  acquainteth  not  B.  what  is  in  the  cheft,  and  the  Detinue  59. 
cheft  together  with  the  goods  of  B.  are  ftolen  away.     B.  (hall  not  ('-^o.  31. 
be  charged  therewith,  becaufe  J.  did  not  truft  B.  with  them»  as  this  /[)oa.  L^&tu4. 
cafe  is  (1 }.   And  that  which  hath  beene  faid  before  of  (leaKng,  is  to  n^  b.) 
be  underftood  alfo  of  other  like  accidents*  as  (hipwracke  by  fea,  fire 
by  lightning,  and  other  like  inevitable  accidents  (a).     And  all  thefe 
cafes  were  refolved,  and  adjudged  in  the  king's  beech.*      And  *Pafch.43.EIi«« 
by  the(e  diver(ities  are  all  the  bookes  concerning  this  point  recon-  '^'^^^  Southcoct 

cUedd).  Derinir'''* 

Note,  reader,  it  is  neceflary  for  any  that  receiveth  goods  to  be  /^  Co%i.  b.) 
Icept,  to  receive  them  in  this  fpeciall  manner,  viz.  to  be  kept  as  his 
owne,  or  to  keep  them  at  the  perill  of  the  owner  (4).     But  now  is 
Littleton  to  be  further  heard. 

# 

«*  .Eiji  tUl  garJein  maria  U  beire  ieins  14  aui^  W!r.'*  For  if  he 
marry  the  heire  after  1^,  he  is  out  of  his  cuiiody,  and  no  account 
fiiall  be  made  therefore. 

**  11  aceountera  a  iuy.**  He  (hall  account  for  the  manage  of  the 
hetre,  viz.  for  fo  much  as  any  man  Bond  fide  had  offered  for  the  ma- 
riage,  or  would  give  in  mariage  unto  him. 

•  Ou  ajes  exetttiors.^*     Not  (5)  that  an  infant  of  the  age  of  14  (i.  Ro.  A^r. 
nay  make  his  will  (as  fome  hereupon  haye  colleded) ;  but  the  mean.  908. 910. 
4og  of  Littleton  is,  that  if  after  his  mariage  he  accompliih  ias  age  of  ^™*  ^^•'  79-) 
18  yeares,  at  what  time  he  may  make  his  tellament  (6),  and  coniH- 

tute 

(6)  rSce  Note  76.]  (4)  We  have  already  obferved,  that  in 

(7)  (SoeNGtc77.]  .  general  \\ii%  diflinAion    is   now  exploded. 
(S)  6.  C.  Mo.  462.     Ow.  57.     i.Ro«      Ante  89.8.  note  9.     See  further  tir.  i^^i/- 

Abr.  a.  ment  and  Carrier  in  New  Abr.    tit.  Bail- 

i9)  [See  Note  78.]  ment  and  AQionfor  I^egligence  in  Vin.    lit. 

10)  [Sec  Note  79,]  J^on  on  the  cafe  for  misfeafance  in  Com. 

r|        1  Dig.  Law  of  Nili  Piius  ed.  1 775.  p.  69. 

5*»>  rSee  Note  8o  1  '  (s)  ^'  '•  w//  in  all  the  former  ediiions, 

t3)  tS«  N«t«  8..1  <«)  tS*«  ^'^  »J-1 
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Of  Socage; 


Seft.  114* 


7.  E.  3*  62. 
19.  E.  3. 
i^ccounc  56. 
38.  E.  3   7. 
31.  £4  3.t>t. 
Account  57. 


j.  E.  3.  10* 
46.  E.  3. 
Account  40. 
2.  R.  ».  ibid. 45* 
6.  R.  2.  Ac- 
coont  47> 

Hill.  3.  E.  %. 
coram  Rege 
Rot.  34.    Agoct 
Frow'iclc*s  cafe. 


tute  executors  forbia  gopds  and  chattelU,  and  tHe  words  arc  fo  to  be 
underAood,  as  may  Hand  with  law  and  rearon.  Note,  execators 
could  not  have  an  a6iton  of  account  at  the  common  law»in  refpeflof 
the  privity  of  ihe  account;  but  the  ftatutc  of  IV.  2.  ca.  23.  hath  given 
the  aftion  of  account  to  executors,  the  ftatute  of  25.  £.  3.  ca,  5.  tt> 
executors  of  executors,  and  the  ftatutc  of  31.  £.  3.  c.  11.  to  adai* 
niilrators. 

*'  ^ue  il  *uoih  luy  mar ier  fans  frtnder  It  -v^/***"  So  as  the  gardian 
(ball  not  account  only  ibr  that  which  he  ihall  receive  in  tlus  caie>  bu( 
for  that  alio  which  he  might  receive. 

^  SinoH  que  il  Iwf  marier  a  tkl  Jtutriage  que  eft  (sttf  en  *valtce,  £^r.'^ 
This  needeth  no  explanation. 

If  the  heire  in  focage  be  raviHied  out  of  the  cuftody  of  the  gar- 
dian,  aivd  the  raviiher  marietK  the  heire,  the  ^rdian  fliall  have  a 
writ  of  /avKhmentof  ward,  and  recover  the  value  of  tbe  mariage^ 
dec'  and  (hall  account  to  the  heire  for  the  fame. 


f.N.  B.  139. 

1.  ft  140.     16.  E.  3.  65.      |.  E.  3. 19,20. 


Trin.  I.  H.  5. 
coram.  Rege, 

|tot.  i.Midd. 


And  the  gardian  in  ibcage  i^  bounden  by  law,  that  the  heire  be 
well  brought  up,  and  that  his  evidences  be  fafely  kept. 

The  grandmother  of  the  fonae  and  heire  of  JobH  BernevilU  who 
held  the  manor  of  Totington  in  the  county  of  Midd.  in  ibcage,  reco-» , 
vered  the  heire  in  a  ravilhment  of  ward  againU  Simon  Cbevin,  which 
had  maried  the  Hepmother  of  the  heire ;  and  by  the  rule  of  die 
court,  the  plaintife  fro  uuiriturd  haredU  et,  fro  cuftodid  ^idetaiarwn, 
im^enit  flegks, 

Se6t.  124. 


TOT Ji  afcun  outer  homey  que  n*efl 

"^  frgcheine  amy^  occupie  les  ferret 

iu  tenement 9  del  heire  come  gardeine  en 

focage^  il  ferrr  compeW  de  render  ac- 

compt  al  heirey   avxi    bien    ficome   il 

ju'Jpjyt  procbein  amy ;  car  it rCeJl  fas 

flee  pur  luy  en  brief e  d'accompt  a  dire^ 

que  il  n\Jl  procaine  amie^  bfc.  mes  il 

refpondra  Itqud  il  ad  occufie  les  terres 

cu  tenements  come  gardeine  en  focage  ou 

mmy*     Sed  qunere,  Ji  aprcs  ceo  que  &, 

heir^  ad  accomplijh  I' age  de  i^  ansy  et 

gardeine  en  focage  contittualment  occufia 

la  tcrre  ta-'que  l heire  vient  a  plein  agCy 

fciL  2!  ansyft  le  heire  a  fin  f  kin  age 

av  ra  a£lion  d* a i  compt  envers  le  gar^ 

del  fly  de  temps  que  il  occupia  apres  les 

diti   14  ans^  come  envers  gardeine  en 

f'Cage^  ou  euvers  luy  come  foH  baylife. 


AND  if  any  other  man,  who  !• 
•^  not  the  next  friend,  occupies  the 
lands  or  tenements  of  the  heire  as 
gardian  in  focage,  he  (hall  .be  com- 
pelled to  yeeld  an  account  to  the 
heir6,  as  wel  as  if  he  had  beene  next 
friend  \  for  it  is  no  plea  for  him  in  the 
writ  of  account  to  fay,  that  .he  is  not. 
the  next  friend,   kc*   but   he   fhall 
anfwer  whether  he  hath  occupied  the 
lands  or  tenements  as  gardian  in  fo- 
cage or  no.     But  auepre,  if  after  the 
heire  hath  accomptiihed  the  age  of* 
14  yeares,  and  the  gardian  in  focage 
continually  occupieth  the  land  nntil 
the  heire  comes  to  full  age,  yiiY,  of 
21  veares,.if  the  heire  at  hrs  full  age 
fhall  have  an  ad^ion  of  account  aga'mft ' 
the  gardian,  from  the  time  that  ht 
occupied  after  the  faid  14  yeares,  as 
gardian  in  focage,  or  a^atnft  him  as 
his  h^ilife. 

6  "tr 


r 


Lib.  2. 


Of  Socage. 


-'^  (Iranger  entreth  into  the  lands  of  the  infant  within  age  of 
14,  and  taketh  the  profits  of  the  fame,  the  infant  may  charge  him  as 
gardian  in  focage.     And  this  doth  wrell  agrje  witb  the  writ  of  ac« 
I  .   count  againft  a  gardian  in  focage;  for  the  words  be»  Idem  B.  /r^- 

bO.  a«J  fato  A.  rationahilepi  comfotum /uum  di  ixitihus  protftnientibui  dt  terris 
'  et  tenemintis/uis  im  N.  qiut  tenentur  in/ocagio^  et  quorum  cuftodiam  idtih 

fi.  babuit  dum  p^ttd.  A*,  infra  ^tatem/uit,  ut  dia'tmr.  And  true  it  is> 
that  in  judgement  of  law  he  had  the  cuftody  of  the  lands :  and  he  is 
called  tutor  alii/tus,  and  the  right  gardian  in  focaig;e  tutor  proprius} 
and  it  is  no  plea  for  htm  to  denie  that  he  is  procbism  amf^  but  he 
mud  anfwer  to  the  talcing  of  the  profits  (1)*  as  Littktou  here 
faith. 


Sed.  125^ 

19.  E.  2. 
Avowry  a jf«  . 
39.  E.  3.  1$. 
41.  E.  3.  Ac« 
count  35* 
49.  £.  3.  10.    ' 
1 8,  E.  3.  77. 
28.  AlH  p.  1 1. 
PI.  Com.  542« 
6.  E.  3.  35. 
F.N.  B.  ii8. 


13.  E4  3. 
Accoant  77. 
22.  E.  3.  II. 


41.  E.  3* 

Account  35.      10.  H.  7.'7.     4  H.  7.  6.  b.      7.  H.  7.  9.  a. 

•<  Sed  qu^rrtf  ^r."    This  quaere  came  not  out  of  Littleton*^  qui-  6.  E.  3«  3^- 

ver;  for  it  is  evident,  that  after  the  age  of  14  yeare&iis  (hall  be  3*-  E-  3- 

chaYged  as  bailife  at  any  time  when  the  heire  wilU  either  before  his  ..^£^^^  ^ 

age  of  »i  yearcs,  or  after  (?).  ♦  F.  n.  b.  1x8. 


Sedt.  125. 


JTRM^  ft  gardein  tn  <htvalry  face 
fes  executors  et  devy^  le  heire  efieant 
deins  agey  ^c,  ies  executors  avcront  h 
garde  durant  U  non^ge^  -fffr.  Met  ft 
gardiln  en  focage  face  fes  executors  tt 
devy'y  le  Lire  ejiiant  deins  Vage  de  14 
ans^  fes  executors  riaverontpas  le  garde  \ 
mes  un  outer  pro.  h Are  amy^  a  que  le 
heritage  ne  poyt  my  difce>uUr^  avcra  la 
garde^  ^c,  Et  la  caufe  de  diverfity 
efly  fur  ceo  que  gardein  en  chivalrie  ad 
le  gdrd:  a  fan  proper  ufe^  et  gard'.an  en 
focnge  rCad  le  garde  a  fin  uf^  mes  al 
ufe  del  heire  (1).  Et  en  cas  lou  ''e 
gardein  en  focage  devy  devant  a  fun 
accompt  fait  per  luy  al  htire^  de  ceo  le 
heire  eft  fans  remclie^  pur  ceo  que  nul 
hriefe  d^ accompt  giji  rnvers  Ies  exe^ 
cHtorSyfi  nonpur  U  royfolcm^ii* 


(1)  [Sec  Note  84.]     ■ 

(2)  Notwiihflanding  lord  Coke's  obfer- 
vation  Oii  th»  qu^re,  it  is  in  L.  and  M, 
&oh.  P.  and  both  of  tlic  MSS. 


A  L80,  if  gardian  in  chivalrie 
makes  his  executors  and  die,  the 
heire  being  within  age,  &c.  the  exe- 
cutours  (ball  have  the  wardfhip  dur- 
ing the  nonage,  &c.  But  if  the 
gardian  in  focage  make  his  executours 
and  die,  the  heire  being  within  the 
age  of  14  yeares,  his  executours  (hall 
not  have  the  wardihip ;  but  another 
next  friend,  to  whom  the  inheritance 
cannot  defcend,  (bill  have  the  ward- 
fhip, &c.  And  the  reafon  of  this 
divcifttie  is,  becaufe  the  guardian  in 
chivalrie  hath  the  wardlhip  to  his 
owne  u(b,  and  the  gardian  in  focage 
hath  not  the  wardfbip  to  his  owne  ule^ 
but  to  the  ufe  of  the  heire.  And  in 
tnis  cafe  where  the  gardian  in  focage 
dyeth  before  any  account  made  by 
him  to  the  heire,  of  this  the  heire  is 
without  remedy,  for  that  no  writ  of 
account  lieth  againd  the  executors 
(2),  but  for  the  king  onely. 

«  jf  SON 

[90.  b.] 

(i)  [See  Note  86.] 
(2)  [Sec  Note  87.]   * 


Lib.  2.     Cap.  5.  Of  Socage.  ScS.  125, 

7. R.».Br. 634.  f<    ^  ^  Q^  p^^  i^j.M     ^  ^gjjj^^  holdcth  land  of  a  bifliop  by 
t^H "  ^  /^  knights  fcrvicc,  which  fcignioric  the  biihop  hath  in  the  right 

10.  EUi.  5ier  o^  Ws  bifhoprick,  the  tenant  dieth  his  hcirc  within  age,  the  bifhop 
a77.  ciihcr  before  or  after  fcifure  dycth  \  neither  the  king,  nor  the  fuc- 

(Poft.  117.  cefforof  the  bifhop,  fliall  have  the  ward&ip,  but  his  executors.  For 

4.  Co.  64.  b.)       j^jj^5f  jj^g  bifhop  hath  the  feigniorie  tm  attor  drwu  yet  the  wardfbip 
L  E.^  *ii.       ^«»"g  **"*  *  chattell,  he  hath  in  his  owne  right,  and  a  chattell  cannot 
*     '   *     '       goe  tn  the  fucceflton  of  a  fole  corporation,  unlefa  it  be  b  the  cafe  of 

die  king  (3). 
24.  E.  3.  26.  j^nd  yet  if  a  bifhop  have  an  advowfon,  and  the  church  become 

^^  J  Q  "voxdi,  and  the  bifhop  die,  neither  the  fucceflbr  nor  the  executors  fliall  -        , 

L  mori  o?'thn  present,  but  the  king:  becaufe  it  is  but  a  chpjein  aBion  {4).     And   [99-  « 
in  the  Chapter     'O  it  is  in  cafe  where  the  king  hath  wardfbip,  bat  that  is  a  prerogative 
of  Warranty,       that  belongeth  tQ  the  king  to  provide  for  the  church  beine  void ; 
Sea.  740.  for  where  the  tenure  by  knights  fervice  is  of  a  common  perlon,  the 

(cro.jaa.24S.)  cxecutorsof  the  tenant  fhall  prefent  where  the  avoidance  fell  in  tl^c 

life  of  the.'fenant. 

31.  E.  3.  Ac*  ^*  Li  beire  ijt/aunt  umtditt  ^r."  for  albeit  in  an  aflion  of  ac- 
count 57.  count  againfl  a  gardian  in  focage,  &c.  the  defendant  cannot  wage  his 
'9-^-?-  ''J'd- «5^-  law,  yet  in  refpeA  of  the  privity  of  the  matters  of  account,  and  the 
2  '^xV  \\.  difcharge  refling  in  the  knowledge  of  the  parties  thereunto*  an  action 
F.  N*.  B.  117.  of  account  neither  lyeth  againfl  Uie  executors  of  the  accountant,  nor 
19.  H.  6.  %.  at  the  common  law  for  the  executors  of  him  to  whom  the  account  is 
^E.4.  as*  to  be  made,  a3  is  aforefaid  (3);  bMt  that  is  holpen  tiy  $atate  (4), 
^^*c  ^8*'  f*]  It  hath bccne  attempted  in  parliament  to  give  an  a^ipn  of  ac- 
(1.  inft.  404.)  count  againd  the  executpfs  pf  a  gardian  in  focage^  but  nev^r  could 

£•]  Rot.  Pari,      bs  cffcttcd  (5). 
5o.£.  3.  nu.  123. 

\a\  Pi.Cofn.3*T.       "  ^'  ^^^  /*""  ^^  rty ^oUment .^*     [a]  The  reafon  of  this  Is,  becaufe 

kfylcway  131.'  the  king's  ireaiure  is  the  fjnewes  of  warre,  and  the  honour  an4 

1,1.  Co.  89.         fafety  oF  the  king  in  time  of  peace, /r«ia«tf/r/ ami  MU,  et  ornameHtum 

pacts ;  and  therefore  the  death  of  the  party  (hall  not  barre  the  king 

t>f  his  treafure  due  unto  him  upon  the  account,  becaufe  it  is  intended,  ^ 

that  the  king  was  bufied  about  the  publicke  for  the  good  of  the 

common-we^th,  and  had  not  leifure  to  call  his  accountant  to  make 

yid.  Se£^.  178.    his  account,  et  nullum  tempus  occurrit  rij^i  (6).   Littlfton  fpeaketh  of 

Stanf.  Pj«r.  31.  the  king's  prerogative  tjut  twice  in  all  his  bookes,  viz.  here,  and 

iSeft.  178.  and  m  both  places,  as  part  of  the  lawes  of  England^ 
[hi  Fortefcue  Prarogativa  [^1  is  derived  of  pro:,  i.  e.  ante,  and  rogare,  that  is,  to 
to.  45.  Kot.  Pari.  a(kc  or  demand  pefore^hand,  whereof  commeth  prarogat^va,  and  i^ 
^.H.4.  nu.  iSjB.  denominated  of  the  mod  excellent  part;  becaufe  though  an  a6t  hath 
c''  S*^pi"  c'^'  pafled  both  the  Koufcs  of  the  lords  pd  commons  in  parliament,  yet, 
2 ^2  *b.  Strnf?  tefore  it  be  a  law,  the  rbyall  affeni  njufl  be  afked  or  demanded  and 
Prscr.  X.  a.  &  obiained,  and  this  is  the  proper  fenie  of  the  word.  $uc  legally  [*] 
10.  b.  it  extends  to  all  po>yers,  preheminences,  and  priviledges,  which  the 

[♦]  Stanf.  Fiaer.  jaw  giveth  to  the  crowne,  whereof  Li///r/c»  here  fpeaketh  of  one, 
^  1  viva  BraS,  lib.  i.  in  one  place  cklleth  it  liiertMem/in  3a\other  pnvilegium 

cap.  50'  ""'  '*  ^^i"  i  [0  Biittqa  [d]  (following  fF.  |.)  droit  6  riy ;  [e]  regifir.juj 
[ti]  Britton,  M.  regtum,  Sindjus  regium  coronary  l5Cn  "      ' 

27.  [tf]  Regit.  foL  61,  &Ct 

[  90.  a.  ]  (a)  [S^  Note  $9.] 

*    (3)  Aoc,  ante  9.  a.  4$.  b,  foft.  388.  a.  (5)  [Ste  Note  90.] 

(4}  [See  Note  85. J  «  (6)  See  pft.    119.  r.    «nd    th^    nofi^ 

[9o.b.]  ^^^^ 

(3)[6wNotc88.]|  Sc(f^* 


Lib*  2. 


Of  Socage* 


S^  126. 


Se£t.  1 26* 


l9Ka.] 


TTEM^  li  fiigniorf  di  que  la  tifrg 
$ft  Unus  enfocagty  afrts  U  nwrt  f9n 
tenant  aver  a  reliefe  en  tiel  ferine.  Si 
ie  tenant  tient  perfealtie  et  certein  rent 
a  paier  annualment-^  &r.  fi  let  termes 
de  tetymentfont  a  payer  per  deux  termes 
del  any  ou  per  quater  termes  del  an^  ie 
fcignior  aver  a  del  heirefon  tenant  tant^ 
fome  U  rent  amount^  queilpay%  per  an» 

Sicome  le  tenant  tient  de  Jon  Jetgnior 
per  fealtiey  et  xs*  de  rent  payable  a 
certaine  termes  del  an^  denques  Fheire 
patera  al  feign i^r  xs*  pur  reliefe^ 
$ujler  les  xs.  que  il  patera  pur  k  rent. 


ALSO,  the  lord,  of  whom  Ae 
'^^  land  is  holden  -in  Ibcage,  after  the 
deceafe  of  his  tenant  ihall  nave  reliefe 
in  this  manner.  If  the  tenant  holdeth 
by  (eaity  and  certaine  rent  to  paj 
yeerelv,  &c.  if  the  tearmes  of  pav« 
ment  oe  to  pay  at  two  termes  ek  toe 
yeare,  or  at  4  termes  in  the  yeai^ 
the  lord  flial  have  of  the  heire  his 
tenant  as  much,  as  the  rent  amounts 
unto,  which  he  payeth  yearly.  As  if 
the  tenant  holds  of  his  lord  by  fealty, 
and  tenne  (hillings  rent  payaUe  at 
certaine  terms  of  the  yeare,  then  the 
heire  (hall  pay  to  the  lord  ten  Ihillings 
for  relief,  befide  the  tenne  ihillings 
ivhich  he  payeth  for  the  rent. 


•'  fERTEINE  rent.*'    A  tenant  holdeth  of  his  lord  certaine  43- "E.  3-B.rne 

^  lands  in  focage,  to  pay  yearcly  a  pairc  of  gilt  fpars  or  five  BrJa^Ub  a? 

(hillings  in  money  at  the  feaft  of  Eafter,    In  this  cafe  the  rent  is  un-  fot.  3^. 

certaine^  and  the  tenant  may  pay  which  of  them  he  will  at  the  faid  GUnvil.  nb.9^ 

feaft*  and  likewife  the  tenant  nay  pay  which  of  them  he  will  for  ^^*  4- 

reliefe ;  but  if  he  pay  it  not  when  he  ought,  then  may  the  lord  dif-  |>*  ft^'^^^^V)*^ 

traine  for  which  of  them  he  will.     But  if  the  tenure  be  to  attend  on  ^^^  Co.  37. 

his  lord  at  the  feaft  of  Cbriftmafit  or  to  pay  ten  ftullings,  there  the  2.ko.Abr.5i9.J 
reliefe  muft  be  ten  (hillings^  becaufe  the  other  cannot  be  doabled. 
£ffo  dejifi^lihus. 

•*  Apaier  annuelmentV  If  the  tenant  holdeth  of  his  lord  by  fe- 
alty, and  to  pay  every  two  or  three  year  ten  Oiillbgs,  albeit  this  be 
no  annual!  rent,  yet  ihali  he  pay  ten  ihillings  for  reliefe.  Etfo  de 
Jimilibus. 

fiut  il  is  to  be  noted,  that  befide  reliefe,  whereof  £///Zf/Mv  here 
fpeaketh,  there  belongeth  to  a  tenure  in  focage  cf  common  right  aid  p  *i*J?*«'®^ 
ibr  the  mak'me  of  his  eldcft  fon  a  knight  at  the  age  of  fiftecne  ^j!'  ?' .*\, 

,0  i-ii  u^r  /\  w«it.  I.  cap.  3  c, 

years>  and  to  marry  hif  daughter  at  the  age  of  7  yeares  (1).  ^j.  £.  3.  ^^^  y 

cap.  II.  ^ 

En  mefme  le  manner  eji^  fi  pemefoit  In  die  iame  manner  it  is,  if  a  man 

feifie  de  certaine  tern  que  eft  tenus  en  be  (eifed  of  certaine  land  which  is 

focage^  et  fait  fee ffement  en  fee  a  fon  ufe^  holden  in  focage,  and  maketh  a  feofie- 

ft  moruftfeijie  delufey  (fon  heire  del  age  ment  in  fee  to  his  owne  ufc,  and  dietli 

de  i^  ans  ou  phiisy  et  nul  volunt  per  feifed  of  the  ufe,  (his  heire  of  the  age 

hey  declare)  le  feignier  avera  reliefe  del  of  14  yeares  or  more,  and  no  will  by 

beirej  fieame  avata  eft  dit.    £t  c'e/l  him  declared)   the  lord  (hall   have 

per  reliefe 


^1)  We  have  alieady  had  occaTion  to      the  la.  Cha.  a.  c.  14.    Ant.  76.  a.  note  x, 
fj^€rftf  thiuc  >hde  aids  are  taken  aw^y  by 


Lib.  2;     Cap.  5.  Of  Socag|e» 


Se(5t.  li/- 


/#r  /(f  Jlatute  dt  ann.   19.  Hea  7.    reliefe  of  the  hetre,  as  afore  is  faicf* 
A^t  15.  (2)  •  And  this  by  the  ftatute  of  19.  H.  7* 

cap.  15. 

This  is  an  addition  to  Littleton^  whereof  I  omit  it  the  rather,  for 
that  tfie  ftttttte  of  i^^H,  /.is  for  the  caufe  aboTe-meiUioned  be- 
come  of  none  eiieA* 


Sea.  127. 


T^  T  in  iul  casj  apres  la  mort  k 
■^  Unani^  tiel  reliefe  eft  due  alpig- 
nior  wiasnienantj  di  quel  age  qut  It 
leirefoit-y  pur  ceo  que  tiel  Jet gnior  ne 

foil  aver  le  garde  di  corpsj  Me  de  terre 
r  heire,  Et  lefeignior  .en  tiel  cafe  m 
Ait  aitendre  a  le  payment  defon  reliefe^ 
folonquti  les  tcrmes  et  jours  de  payment 
di  rent;  mes  il  doit  aver  fn  reliefe 
fnaintenanty  et  pur  ceo  il  poet  inconti^ 
ftent  (l)  dijlraine  apres  U  mort  fof$ 
tenant  pur  reliefe. 


ANi)  in  this  cafe,  after  the  death 
'**'  of  the  tenant,  fuch  reliefe  is  due 
to  the  lord  prefently,  of  what  age  fo- 
cver  the  heirc  be  5  becaufe  fuch  lor  J 
cannot  have  the  wardfliip  of  thebody^ 
nor  of  the  land  of  the  heire.  And  the 
jbrd'in  fuch  cafe  ought  not  to  attend 
for  the  payment  of  bis  reliefe,  accord- 
ing to  the  terms  and  dayes  of  pay- 
ment of  the  rent ;.  but  he  is  to  have 
his  reliefe  prefently,  and  therefore  he 
may  forthwith  difireine  after  the  death 
cf  his  tenant  for  reliefe* 


t«.1l. 7.^  «    njrJINTENJNT;'*  and  as  Littleton  faith,  he  ought  not  to 
».  18.  Brafton  attend  the  payment  of  his  reliefe  according  to  the  daies  of 

fb.  4.  foK  85!*  paimcht  of  his  rent,  bat  he  ought  to  have  his  reliefe  prefently>  and 

ithit  hsres  una  for  the  fame  he  may  iacontinently  difhaine  after  the  death  of  the 

vice  redd i  turn        tenant. 

luurn  unius  anni       y    # 

dvolkatum.  Brittoo,  fpl.  178.  ace.     Tleta,  lib.  1.  cap.  8.      (1.  Ro.  Abr.  519.} 

And  therefore  in  the  cafe  aforefaid,  where  the  tenant  holdeth  by  ,  • 

the  rent  of  &yc  fhillings,  or  a  pairc  of  gilt  fpurres,  if  the  heirc  be  [qX-  ^*, 
not  prefently  (that  is,  as  prefently  and  as  conveniently  as  he  may,  all 
(Ant  47.  b«       doe  circuihflances  confioered]  after  the  death  of  his  anceftof  ready 
91.R0.Abr.519.)  upon  the  land  to  pay  reliefe,  the  lord  may  dillrain  for  which  of  ihem 

he  will;  and  if  the  tenant  tendered  either  of  them  according  to  the  I 

law,  and  none  for  the  lord  was  ready  there  to  receive  ic,  yet  the  lord  ' 

.  may  diitraine  for  that  which  was  tendred,  at  his  pleafure  (2) . 


45.  E.  3. 19. 
55.  H.  6.  5». 
to.  £lit.  Dier 
361.    Stanf. 
Prxr.  13.  b. 
F.  N.  B.  256. 

255. 


**  De  quel  age  que  le  heire/eit.'^  And  yet  it  appeareth'  in  out 
bookes,  that  in  this  cafe  the  king  in  cafe  of  a  tenure  in  focage  in 
chiefe  ftiall  not  hTLyc primer /ei/in,  unlefs  the  heire  be  of  the  age  of  14. 
yeares  at  the  death  of  his  anceltor;  for  if  he  be  under  that  age^  he 
is  in  the  gard  and  cuilod^  of  his  f  rochet n  amy, 
•  But  otherwife  it  is  in  cafe  of  a  common  perfon,  as  here  it  appearerh« 
And  where  in  iome  impreflions  thefe  words  be  added  (ijffint  que  ii 
pajfa  Page  de  14  ansj,  thofe  words  ib  added  are  againft  the  Law,  aiid 
no  part  of  Lit/Iaon's  worke  (3). 


(1)  This  part  ahout  relief  from  the  heir 
of  ce^ui  que  ufi,  as  lord  Coke  ti-uly  obferves, 
is  an  addition  to  Littleton;  and  it  firil  ap- 
pears in  Redman,    See  poft«  S17.  a. 


[91.  b.], 

(1)  [See  Note  91.] 

(2)  See  ant.  83.  b.  note  4. 

(3)  Accordingly  the.  words,  obj^ed  to 
by  lord  Coke  are  n^itlWr'  in  V,  and  M.  nor 
Roh.o- 'They  were  firft  inferted  in  P.  ' 

Sea. 


Lib.  2. 


Of.  Socage. 


SeA.  12S. 


Se^.  128. 


92.  a.] 


Z^  iV  m^mi  h  mamr  /^,  lou  h  tenant 
tient  d$  fon  feignicr  per  fialUe  ef 
un  Is,  de  feper  ^u  cuwunin^  et  U  terunt 
mgrufiy  lejiigniar  Rivera  tur  relief  un 
lib*  de  cumnutij  ou-  un  lib.  de  feper^ 
Qu/ler  le  canumn  rent.  ^  En  me/me  U 
nuiuer  ^,  Untemmt  tient  a  payer  per 
sn  eertaim  number  de  capens^  au  de 
gallifies^  eu  unp4iir4  de  gaunt $^  ou  cer^ 
taime bujhels de frwneni^^\i\i]MbRoik. . 


T  N  the  fitme  fanner  it  is,  where 
the  tenant  holdeth^  his. lord  bf 
feaitie  and  a  pound  of  pepper-  cr 
cufnmin,  and  the  tenant  dyetl^  the 
lord  iliall  have  for  relie&  a  pouod  of 
cinnmiA,  or  a  poand  of  pepper,  he- 
fides  the  comonon  rent.  In  the  fiuiM 
manner  it  is,  where  the  tenant  holdedi 
to  pay  yearely  a  number  of  capons  or 
hennes,  or  a  pair  of  gloves,  or  certaine 
buihels  of  corne,  or  fuch  like. 


^  TT^  ^'^*  ^^  P^PP^  ^*  rmi^ff."  Mere  it  is  to  be  obferved»  that  the  rpoft.  14s.  a.) 

^    lord  may  reierve  pepper,  or  any  other  things  that  be  exvticat 
Sbreign,  of  the  growth  of  oatlandiih  countreyes  or  beyond  fea»  as 
well  as  of  the  growth  of  England^  whereby  navigation  (the  life  of 
every  ifland)  is  empbyed.    And  where  lAttUtom  here  putteth  his 
cafe  in  the  disjandive,  if  the  tenant  doth  hold  by  fealty  and  one 
pound  of  pepper  or  a  pound  of  cummin,  he  (hall  pay  for  reliefs  a. 
pound  of  pepper  or  a  pound  of  cummin»  over  and  befides  the  rent. 
But  if  the  tenant  holdeth  of  his  lord  by  doing  of  certaine  worke 
dayes  in  harveft,  or  to  attend  at  CbrifimaJ/e^  or  fuch  like,  he  (hall  (x,  Ro.  Abb 
not  double  the  fame :  for  of  corporall  iervice,  or  labour  or  worke  of  5 '5*) 
the  tenant,  no  reliefe  is  due,  but  where  the  tenant  holdeth  by  fuch 
yearly  rents  or  profits,  which  may  be  paid  or  delivered,  whereof 
l,ittJeton  hath  put  his  examples;  and  by  them  is  manifedly  proved, 
that  corporall  fervice,  worke,  or  labour,  (hall  not  be  doubled  in  this 
cafe.  (4) 

*•  Ou  certaine  bujbels  defrumnt**  Here  it  appeareth,  that  the  re- 
liefe of  buihels  of  corne  is  to  be  paid  prefently,  tliough  the  tenant  die 
in  winter  before  corne  be  ripe. 

Note,  here  are  examples  put  of  five  natures,  i .  Aromatorum 
exoticorum%  of  fpices  or  drugs,  of  outlandifh  growth.  2.  Granorum^  of 
corne  of  Englijh  growth.  3.  Avium  ofillaiicarum,  of  powltry ;  as 
capons,  hens.  Sec.  4.  Arttfiderum,  of  handicrafts;  as  a  pah*e  of 
ffloves  generally  either  of  outlandish  or  Buglijb.  5.  Aut  fimiUum,  or 
uich  like,  (that  is)  of  like  oatlandiih  giowth,  or  of  Engii/h  growth, 
or  o£  powltry,  or  of  artifices  outlandifh  or  Englijh,  and  like  herein 
al(b,  that  they  nay  be  paid  or  delivered  to  the  lord  every  year,  or 
every  fecoad  or  tSurd  year,  &c. 

(4.)  But  Rolle  tells  us,  that  mafter  Herbert     1  x .  Cha.  u  bdd  the  contrary,    i.  Ro.  Abr. 
pf  the  inner  Temple  in  his  autuni^  reading     515. 


Sea. 


Lib.  2»    Cap.  5. 


Of  Socage* 


Sc£t«  129,  130. 


Sc<5.  129. 


"RA^  S  *n  ajtun  eafg  li  fngniour 
^  doit  demumr  a  dt/triimr  pur 
fm  rilirfejifqui  a  certeine  temps.  Si" 
tomt  U  tenant  tient  defen  feignior  per 
tm  reje^  on  per  un  hujhel  dt  refisj  a 
faier  etl  feefi  de  Nativitie  di  Saint 
John  Baptifte,  fi  tie!  tenant  devie  en 
yveTj  denque  le  felgniour  ne  pott  dif- 
tremer  pur  fin  relief e^  tanque  at  temps 
fte  les  rofes  per  le  courfi  del  an  potent 
ever  hur  crejfer^  &c«  iLt  fie  de  fimi- 
libus* 


D  UT  m  feme  cafe  the  lord  ought 
to  ftay  CO  dtftrcine  for  his  reliefe 
untill  2  certaine  time.  As  if  the 
tenant  holds  of  his  lord  by  a  rofe*  or 
by  a  bufhell  of  rofes,  to  pay  at  the 
feaft  of  St.  John  the  Baptift^  if  ftich 
tenant  dieth  in  winter,  then  the  lord 
cannot  diftreine  for  his  reliefe,  untill 
the  time  that  rofes  by  the  courfe  of  the 
yeare  may  have  their  growth,  &c. 
And  fo  of  the  like. 


(Pot.  197.  bO    "   pER  le  courft  del  £n,*^  Lexjpeaat  maittra  9rdiHem^T^\v9f  rt^ 

^  ibeCteth  the  order  and  coarfe  of  nature.  Lex  mm  eogit  ad 
impojpbiha.  The  hm  compells  no  roan  to  impoffible  things.  The  ar- 
gument ab  impojfihili  is  forcible  in  law.  Impefflhile  eft  qwd  mature 
ret  repurnat.  And  here  it  is  to  be  obferved,  that  Littleton  puts  a  di. 
Yerficy  beiweene  come  and  rtfes;  for  corne  ivill  laft.  And  therefore 
the  tenant  muft  deliver  the  corne  prefently  before  the  time  of  growth 
(as  before  is  faid)  ;  and  fo  of  fattron,  and  the  like.  But  rofes^  or 
other  flowers,  that  zxtfruBus fugacee ,  cannot  be  kept,  and  therefore 
are  not  to  be  delivered  till  the  time  of  growing.  Neither  is  the  te- 
nant driven  by  law  ard£cially  to  preferve  rofes ;  for  the  law  in  thefe 
cafes  refpedeth  nature,  and  the  courfe  of  the  yeare*  as  Littleton  here 
iaith,  Et  art  naturam  itnitatitr.     Et/fc  deJimiUbtti. 


Sed.  130. 


TTEM^Jiafcun  voile  demander^  pur 

que  hotne  poit  tener  di  fin  fiignior 

perfialty  tantfiUment  pur  touts  maners 

defervicesy  enfant  que  quant  le  tenant 

ferra  fealtie^  il  jurera  a  fin  fiignior 

que  tl  firra  a  fin  fiigniour    touts 

maners  desfirvicts  dueSf  et  quant  il  ad 

faitfcahieyin  tiel  cafi  nul  atUer firvi^e 

eft  due  :  a  ceo  il  poyt  eftre  e/it^  que  lou 

un  tenant  tient  fi  iirre  defin  fiignior ^ 

il  covient  que  il  doit  fiiire  a  fin  fiignior 

afiunfirvice.     Car  fi  le  tenant  ne  fes 

heires  diVoyent  faire  nul  manner  de 

firvtce  alfeignior  ne  a  fes  heires^  donque 

per  long  temps  continue  ilfirroit  hors  de 

memorie  et  de  remembrance^  lequel  la 

terrefuit  tenus  de  kfiignior^  ou  defies 

beirety 


ALSO,  if  any  will  aflce,  why  a 
'^^  man  may  hold  of  his  lord  by 
fealty  only  for  all  manner  of  fervices, 
infomuch  as  when  the  tenant  (hall  doe 
his  fealty,  he  (hall  fweare  to  his  lord 
that  he  will  doe  to  his  lord  all  manner 
of  fervices  due,  and  when  be  bath 
done  fealty,  in  this  cafe  no  other 
fervice  is  due :  to  this  it  may  be  iaid, 
that  where  a  tenant  holds  his  land  of 
his  lord,  it  bchooveth  that  he  ought  to 
do  fome  fervice  to  his  lord.  For  if 
the  tenant  nor  his  heires  ought  to  do 
no  manner  of  fervice  to  his  lord  nor 
his  heires,  then  by  long  continuance 
of  time  it  would  grow  out  of  me- 
morie, whether  the  land  were  holden 

of 


Lib.  2. 


hires  J  ou  fumfy  it  donquis  pluis  toft  it 
pluis  redimiut  voibnt  bonus  dire^  que  la 
tern  tfift  pas  tenus  del  feignior  ou  di 
fis  beiresy  que  auterment\  etfur  ceo  It 
feignior  perdra  fon  ejibeat  de  la  tern^ 
iu  per  cafe  outer  Urfeitun  ou  profit 
qui  ilpoet  aver  dele  terre.  IJJint  ileft 
reafoHy  que  U  feignior  it  fes  beins  ont 
afcunfervicijayt  a  iuxj  pur  prover  et 
tifiifier^  que  ta  tim  eft  tenus  di  atx. 


Of  Socage. 


Scd,  130. 


of  the  lord)  or  of  hts  heires,  or  not| 
and  then  will  men  more  often  and 
more  readilv  fay,  that  the  land  is  not 
holden  of  the  lord,  nor  of  his  heires^ 
than  otfaerwife;  and  hereupon  the 
lord  fliall  lofe  his  efcheat  of  die  land, 
or  perchance  fome  other  forfeiture  or 
profit  which  he  might  have  of  the 
land.  So  it  is  reafon,  that  the  lord 
and  his  heires  have  fome  fervice  done 
unto  them,  to  proove  and  teftifie,  that 
the  land  is  holden  of  them. 


>9 


92.  b.] 


can 

the  tenuie. 


■*   (SiUANTU  tenant  firra  fealty  f  it  jurera  a  fin  feignior,  ^c* 

^"^^Here  it  appeareth*  that  the  doing  of  the  fealty  is  both  a  per- 
fbrmanoe  of  kis  fervice,  and  of  his  oath  sufo  when  ic  is  done,  for  chat 
no  other  fervice  is  due;  and  that  one  oath  of  fealty  is  taken  of  all 
that  hdd,  and  is  not  to  be  changed  for  any  noveltie  or  nicety  of  in-  ^'  ^*  3j  ^ 
vention;  for  judges  ancientlv  a^  continnaUy  have  foppreffed  inno-  ^^^l' 
vations^  and  wonld  m  no  cafe  change  the  ancient  common  law.  3S.  £.  3:  i. 

41.  Afl*.  p.  IS. 
•«  //  covient  que  il  doitfaire  a  fin  feignior  afcnnfemfice^*  For  there  4-  2-  3.  ca.  5. 
be  no  tenore  without  fome  fervice ;  becaufe  the  fervice  maketh  ^'^^  ^*  "*  ^ 

4.  H.  4.  ca.  ft. 

ft.  H.  4.  fa.  if* 

^  Son  ifibeat  de  la  terre*^    Efibaeta  is  derived  of  this  word  efibierf  See  of  this  in 

qnod  eft  accidere ;  for  an  efcheat  is  a  cafuall  profit,  qmodaccidit  domino  the  Chapter  of 

ix  iveutu  et  ix  in/perato,  which  hapneth  to  the  lord  by  chance  and  ff  1^*"**** 

nnlooked  for.     And  of  this  word  efibaeta  commeth  efibaetor^  an  ef-  r ,.  R^^br.  81 6b 

chaetor,  fo  called,  becaufe  his  office  is  to  enquire  of  all  cafuall  profits,  f.  N.  B.  144.  ' 

and  them  to  feife  into  the  king's  handsj  that  the  fame  may  be  Ante  1 3.  a.) 
anfwered  to  the  king  (i)« 

Lands  may  efcheat  to  the  lord  two  manner  of  wayes :  one  by  zu  See  moreef  thU 

tainder,  the  othrr  without  attainder.     By  attainder  in  three  ibrts.  in  the  Chapter 

Firft,  ^a  fi^jffnfus  eft  per  coUum.    Secondly,  ^uia  ahjurawt  reg^  c^^*""*^*^ 
mum  (2) .     Thirdly,  ^a  utUgatms  eft*    Without  attainder;  as  if  tne 
tenant  dies  without  heire. 

**  Ou  per  cafe  outer  forfeiture.^*    As  if  the  land  be  aliened  in  mort«  w.  %,  ca.  33. 

oiaine;  or  when  Littleton  wrote,  if  the  tenants  had  eredled  crofTes  Flet.li.}.ca.43»- 

opon  their  houfes  or  tenements  in  prejudice  of  the  lords,  that  the  ^  li-  5*  ca.  34. 

tenants  might  claim  the  priviledge  of  the  Hofpitalers  to  defend  them-  3*«  H«  ^«*-  Mr 

felves  againft  their  lords,  they  had  forfeited  their  tenancies.     But  V'-N.  B.  }44»} 
fiace  Littleton  wrote,  the  Hofpitakrt  are  dilTolved,  and  confeqneutly 
shat  forfeiture  is  gone. 

•*  Ou  profit *^^     As   relief e^  aid  pur  file  marier^  aid p'ur  fait  e  fitz 
ibivalert  and  the  like. 


(1)  See  further  as  to  efcheat  and  efibea- 
tOTf  ante  i ).  b.  and  iS.  b.  and  note  2.  there. 
4.  JnH.  ftsj.    Mad.  Excbeq.  chap.  1  o.  f.  a. 


(2)  [Sec  Note  9».] 


Se(5t. 


lb*  2#    Cap.  5* 


Of  Socage. 


Sc&.  131,  152* 


Sea»  131 


[93-  a-] 


Tp  T  pur  ceo  que  fealtu  tfi  Incident 
"^  a  touts  manners  de  tenures^  forf-- 
ff'is  le  tenure  in  frankahmigney  (Jtcome 
Jerra  dit  en  le  tenure  de  frankalmoign) 
A  pur  ceo  qui  le  ftign'ior  ng  voiloit  al 
csmmencement  da  tenure  aver  afcun 
miter fervke  forfque fealiie^  ilejl  reafon^ 
que  home  poet  tener  defin  feignior  per 
fealtie  tantfotement ;  et  quaunt  Had  fait 
hnfeaUiey  il  ad  fait  touts  fes  fervices. 


AND  for  that  fealtie  is  incident  to 
'^  all  manner  of  tenures,  but  to  the 
tonure  in  frankalmoigne  ( 1 )«  (as  (hall 
be  laid  in  the  tenure  of  frankalmoigne) 
and  for  that  the  lord  would  not  at  the 
beginning  of  the  tenure  have  any 
other  lervice  but  fealty,  it  is  reafon, 
that  a  man  may  hold  of  his  lord  by 
fealty  onely;  and  when  he  hath  done 
his  fealty,  be  bath  done  aH  his  ferviets*  - 


(4.  Co.  S.  Poft* 
HI**-) 


"     TI'EALTIR  efi  incidtntr 

-^  Of  incidents  there.be  two  forts,  viz.  feparablek  and  inie* 
parable* 

Separable,  as  rents  incident  to  reveriioos,  &€•  which  may  be  (e- 
vered ;  infeparable,  as  fealty  to  arcveriioDor tenure^ wlucb  cannot 
be  fevered:  for  as  all  lands  and  tenements  within  England  ^xt  holden 
of  fome  lord  or  other,  and  either  mediately  or  iroo^ediately  of  ike 
king;  fo  to  every  tenure  at  the  lead  fealty  \^  an  infeparable  iBoi* 
dent,  fo  long  as  the  tenure  remains;  and  all  other  fervices»  except 
fealty,  are  (everabte.  But  where  the  tenure  is  by  fealty  onIy>  there 
is  DO  reliefe  doe  for  the  caufe  abovcfaid  (2)« 


Se£t.  i32< 


JTEM^fi  un  home  leffee  a  u. 
•*  pur  terme  do  vie  certain  te\ 


auter 
terres  ou 
temmentSTjmtns  parier  de  afcun  rent 
render  a  uleffor^  uncore  il  ferra fealtie 
a  le  lejfor^  pur  ceo  que  il  tientdf^. 
Auxyjiun  teafe  foitfait  a  uryMme  pur 
terme  de  ans,  ilefldity  quele  leffee ferra 
fealiit  a  le  leffor^  pur  ceo  que  il  tient 
de  lay,  Et  ceo  efi  proye  bien  per  les 
parols  del  brief  de  wafiy  quant  le  leffour 
^  ^dufr  de  porter  brief e  de  wafi  envers 
luyi  fequel  brief e  dirra^  que  le  Jejie 
tient  les  tenements  de  le  lejorpur  terme 
de  ans.  IJJint  le  brief e  prova  un  tenure 
entre  eux.  Mes  ceiuyy  que  eft  tenant 
a  volunt  folonque  le  courfe  del  common 
leyy  ne ferra  fealtie;  pur  ceo  que  il  n^ad 
afcun  fure  efiate.  Mes  aut^rment  efi 
de  tenant  a  volunt  folonque  U  cuflome 
del  manor  -,  pur  ceo  que  il  eft  oblige  pur 

faire 


A  L  S  O,  if  a  man  letteth  to  another 
'^^  lands  or  tenements  for  terme  of 
life,  without  naming-  any  rent  to  bo 
referved  to  the  leflbr,  yet  he  iball  da 
feaky  to  the  lefibr,  becaufe  he  holdeth 
of  him.  Alfo  if  a  leafe  be  made  to  a 
man  for  terme  of  yeares,  it  is  faid,  that 
the  leflee  (hall  do  fealty  to  the  leifor. 
becaufe  he  hotdeth  of  bim«  And  this 
is  well  proved  by  the  words  of  the 
writ  of  waft,  when  the  lefibr  htfth 
caufe  to  bring  a  writ  of  waft  againft 
him ;  which  writ  (hall  ivf^  that  th« 
leilee  holds  his  tenements  of  the  lellbur 
for  terme  of  yeares.  So  the  writ 
proves  a  tenure  betweene  tbehi.  But 
he,  which  is  tenant  at  will  according 
to  the  c(  urfe  of  .the  common  law,  (hal 
not  do  fealty ;  bepaufe  he.  hatk  ^oc 
any  f^re  eftate.     But  otherwife  it  is 

•f 


<i)  [Sec  Note  93.]         (»)  [Sec  Note  94. J 


Lib.  2. 


Of    SoCftge. 


Sea.  I3«. 


fain  fealtie  a  fin  felgntor  pur  deux 

caufis,     Vun  eft  per  caufe  del  cufiome ; 

et  tauter  efi^  pur  ceo  que  il  priji  fin 

eft  ate  en  tiel  forme  pur  faire  a  fin 

feigrdorfeahy* 


of  tenant  at  will  according  to  the 
cuftom  of  the  manor  j^  for  ti)at  heis 
bound  to  do  fealty  to  his  lord  for  tw9 
caufes.  The  one  is  by  reafon  of  tke 
cuftome ;  and  the  other  is,  for  that  be 
taketh  his  eftate  in  fuch  form  to  do 
his  lord  fealty. 


**QIun  home  UJfi  pur  urme  de  tMtftums  parler  do  rtnt^  ^c,  ilfertm  ▼•  Sed.  ^^^^ 
^fealtie,  (sT^/'     And  the  reafon  is;  becaufe  there  is  a  tenure,  (Aate67*^48» 
•        ^  ^   aqd  fealtie  (as  bath  bpene  faid)  is  incident  to  al  manner  of  tenures ;  «•) 
[93*  ^*  J    ^°^  ^^  ^^  ^^  ^^  noted,  that  the  law*  for  the  furetie  of  the  lord*  that  his 

tenant  Ihall  be  faithfull  and  loyall  to  him,  doth  create  fuch  a  fervice 

as  the  tenant  &all  be  bound  thereunto  by  oath. 


«  Auxi fi  leaje fiit  fait  pur  amsy  He.  U  kjffktferrafeahyP  For  4»*^3  34- 
there  alfo  is  a  tenure  between  them.  And  Littleton*^  opimon  in  this  9*  ^' ^*  ^'* 
cale  is  holden  for  good  law  at  this  day  ( i ).  0.%  i.  u*' 

5.H.  7*  II* 


91.  £.4.  sg.       5.  H.  5.  i«. 


**  Et  ceo  efi  prove  bkn  per  Us  parolt  del  hriefe^  £^r."     JUota^  the  Vidt  Sta.  S4. 
original  writs  are  (as  it  were)  the  foundations  ;ind  grounds  .of  the 
]aw«  and*  asitappeares  here  byLittletout  ar.e  of  great  authority  for 
the  proofe  of  the  law  in  particular  cafes  (2). 

^  PurceofueilnW/ureeft^ieJ'*    Therefore  unaatat  will  ihall  (Ante  63.  a. 
not  do  fealty  (as  hath  been  faid  before) ;  becaufe  the  matter  of  an  S\^9»  i<^i 
oath  muft  be  ceruiine.    The  reH  of  this  Se^Mon  needs  |io  expUca^r 
tion(3). 


(1)  See  ante  67.  b.  note  2. 
(s)  See  ante  73.  b. 


(3)  [Sec  Note  9S.J 


Chap, 


Lib.  2.    Cap.  6.      Of  Frankalmcighe. 


fo<a.  t2T 


Chap.  6. 


Franialmoigne^ 


Sea. 


^3P 


^J^ENANT in  frankabnoigni  ijl^ 
liu  un  alfii^  cu  priory  eu  un  auter 
ieme  di  religion^  ou  difaini  iglifi^  tUnt 
A  fin  ftsgnior^in  frankabnoigmi  que 
eft  a  dtre  en  Latins  in  liberain  deemo- 
fynaun.  Et  tiel  tenure  commenceit 
mdtfrimes  en  auncient  tempt  en  tiel 
ferme^  ^uant  un  borne  en  auncient 
ten^s  fuit  fiijie  de  certain  terres  eu 
tenements  en  fin  demefne  ceme  defecy  et 
de  mefmes  lei  terres  ou  tenements  en^ 
feofa  un  ahbe  etfin  coventy  eu  un  pryor^ 
&r.  €  aver  et  tener  a  enx  et  lourfuc^ 
eeffon  a  touts  jours  en  pure  et  perpetual 
ammgne  ou  en  frankalmoigne  \  [ou  per 
tielxparolsy  a  tener  de  le  grantor y  ou  de 
h  feoffor y  et  de  fis  heires  en  frankal^ 
moigne:']  {i)  sn  tick  cafis  Us  tene* 
minus  fint  tonus  en  frankalmoigne. 


'TTENANT  in  frankalmoigne  is^ 
^  where  an  abbot,  or  prior,  or 
another  man  of  religion,  or  of  holy 
church  hddeth  of  his  lord  in  frankeal^ 
moigne;  that  is  to  by  in  Latine,  in 
liberam  eleemofinamy  tnat  is,  in  free 
almes.  And  fuch  tenure  beganne 
firft  in  old  time.  When  a  man  ia 
old  time  was  feifed  of  certain  landfr 
or  tenements  in  his  demefne  as  of  fee, 
and  of  the  fiune  land  infieoiled  an 
abbot  and  his  covent,  or  prior  and  his 
covent,  to  have  and  to  hold  to  dieo^ 
and  their  fucceflburs  in  pure  and  per- 
petuall  almes,  or  in  frankalmoigne; 
or  by  fuch  words,  to  hold  of  the 
grantor,  or  of  the  leflbr,  and  his  heires 
in  free  almes :  in  fuch  cafe  the  tene- 
ments were  holden  in  frankalmoigne. 


MnA*  lib.  s. 
cap.  5*  aod  Ub.  4. 
ca.  s.  Brittooy 


TjTNaUe,  frioTf  ou  auter  beme  de  religion,  eu  de  faint  eglifi*'    It 
^    is  to  be  obferved,  that  of  ecdeiiafticall  perfons  feme  be  regu- 
fcj  Vu'iiiy    ^»  "^  ^^**  ^  fecular.    They  be  called  regular,  becaufe  they  hve 
li'irfor  ca.  al      Under  certain  rules,  and  have  vowed  three  things ;  true  obedience. 


het.  18. 
Glanvil.  lib.  7. 
ca.  x«  9c  lib.  12. 
ca;  3.  &  15. 
Fleta,  lib.  3. 
ca«5. 

a  I.  H.  7.  39. 
99.  E.  3*  14* 
S.  H.  6. 13. 
ts.  H.  8.  8. 
(4*  Co.  ]04*) 


perpetuall  chaftity,  and  wilfull  poverty.    And  when  a  man  is  pro* 

fefled  in  any  of  the  orders  of  religion,  he  is  (aid  to  be  borne  de  reli* 

giouf  a  man  of  religion,  or  religions.     Of  thu  ibrt  be  all  abbots, 

priors,  and  others  of  any  of  the  faid  orders  regular.    Secular  are 

perfons  ecclefiafticall ;  but  becaufe  they  live  not  under  certain  rules  of 

iome  of  the  faid  orders,  nor  are  votaries, they  are  for  diiHndion  iake   \qa,  a.1 

called  fecular,  as  bifliops,  deanes,  and  chapters,  archdeacons,  pre-   ^'^*    * 

bends,  parfons,  vicars,  and  fuch  like.     All  which  Littletou  here  in- 

dttdeth  under  tbefe  general  words,  de  faint  igli/e,  of  holy  church; 

and  none  of  thefe  are  in  law  faid  to  be  bomej  de  religieu,  or  reli* 

gions. 

Where  Littleton  faith  (infeoffa  nn  ahbe  et  fin  cogent)  his  meaning 

is,  that  the  abbot  only  is  infeoffed :  for  he  is  only  a  perfon  capable, 

and  the  covent  are  dead  peribns  in  law,  and  have  power  of  aiTent 

Scctbe  Statutcf   Only,  and  that  they  thereunto  aflent.     But  fince  Liuleten  wrote,  alt 

of  27.  H.  8.  not  abbeys,  priories,  monaftcries,  and  other  religious  houfes  of  monkes^  ' 

printed,  but  in     canons,  friert  and  nuns,  &c.  have  been  diflblved,  and  their  pofleffions  ^ 

the  abridgement.   ^         ^    ^j^^  (^j  *-  | 

3 1.  H.  8.  cap.  1 3.  o  V   /  I 

and  31.  H.  8.  ca.  24,  lb&    Vide  Sed.  530* 

(4.  Inft.  321.)  The  ccclefiaflicall  ftate  of  England,  as  it  ftandeth  at  this  day, 

(which  is  neceflary  for  our  ftudent  to  know)  is  divided  into  two 

provinces, 

(i)  The  worcU  between  brackets  are  in  in  the  excellent  preface  to  that  moft  va- 

L.  and  M.  but  not  in  Roh.  luable  work  the  Hotitia  MTru^icaf  by  biAiof 

(2)  The  ftudent  will  find  a  good  hiftory  Tanner. 
ttf  tilt  dMolution  of  monaftcricf  in  England 
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provioces,  or  archbiihopncks,  (viz.)  of  Canter^itry  znd  of  TlsrJ^e, 
The  archbiQiop  of  Canter hury  is  ftyled  Metropolitanus  et  Primas  totius  Matth.  Parker 
Anglite,  and  the  archbiihop  of  Torkt  Primas  Anglic,     Each  arch-  fc  'itis  archic- 
biibop    hath    within   his   province    fuffragan  bi(hops  of  feveral  P|/coporum. 
dioceiTcs    (3).      The  archbiihop  of  CanterbuiyYi^t\i  under  him  cLd^nrfrltan- 
wichia  his  province,  of  ancient  foundations,  viz.  Rocbefter  his  princi-  nia.  Vjd.  Roc. 
pall  chaplaine,  Londom  his  deane,  Winchefter  his  chancellor,  Nur^  Parliam.  anno 
nnicb,  Lincolm,  Ely,' Chichefter,  Satljhury,  Exeter^  JBa/he  snd  fFells,.  S^H.S.  i.E.6. 
fForcefter,  Coventry  and   LitchfieU,  Hereford,  Lcmdaffe,  St.  David,  We^ft,^in£i'alfo 
Bangor,  and  St,  Jfffapbe,  and  four  founded  by  king*  A&«i7  8.  ereded  ^ras  newly  ere£i- 
*  out  of  the  ruins  of  difToIved  monafleries  (that  is  to  fay)  Gloucefler,  ed  a  biihopricke 
Brijtenu,  Pitirhorota  and  Oxford.    The  archbiihop  of  Torke  hath  by  H.  8.  bat  by 
under  him  four,  (viz.)  the  bxlhop  of  the  county  palatine  of  Cbefler,  queene  Mary  ic 
newly  ereded  by  king  Henry  8.  and  annexed  by  him  to  the  archbi-  bc*arS)bi^  Tnd 
ihopricke  of  Torke,  of  the  county  palatine  of  Durbam,  CarliJU,  and  by  qaeene  Elis. 
the  ifle  of  Man,  annexed  to  the  province  ofYorke  by  H.  8.  but  a  created « deaary 
greater  number  this  archbifhop  anciently  had,  which  time  hath  taken .  cailcgiace. 
from  him.     The  extent  of  every  diocefle  you  may  elfcwhcre  read,  Chefter  had  been 
«he  which  for  brevity  I  here  omit.     All  the  faid  archbiihoprickes  biftap's^eL 
and  bifhoprickes  of  England  ^ti^  founded  by  the  kings  of  England,  and  longfiucc 
to  hoki  by  barony,  as  hereafter  (hall  be  faid  (4).  *  And  every  arch-  cranflated  to 
biihop  and  bifliop  hath  his  deane  and  chapter,  whereof  more  fliall  be  Coventor, 
faid  hereafter.    The  archbiihop  of  Canterbury  hath  the  precedencie,  ^linden  «W  ^'' 
next  to  him  the  archbiihop  of  Yorke,  next  to.  him  the  biihop  of  Lon-  fupra.  26.  H.  8. 
Wmt,  and  next  to  him  the  biihQp  of  Wincbefter  ($),  and  then  all  firft  fruit*  aod 

x)ther  biihops  of  both  provinces  after  their  ancientnefie.  tenths.    Vid, 

•Sea.  137. 
*  3.  Co.  73.  deaoeand  chap,  of  Norwich  cafe.    Vide  Sed.  234.  %ou     31*  H.  8.  cap.  10* 

Every  dioceile  is  divided  into  archdeaconries,  whereof  there  be 
60;  and  the  archdeacon  is  called  oculus  epifcopi  i  and  every  archdea- 
conry is  parted  into  deanries;  and  deanries  again  into  parilhes, 
townes  and  hamlets.     And  thus  much,  for  the  better  underilanding  Vide  more  here«. 
of  our  author,  and  how  tiie  fiate  eccleiiafticall  ftandeth  at  this  day,  o^  ^^-  180.  * 
ihall  fuffice.  S>8.  648,  Ac. 

"  Frankedmoignef  que  eft  a  dire  en  Latine,  in  lileram  eleemofinam**  in 
^'v^/^, in  free  almes.  There  is  an  officer  in  the  king's  houfe  called  Fleta,  lib.  %, 
iUemofinarius,  vulgarly  called  the  king's  almner  (whofe  office  and  «•?-*> 
duty  is  excellently  defcribed  in  ancient  authors),  \\z.  fragment  a  dir 
ligenter  colligere,it  diligenter  diftribuere  fingulis  diebus  egents;  agrotos 
et  leprojos,  incarceratos ,  pauper ef que  vrduas,  et  alios  egtttos  vagcjque  in 
patrid  commorantes  cbaritative  'vifiare  :  item  equos  reliSos,  robas,pe* 
Kuniam,  et  alia  ad  eleemc/inam  largita  recipere,  et  fideLter  dftribuere* 
Debet  etiam  regemfuper  eleemofin^  largiticne,  crebris  famTnonitionibusfi'- 
mulare,  pracipue  diebus  fanBorum,  et  rogare  ne  rcbasfuas,  qua  magni 
funt  fretiif  biftrionibus,  bianditoribut,  auufatoribus ,  feu  mintftrallii,fed 
ad  eleemofina  fua  incrementum,  jubeat  largiri  (6). 

All  ecclefiailicall  perfons  may  hold  in  frankalmoign,  be  they  fecu- 
lar  or  regular ;  and  no  lay  peribn  c  in  hold  in  frankalmoign.     This 
adjedive  (liber)  doth  dilHnguiih  many  things  in  law  from  others;  VldeSeft.  i. 
AS  here,  libera  eleemofena  arc  words  appropriated  to  this  cafe,  and  do,  B'acl.L4.c.  3^ 
dilHnguiih  it  from  a  tenure  by  divine  fervice ;  liberum  tenementum,  ^'  --""^"' 
ifom  a  tenure  in  villenage,  by  copyhold  or  bafe  tenure ;  liberum  feo- 

aum, 

(3)  [6ttc  Note  96.]  ;  (5)  [See  Note  97.] 

(4)  See  ante  70.  b.  notes,  poft.  164.3.  (6)  j^^ee  Note  98.  J 

Vol,  L  T 
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Brittofi,  cap.  66.  ^yf,^^  franke  fee,  from  a  tenure  in  ancient  dcmeanc;  liherum  mart'  Tgi, 
f'^N.  B  c*  taj^iumf  from  other  eftates  taiie;  ULerafirma,  frank  ferme,  when  an 
Braa  lib  4.  eilate  is  changed  from  knights  fervice  to  focage;  liberum  focagium^ 
fol.28S.z47.292.  from  a  tenure  by  fervice  in  chivalrie;/r««ftt/  bancus^  to  didinguilh 
Brit.  foi.  245.  it  from  other  dowers,  for  that  it  cometh  freely  without  any  ad  of 
^^^"'''^  5«^*P-  the  hufband's  or  afiignement  of  the  heire ;  libera  Ux^  to  difUnguifli 
c,26.  24!e^v^4.  ^^^  *^^  enjoy  it,  and  whofe  beft  and  freeft  birth -ri^ht  it  is,  from 
43.£.3.Confpir.  them  that  by  their  offences  have  loft  it,  as  men  attainted  in  an  at- 
X  I.  27.  AfT.  59.  taint,  in  a  confpiracie  upon  an  indidment,  or  in  a  pramunirtt  &c. 
Scwf.  175.  Vide  and  (oo(  libera  capellaffraucuspiegituhdXik^Xt^gtt  libera  chaftaitte, 
Sri!  ca  A7'**  chafe,  Uher  burgus^  libir  afer,  liber  taurus,  and  the  like,  fiat  io  a 
*P'47-  nij^tigj.  (fome  will  fay)  of  coriofity,  this  (hall  fuffice;  and  yet  feeing 
it  tends  to  the  better  underftanding  (others  fay)  it  is  tolerable. 
GlanvU.  lib.  7.  By  the  ancient  common  law  of  England,  a  man  could  not  alien 
ea.  I.  fo.44,45.  fuch  lands  as  he  had  by  defcent,  without  the  confent  of  his  heire; 
*^  (i)  yet  he  might  give  a  part  to  God  in  free  almoigne,  or  with  his 

daughter  in  free  marriage,  or  to  his  fervant/«  remuneratione /er*vitn, 

BrittoD,  ca.  66.    Our  old  bookes  defcribed  frankalmoign  thus;  when  lands  or  tene- 

fol.  164.  Braa.    ments  were  beftowed  upon  God,  (that  is)  given  to  fuch  people  as  are 

ldF.N^^2*l    cc'^^cc'^t^*^  to  the  fervice  of  God.   In  our  ancient  bookes  thefe  gifts 

of  devotion  were  called  Church  efiet,  or  Churchfeed,  quajifemen  eccle- 

Fleta,  lib.  i.       fi^  \  but  in  a  more  particular  fenfe  it  is  defcribed  thus :  certam  men^ 

cap.  42.  furam  bladi  tritici  Jignificatt   quam  quilibet  oHm  fanQa  eccUfia  die 

famQi  Martini^  tempore  tarn  Britonum  quam  Anglorum,  contribuemnt* 

F lures  tamen  magnates,  pofi  Romanorum  adventum,  illam  contribmtionem 

/ecundum  *veterem  legem  moifis  nomine  primitiaram  dabantt  prout  in  brevi 

regis  Knuti  ad  fummum  pontificem  tranfmijfo  continetur,  in  quo  illam 

contributionem  Cburcbfed  appellant,  quafijemen  ecclefia^ 

**  Et  iiel  tenured    For  albeit  neither  fealty,  nor  any  other  tem- 
porall  fervice,  is  due,  yet  it  is  a  tenure, 

7.  B.  4*12.  "  En  ancient  temps. ^^     [a"]  That  is  to  fay,  before  the  ftatutes  of 

33. H.. 6.  6, 7.  mortmaine,  viz.  Magifa  Charta,  cap.  36.  and  7.  E,  \,,de  religiofis, 

fa'IM^t^^"  ^^'  ^"^  before  the  ftatute  of  quia  emptores  terrarum,  as  ihall  be 

Bmton,  fol^'32!  hereafter  in  his  proper  place  faid  in  this  Chapter  (2). 

ft  90.  B radon, 

lib.  2.  cap.  5.  "  Enfeoffa  un  abbe  etfon  covent,  ^t ."     Albeit  the  coven t  be  dead 

FIcta,li*L3.  cap.   pepfons  in  law,  and  the  abbot  only  capable  (as  before  is  faid),  yet  if 

It.  RaAb76i^  ^^®  feofFmcnt  be  made  to  an  abbot  and  covent,  the  feoffment  is 

'        good,  and  rhe  ilate  veilcth  only  in  the  abbot.     Aild  note  a  man 

may  infeoffe  an  abbot,  a  bi  Aiop,  a  parfon,  &:c.  or  any  other  fole  body 

"  politique,  by  deed  or  without  deed,  in  Utt  almes ;  and  fo  may  a  gift 

39.  H.  6.  30.  b.    in  frankmariage  be  made,  without  deed  alfo;  but  if  lands  be  given  to 

a  deane  and  chapter,  or  any  other  corporation  aggregate  of  many, 
.there  the  gift  muff  be  by  deed  (3). 

(1.  Ro.  Abr.  "  A  aver  et  tener  a  eux  et  a  lour  fuccejfors.^*     For  in  cafe  of  an  ab- 

^3^')  bot  or  prior  and  covent  regularly  a  fee  fimple  doth  not  paiTe  with- 

out this  word  (iucceifors) ;  (4)  for  the  diverfity  ftandeth  thus  be- 
Vid,  Litt  in  the  iweene  a  corporation  aggregate  of  jpany  capable  perfons,  and  a  fole 
Chapter  of  Fipe  corporation;  As  if  lands  be  given  to  a  deane  and  chapter,  they 
fimple^^eft  f>2.  have 

<i)  See  Wright's  Ten.  16.7".  (3)  [See  Note  99.] 

(2)  See  poll,  Se^.  140.  (4)  [SeeNoie  109.] 
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ksve  a  fee  fimple  withoat  tbis  word  (fucceflbrs),  for  that  the  bod/ 
Dcver  dies  ;  bat  if  lands  be  given  to  a  bifhop,  parfoiij  or  any  other 
fole  corporation,  who  after  their  deceafes  have  a  fuccefilon,  there 
without  this  word  (fucceffors)  nothing  pafleth  unto  them  but  for 
life  (5).  'But  of  corperations  aggregate  of  many,  there  is  a  diver* 
fity  when  the  head  and  body  both  are  capable,  as  in  the  cafe  pf 
deane  and  chapter,  and  when  one  (as  hath  been  faid)  is  onply  ca* 
pable,  as  in  caie  of  abbot  or  prior  and  covent;  but  yet  out  of  the  ge- 
neral! roles,  the  cafe  of  frankalmoign  is  excepted,  as  heceafter  (hall  . 
be  faid.  Alio  lands  muft  be  given  to  a  corporation  aggregate  of  39*  ^*  ^'  3** 
many  by  deed ;  but  to  a  fole  corporation  it  may  be  granted  without 
deed/ 

Braffon,  lib.  z.  cap.  10.  Pottji  d9nati9  fieri  in  liheram  eleimojfnam 
tuUfiis  cmib$draUbust  connfentualtbus,  farocbialibust  et  *viris  religiofii^ 

*'  En  pure  et  ferfetuall  almoigne**     Here  it  appearcth,  that  a  te-   35.  H.  6  56. 
nure  in  frankalmoigne  may  be  created  without  this  word  (libera),  for  ?•  E.  4-  ii« 
/.r^implyethasmubh.  T/ci  10 

**  Ou  en  frankalmoigne**     But  one  of  thefe  words,  either  pvraxx  35.  H.  6.  56. 
libera,  mnfl  be  ufed,  or  elfe  it  is  no  tenure  in  frankalmoigne.  7.  £.  4.  1 1. 

Brad,  ubi  fupt^ 
••  0«  per  ceux  pardx,  a  tener  de  le  granter  eu  feoffor  et/es  heires  en  ^    •  3-  24- 
Jrankalmoigne.**    Here  itappeareth,  that  by  thefe  words  a  fee  fimple  ao.H,  6.  fol.  36. 
pafleth  without  this  word  (fucceflbrs),  albeit  it  be  in  cafe  of  a  fole 
corporation.    For  as  in  cafe  of  a  gift  in  frankmariage,  an  eftate  taile  3^-  ^-  3*  4-  >> 
palTeth  to  the  donees  without  the  words  (of  the  heires  of  their  two  H-H.  6.  12. 
bodies)  as  hath  beenefaidin  the  Chapter  of  Fee  taile;  fo.in  cafe  of  jg'  j^'  1j  ]^' 
a  gift  in  frankalmoigne  (which  may  be  refembled  to  a  divine  ma-   ,8.'  e.  3.  Conu- 
riage),  a  fee  fimple  pafleth,  as  hath  bin  faid,  though  it  be  in  cafe  of  fans 39. 33.  H.  6. 
a  foie  corporation,  without  this   word  (fucceffors).      And  bcfides,  "•   17- E- 3.  si. 
grant*  in  frankalmoigne  are  ancient  grants,  as  hath  beene  faid,  and  X:    _  ^^\'  ^' 
therefore  (hall  be  allowed,  as  the  law  was  taken,  when  fuch  grants  4.  m  Scaccario. 
were  made.  The  prior  of 

Dunftable*s  cafe* 

Sed.  134. 


p  N  tmfme  le  manner  {/?,  lou  terres 
cu  tenements  fueront  grant  en 
ancient  temps  a  un  deane  et  chapter  et 
a  lour  fuccej[irs<i  ou  a  un  parfon  d*un 
digits  et  a Jes  JucceJJors^  ou  a  ajcun  outer 
home  di  faint  efglis  et  a  fes  fucceffors^ 
en  frankalmoigne^  fi  il  avoit  capacity 
d^apprender  tlels  grants  ou  feojfinentSy 
iStc. 


T  N  the  fame  manner  it  is,  whctt 
lands  or  tenements  were  grarited 
in  ancient  time  to  a  deane  and  chapter 
and  to  their  fucceflbrs,  or  to  a  parfon 
of  a  church  and  his  fucceflbrs,  or  to 
any  other  man  of  holy  church  and  to 
his  fuccefl(]urs,  in  frankalmoigne,  if 
he  had  capacitie  to  take  fuch  grauacs 
or  feofFtneais,  &c» 


^'  'p^Nmefme  le  manner,  fcfr."     Here  Littleton,  having  put  an  ex- 
-*-'   ample  of  bodies  incorporate  aggregate  of  many,  whereof  the 
liead  is  only  capable,  now  putfeth  examples  both  of  bodies  incorpo- 
rate 

(5)  [Sec  Note  ioi»] 
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nte  aggregate  of  many  (all  being  capable)  and  of  fole  corporations 
of  fecular  persons. 

'*  Diane,**  Decanus,  is  derived  of  the  GmA  word  hna,  that  figni- 
fieth  Ten»  for  that  he  is  an  ecclefiafticall  fecular  governour,  and  was 
anciently  over  ten  prebends,  or  canons  at  the  leaft  in  a  cathedral 
churchy  and  is  head  of  his  chapter  (i  )• 

IS*  C«.  73.)  tg  Chaffer,  Capitulum,  efi  cUricorum  congregatiofuh  une  decano  in  ec'* 

elefid catbedrali  (z)."  And  chapters  be  twofold,  viz.  the  andent  and 
the  later.  And  the  later  be  aJfo  of  two  forts.  Firft,  thofe  which 
were  tranflated  or  founded  by  king  Henry  the  eight,  in  place  of  ab- 
bots and  covents,  or  priors  and  coventSp  which  were  chapters  whiles 
they  Hood ;  and  thefe  are  new  chapters  to  old  bilhopnckes.  Se« 
condly,  where  the  bifliopricke  was  newly  founded  by  Heary  the 
eight  (as  Chefter,  Briftow,  &c.)  there  the  chapters  are  alfo  new  (5)* 
There  is  a  great  diverfitie  betweene  the  commings  in  of  the  anci- 
ent deanes  and  of  the  new.  For  the  ancient  come  in,  in  much  like 
fort  as  bifhops  doe ;  for  they  are  chofen  by  the  chapter,  by  a  conge 
de  ejlier,  as  biibops  be,  and  the  king  givinc;  his  royall  aflent  they  are 
confirmed  by  the  bifliop.  But  they  which  are  either  newly  tranf- 
lated or  founded,  are  donative,  and  by  the  king's  letters  patents  are 
inilalled,  which  are  matters  neceiiarie  to  be  knowne  (4), 

**  S^il  tt'voit  eapacitie  a  f  render,^*  For  ecclefiafticall  peribns  have 
not  eapacitie  to  take  in  fucceffion,  unlefle  they  be  bodies  politique; 
as  bifhops,  archdeacons,  deanes,  parfons,  vicars,  &c.  or  lawfully  in- 
corporate by  the  king's  letters  patents,  or  prefcription ;  as  deanes 
and  chapters,  coUedges,  &c.  But  a  coUedge  of  religious  perfons, 
chauntry  priefls,  and  fuch  like,  that  are  not  lawfully  incorporated,, 
but  oncly  confift  in  vulgar  reputation,  have  no  capacity  to  take  in. 
fucccHion.  Therefore  Littleton  added  materially  (sHl  ad  caf  acute  a 
preaderj. 

*  '  • 

Sc(fl.  135. 

E*r  ////f,  que  tetgnont  en  fravkeaU  AND  diey,  which  hold  in  frankal- 

■^  moigne^font  oblige  de  droit  d^vant  ^^  moigne,  are  bound  of  right  be- 

t^ieu  defaire  ortfonsy  praters^  mejf,  et  fore  God  to  make  orifons,  prayers, 

quires  divine  feruiccsy  pur  les  abnes  de  mafTes,  and  other  divine  ferviccs,  for 

lour  grantor  ou  feoffor^  et  pur  les  almes  the  foules  of  their  grantor  or  feofFor, 

de  lour  heires  queuxfont  nwrteSj  et  pur  and  for  the  foules  of  their  heires  which 

le  profperltie  et  hon  vie  et  bonfalutede  are  dead,  and  for  the  profperity  and 

lour  heires  que  font  en  vie. .  Et  pur  good  life  and  good  health  of  their 

ceo  ils  ne  ferroni  a  nul  temps  ajcun  heires  which  are  alive.     And  there-. 

feabie  a  lour  feignior ;  pur  ceo  que  tiel  fore  they vfhall  doe  no  fealty  to  their 

divine Jervice  efi  melieur  pur  eux  de^  lord  \  becaufe  that  this  divine  fervice 

vant  bieUyque  afcunfeafans  defealtie\  is  better  for  them  before  God,  then 

ft  auxipwr  ceo  que  ceuxparolx  (franke^  any  doing  of  fealty;  and  alfo  becaufe 

mbnoigne)  exclude  le  feignior  d^aver  that  thefe  words  (frankalmoigne)  ex- 

afcun  elude 

(i)  [See  Note  101.]  (3)  [See  Note  104.] 

(a)  [See  Note  103.]  (4)  [Sec  Note  105.] 
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nfiun  tirrein  ou  temporall  fervtce^  mes    elude  the  lord  to  have  any  earthly  or 

it  aver  tantfolement  divine  et  J^irituall    temporal  fervice,  but  to  have  onely 

fervice  d^eftrefaii  pur  /«y,  tfc.  divine  and  fpirituall  fervice  to  be  done 

for  him^  &c» 

T  N  this  Sedion  there  appeareth  a  diviiion  of  tenures,  that  is  to  fay» 
*  fojnc  be  fpirituall,  and  feme  be  temporall.  And  of  fpirituall 
fome  be  incertain,  as  tenures  in  frankalmoign ;  and  fome  be  certain^ 
as  tenures  by  divine  fervice.  Again,  divine  fervice  certaine  is  two- 
fold ;  either  fpirituall,  as  prayers  to  God ;  or  temporall,  as  diftriba- 
tionof  almes  to  poore  people. 

**  OMigi  de  droit, ^^  That  is,  they  are  compellable  by  the  eccle- 
iiafticall  law  to  doe  it*;  and  therefore  it  is  faid  that  they  are  bound  of 
right,  (for  want  of  remedy  and  want  of  right  is  all  one)  and  the 
common  law  (as  here  it  appeareth)  taketh  knowledge  of  the  ecde- 
iiafticall  law  in  that  behalfe. 


«•  Difaire  eri/om,  prajtrs^  nitjfeif  et  auters  di'vine/ervices.** 
Since  Littleton  wrote,  the  lyturgye  or  booke  of  Common  Prater 
and  of  celebrating  divine  fervice  is  altered.  This  alteration  notwith- 
ftanding,  yet  the  tenure  in  frankalmbigne  remaineth;  and  fuch 
prayers  and  divine  fervice  ihall  be  faid  and  celebrated,  at  now  is 
authorized:  yea,  though  the  tenure  be  in  particular,  as  Littleton  [a]    [•]  ^»^  Scd» 
hereafter  faith,  viz.  a  chaunterun  meffe,  i5c,  oua  chaunter  un  placebo   '^^*' 
£t  dirige^  yet  if  the  tenant  faith  the  praiers  now  authorifed,  it  fuffi* 
ceth.     And  as  Littleton  \b'\  hath  faid  before  in  the  cafe  of  focage,  the   [*]  Vide  SeO* 
changing  of  one  kinde  of  temporall  fervices  into  other  temporall  '^^ 
fervices  altercth  neither  the  name  nor  the  eifedt  of  the  tenure;  fo  the 
changing  of  fpirituall  fervices  into  other  fpirituall  fervices  altereth 
neither  the  name  nor  effedt  of  the  tenure.     And  albeit  the  tenure  in 
frankalmoigne  is  now  reduced  to  a  certaintie  contained  in  the  booke 
of  Common  Prayer,  yet  feeing  the  originall  tenure  was  in  frankal- 
moigne, and  the  change  is  by  general!  conl'ent  by  authority  of  par- 
liament,  [r]  whereunto  every  man  is  party,  the  tenure  remainesas  ^'&  57e,  ||'* 
Jtwasbeibre*  cip.  i." 

I*  £11  s.  ca.  %» 
**  Neferroni  afcunftaltie,^*  Herein  tenant  in  frankalmoigne  dif- 
fereth  from  a  tenant  in  frankmariage;  for  tenant  in  frank  manage 
ihall  doe  fealty,  as  hath  beene  faid  in  the  Chapter  of  Fee  tailc,  bat 
tenant  in  firankalmoigne  ihall  not  doe  any,  or  any  other  thing,  but 
e!tvot0  animtfrum  fvffragia  • 

"  TielJi*vinefem;ice  eft  melieur  pur  euxJ*     And  it  is  alfo  faid  in 
Dur  bookes  [//],  que  frankalmoignt  ejl  le  pluis  haute fer*vice\  and  this   [j]  33.  h.  6.  6« 
was  confefTed  by  the  heathen  poet:  13.  £.  i.  dt. 

^  Count  de 


''fuit  hac/apientia quondam  Voucher  i\%. 


Fublica  pri«vatis  Jecernerefjacra  prof  unit. 

And  certaine  it  is,  that  nunquam  res  humana  pro/per e/ucctdunt,  ubi 
pegligutttur  di'Vina. 


T  3  Sea. 
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St&.  136. 


Se6t.  1 36* 


JPTJi  tlilsj  que  Utgnont  lour  tene* 
■^  merits  en  frankabnohne^  m  voilont 
$u  faihnt  de  jaire  t'lel  divine  fervice 
(cotr.c  '^li  ditj  le  feign  tor  ne  pott  eux 
dijlrain  r  ;ur  eel  mn  fefanty  ffff .  pur 
ceo  que  «\'//  mis  en  certaine  queux 
fervizi s  lis  doient  [aire,  Mes  le  feig^ 
nior  re  ccofoit  LO?nhlaine  a  lour  ordinary 
ou  viJltouTy  luy  preyant^  que  il  voiloit 
tnitter  punijhment  et  correi^Jion  de  cco^  et 
auxy  de  provider  que  tiel  negligence  ne 
foit  pluis  avant  faity  Wr .  Et  Pordi^ 
nary  ou  vijitcur  de  droit  ceo  doit  fairty 
^c. 


AND  if  thcy^  which  hold  their 
'^^  tenements  in  franlcalmoign,  will 
not  or  faile  to  dofych  divine  fervice  (as 
is  faid)  the  lord  may  not  diflraine 
them  for  not  doing  this,  &c.  becaufe 
it  is  not  put  in  certainty  what  fer- 
vices  they  ought  to  do.  But  the  lord 
may  complaine  of  this  to  their  or- 
dinary or  viiitour,  praying  him,  that 
he  will  lay  fome  punifhment  and  cor- 
rection for  this,  and  alfo  provide  that 
fuch  negligence  be  no  more  done,  irc- 
And  the  ordinarie  or  vifitor  of  right 
ought  to  doe  this,  &c. 


€€ 


T  E/eignior  ne  poet  eux  difireiner  pur  c^ejt  nonfea/ani,  Wf ." 


"  Difirtiney    The  word  diftrelTe  is  a /*r^/rri»  word,     la /^a/iirf  Tq^  « 

it  is  QdW^d dijliicliojjt've aHguJiia\  becaufe  the  cattcll  diftrained  are^^ 

put  intoa  ilraic,  which  we  call  a  pownd. 
I 

*^  Pur  ceo  que  vi^eft  mife  en  certeine  queux  fer'vices  ils  doient  faired* 
It  is  a  maxim  in  law,  that  no  dillrefTe  can  be  taken  for  any  /ervices 
r -1  -  1^  g^  that  are  not  put  into  certaintie,  [*]  nor  can  be  reduced  to  any  cer- 
Br.  tit.  Ornc.  4.*  taintj;  for,  id  cerium  eft,  quod  certum  reddi  poteft\  for  [/*]  oportet  ' 
S.  E.  3.  3.  66.  quod  certa  res  deducatur  in  judicium  :  and  upon  the  avowry,  da- 
20.  E.  3.  Avowry  niages  cannot  be  recovered  for  that  which  neither  hath  certainty, 
'^^"  nor  can  be  reduced  to  any  certainty.     And  yet  in  fome  cafes  there 

may  be  a  certainty  in  uncertainty;  as  a  man  may  hold  of  his  lord  to 
iheerc  all  the  ihcepe  depafluring  within  the  lord's  roannor;  and  this 
is  certaine  enough,  albeit  the  lord  hath  fometime  a  greater  number* 
and  fometime  a  lefTer  number  there;  and  yet  this  incertainty,  being 
referred  to  the  maDnor  which  is  certaine,  the  lord  may  diltrain  for 
this  uncertainty.     Etjic  defimilibus. 


('>o.  Cha.  38  ^.x 
C...  Tani  5S5. 
I.  S  \  .'63.) 

r/-Jh.  :..-, 
(Port,  142  J 

7.  E.  3.  38. 


(5.  Co.  73.  a.) 


'*  foet  cjmphyner,**    That  is,  to  compkinc  m  courfe  of  jufli^, 
according  to  the  ecclefiafticall  law. 


\g\  Mirror, 
Ca.  5.  TpA. 
Brafton,  lib.  5. 
f'.  405,  &c. 
Fleta,  lib.  2. 
ca.  50.  &  55. 
lib.  6.  ca.  38. 
Briiron,  (o.  69, 
70.  W.  2.  ca.  19 
17.  E.  2.  Bie. 


"  J  lour  ordinarie, ^*  Ordinarius;  and  fo  he  is  called  [^]  in  this 
ecclefiafticall  law,  quia  hahet  ordinariumjurifdiQionem  injure  propria,  et 
nofi  per  dcputatiomm»  The  name  we  have  anciently  taken  from  the 
canonilh,  and  doe  apply  it  onely  to  abifhop,  or  any  other  that  hath 
ordinary  jurildidion  in  caufes  ecclefiafticall.  In  this  cafe  of  Littleton 
it  is  to  be  obfervcd,  that  the  law  doih  a'ppoint  every  thing  to  be  done 
by  tbofc,  unco  whofe  office  it  properly  appertaineth ;  and  forafmuch 
_  ^  ^  ^  as  it  bclongeth  to  the  office  of  the  ordinary  in  this  cafe  to  fee  divine 
822.  Rcgii?!i4i.  fervice  (aid,  and  to  compell  them  to  doc  it  by  ecclefiafticall  cenfuresy 
linJwo^djtJr.  therefore  complaint  is  to  be  made  unto  him.  H-tc  and  in  the  next 
de  c  niiic.  cap.     Sedion  it  apLtareth,  that  for  deciding  of  controverfies,  and  for  dif-. 

cxtcr.  Braa.  lib.  rr  »  & 

^  ca.  2.  to,  4C0.  *  40 ii  and  the  other  authors  above- faid.    (Poll  34^.   9.  Co.  39.    a.  Inft.  398.) 
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tribation  of  juilice  within  this  realm,  there  be  two  diflinfl  jarifdic- 
tions ;  the  one  ccclefialHcall,  Irmited  to  certainc  fpirituall  and  parti- 
cular cafes  (of  the  one  whereof  our  author  here  fpeaketh);  and  the 
court  wherein  thefe  caufes  are  handled,  is  cviWed/orum  ecclefiajiicum. 
The  other  jurifdidion  is  fecular  and  generally  for  that  it  is  guided 
by  the  common  and  general!  law  of  the  real  me,  qu/e  pertimt  ad  co^ 
ronam  et  dignitatem  regis,  et  ad  regnum  in  caujis  et  placitis  return  tem^ 
foralium  in  fcro  ftculari .  So  as  in  thi«  cafe  put  by  our  author,  the 
lord  hath  remedy  for  his  divine  fervice  (albeit  they  iflue  out  of  tem* 
porall  lands)  m  ftro  eeclefiaJiico,hy  the  ecclefiaflicalMaw ;  otherwife 
the  lord  ihould  be  without  remedy.  sYec  the  common  law,  to  the  Reglft.  Ori^b 
intent  that  eccleilailicall  perfons  might  the  better  difchaive  their  '^7* 
duty  in  celebration  of  divine  ft^rvice,  and  not  be  intangled  with  tem- 
poral! bonne(re,  hath  provided,  chat  if  any  of  them  be  chofen  to  any 
temporal!  office,  he  may  have  his  writ  de  clerico  infra  tacros  ardines 
€»nftituto  non  tligendo  in  ojicium,  lie.  and  thereof  be  difcharged. 

*'  On  'vifiiorJ'*    That  is,  where  the  lung  or  any  of  his  progeni-  47,  e.j.  84,85. 
tors  is  founder  of  the  houic,  there  the  ordmary  regularly  (hall  not  Kegift.  40. 
vifit  them,  but  the  chancellour  of  England  is  appointed  by  law  to  be  ^*  ^•. ^*  *?• 
vifitor  of  them ;  or  where  a  fpeciall  viiitor  is  appointed  upon  the  j^-f  ,5,  j'^I* 
foundation,  the  complaint  muft  be  made  to  that  vifitor.  Bre.*66o. 

21.  E.  3.  60.       6.  H.  7.  13.       8.  Aff.  29.     Brooke  tit.  Premunire  2Z« 

**  De  droit  doit  ceo  fair e.^^     De  droit,  of  right,  (that  is  to  fay)  he 
ought  to  doe  it  by  the  ecclefiafticall  law  in  the  right  of  bis  office. 

And  here  is  implied  a  maxime  of  the  common  law,  that  where  the  (5-  Co.  66.  b. 
right  (as  our  author  Jiere  fpeaketh)  is  fpirituall,  and  the  remedy  *•  Co.  43. 
thereof  onely  by  the  ecdefiafticall  law,  the  conufans  thereof  doth  ap-  ^^<>w^-*77-) 
peruine  to  the  eccleilalUcall  court. 


96.  b.] 


Sea. 


Ji/fE  S  Ji  un  abbey  ou  prior^  iient  de 

^       fon  filgnior  per  certaine  divine 

fervice^  en  cei-taine  d^e/ire  faty  ftcoine 

a  chaunter  un  mejfe  chefcun  V^endredie 

en  U  fetnaine  pur  Us  almcsy  ut  fupra,  ou 

chefcun   an  a  till  jour    a    chaunter 

placebo  et  dirige,  l^c,  ou  de  trovtr  un 

chapleine  de  chanter  meffe^  ^c.  ou  de 

di^riluter  en  alnwigne  al  cent  povrcs 

fjomes  cent  denier  $  a  tiel  jour  ;  tn  tiel 

'  cafeyft  tiel  divine  fervice  ne  foitfayt^  U 

Jeigniorpoet  diflreyneTy  i^c.  pur  ceo  que 

le  divine  fervice  cjl  mife  en  certaine  per 

lour  tenure^  que  le  abbe  ou  prior  devoit 

faire.     Et  en  tiel  cafe  U  fignior  avera 

fealtiey   ^c,   come  il  femblc,     Et  tiel 

tenure  n*ejl  poffe  dit  tenure  en  frank- 

almoigney  sins  efl  dit  tenure  per  divine 

fervid*     Car  en   tenure  en  frankal- 


mot?ne 


^Z7' 

D  U  T  if  an  abbot,  or  prior,  holds 
of  bis  lord  by  a  certaine  divine 
fervice,  in  certaine  to  be  done,  as  to 
iing  a  mafle  everie  Friday  in  the 
weeke,  for  the  foules,  ut  fupra^  or 
every  yeare  at  fuch  a  day  to  fmg  a 
placebo  et  dirigCy  &c.  or  to  finde  a 
chaplain  to  fing  a  malle,  &c.  or  to 
diftribute  in  almes  to  an  hundred 
poore  men  an  hundred  pence  at  fuch 
a  day^  in  this  caie,  if  fuch  divine 
fervice  be  not  done,  the  lord  may 
diftreyne,  &c.  becaul'e  the  divine  fer- 
vice is  put  in  certaine  t>v  their  tenure, 
which  the  abbot  or  prior  ought  to  doe. 
And  in  this  cafe  the  lord  fhall  have 
fcaltie,  &c.  as  it  feemeth.  And  fuch 
tenure  (hall  not  be  faid  to  be  tenure 
in  frankealmoigne,  but  is  called  tenure 

T4 
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tncignenul mention  tjlfatii'afcun  man*  by  divine  fervicc.  For  in  tenure  in 
Tiir  de  fervice ;  car  nul  poet  tener  en    frankealmotgne  no  mention  is  made 

frankealmoigm^  ft  foit  exprejfe  afcun  of  any  manner  of  fervice ;  for  none 
manner  (U  certain  fervice  que  il  doit    can  hold  in  frankealmoigne,  if  there 

fairey  ^c.  be  expreffcd  any  manner  of  cercaine 

fervice  that  he  ought  to  doe,  &c« 

»-E.  3.  »7, 18.    ^   Ji  ER  certaine  dinjine  fervice  d'eftre  faiu  ficome  a  cbatrnter  urn 

•*     mejfct  Wf.  ou  de  difiribuier  en  almoign^  l5c«^^     Here  be  the  two 

parts  above  mentioned,  of  divine  fervice ;  and  for  this  divine  fervice 

certaine,  the  lord  hath  his  remedy*  as  here  it  appeares  by  our  au- 

(j.  Co.  71.  b.       thor,  inforofeculari :  for  here  it  appears,  that  if  the  lord  diilreine  for 

F«N.B.ao9.L.)  ^^^  doing  of  divine  fervice,  which  is  certaine,  he  (hall  upon  his 

avo\^ry  recover  dammages  at  the  common  law,  that  is,  ia  the  king's 
temporal  court,  for  the  not  doing  of  it.     And  if  iHTue  be  taken  upon 
j8.  H.  6.  %^i      the  performance  of  the  divine  fervice,  it  (hall  be  tried  by  a  jury  of 
»7*  twelve  men ;  becaufe  albeit  the  fervice  be  fpirituall«  yet  the  dam- 

mages are  temporalUandfo  is  the  feigniory  alfo. 
%.  £.  6.  ca.  1%,  And  here  is  implyed  another  maxime  of  the  law^  that  where  the 
verfu«  finem.  common  Or  ftatutc  law  giveth  remedy  inforofeculari 9  (whether  the 
W,  H.^T.^c.  i\  matter  be  temporal!  or  fpiritual)  the  conufans  of  that  caufc  belong-  (4.  Co.ia] 
I.  ku  ca.  2.  *  eth  to  the  king's  temporall  courts  onely ;  anlefle  the  juiifdiAion  of 
S3.  El.  ca.  X.  the  ecclefiafticall  court  be  faved  or  allowed  by  the  fame  ftatute,  to 
f  3.  El.  cj.  X.      proceed  according  to  the  ecclefiafticall  lawes.  ^ 


t.Ja*c.X2.&xi. 


*'  Ou  de  difirihuter  en  almeigne  al  cent  pcvres  homes, ^*     Here  note, 
.  that  the  almes  and  reliefeof  poore  people^  being  a  worke  of  charity  p 
is  accounted  in  law  divine  fervice;  for  what  herein  is  done  to  the 
poore  for  God's  fake,  is  done  to  God  himfelfe. 

«  Poet  diflreiner^  ^f.*'     Here  (^r.)  includeth  many  excellent  \ffl*  ^ 
things,  as  when,  where,  and  what  may  be  diftreyned,  of  all  which 
there  is  a  taile  given  in  their  proper  places. 

*'  Bn  tiel  cafe  le/eignior  a*vera  fealtict  l^c,  come femhle.*^     For,  at 

it  hath  beene  (aid,  fesuty  is  incident  to  every  tenure,  faving  the  tenure 

in  frankalmoigne,  and  where  the  lord  may  diftreine,  there  is  fealty 

Snt.  fo.  164.       due.     And  Britton  callcth  this  tenure  (by  divine  fervice)  aumantf 

and  not  libera  eletmofina.     And,  faith  he,  tenure  en  aumone  eft  terreou 
tenement  que  eft  done  a  aumone,  dounl  afcunfer^ice  eft  retenue  al/eoffor% 

«<  y^,"     And  here  C'^c.)  implyeth  diftre/Tc,  efcheat,  and  the 
like. 

53.  H  6.  fol.  6.  <*  Et  tiel  tenure  n*eft  pas  dit  tenure  en  frankalmoigne,  eins  eft  dit  te^ 
Bncca.  66,  nure  fer  divine  fervice,  i^c*^'  And  therefore  our  old  bookes  di- 
vided fpirituall  fervice  into  free  almes  (which  was  free  from  any  H- 
(2.  luft.  460.)  mitation  of  certainty)  and  almes,  becaufe  the  tenanu  were  bound  to 
13  E.  1.  Count,  certaine  divine  ferviccs, 
de  Vouch.  \i%* 

*«  S^ilfoit  expr^e  cfcun  maimer  de  certaine  fervice  ^    This  holdeth  ' 

where  the  certainty  is  referved  upon  the  original  graiSi.     If  lands  \ 

were  given  to  hold  in  libera  eleemojind,  reddendo  a  rent,  it  feemeth 

•  1 3.  H.  4,  tit,    the  refervation  of  the  rent  to  be  void,  •  becaufe  it  is  repugnant  and 

^ici  je  74..  .        contrary  to  the  former  grant  in  libera  eleemofind, 

ro.  E.  3.  ^O. 

39.  E.  a.       Avowrie  224.      32.  E.  i.  Taile  31,       a6,  Aff.  66.       4.  H.  6.  17.      Trin.  4.E.  3* 

f ,  H,  K.  Zl%  f.      If  ^.  3.  Coiodv  4.       14.  A  J.  2).       CO.  AIT.  pl  6. 
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Vidt  Trin.  4  £.  3.  and  F.N.B.  231.  f.  that  an  abbot  or  prior 
that  hold  in  franlcalmoigne  (hall  not  be  charged  with  a  corody. 
Alfo  lands  holden  in  frankalxnoigne  cannot  [/]  be  ancient  demefne,  [Q  31.  E.  r. 
in  refped  of  charges  incident  thereunto.  ^5:  ^*"*  39* 

**  9.  £.  3.  5. 

*'  ^ildoitfairiy  l^c."  Here  by  ^^r.^  i«  undcrftood  tempo- 
ral! or  Tpirituall  fervice  alfo,  which  he  ought  to  doe  corporally,  or 
render,  or  pay. 

There  were  within  this  realme  of  Emglande  one  hundred  and 
eighteene  monafteries,  founded  by  the  kings  of  Englande ;  whereof 
fuch  abbots  and  priors  as  were  founded  to  hold  of  the  king  pir  ba^ 
rojtiam,  and  were  called  to  the  parliament  by  writ,  were  lords  of  par-  (fIk.  B.A3i.a.) 
liament,  and  had  places  and  voices  there.     ^  And  of  them  there  «  por  exatapie, 
were  twenty-feven  abbots  and  two  priors,  as  by  the  roUes  of  parlia-  Rot.  Pari, 
ment  appeares.   But  iince  our  author  wrote,  all  thefe  (as  hath  beene  5*  H*  ^'  ^ 
faid)  (1 )  are  diifolved.    King  Stephen  did  found  the  abbey  of  Fever^  »^-  "•  ^'  ^ 
Jbam,  in  Kent^et  dedit  ahhati  $t  monachisy  et  fuicejhrihus/uist  maneri- 
urn  di  fevirjham  in  com,  Kanciayjimul  cum  bundredo,  ^c.  tenendum  per 
iaroniam,  &c»  who  albeit  he  held  by  a  barony,  yet  becaufe  he  was 
never  (that  I  [«]  findc)  called  by  writ,  he  never  fate  in  parlia-   [w]  Canc.PaC 

«n<inf-  30.  £.  I.  coram 

All  the  archbifliops  and  bi(hops  of  England  have  beene  founded  (f^igfopiMd-* 

by  the  kings  of  England,  and  doe  hold  of  the  king  bv  barony  (as  ed. 

before  hath  beene  faid),  (2)  and  have  beene  all  called  by  writ  to  (Poft.  134.3* 

the  court  of  parliament,  and  are  lords  of  parliament.    As  (amongft  344*  *•) 

many)  take  one  notable  record:  [0]  Mandatum  eft  omnibus  epi/copis, 

qui  conventuri  funt  apud  Gkuceftriam,  die  Sabbati  in  craft  in.  JanSa:   f*]  ^*  ^t^' 
Vw«        r-.      -LLj^jc.L         '      r  J  ^       deannoio.H.  3. 

Katbartna^firmttir  tnbtbendOf  quod ficut  baromas/uas,  quas  de  rege  te^   mAi. 

nent,  diligunt,  nuUo  modo  prafumant  con/Uium  tenere  de  tuiquibus  qua  ad 
coronam  regis  pertinent,  vel  qua  per/onam  regis,  <uelftatum  fuum,  *vei 
ftatum  conftliifiii  contingunt,/cituri  pro  certo,quodfifecerint,rexindefe 
capiet  ad  baronias/uas,  Tefte  rege  apud  Hereford,  23  Novemb.  ^c,  io.H.4.fo.6.k 
And  the  biihoprickes  in  Wales  were  founded  by  the  princes  of  Wales ; 
and  the  principality  of  Wales  was  holden  of  the  king  of  England^ 
as  of  his  crowne;  and  when  the  prince  of  Wales  committed  treafon, 
rebellion,  &c.  the  principality  was  forfeited,  and  the  patronages  of 
the  biihops  annexed  to  the  crowne  of  England,  fo  as  the  king  is  to 
have  peniions  for  his  chaplaines,  and  corodies  for  his  vadelets,  of 
them,  as  of  bifhops  founded  by  himfelfe  (3).  And  <vide  Mich.  lo. 
H»  4*  Rot.  60.  Wallia corum  rege ,  that  the  judgment  was  given  ac- 
cordingly againft  the  bifhopof  St.  Da'vid^s  in  IV ales,  per  iufticiarios  de 
utroque  banco  et  alios  de  perito  confilio  dommi  regis.  And  the  bifhops 
of  Wales  are  alfo  called  by  writ  to  parliament,  and  are  lords  of  par- 
liament, as  biihops  of  England  be. 

(i)  See  ante 94.  a.  (3)  [Sec  Note  106.] 

(i)  See  ante  70.  b.  and  note  s.  there. 
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TTEM^Jifoii  demande^fi  tenant  en 

frankmariage  ferrafeahie  a  le  donor 

•u  a  fes  heires  devant  le  quart  degree 

pajfe^  ^c.  ilfemhle  que  cy»    Car  il  n*eji 

pas  femble  quant  a  eel  enient  a  tenant 

en  frankalmoigne  \  pur  ceo  que  tenant 

en  frankalmoigne  ferra  per  caufe  defqn 

tenure  divine  fervice  pur  fon  feignior^ 

eome  devant  efi  dit ;  et  ceo  il  eft  charge 

a  f aire  per  la  Uy  del  faint  egltje^  et  pur 

eeo  il  ejt  excufe  et  difcharge  ae  fealiie : 

mes  tenant  en  frankemariage  ne  ferra 

pur  fon  tenure  tiel  fervice ;  et  s'il  ne 

ferra  fealtie^  donqtie  il  ne  ferra  a  fon 

feignior  afcun  manner  de  fervice^  ne 

fpirituall  ne  temporal^  lequcl  ferroit  in^ 

e^nvenieut  et  encounter  rcajon^  que  home 

ferra  tettant  Jteftate  d^ enheritance  a  un 

outer ^  et  encore  le  fignior  aver  a  nul 

manner  de  fervice  de  luy,      (i)    Et 

ifRnt  ilfimhle  que  il  ferra  fealtie  a  fon 

Jeignior  devant  le  quart  degree  poffe. 

Et  quant  il  ad  fait  fealty^  il  ad  fait 

teuts  fes  fervices. 


ALSO,  if  It  be  demanded,  if 
•^*'  tenant  in  frankmariage  fhall 
do  fealty  to  the  donor  or  his  heires  be-  \qj^  |).l 
fore  the  fourth  degree  be  paft,  &c.  it^^^* 
fecmcth  that  he  {hall.  For  he  is  not 
like  as  to  this  purpofe  to  tenant  in 
frankalmoign  j  for  tenant  in  frank- 
almoign by  reafon  of  his  tenure 
(hall  do  divine  (ervice  for  his  lord^ 
as  is  faid  before ;  and  this  he  is 
charged  to  do  by  the  law  of  holy 
church,  and  therefore  he  is  excufed 
and  difcharged  of  fealty :  but  tenant 
in  frankmariage  (hall  not  do  tor  his 
tenure  fuch  fervice ;  and  if  he  doth 
not  fealty,  he  (hal  not  do  any  manner 
of  fervice  to  his  lord,  neither  Ipiritual 
nor  temporall,  which  would  be  incon- 
venient, and  againft  reafon,  that  a 
man  (hall  be  tenant  of  an  eAate  of  in- 
heritance to  another,  and  yet  the  lord 
{hall  have  no  manner  of  fervice.of  him. 
And  fo  it  feemes  he  (hail  do  fealtie 
to  his  lord  before  the  fourth  degree 
be  pafl.  And  when  he  hath  done 
fealtie,  he  hath  done  all  his  fervices. 


V.  Se£l.  S7. 

136.  zoi.  265* 

440.  47S.  665. 

722. 

40.  AiT.  27. 

Littleton  fo.  50. 

b>  4^*  ^*  3*  5* 
a8.  E.  3*  395* 
so*  H.  6.  28. 

(Ante 23.  a.) 


•*  T  E^JJ£L  ferra  incon'venieHty  Wr."  An  arguincnt  drawne 
•^  from  an  inconvenience  is  forcible  in  law,  as  hath  beene  ob- 
ferved  before,  and  fhall  be  often  hereafter.  Nihil  quod  eft  incon^ve" 
niens,  eft  licitum.  And  the  law,  that  is  the  perfection  of  reafon, 
cannot  fufFer  any  thing  that  is  inconvenient. 

It  is  better,  faith  the  law,  to  fufFer  a  mifchief  thit  is  peculiar  to 
one,  then  an  inconvenience  that  may  prejudice  many.  See  more  of 
this  after  in  this  Chapter, 

Note,  the  reafon  of  this  diverfitie  betweene  frankalmoignc  and 
frankmariage,  flandeth  upon  a  maine  maxime  of  law,  that  there  is 
no  land  that  is  not  holden  by  fome  fervice  fpirituall  or  temporall ; 
and  therefore  the  donee  in  frankmariage  fhall  do  fealty,  for  other- 
wife  he  fhould  doe  to  his  lord  no  fervice  at  all ;  and  yet  it  is  frank* 
mariage,  becaufe  the  law  createth  the  fervice  of  fealty  for  necelTity 
of  reafon,  and  avoiding  of  an  inconvenience.  But  tenant  in  frankal- 
moigne doth  fpirituall  and  divine  fervice,  which  is  within  the  faid 
maxime,  and  therefore  the  law  will  not  cohort  him  10  do  any  tem- 
porall fervice.     See  the  next  Sjdion. 

**  Et  encounter  reafon  J*  And  this  is  another  flrong  argument  in 
law,  hiibil  quod  eft  contra  rationem  eft  licit u/n;  for  reafon  is  the  life  of 

the 
(i)  Come  ilfembUi  L.  and  M, 
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the  law,  nay  the  common  lawitfelfe  is  nothing  elfe  but  reafon;  which 
is  to  be  anderftood  of  an  arciAciall  perfedlion  of  reafon,  gotten  by 
long  flady,  obfervation,  and  experience,  and  iiot  of  every  man's  na- 
turall  reafon ;  for.  Nemo  nq/citur  artiftx*  1  his  legaU  reafon  eftjiim* 
ma  ratio.  And  therefore  if  all  the  reafon  that  is  difperfed  into  fb 
many  feverall  heads,  were  united  into  one,  yet  could  he  not  make 
fuch  a  law  as  the  law  of  England  is;  becaufe  by  many  fucceilions  of 
ages  it  hath  beene  fined  and  refined  by  an  infinite  number  of  grave 
and  learned  men,  and  by  long  expefience  growne  to  fuch  a  perfec- 
tion, for  the  gouvernsnent  of  this  realme,  as  the  old  rule  may  be 
juilly  verified  of  it>  Neminem  oporttt  tji/apientiorem  legibus  :  no  man« 
cut  of  his  own  private  reafon^  ought  to  be  wifer  than  the  law»  which 
is  the  pcrfedion  of  reafon*  ^ 


{98.  a.] 


Sc6t.  139. 


27*  7*^  w«  abbe  tient  de  fin  feignior 
^^  en  frankalmoigne^  et  fahbe  et  le 
covent  fiuth  lour  common  fiale  alien 
rmfirus  Us  tenements  a  unficuler  home 
en  feefimple^  en  ceo  cas  leficuUr  home 
ferra  fealtie  a  le  fiigmor\  pur  ceo  que 
si  nepoit  tener  definfiignlor  en  frank- 
almoxgne.  Car  Ji  le  fiignior  ne  doit 
aver  de  luy  fealtie^  donque  il  aver  a  nul 
manner  de  firvice^  que  firroit  incon- 
venientf  ou  i I  eji  fiignior^  et  le  tenement 
^  tenus  de  luy. 


A 


N  D  if  an  abbot  holdeth  of  bis 
lord  in  frankaloipign^  and.  the 
abbot  and  covent  under  their  cooimon 
feale  alien  the  fame  tenements  to  a 
fecular  man  in  fee  Timple,  in  this  cafe 
the  fecular  man  {ball  doe  fealty  to  the 
lord  i  becauie  he  cannot  hold  of  his 
lord  in  frankalmoigne.  For  if  the 
lord  ihould  not  have  fealtie  of  him^  he 
ihould  have  no  manner  of  fervicc, 
which  fhould  be  inconvenient,  where 
he  is  lord,  and  the  tenements  bp 
holden  of  him. 


THIS  cafe  is  worthy  of  great  obfervation ;  for  hereby  it  appear- 
eib,  that  albeit  the  alienors  held  rot  by  fealty  nor  any  other 
terrene  fervice,  but  onely  by  fpirituall  fervices,  and  thofe  incertaine, 
yet  the  alienee  ihall  hold  by  the  certtine  fervice  of  fealty,  (and  of  this  31.  E.  3.  CcfTiTft 
opinion  is  Littleton^  agreeable  with  our  bookes  in  former  authorities)  2^*-  33-  ^  ^-  ^7- 
for  the  law  creatcth  a  new  temporall  fervice  out  of  the  land  to-be  *'p^*  ■*'  "* 
<lone  by  the  alienee,  wherewith  the  abbot  was  not  formerly  charged,  ^nth:  Lome's 
for  the  avoyding  of  an  inconvenience,  viz.  that  the  feoffee  (hould  do  cafe, 
no  manner  of  fervice,  and  confequently  that  the  land  ihould  be  holden  (2-  Inft.  y>z, 
of  no  man.     Wherein  it  is  to  be  remembered,  that  (as  hath  bin  faid  3-  ^*  3*  !>•) 
before)  all  the  lands  and  tenements  in  England^  in  the  hands  of  any 
fubjedt,  are  holden  of  fome  lord  or  other,  and  that  every  tenant 
inuildo  fomekinde  of  fervice;  and  that  all  lands  and  tenements  are  (Antei.  a.lnft. 
holden  either  mediately  or  immediately  of  the  king,  for  originally  all  S^x*) 
lands  and  tenements  were  derived  from  the  crown.     And  it  is  to  be 
obferved,  that  when  the  law  createth  any  new  tenure,  it  is  the  loweA,  9.  Co.  123:  In' ' 
(viz.  tenure  in  focage)  and  with  the  leaft  fervice  that  can  be  done,  Anth.  Lowe's 
and  neereft  to  the  freedome  of  the  former  fervice:  as  in  this  cafe  a  ^^^ 
tenure  in  focage  by  fealty  only  is  created  by  the  law,  which  is  the 
loweil  and  Idaft  fervice  the  law  can  create,  becaufe  fealty  is  incident  to 
every  tenure  except  tenure  in  frankalmoigne ;  for  if  it  ihould  create 
^ny  other  fervice^  it  mull  create  fealty  alfo.    And  the  law,  accord- 
ing^ 
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4X.  Afl".  PI.  6. 
B«uto%  164.  b« 


ing  to  equity  and  juilice,  giveth  this  fealty  to  the  lord,  of  whom  the 
land  was  before  holden  in  frankalmoigne*  And  lalily«  the  law  (b 
abhorreth  an  inconvenience,  as  that  it  createth  out  of  the  land  a  new 
fervice  for  avoyding  thereof.  It  appeareth  by  our  bookes,  that  a 
feigniory  in  frankalmoigne  may  be  granted  over,  and  confequently 
the  tenant  (hall  hold  ox  the  grantee  by  fealcy  only;  and  therefore 
BrittoH  fatd  well,  that  no  fervice  could  be  demanded  of  a  tenant  ia 
frankalmoigne,  tant  come  Us  Urret  rtmaiiu  in  Usmaiuts  Usfioffttu 


Sc6l.  I40,. 


TTEM^  ft  honu  graunta  a  eel  jour 
'^  a  un  abbey  9u  a  un  priory  terres  ou 
tenements  enfrankahnoigney  ceuxparohc 
(Jrankalmotgm)  font  voides ;  pur  ceo 
^e  il  ejl  ordeine  per  le  Jlatute  que  eft 
appelle  quia  emptores  terrarum  {quel 
eftatute fuit fait  zntio  18.  Ed.  r.)  que 
md  poit  aliener  ne  graunter  terres  ou 
tenements  en  feejtmple  a  tener  de  luy 
mefmim  Ifjintfi  hcnufeifie  de  certaine 
tenements^  queux  il  tient  de  fan  feignior 
per  fervice  de  cbivaler^  et  a  eel  jour  il^ 
bfc.  granta  per  licence  mefmes  Us  tene^ 
wtents  a  un  abbe^  &r.  en  frankeaU 
moigncj  Pabbi  tiendra  immediatment 
mefmes  Us  tenements  per  fervice  de 
chivaUr  de  mefme  U  feignior  de  que  fan 
grauntor  tenoit^  et  ne  tiendra  my  defon 
grantor  en  frankalmoigne^  per  caufe  de 
mefme  U  jtatute,  IJJint  oue  nuf  poit 
tener  en  frank  almoigncy  Jt  non  que  fait 
per  titU  de  prefcriptiotty  ou  perforce  de 
graunt  fait  a  ajcun  de  fas  predeceffors 
dtvant  que  mefme  U  ftatute  fuit fait. 
Mes  U  roj  pott  doner  terres  ou  tene^ 
ments  enfeeftmple  a  tener  enfrankaU 
moigncy  ou  per  outers  fervices  \  cat  il 
eft  bors  de  cas  del  eftatute. 


A  L  S  O,  if  a  man  grant  at  this  dajr 
to  an  abbot|  or  to  a  prior,  lands 
or  tenements  in  frankalmoigne,  thefe 
words  (frankalmoign)  are  voide ;  for  [08.  b.1 
it  is  ordained  by  the  ftatute  which  is 
called  quia  emptores  terrarum^  ^ which 
was  made  anno  18.  E.  i.)  that  none 
may  alien  nor  grant  lands  or  tene- 
ments in  fee  fimple  to  hold  of  himfelfe. 
So  that  if  a  man  feifed  of  certain 
tenements,  which  he  holdeth  of  his 
lord  by  knights  fervice^  and  at  this 
day  he,  &c.  granteth  by  licence  the 
£ime  tenements  to  an  abbot,  &c«  in 
frankalmoigne,  the  abbot  ihall  hold 
immediately  the  tenements  by  knights 
fervice  of  die  fame  lord  of  whom  hia 
grantor  held,  and  (hall  not  hold  of  his  ' 

grantor  in  frankalmoigne,  by  reafon 
of  the  (ame  ftatute*  So  that  none  can 
bold  in  frankalmoigne,  unlefle  it  be 
by  title  of  prefcription,  or  by  force  of 
a  grant  made  to  any  of  his  predccef* 
fours  before  the  (ame  ftatute  was  made* 
But  the  king  may  give  lands  or  tene- 
ments in  fee  fimple  to  hold  in  frank- 
almoigne, or  by  other  fervices  \  for  he 
is  out  of  the  cafe  of  that  ftatute. 


▼id.  S.  Co.  the 
Pf  iBce*a  cafe. 


"  /yit  D  EINE  per  U  efiatute.**  Here  it  appeareth  by  the  autho- 
^  rity  of  Littleton^  chat  this  is  a  ftatute,  and  yet  the  king  alone 
fpeaketh,  viz.  Dominus  rex  in  parliamento  fmOf  l^c,  ad  injiantiam 
magnatum  regni/ui  concejjiu  pronfidit  etflaiutt.  But  becaufe  it  is  do* 
minus  rex  in  parliamento^  \5c*  conceffit,  it  is  as  much  in  this  cafe  (be- 
ing an  ancient  ftatute)  as  dominus  rex  avthoritate  parliamettti  concejit. 
Secondly,  it  is,  (amungft  other  ads  of  parliament]  entred  into  the 
parliament  roll,  and  therefore  (hall  be  intended  to  be  ordayned  by 
the  king,  by  the  confent  of  the  lords  and  commons  in  that  parlia- 
ment aifembled.    Thirdly,  it  is  a  generall  law,  whereof  the  jodges 

may 
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may  take  knowledge,  and  therefore  it  is  to  be  determined  by  them» 
whether  it  be  a  ftatute  or  no  (i).  Now  for  the  divert  formes  of 
z€ts  of  parliament,  you  may  read  them  in  the  Prince**  cafe»  ubi/n* 
fra. 

«  Apftl  qma  imptores  terrarumJ**   .This  ftatute  is  called  fo,  be-  (Poft.  143- 
caufe  the  fU^ate  begtnneth  with  thefc  words,  %/Vi  impt^res  itrra*  *'  *"**  *°^ 

.  •'  Nui poet  alitnerj  fcff.  ttrrtsinftefimpU  a  temr  it  Iwf  me/me.** 

This  is  juftly  inferred  upon  the  ftatute ;  but  the  letter  of  the  flatuto 
is>  Xhzlfeeffahts  temat  terram  illam  it  capitali  Jomino,  i^c.  So  as  by 
the  authority  of  LittlitoHf  he  that  dteth  a  ftatute,  i%  not  bound  to  re- 
cite the  very  words  thereof,  fo  long  as  he  mifteth  not  of  the  fubftance 
and  neceflary  confequence  thereupon ;  and  yet  the  iafer  way  is  t* 
voachthe  words  of  a  law,  as  they  be. 

**  GroMta  per  Uanct  mtjme  les  unements,  Cffr.'*    Here  Littletcn  13.  E.  3.  tlu 
fpeaketh  of  a  licence,  or  a  difpenfation  within  the  faid  ftatute  of  R-deafe  33. 
ouia  emptorts  Urrarum  (and  mentioneth  no  other  ftatute)  which  may  V'^'^       « 
DC  done  by  the  king  and  all  the  lords  immediate  and  mediate;  for     '    '    *  ^''^* 
^  .    It  is  a  rule  in  law,  alienatio  lich  proMeatur,  cQiifenfu  tamen  omnisuu, 

£^9«  ^J    IS  quorum  fafvorem  prohihita  eft»  potififierh  and  quilibet  potifi  renunci^ 
arejmripro/e  introJu3o:  and  the  licence  of  lords  immediate  and 
mediate  in  this  cafe  ftiall  enure  to  two  intents,  viz.  to  a  difpenfation 
both  of  the  ftatute  of  quia  erhf  tores  Urrarum^  and  of  the  ftatutes  of  44.  AIT.  PI.  t>  ' 
mortmaine,  as  Littleton  here  implyeth,  becaufe  their  deedes  fhali  be  9-  E.  4.  b.  n. 
taken  moft  ftrongly  againft  themfelves  (1).     But  it  is  a  fafc  and  ^^  ^^^'  5°^ 
Rood  policy  in  the  king's  licence  to  have  a  non  obftante  alfo  of  the  ^^^^  y[^°  ^"^ 
uatutes  of  mortmaine,  and  not  only  a  won  ohfianie  of  the  ftatute  of  Co.  25, 26.  31. 
quia  empiores  itrrarunu     But  it  appeareth  by  Littleton  (which  is  a  &  no.    Vida 
lecret  of  law)  that  there  needeth  not  any  non  obftante  by  the  king  ^cd.^  686. 
of  the  ftatutes  of  mortmaine,  for  the  king  fliall  not  be  intended  to  ^^'q^'  ^  \ 
be  mifconufant  of  the  law ;  and  when  he  licenfeth  expreftely  to  ^'    **' ' 
alien  to  an  abbot,  &c.  which  is  in  mortmaine,  he  needs  not  make 
any  non  obftante  of  the  .ftatute  of  mortmaine,  for  it  is  apparent  to  be 
granted  in  mortmaine,  and  the  king  is  the  head  of  the  law,  and 
therefore  prafumitur  rex  habere  omnia  jura  infer  into  pt&oris  fui,  for 
the  maintenance  of  his  grant  to  be  good  according  to  the  law,  for 
which  caufe  of  purpofe  Litthton  maketh  no  mention  of  any  licence 
in  mortmaine.     Dijpenjafio  eft  mali probibiti  provida  relaxation  utiU" 
tote  feu  necejjiiate  pen/at  a* 

•*  L^aibe tienira^  He.  per Jer vice  chivaler,**   For  although  by  the  (Ante  70. b.) 
death  of  the  abbot  there  is  neither  ward,  mariage,  nor  relief  due,  yet  Lit.  tci.  2u.  a. 
he  holdeth  by  knights  fervicc,  albeit  the  lord  cannot  have  the  fruit  ^^j.^®*  ^^''• 
of  it  I  and  it  the  abbot,  with  the  confent  of  the  covent,  alien  the«  V^\  n^U  r 
land  over  to  a  man  and  his  heires,  there  is  the  ward,  mariage,  and  ^|  h  4.2.  a. 
reliefe  revived.     But  by  prefcription  (as  it  hath  been' faid)  the  fuc-  (Ante  84.  a.) 
ceflbr  of  an  dbbot  may  pay  reliefe.     An  abbot  or  prior,  &c.  that  ^'^«  Liiiie. 
holdeth  lands  by  knights  fervice,  albeit  he  ought  not  m  refpcdl  of  his  ^^^*-  *°* 
profeffion  to  fenre  in  wane  in  proper  perfon,  yet  muft  he  find  a  fuf- 

ficicnt 

[99.3.] 
(i)  [Sec  Note  107.]  (i)  [Sec  Note  loS.] 
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fident  miiny  conycDiently  arrayed  for  the  warre,  to  fapply  his  place. 
And  if  he  can  find  none,  then  muft  he  pay  efcaage,  8cc,  for  his  pro- 
feflion  doth  not  priviledge  him,  but  that  the  king's  fervice  in  his 
warre  muft  be  done,  that  belongeth  to  his  tenure. 

Nota  (reader)  &nct  Littleton  wrote,  a  man  might  either  in  hislife- 

Iml  I.  &  s.  Ph.  time^  or  by  his  laft  wiJl  in  writing,  [m]  give  lands,  tenements.  Sec. 

Sc  Mar.  &  S.        to  any  fpirituall  body  politick  or  corporate,  to  be  holden  of  himfelfe 

in  frankalmoigne,  or  by  divine  fervice,  as  by  the  ftatute  of  1  and 
2  PhiL  W  Mariif  (which  indurcd  for  twenty  years)  appeareth; 
which  ftatute,  fince  that  time^  hath  beene  favourably  and  benignely 
expounded* 


Mich.  8.  fc  9. 
I^tiz.  Dyer  foL 


IS.  £.  4*  4.  «'  Iflnt  que  nulpott  tener  tn  frankalmoignetfi mon  qui/oit  per  title  Jt 

fftfcriptiwt  ^r."  It  is  to  be  underftood,  that  a  roan  feifed  of  lands 
27.  H.  8.  a.£.a«  may  atthis  day  rive  the  fame  to  a  bi(hop>  parfon,  &c.  and  their 
Avowrie  185.      fucceiTors  in  frankalmoigne,  by  the  confent  of  the  king,  and  the  lords 

mediate  and  immediate,  of  whom  the  land  is  holden  i  for  the  rule  is» 

fmlibit  pot  eft  renunciarejuri  pro/e  introdudo* 

So  if  an  ecclefiafticall  perfon  hold  lands  by  fealty  and  certaine 
[11]  4*  B.  3. 1'l.  rent,  the  lord  at  this  day  may  confirme  [«]  his  eftate,  to  hold  to 
^8*  H  \^^*  ^^  ^''^  ^'^'  fucceiTors  in  frankalmoigne ;  for  the  former  fervices  be 
Ltt.cap.  Confir-  ^^tin^,  and  nothing  is  refer ved  but  that  he  holds  of  him«  and  fo  he 

did  before* 

*'  Mes  le  toy  poet,  i^e»  car  ileft  bors  de  cafe  delftatute,^* 

It  is  cleere  that  the  king  is  out  of  the  cafe  of  the  ftatute :  for  the 

fiatute  is,  qiihd feoff atus  teneat  terrain  illamf  l^c.  de  capitali  domino 
feodit  ^c,  and  this  cannot  be  intended  of  the  king,  who  is  fuperior  to 

all,  and  inferiour  to  none,  but  where  the  king  is  bound  by  ads  of 

parliament  and  where  cot.    Fide  11.  C^^tG.    Magdakn  Colledft 

ca{e. 


mat.  123. 


XI.  Co.  6^. 
Magdalen  Col- 
Mge  cafe. 
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Ip  T  nota^  qtit  nul  pqh  tener  terres 

"^  ou   tenements  en  frankalmoigne^ 

forfirtfe  del  grantor^  ou  difes  heires* 

Et  pur  ceo  il  eft  ditj  que  fi  fiit  feignior 

mefne  et  tenant^  et  le  tenant  eft  un  abbe^ 

que  ttent  defon  mefne  en frankahmigney 

Ji  le  mefne  devy  fans  heirey  donque  le 

mefnaltie  deviendra  par  efcheate  al  dit 

feignior  paramount^  et  Pabbe  adonque 

tient  de  luy  immediate  per  fealtie  tah^ 

tumj  etferra  a  luy* fealty ;  pur  ceo  que 

ilnepuit  tener  de  luy  cnfratikalmoigne^ 

i^c^ 


14.  ^.  3.  tlU  M 


AND  note,  that  none  may  hoM 
■^  lands  or  tenements  in  frankal- 
moigne, but  of  the  erauntor,  or  of  his 
heires.  And  therefore  it  is  iaid,  that 
if  there  be  lord  mefne  and  tenant,  and 
the  tenant  is  an  abbot,  which  holdeth 
of  his  mefiie  in  frankalmoigne,  if  the 
mefne  die  without  heire,  the  mefnakic 
ihall  come  by  efcheate  to  the  faid 
lord  paramont,  and  the  abbot  fhall 
then  hold  immediately  of  him  by  fealty 
only,  and  (hall  do  to  him  fealty ;  be- 
caufe  he  cannot  hold  of  him  in  frank- 
almoign, &c. 


^  T^ORSPRISE  del  grantor,  ou  defts  bein^ 

14!  H? 7.  tit.  The  tenure  in  frankalmoigne  is  an  incident  to  the  inher!- 

Pirciaim.Br.33.  table  blood  of  the  grantor^  and  cannot  be  transferred  npr  forfeited 
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Seft.  142. 


to  any  other»  no  more  than  a  founderfhip  of  a  hoafe  of  religion,  1  s*  £•  3* 

(which  is  intended  to  be  in  fraokalmoigne*  or  homage  anceilrel,  or  ^^'^^"^  ^ 

FoQ.  b.]    tJie  writ  of  contra  fommm  feoffamenti^  or  the  writ  oi  contra  formam  Temps  E.  i, 

collationis^  or  any  other  incident  to  their  inheritable  blood*     But  it  Garr.  90.* 

is  no  incident  infeparable ;  for  the  lord  may  releafe  to  the  tenant  45.  E.  3. 23. 

in  frankalmoigne,  and  then  the  tenure  is  extindt,  and  he  (hall  hold  47'  H.  3*  Giir. 

of  the  lord  paramount  by  fealty,  as  in  the  cafe  of  Littleton^  Scfik.  1 39.  ^^'  ^  '^'^*  ^^ 

to.  H.7.  IT.  '  28.  AiT.  33*  x^.  £.  3*  18.  22.  E.  3.  18.  Corody  Broke  5.  22.  H.  6.  5au 
4.  E.  fl«  ATowry  20iy  202.  19.  E,  3,  ibid.  122.  11.  £•  3.  ibid.  100.  30.  H.  6.  7.  V33.  H.  8« 
Dyer  51.     F.  N.  B.  16.     f .  N.  B.  2zi.  c«       15. £.  3.  Con/inn.  8. 

**  Ou  de  fes  heir€sV     Here  (or)  hath  the  fenfe  of  (and) ;  for  a 
man  cannot  at  this  day  grant  lands  in  taile  and  referve  a  rent  to  his  Vide  15.  E.  4. 
heires,  and  exclude  the  grantor  himfelfe;  for  the  heire  cannot  take  (a.Ro.Abr.447. 
any  thing  in  the  life  of  the  anceftor,  neither  can  the  heire  take  any  ^^q^^^^^' 
thing  by  defcent,  when  the  anceftor  himfelfe  is  fecluded.     But  if  a  j^?]  \^\    '  '*^' 
man  had  granted  lands  at  the  common  law  to  hold  of  his  heires, 
thefe  words  (to  hold  of  his  heires)  are  void,  and  he  (hall  hold  of  the'  33- ^-J-  **'• 
grantor  as  he  held  over,  which  l;e  fliould  have  done,  if  he  had  made  '^"""*2i  ^o ' 
.  fio  refervation  at  all.  3.  Aff.  PI.  8,  &c^ 

And  albeit  LittUten  faith,  that  no  man  can  hold  lands  in  frankal- 
moign but  of  the  grantor  or  his  heires,  yet  might  an  abbot  by  affent 
of  his  covent,  or  a  bifhop  with  aflent  of  his  chapter,  and  fuch  like, 
by  licenfe  as  is  aforefaid,  have  given  lands  in  frankalmoigne,  to 
hold  of  them  and  their  fucceflbrs ;  and  as  Littleton  himfelfe  agreech, 
the  king  may  give  land  in  frankalmoigne,  in  which  cafe  the  land 
(hall  be  holden  of  him,  his  heires  and  fucccifors* 

**  Et  pur  c€0  tfl  dit^fi  foit  feignior  me/m  et  tenant y  it  It  tenant  tfi  un 
mhhcy  ^r."  By  this  it  appeareth,  that  if  the  feigniory  be  transferred 
by  ad  in  law  t6  a  (Iranger,  and  thereby  the  privity  is  altered,  that  the 
~  tenure  in  frankalmoigne  is  changed  to  a  tenure  in  focage  by  fealty, 
as  well  as  it  appeareth  before  when  the  feigniory  or  tenancy  is  granted 
to  another ;  and  t;he  laiy  in  thi^  caie  alfo  createth  a  new  fealty, 
wherewith  the  land  was  not  charged  before. 


«< 


aent. 


Donques  le  me/naUie  deviendra  per  ef cheat  at  St/eignior  para'  2-  E»  4.  4t 


This  new  tenure,  created  by  law,  fhall  upon  the  efcheate  (^'  ^®-  '^**^* 
drowne  the  feigniory;  for  alwaies  the  feigniory  neerer  to  the  land   So^5»3«)    . 
drownes  the  feigniory  that  is  more  remote  off;  and  yet  the  lord  in  ^'     4-  '^^^ 
this  cafe,  to  whom  the  mefnaltie  is  efcheated,  iball  hold  by  the  fame 
/ervices  that  he  held  before  the  efcheat. 


Seft.  142. 


ZT*  7*  nota^  que  Ion  t:el  home  de  reli^ 
"^  gion  tient  fes  tenements  de  fon 
feignior  en  frankalmoign^  fon  feignior  ejl 
tenus  per  la  ley  de  luy  acquitted  de 
thefcun  manner  de  fervice  que  afcun 
feignior  paramont  de  luy  voet  aver  ou 
dimandir  de  mfftncs  les  tenements;  et 

s'il 


N  D  note,  that  where  fucli  man 


A 

'^  ^^  of  religion  holds  his  tenements 
of  his  lord  in  frankalmoigne,  liis  lord 
is  bound  by  the  law  to  acquite  him  of 
every  manner  of  fervice  which  any 
lord  paramont  will  have  or  demand  of 
bim  for  the  fame  tenements  ^  and  if 

he 
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s*il  ne  luy  acquita  pas^  mes  fuffra  luy    he  dotfa  not  acquite  him,  but  fufiereth 
iFeftre  dl/irainej  &r.  donque  tl  avera    him  to  be  diftreyned,  &c.   he  (hall 


etivers  Jon  feignior  un  briefe  de  mefne^  have  againft  his  lord  a  writ  of  mefne, 
it  recovera  envers  luy  fes  damages  it  and  ihall  recover  againft  him  his  da- 
Jei  coftes  difinfuity  ^c.  mages  and  cofts  of  fuit,  &c. 

«  TTOME  di  religion,"  And  yet  this  cafe  extendeth  to  all  cc- 
•^  defiafticall  perfons  that  hold  in  frankalmoieDe,  be  they  fe- 

cular  or  regular ;  for  the  mefne  oaght  to  acquire  all  of  them ;  for 
[a]  PI  Com.  they  be  bound  [n]  to  make  praiers  for  cheir  founder,  and  hisheires; 
306.  b.  in  Sha-  ^^^  ^  confideration  of  thofe  prayers,  the  founder,  &c.  is  bound  to 
T9^V  6?  ^  P^Y  '^  ^^^  chiefe  lord  all  rents  and  fervices  iJOTuing  out  of  that  land* 
39.  H.  6.  29.      ^s  it  appeareth  by  that  which  followeth. 

14.  £.  3.>Iefne 

7*  "  De  luy  acqwter^     Acqulter  is  compounded  of  etd^  and  the  old  f  jqq,  j^  1 

f^l  Fleta,  lib.  2.  vcrbc  quietart,  and  (ignifieth  in  law  j*^]  to  difcharge,  or  keepe  in  ••        '   **' 

ca.  43.  Bricton,  quiet,  and  to  fee  that  the  tenant  be  {afely  kept  from  any  entries,  or 

fol.  58, 59*  other  molellation  for  any  manner  of  fervice  ilTuing  out  of  the  land  to 

y*^.*'*!^^?^  any  lord  that  is  above  the  mefne*     [r]  And  hereof  commeth  \d'\ 

briefe'de  Mefne  requital],  and  quietus  eftt  (that  is)  that  he  is  difchar?ed;  and  lie  that 

[e\  Vide  Se£t  is  difcharged  of  a  felony,  &c.  by  judgement,  is  faia  to  be  acquitted 

142.  540.  of  the  felony,  acquietaius  defelonid\  and  if  he  be  drawne  in  queflion 

[i]  S.  E.  2.  againe,  he  may  plead  [e"]  auterfoits  acquite.     And  therefore  if  fuch  a 

Corone  414.  tenant,  as  Littleton  here  fpeaketh  of,  be  diflrained  by  any  lord  para- 

20.  E.  2.  ibid,  mount,  the  mefoe  (to  keep  the  tenant  quiet)  may  put  his  beads  in  the 

clrone  1*05.  pownd,  inftead  of  the  bcatts  of  the  tenant. 

[<]  4.  E.  3.  35.  17*  B.  3.  44*      7.  H.  4.  iS.      34.  H,  6.  47.      13.  E.  4«  6.      F.  N.  B.  136. 

9.  Co.  110,  II  I.  in  Trefham^s  cafe. 

3  E.  3. 14. 77.  There  be  three  kinds  of  acquiuls.     i.  An  acquitall  by  deed* 

5.  E.  3.  II.  2.  AnacquiuU  by  prefcription.     3.  An  acquitall  by  tenure :  and  by 

4.  H,  6.t8.  tenure  foure  manner  of  wayes.  t.  By  owelty  of  fervices,  for  fervice 
ii'h'LcL  acquits  fervice.  2.  Tenure  in  frankalmoigne,  whereof  Littleton 
12!  H.  4. 9.  here  fpeaketh.     3.  Tenure  in  frankmariage.    4*  Tenure  by  reafoa 

14.  H.  4.17.       of  dower. 

F.N.B.x36.b.h. 

39.  H.  6.  30.     33.  H.  6.7.    F.  N.  B.  135.  m.      4.  E.  4.  35.      12.  H*  4.9.      2S.E.  3.95.. 

17.  E.  3.39. 

[/]  39- W«^-  *'  De  che/cun  manner  de/erviceJ^*     [/]  And  yet  not  of  fervices 

F*K*  B  2-^*7"  onely,  as  homage,  fealty,  rentworkes,  and  other  ier vices,  but  alfo  of  I 

17  E.  2.  Mefne!  improvement  of  fervices;  as  if  he  be  diflreyned  for  relicfe,*  aide  pur 

5.  E.  3.49.  /l^  marier,  aide  fur /aire  Jitz  cbi-valer,  k^c.  Alfo  for  fuitc  fervice  to 
•  Bradon,lib.2.  a  hundred.  [^]  But  for  fuit  reall  in  refped  of  reliance  within  any 
fol.  84.  hundred,  leet,  or  turne,  the  mefne  fhall  make  no  acquitall,  for  that  is 
Fw  fhis^wjiu^'  i"  refped  of  his  perfon  and  refiancy. 

the  Regifter  fol.  and  F.  N.  B.  fol.  135.  Mirror,  cap.  2.  feft.  13.  BraAon,  lib.  2.  fol.  84. 
Brictoo,  fol  58.     Fleta,  lib  2.  ca.  43.     Weftin.  2.  cap.  9, 

**  Briefe  de  mefne^*  Breve  de  meJio,  a  writ  of  mefne,  fo  called  by 
reafon  oi  the  words  of  the  writ  of  mefne,  which  are,  unde  idem  A. 
qui  medim  eft  inter  C,  et  prafatum  B*  A*  who  is  mefne  between  C. 
that  is  the  lord  paramount,  and  B,  that  is  the  tenant  paravaile.  And  I 

note,  that  there  be  fix  writs  in  law,  that  may  be  maintained,  quia 
timet t  before  any  molellation,  diflrefTe,  or  impleading :  as  i .  A  man 
may  have  his  writ  of  mefne  (whereof  Littleton  here  fpeaks)  before  be 
be  diHreyned.     a.  A  ijnarrantia  carta  %  before  he  be  impleaded. 

3.  A 


Lib.  a;  Of  Franfcalffloigne^  6fe<a,  142, 

*  »  *     . 

3.  A  monftrcFverunti  before  any  diftreffe  pr  vexation.*  4.' An  audita 
querela^  before  any  execation  fued,  5.  A  curia  claudiMda^  before  an/ 
default  of  indofure.  6.  A  nt  injufi^  <vexis^  before  any  diftreJe  or 
jnoleftation.  And  thefe  be  called  brtvia  (luticipaatia,  writs  of  pre- 
vention. 

"  Et  rec9vera  *uers  Ivffis  damages!^    It  is  to  be  knowne>  that  w.  ».ci.tt, 

there  be  two  feverall  judgements  in  a  writ  of  mefnej  one  at  the  com-  Vide  8.  Go.  x;4^ 

pAon  law»  another  by  the  datute  of  JV^  2.  ca.9.     At  the  common  MaryShepity's 

law  he  (hall  have  judgment  to  recover  his  acquitall,  and  if  he  be  ^^^ 

di ftrey ned  or  damnified,  his  damages  and  cofls :  and  the  proceiTe  at  ' 
the  common  law  was  fummons,  attachment  and  didrelTe  infinite,  in 

the  fame  county  where  the  writ  is  brought.     •  The  Judgement  by  *  Braaoo^  Mb.  a,  ^ 

the  faid  fiatute  of  ^.  2.  is  a  forc^judgec  of  the  mefnalty,  and  that  in  ^oi.  84. 

two  feverall  cafes.    One  upon  proceiTe  given  by  the  faid  ftatute,  ^'*^*'  ''^^  *• 

viz.  fummons,  attachment,  and  grand  di^ciTe,  and  if  he  commeth  ^^^'  ^^' 
not,  and  the  writ  be  returned,  be  (hall  be  forjudged.    The  other 
cafe  is,  where  the  tenant  recovereth  his  acquitaU  in  a  writ  of  mefne, 

if  he  be  not  acquited  afterwards,  he  (hall  have  a  writ  of  diftringas  46.  E.  5.  31, 


judged:  but  forjudger  in  that  cafe  is  not  given  again fl:  his  heire,  f jVmam CoUati, 
for  that  the  (tatute  (peaketh  onely  of  the  mefne,  and  not  of  his  heires.  F.  N.  B.  121. 
And  the  judgment  in  cafe  of  forjodgement  is,  quod  7*.  (U  mefne) 
amittat  fer^vitia  de  A.  (U  UHOnt)  di  temmentis  pradiSist  it  quhdamijjb 
pradi&o  T.  pr/e/at'  R»  (le/iignior  paramount)  modojtt  attendeas  et  re^ 
fpondens  per  eadem  fervitia  per  qua:  T»  tenuit.      The  faid  (latut«,  in 
cifc  of  forjudgement,  doth  not  bind  a  feme  covert;  and  yetif  fuch  (P^'**  *33«  ^•) 
a  judgement  l^c  given  agaiafl  a  baron  and  feme,  it  is  not  void,  but  Ii^'  3-  ♦'•  ^^* 
erroneous,  and  to  be  reverfed  in  a  writ  of  error.  And  fo  a  forjudge-  g.  e^j.  ibW.  67. 
ment  againft  a  tenant  in  taile  (hall  binde  the  iflae  in  taile  in  an   14.C.  s.ibldl/oj 
avowry,  until!  he  reverfethit  by  error.     If  two  joyntenants  bring  a  9-  Co.  73.  b. 
writ  of  mefne,  and  the  one  is  furamoncd  and  fevered,  the  other  can-  »^  '^'  Hu.rey's 
not  forjudge  the  mefne ;  for  he  ought  to  be  attendant  to  the  lord  pa-        ' 
ramount,  as  the  mefne  was,  and  that  cannot  be  be  alone.     And  fo  it 
•s  if  there  be  two  joyntenants  roefnes,  and  in  a  writ  of  mefne  brought  /jo.  Co.  134.) 
againd  them,  one  maketh  default,  and  the  other  appeares,  there  can 

3  be  no  forjudger. 
If  the  tenant  bediflcifed,  and  the  difT/ifor  in  a  writ  of  mefne  for- 
judee  the.merne,  this  (hall  not  buU  the  dJlLiiee.  And  (o  if  the 
meme  be  difleifed,  and  a  forjudgement  is  had  againll  tne  diiTeifor, 
this  doth  not  bind  the  diiTeifee;  for  the  words  ottlie  faid.ftatute  are, 
quando  tenensfene  prajudicio  altiriui  quam  m:dii  attcmare  fe  potefi  ca* 
pitali  domino. 

But  if  the  daughter,  the  fonne  being  en  'venter  fa  tnere^  be  for- 
judged, it  (hall  bind  the/on  that  is  borne  afterwards,  becaufe  he  had 
no  light  at  the  time  of  the  forjudgment.  And  fo  if  the  tenant  enter 
in  religion,  and  his  heire  forejudgeth  the  mefne,  and  then  the  an« 
ceftor  is  deraigned,  he  (hall  be  bound  caufd  quafupra.  If  there  be 
,  lord,  prior  mefne,  and  tenant,  the  mefne  cannot  be  forjudged;  be-    16.  E.3.  Tuigm. 

caufe  he  alone  can  doe  nothing  to  the  prejudice  or  the  dilnerifon  of  117. 
his  church :  and  the  like  law  is  of  a  biihop,  parfon,  and  tha  like.  (7-  Co.  8.  a.) 

No  forjudeement  can  be,  bjt  when  there  is  bjt  one   mefne  ^•^**-9* 
betweenc  the  lord  didreyniug  and  the  tenant ;  becaufe  the  tenant* 
4*Voi.tJ.  U  upon 


Lib,  2.    Cap.  6.  Of  Frankalmoigne.  Sei^.  142. 

Qpon  the  foijudgement,  cannot  be  attendant  to  the  lord  diftreynin^^ 
in  refpeft  there  is  a  mefne  between  them^  and  fo  the  (aid  ftatute 
proviaeth  for  ih  exprelTe  termes. 

NtitL,  the  ptainole,  in  a  writ  of  mefiie*  may  chnib  eidli&r  proceilb 
at  the  common  law,  or  upon  the  faid  ftatate  of  XK  2.  Fc»jttdgt« 
mentis  caiHei/mjjtufkiUhp  and  he  that  is  forjudgcd/msjuiicaius. 
50.  V.  ]•  93«  And  traSen  fiath  this  writ.  Rex  ^incomiti,  &e.  H  it&n  fm^ittas, 
F.  N.  B«  157.  pi^ii  jf,  capitals  dmuinAsfeoM  iiBms  bahat  cufiQtHuM  bttretkr,  quia  in 
Briff^'VbJ'  ^  ^^^'^  noftrdfmsjudicatur  di  euBcdid,  &c.  Fktti  caUeth  it  a^udica^ 
Fiet.lU2.ca.4t.  ^^^f**^*  ^<^  thereapon  commeth^'inAVA/iti;  for  he  faith,  poftfroda* 

matipmt,  i^c./k^au,  oijudSatMr  mcdius  dtJMo  it/erviiio/M  ( i)< 

(i)  [See  Note  109.] 


Chap: 


Lib.  i:  t)f  HtJmage  Auriteflrel.  Se£t.  14'' 


J* 


CrtAP.  7.  Hmage  AunttJlreL  Seft;  143. 

'^E  N  UR  E  pet  hmstge  ance/lrel  eft  'iTENANTby  homage  aunceft  rel 
hu  un  tenant  tient  fa  ierrt  de  Jon  is,  if^here  a  tenant  holdeth   his 

fiignlor  per  homage^  et  mefme  k  tenant  land  of  his  lord  by  homage,  and  the 

>el  fes  aliMjlSfSy  que  hstre  il  eft^  oHt  XarrH^fthint  andMsaunceftouf's,v^ho<^ 

tehus  Mefme  le  terfe  del  dlt  ftgriibr  ei  di  hneir^  H6  is,  hafv6  hd^cieii  the  fai^e  land 

fes  auncejiors^  que  hare  lefeignhur  ejl^  of  the  fame  lord  and  of  his  aunceftor*,  * 

Jx  temps  dont  memorie  ne  court^  per  whbfe  heire  the  lord  isy  tinlfc  out  of 

bmiage^  et  ontfait  a  eux  homdge.     Et  memorie  of  man,  by  homege,  antf , 

ceo  eft  appel  homage  auncefireUper  caufe  have  done  to  them   homage.     A  net 

di  continuajue-i  que  ad  eft^  per  title  de  this  is  called  homage  auncefl'rdf,  by 

frefcriptioHy  en  le  tenancie  eh  lefanhe  le  realbn  of  the  continuance,  ^^hich  hath 

tenaunty  et  auxy  en  le  feigniorie  fn  le  beene,  by  title  of  prefcription,  in  the 

Janke  le  feignior.     Et  tiel  fervice  de  teiTanCie  in  the  blood  of  the  tenant, 

homage  anceftrel  tratte  a  luy  garrantie^  ancf  alfo  in  the  feigniorie  in  the  blood 

c^eftafcavoir^  que  lefeignior^  que  efi  en  of  the   lord.     And   fuch  fervice  of 

vie  eteeiredei^  le  bofknge  de  tiel  tenarffj  txnM^  ^(l^eftrelt  dk-a#eih  to'  it  ^ar- 

doH  gatranter  fan  tenant^  qltmt  il  eft  rantw^^  that  is  to'  fey,   thft  thfe  lord, 

Impledi  de  la  tff-re  terftff  de  hty  per  ^hiA  isr  Hoirig  an*  hath  raccivrt  tfitf 

btmagi  anceftrel.  htWn^^  of  ftrdh  tertanty  6lj*gHt  to  v^^i'-  , 

rant  hii^  tdfbilt^  v^^n  h^  is  inffffeiadei 
of  the  land  holden  of  him  by  ho(Aag*(f 
anceftrel. 


«*    pER  title  de  prefcription  en  le  tenancy ^  en  h  fanlteh  tenant ^  et  ^  h.  j.  Vofelr. 

*     auxy  en  lefeignior  en  lefanke  lefeignUr.^^    Here  Littlaton  doth   27 ".  47.  H.  3. 
not  define  what  homage  aunceltrell  is,  butputteth  an  example  in  one  Oar:. 99. Tcmp« 
cafe.     For  in  the  146.  Seaion  it  appeareihj  that  blood  is  not  al-  t; ^'.^""^  ^'^' 
waycs  ncceffary  on  the  lord's  fide.     In  this  example  here  put,  there  Vouch.  245. 
mull  be  a  double  prefcription,  both  in  the  blood  of  the  lord  and  of  45,  e.  3.  43. 
tlW  tihkM,'  afed  therefore  I  thttik  tliere  is  little  or  n6'lan'd  tx  all  at .  n.  H.-4, 50. 
Ah  day  hdtArth  by  honWge^uftcdllt^el.  '^  ^-  ^-  **• 

And  hcreirf it  irfayd/  AktaHf  ejf  le  fetgntBt  ftfeui  afhn  hc^Hh^e,  conk  Brk.  foU  170.  ij^ 
le  bwnmge  ^/onfeignitnr,ftjrfqde  folenrent  ekre'Oereifce*     Artd  h6rew»kh 
agreeth  Brtt^m :  Eft  tanta  et  talis  cokatxio  per  bedaghene  intfr  dome-  Br««ft.  fol.  yiw    , 
nam  et  ienentem,  ftmd  tanti$ht  deSel  donimtti  tekentii  jnanthn  tentns  do*  Glanv.  li^. 
minoy  prater  ftlamre*verentiam»  ^^Ar»S*^' 

ioi,  a.l      ^^  ^.^"^^  aluy  garrantyV    Hereby  ajppearetfc,  wfiat  a  reverend 

"^  t^ptti  didfaV(r  hath  to  ancient  inReritances  continued  in  the  blood  of  Vi^fc  ivit^ 

tH^Jo^d  a^K?  of  tlie  ten^rit;  f<5f  in  tliis^xaAple  put,  if  t'he  dbntiifu-  i/8i  rapVi. 

alWJelHM*!^  MA  ih  the* blood  of  both*  Ades,  ntt  VyrirVantie  bel^Jn^gtth  ''4»  »•  61  ^f 

WYdftiSi^  jfticWlf^l ,-  birt  \t  aucieAl  c!eY!^inuteic«  h^th  been  offt  both  chnvii  iib  •  q • 

flWei  §^J  ttrtJtV fvehhoMfeg^ dflCiirt¥dl1  dtavvwh  to  k \VaVri\^ ,- for  a»5  ,.- ^^  ^^  a^id'e? * 

aneietit  d^ntinwcd  inAeritrfiSCe  on  b6ri  f  Artie^  Hfe^'  Aorfe  ]lftViWd;g«  9.  n.  3.  VducV* 

anji  Jcceimt  kk  law,  then  inhdritanecs  lately,  of  Mth«  meioftbry  at^  27?-  47»  H.  3. 

^eA  Voucher  370, 

41.  E>  5.  1  1:     (*.  If.  ».  Ijiji  f.y        f,^Se«r«»ASRtf*^a>edf  t»«Jliii*to*a  il>dn'th^'M# 
fbapcapof  Che  lUMct'of  Bix«mi#«    (f viW'fSifV'  A) 

Xi  t  « 


Lib.  2.' Cap.  7.    Of  Homage  Aunceftrcl.    Scft.  144, 145 


iS.  H.  6.  ft*  b. 
per  Newton. 


Vi 


oucher  ft77< 


Voucher  277. 
Temps  £.  u 
Gar.  90. 

iL5.  E.  3. 43. 
^]  GUovil. 
lb.  9.  c.  4»  5. 
and  lib.  I.  cap.  3. 
BraAon,  lib.  ft. 
lol.  83.  [0 


If  the  lord  grant  the  fcrvices  of  his  tenant  by  homage  anccftreU 
the  tenant  (hall  not  be  compelled  in  a  fer  qua/er%itia  to  atturnc,  an- 
Icffe  the  conufec  will  grant  in  court  to  warrant  the  land  unto  him. 

If  the  tenant  vouch  by  force  of  this  warrantie  in  law,  it  is  a  good 
counterplea,  that  the  tenant  (or  any  one  of  his  anceftors)  recej/it  de 
fir<uitio  fuoy  tt  ftcit  firvitium  fuum  A.  ^.fine  aliqud  coadione  dtjui 
fr^fria  ^foluntati. 

«  Et  ad  receive  hmage  dt  titl  tenant:'  \a]  So  as  before  homagt 
received,  the  tenant  could  not  abfolutely  bind  the  lord  to  warrantyt 
and  therefore  of  ancient  time  there  lay  [h]  a  writ^/  homagio  capi- 
iudot  for  the  tenant  againft  the  lord,  to  compell  him  to  receive  hit 
homage  for  the  benefit  of  his  warranty.  Which  wm  you  (hall  read 
in  BroBon  and  \c\  Britten,  and  the  proccffe,  and  manner  of  tnall 
thereupon,  and  the  fame  you  fhall  finde  in  47.  ^.  3. 

Britton,  fol.  171,  173,     47.  H.  3.  Garrantie  99. 


Scdl.  144. 

£T  auxy  tiel  firvice  per  bmage  AND  alfo  fiich  fervicc  by  homage 

auncejlrtl  traiti  a  luy  acquitaL,  ^'^  anceftrell  draweth  to  it  acquittall, 

fcil.  que  U  feignior  doit  aequiter  U  fciL  that  the  lord  ought  to  acquite  the 

tenant  envers  touts   auters  Jeigmors  tenant  againft  all  other  lords  paramonc 

paramont  luy  di  cbefcun  manner  de  him  of  every  manner  of  fcrvice» 
Jirvicem 
Sea.  i4ftund           ««  Traite  a  liry  acquitaV^    Of  acquitall  fomewhat  hath  been  faid 


540. 
(Ante  ICO.) 


in  the  ChapUr  of  Frankalmoigne. 


Seft.   145, 


TfiT  il  eft  dity  que  ft  ticl  tenant  folt 
•^  eniplide  per  un   praecipe    quod 
rcddat,  &c.  et  il  voucbe  a  garrantie 
Con  feignior^  que  vient  eins  per  preces^ 
et  demanda  del  tenant  que  il  ad  de  luy 
Iter  a  garranty^  et  il  tnonftre^  coinment 
il0tfes  auncejiorsj  quel  be  ire  ilfji^  ount 
tonus  fa  terre .  del  vouchee  et  de  fes 
yfiuncejlers  de  temps  dont  memorie  ne 
eurt ;  etfi  le  feignior^  que  eft  voucbe^ 
ne  avoit  refceivepas  bomage  del  tenant^ 
ne  d*afcun  de,  fes  auncefters^  le  feignior 
(s*il  voit)  poit  difclaimer  en  lefeignio^ 
riey  et  iffnt  ovjle  le  tenant  defon  gar^ 
rantie.     Mes  jft  le  feignior^  que  eji 
V'uchy  ad  receive  homage  de  le  tenant ^ 
fud  afcun  'dejes  aunc^jiersfdonqufs  il 
r.e  dfclaimsra^mes  il  eJi  oblige  per  la 


AND  it  is  (aid,  that  if  fu9h  tenant 
'^  be  impleaded  by  a  pracipe  quid 
reddatj  ^c.  and  vouch  to  warrantie 
his  lord,  who  commeth  in  by  proceis, 
and  demands  of  the  tenant  what  he 
hath  to  binde  him  to  vrarranty,  and  he  [  1 0 1  •  b 
{heweth,  how  he  and  his  anceftors, 
whofe  heire  he  is,  have  holden  th^ir 
land  of  the  vouchee  and  of  his  an- 
ceftors time  out  of  iHinde  of  man; 
and  if  the  lord,  which  is  vouched,  hath 
not  received  homage  of  the  tienant, 
nor  of  any  of  his  anceftors,  the  lord 
(if  he  will)  may  difclaime  in  the  feig- 
nibry,  and  fo  oufte  the  tenant  of  his 
warranty.     But  if  the  lord,  who  is 
vouched,  hath  received  homage  of  the 
tenant,  or  of  any  of  his  anceftors, 
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iey  di  garranter  U  tenant ;  et  donque  then  he  (hall  not  difclaime,  but  he  is 
Ji  le  tenant  perdfa  terrt  en  default  del  bound  by  the  law  to  warrant  the 
vouchee^  tl  recovera  en  value  envers  le  tenant ;  and  then  if  the  tenant  lofetk 
vouchei.de  terres  et  tenements^  que  le  his  land  in  default  of  the  vouchee,  he 
vouchee  avoit  al  temps  de  le  voucher j  ou  (ball  recover  in  value  againft  the  vou« 
4infuespuss*  cbee  of  the    lands  and  tenements, 

which  the  vouchee  had  at  the  time  of 
the  voucher,  or  any  time  after. 

**  T/^  f^^^fi^  f  *^^  reddat,**  This  is  underftood  of  the  king's  writ 
^  dire^ed  to  the  fhcrife  of  the  coancy  where  the  land  ]yeth« 
whereby  the  (herife  is  authorifed  to  command  the  tenant  of  the  land 
to  yeeld  the  fame  lo  the  demandant;  and  of  tbefe  words  of  the  writ 
(prttcipe  ^whd  reddat)  the  wric  is  fo  called.  Writs  oi praecipe  be  of 
foure  kindeSy  precipe  quod  reddat^  pracife  quod  facial ^  pr€ecipe  quod 
perMUtatt  and  praape  quod  non  permittai^  \ic.  as  appeareth  by  the  (Poft.  139.  b.) 
Regifter.  Regift.  1 59, 

**  Et  il  <voucbe  a  garratttieJ**    Jvoucber  (in  Latin  ^ocatio,  or  ad-^  r^-i  i^j^.^^        - 
*uocatio)  is  a  word  of  art>  made  of  the  verbe  *vo€o^  and  is  in  [d]  the  fea.  x.  and  5. 
underftanding  of  the  common  law,  when  the  tenant  callech  another  Braa.  li.  5. 
into  the  court  that  is  bound  to  him  to  warranties  that  is,  cither  to  de-  ^^.  3^o>  S^r* 
fend  the  right  again  11  the  demandant,  or  to  yeeld  him  other  land,  &c.  q^^^*  v^^ch  ^ 
in  value,  and  extendeth  to  lands  or  tenements  of  an  eftace  of  free-  Fleta,li.6.c.*29y 
hold  or  inheritance,  and  not  to  any  chattel  real  perfonall  or  niixt,  14,  35, 16,  &c. 
faving  only  in  cafe  of  a  wardfhip  granted  with  warranty  (as  (hall  be  opcime.  Lamb, 
faid  more  at  large  in  the  Chapter  of  Warranties) ;  for  in  the  other  ^*P**'  ^*'***    , 
cafes  concerning  chatteU,  the  partic,  if  he  hath  a  warrantie,  (hall       *^*^ 
not  vouche  but  have  his  a£iion  of  covenant,  if  he  hath  a  deed;  or  if  h  b!^i    ^ 
it  be  by  parol,  then  an  adion  apon  his  cafe,  or  an  adtion  of  deceipt,  Nov  131.  2.  Ro. 
as  the  cafe  fhall  require.    Now  feeing  that  one  Latin,  Freiuh,  or  Abr.  738.) 
Englijh  \vord  can  have  this  particular  iignification,  therefore  the  com- 
mon lawyer  (that  I  may  fpeake  once  for  all)  is  driven,  as  the  pro* 
feifors  of  other  liberall  fciences  ufe  to  doe^  to  ute  figniftcant  words 
framed  by  art,  which  are  called  'vocahula  arris,  though  they  be  not  (Cro.Ja1n.307.) 
proper  to  any  language.     He  that  vcucheth  is  called  the  voucher 
Hfocaus^  and  he  that  is  vouched  is  called  vouchee  *warrantatus.     \e]  r^]  v.Rcg.  Tad. 
The  proces  whereby  the  vouchee  is  called,  is  zjummoneas  ad  ^uutr-  tor  all  thefe 
raHti%andum,  whereupon  if  the  (herife  returneth  that  the  vouchee  is  ju<llciaii  writs, 
fammoned,  and  he  make  default,  then  a  [y]  magnum  cape  ad  'vaUn-  f  ^]  y.  Vet. 
iiam  is  awarded;  when  li  i\^  make  default  againe,  then  judgement  is  N.  B.  179.  iS6b 
given  again fl  the  tenant,  and  he  over  to  have  in  value  againit  the  39-  K*  3*  **• 


vouchee  hath  nothing,  then  after  writs  of  alias  and  plurics,  a  writ  of  4S-  E.  3.19. 
fequMur  fuh  juo  periculo  fhall  be  awarded ;  and  if  the  like  returne  be  *"*  ^-  ^'  '34t 
made,  then  (hall  tne  demandant  have  judgement  againft  the  tenant;  \}}\      ,  .  \ 
iut  he  (hall  not  have  judgement  to  recover  in  value,  becaufe  the      **^ '  ■* 
vouchee  was  never  warned,  and  it  appeareth  that  he  hath  nothing. 
But  in  the  grand  cape  ad  'uaUniiam,  it  appeareth  that  he  hath  alFcts, 
and  his  m^ing  default  aft<^r  fummons  is  an  Implyed  confelCon  of 
the  warranty.    And  it  is  ciiX^di  2L/equatutfuif  fuo  periculo,  becautethe 
rit}2*  a«1  '^'^^mt  ihall  lofe  his  land  without  any  retompsnCe  in  value,  unlelFe 
^  "^  he  upon  that  writ  can  bring  in  the  vouchee  to  warrant  the  land 

unto  him:  and  if,  at  y^z  fiquatur  fd?  fuo  ptricM,  the  tenant  and  the  (Po^*  W3) 
.  vouchee  make  default^  and  the  demandant  hath  judgment  a'^ai.;!! 

tl  i  "^  the 
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the  tenant,  j^nd  after  brifigs  z>  fare  facias  to  l^ayc  ex^coiioo.  tbe  u- 

xiant  may  h^ve  4  'warra/itia  car/a'^  and  if  Ije  were  iijiplcaqjid  by  H 

ilranger,  he  rp^y  vouchc  ag^iin ;  but  if  he  \x^i  judgnje;)t  to  recover 

in  value,  he  (hall  never  hayc  p.  'yjarrffntia  c^rta-y  or  ypuche  agaipe^ 

for  by  this  judgement  to  recover  in  value  he  hajh  benefit  of  the  vvar- 

rant\e.     And  you  Ihail  firdc  in  bookcs  a  r:rcovery  with  a  finele 

voucher,  and  that  is  \^hen  ther^  is  but  one  voucher;  and  witn  a 

double  voucher^  and  that  is  when  the  vouchee  voucheth  over;  an4 

ib  a  treble  voucher,  &c.    Againe,  you  fliall  finde  there  alfo  a  foraine 

voucher;  and  that  is,  when  the  tenant,  bdnp  impleaded  within   a 

particular  jurifdi^lion,  (as  in  Lcudon  or  the:  ftke)  voucheth  ope  ta 

warranty,  and  prayes  that  he  may  be  fummoned  io  b^rot  other 

Clone,  c.  II.       county  out  of  the  jurifdidion  of  that  court.    This  is  called  a  foraine 

r.  N,  B.  0.  c,      voucher,  but  might  more  aptly  be  called  a  voucher  of  a  Ibrain^r,  di 

foiinfech  'voa/tis  ad  fjuarraniizandunu     Note^  that  hy  the  ciyiil  la^ 

every  man  is  bound  to  war;^aAt  the  tiling  that  he  feltpih  or  convjsy* 

rth,  ;Ubeit  there  be  no  expre^e  warranty  ;  bat  the  comi&on  law^ 

bindeth  him  not,  unlefTe  there  be  a  war  ran  ty^  either  in  deed  or  ia 

(pro.  Jam.  4«      law  i  for  ca^vcat  iutpior,  as  Aiall  be  faid  more  at  large  in  the  Chap-i 

: .  ^o.  ^br.  £^.    ter  of  Warraiuie  iji  the  Third  Booke. 
r.  N.B.94.) 

Biit.  174.  *'  Lefeignior  (s^il  <v»et) poet  dftlaymtreu  U felgnmit?^  Difclca9ir% 

difclamare,  is  com  pounded  of  de  and  damo,  and  iigmfieth  utUrrly  Ao 
renounce  the  feignlorie. 
rj.t''''^'  ^*  [^]  Note,  ther^  be  divers  kinds  of  difclaymer,  that  is  to  fey,  ^ 

6.  IJ  r  u         difclaimer  in  the  tenancie;  a  difclaymer  in  the  bloud;  and  g  dif- 
c.  B.  a.  ti.       claymer  in  the  fcigniorie ;  whereof  LJi/iaou  here  putxeth  hisi;;afe. 
NvpcrOb.  14,  [6]  But  if  tlie  tenant  in  frankalmoigoe  bring  a  writ  of  nu:fn» 

V.  N.  B.  197.  againll  his  lord,  the  lord  cannot  difclayme  in  the  u^ignorie;  becajufe 
'V  £    *  ^^  cannot  hold  of  any  man  in  frankalmcigne,  but  oJf  his  donor  an4 

?i.  E.  3*  his  heires.     And  fo  note  a  divcrfity  between  a  tenure  iji  frankal- 

5c.  E.  3.  2^,  &c.  mcigne,  whereby  divine  {crvjceis  maintained,  and  homage  ancef^ 
(Dcdr.  Plac.  irell,  which  reipcftcth  temporall  fcrvice.  But  if  the  lord  will  not 
??J*^    ^  difclayme  in  the  feigniory,  in  the  cafe  of  homage  anccftrell,  then  al- 

Ik.  otdaim^*      ^*^'  ^^  ^^'^  ^^^  received  homage,  he  Ihall  warrant  the  land, 
B/33. 

**  Si  leftignior  que  tfi  'votuhc  ad  receive  lomage,  i^c,  il-ne  difclajf' 

^7.  H.  3.-  Dlf-     mera,^*     Therefore  it  is  good  for  the  tenant,  iq  the  intent  to  oull  the 

*  4'in.  35.  VtiJc    lord  of  his  difclaymer,  in  his  voucher  to  allege,  that  the  Lord  hath 

f"'*^'"  *if*  ^^^'  taken  homage  of  him;  and  if  i*c  alledge  it  not,  and  the  lord  oiier 

Tr  t.  i^r'^xnL    ^°  difclayme,  the  icnant  may  c,  enter  plead  the  fame  by  acceptance 

(li;)ar.  Piac.       of  homagt.      And  the  reafon  that  the  lord  cannot  difclayme  in  tha^ 

131-}  cafe  is,  ior  that  he  hath  accepted  his  humble  and  reveri*>nt  ackxiQw- 

ledgcmcnr,  to  become  his  man  of  life  and  member  and  xerrene 

honour,  and   to  be  faithfull  and  ley  all  to  him,  for  the  teneinents 

which  ne  holds  of  biii2>  and  ::gainil  the  acceptance  hereof  the  lord 

cannot  diiclayme. 

*'  ^e  il  cvoit  al  temps  del  tvoucher, "  Hereby  it  appeareth,  tliat 
the  tenant  ftiall  not  be  driven  to  recover  in  vaUic  only  ih^ofe  land-s 
which  the  loid  had  from  that  ancellor,  which  created  the  (cigniory» 
for  that  were  in  a  manner  impo/Hble,  fcr  that^he  feigniory  muJt  be' 
created  before  time  of  memory;  and  the  firft  creation  of  the  feig* 
piory  did  not  crenu  the  warranty,  but  the  continuance  of  both  &des 
time  out  of  minde  created  the  warra&ty.  And  that  is  the  reafop  that 
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a  writ  oluatwy  fiudl  m  [c]  l^c  ugamft  the  liwe  by  piefcripte;  M^^^'VS-^. 
bfCAttfc  it  cannot  b^  kiiovrnp»  wheMier  he  hath  s^ny  la&a  bj  d«fceot  ^^  ^*  ^  '^- 1** 
from  the  (did  ao^eftor,  chat  firil  granted  the  annuity.    And  here  is  '^'  - '     ^^' 
a  point  worthy  of  obiervation,  that  in  the  cafe  of  homftM  anceflrell« 
(which  is  a  fpecial  warranty  in  law]  by  tfie  authority  of  ZiZ/Zt/m^  the 
lands  generally »  that  the  lord  hath  at  the  time  of  the  voucher,  ihaU 
'  he  liable  to  execution  in  value,  whether  he  hath  them  by  defcent  or 
purchafe.    But  in  the  cafe  of  an  exprelTe  warrantie»  the  heire  (hall 
be  charged  but  only  for  fuch  lands  as  he  hath  by  defceat  from  the 
fame  anceftor  which  created  the  warranty. 

Note  what  privilege  tlus  ancient  warranty  (created  by  operation  2^.2.  x.Toh<^ 
of  law)  hath  more  th^  the  exprcfFe  warranty.     And  10  you  may  ^'*  9-  B*** 
obfcrve,  that  in  this  csStfrmior  tt  fotentior  eft  operatic  le^u  ^uim  di/-  Fines  w****  '^ 
fofitio  baminis* 

'*  Al  temps  de  ifcucber  cu  umquesfuisj*    This  is  evident  and  wor-  *|*  J»  3'  3* 

thy  of  diligent  ohfervation,  viz.  that  the  lands  of  the  vouchee  ftiall  i  f^'^/o. 

be  liabje  to  the  warranty  that  the  vouchee  hath  at  the  time  of  the  23.  £.  3.  r^coy. 

voucher,  for  that  the  voucher  is  in  lieu  of  an  action;  ^nd  in  a  lAjar-  invalu.  3.  26.E* 

rantia  cart^^  the  land  which  the  defendant  hath  at  the  time  of  the  3-  Vouch.  S5. 

writ  brought,  ih^Il  be  lyable  to  the  warranty.  *9E.  3.  Vouch. 

^  Upon  a  judgment  in  debt,  the  plaintife  [/J  (hall  not  have  e<ccu-  ptiNlltBi 

^lon,  but  only  of  tha^  land  which  the  defendant  had  at  the  time  of  the  134.  f« 

judgment,  for  that  the  a^on  was  brought  in  refpedt  of  the  perfon,  [1/]  2.  H«  4. 14. 

and^not  in  refpe^  of  the  land.    But  if  an  adion  of  debt  be  brought  4»-  *•  J- 1. 

J 02,  b.l  ^Z^^"^^  ^  heire,  and  he  alieneth,  hanging  the  writ,  yet  fhall  the  J*£^'  Jj'* 

-*  land  which  he  had  at  the  time  of  the  original  purchafe,  be  charged,  Exacut  olw- 

for  that  the  ^dion  was  brought  againft  the  heire  in  refpe^  of  the  (i.  Ro.  Abr. 

laiKl,     r^]  If  9  m^ri  be  noniuic,  the  land  only  which  he  had  at  the  S98.  891,  891.) 

time  of  the  amercia|;nent  aflefled,  (hall  be  charged,  and  not  that  t'J  *^-  ^^''  P^ 

which  he  had  at  the  finding  of  the  pledges.  For  the  amerciament  (ririch.I..t<i.) 
is  not  ;n  rei'pe^  of  vhe  land,  but  of  his  want  of  profecution,  which  was 
a  default  in  his  perfcn.  3utthe  ifiues  of  ajuror  Ihall  be  levied  upoA 
the  fepftVe,  albeit  they  were  npt  loll. before  the  feoiFment,  because  he 
was  reclamed  and  fwome  in  refpeft  of  the  land.  Note  the  diver* 
iity. 

if  a  man  give  lands  in  fee  with  warranty,  and  binde  certaine  32.  E.  t. 

lauds  (pecially  to  warranty,  the  perfon  of  the  feoffor  is  hereby  bound.  Voucher  202. 

aqd  not  the  land,  uolefle  he  hath  it  at  the  time  of  the  voucher.  ^**  ^.^  ^^^' 
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i^  7^#/7  afsdvoir-i  qtte  m  thejcun  cas  tm 
"^  l^fiigniarpoitdijiMmer en/on fitg.'- 
niorie  per  la  Uy^  et  de  ceo  voit  dijclai?ner 
/»  court  df  record^  fin  feigntorie  eft 
txtin^j  et  le  tenant  tiendra  delfeigntor 
frocheine  paranwnt  k  Jeignior  que  ijfmt 
(fifclaime.  Mesft  uh  ahhe  ou  prior  Joit 
vouch  perforce  de  homage  anceftrely  h^c. 
fotnaunt  que  il  m  unque  prift  homage^ 
tsfc*  tificore  il  ne  pott  difclaitrur  en  tiel 

casy 


A  N  D .  if  is  to  he  underfiood^  Aat 
^^  in  every  cafe  wheve  the  lord  may 
difclaime  in  his  fe^ntorie  by  the  law, 
and  of  this  he  will  difclaime  in  a  court 
of  lecord,  his  feigniorie  is  cxtinfl^ 
and  the  tenant  (hall  hold  of  the  lord 
next  paramount  to  the  lord  which  fo 
difclaimeth.  But  if  an  abbot  or  prior 
be  vouched  bv  force  ot  homage  ao- 
cedrell,  &c.  aloeit  that  be  never  tooke 

homage. 

U4 
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cas^  ne  en  nul  auteir  cas ;  car  ils  n$ 

potent  ani enter  ou  devefitr  chofe  defeey 
que  ad  ejie  vejiui  en  lour  meafon. 


Vide  Britton* 

fnl.  53.  1 10. 

(Dodkr.  PUc. 

131.) 

[/]  45-  ^'  V  7- 


Vide  Se^.  143. 


14.  H.  6.  11. 
1«  H»  6. 9* 
38.  Air.  p.  ai. 
37.  AflT.  6* 
Co.  3«  73,  &c. 
Peane  and 
Chapter  de 
Norwich  cafe. 


40.  "E.  3.  17.   ■ 
^.674.1. 
6.  E.  3.  51,  51. 
(7.  Co,io>  II.) 


IO>  K*  4*  ^*  '* 

ti.  H.  7.10.' 


homage,  &c.  yet  he  cannot  difelaime 
in  this  cafe,  nor  in  any  other  cafe; 
for  they  cannot  take  away  or  deveft  a 
thing  in  fee,  which  hath  beene  veiled 
in  their  houfe. 


««    CO  N  feignhrii  eft  extinB,  et  le  tenant  tiendra  defeignior  prochein 
*^  paramount^  W<:."     Here  two  things  are  to  be  obferved;  firft, 

that  by  this  diiclaymer  in  the  feigniory,  the  feigniory  is  [/]  ei^tindi 

in  the  land. 

Secondly,  that  after  the  difclaymer  the  tenant  fliall  hold  of  the  next 

lord 'paramount  by  the  fame  fervices  as  the  mefne  fo  dilclayming 

held  before. 

**  Si  un  abbe  ou  prior  foit  vouch ,  tfr.  comment  ^  Wr.  uncore  it  ne  poet 
difclaymer i  y^."     Here  it  appearcth  of  the  lord's  fide,  that  contina- 
ance  of  bloud  is  not  neceffary ;  but  yet  there  muft  be  privity  of  foe- 
ceflion  time  out  of  minde  in  one  politickc  body ;  for  if  that  body  be 
once  dilToIvcd,  though  a  new  one  be  founded  of  the  fame  name,  and 
all  the  poITeiTions  be  granted  to  them,  yet  the  homage  anceftreU  is 
gone.     But  if  a  prior  and  covent  be  tranflated,  concurrent i bus  hits 
qu/e  injure  reauiruntur,  to  an  abbot  and  covent,  or  tbdeane  and  chap- 
ter,  there  the  nomage  anceflrell  remaines ;  for  though  the  name  be 
changed,  yet  the  body  was  never  diflblvcd,  but  in  efFeft  it  remaineth 
flill.     If  the  body  politique  were  founded  within  time  of  memory,^ 
there  cannot  be  homage  anceflrell,  for  that  continuance  faileth;  and 
though  anceftor  is  ever  properly  apply ed  to  a  naturall  body,  yet  it 
is  caHed  homage  anceflrell  when  the  tenure  is  of  a  body  politique,  for 
that  it  is  anceflrell  of  the  tenant's  fide.  But  on  the  other  fide,  an  abbot 
or  prior  cannot  hold  by  homage  anceflrell;  for,  as  appeareth  by. Lit- 
tleton*^  examples,  it  mufl  ever  be  anceflrell  on  the  tenant's  fide.  And 
where  Litthton  putteth  his  cafe  of  an  abbot  or  prior,  the  fame  law  i^ 
of  abiOiop,  deane,  archdeacon,  prebend,  parfon,  vicar,  and  the  like. 
[Another  thing  here  lobe  obferved  is,  that  an  abbot  or  prior  cannot 
difelaime,  &c.  for  regularly  it  is  true,  qubdmeliorem  conditionem  ecclejug 
J'ua:  facer e  pouft  pr/elatttSi  daerior em  nsquaquaM\  and  againe,  eccUJia 
fua  couditiunem  meliorem  facer e pojfunt  fine  confenfu^  deter iorem  «*«/?/- f  J 07*  ^J 
funtfine  confenfu.     And  therefore  an  abbot,  prior,  bifhop,  deane,  arch-  ^ 
deacon,  prebend,  parfon,  vicar,  or  any  other  fole  corporation^  that  is 
feifcd  in  auter  droit,  cannot  difelaime ;  becaufe,  as  Littleton  faiths 
they  alone  cannot  devefl  any  fee  which  is  vefled  in  their  houfe  oi* 
church.     For  the  wifdome  of  thi  law  would  never  truft  one  fole  per- 
fon  with  the  difpofitiOn  of  the  inheritance  of  his  houfe  or  church. 
But  an  abbot  and  prior  had  their  covent^  the  bifhop  his  chapter,  the 
parfon  and  vicar  their  patron  and  ordinarie,  and  the  like  of  oth^r 
ible  corporations^  without  whofe  aiTent  they  could  pafTe  away  no  in- 
hericance«. 


"  ///  ne  poient  ardent er  ou  de'vefler^hofe  defee,  ^r."     Thefe  gene- 

6.  £•  >  51, 52.    rail  words  have  Certaine  excepuons;  for  in  a  quo  tvarranto,  at  the 

'-  fuit  of  the  king,  againfl  a  biihop,  abbot,  or  prior,  for  franchifes  and 

liberties,  if  the  bifhop,  abbot,  or  prior,  difelaime  in  them,  this  fhoulxl' 

;bindc  their  fuccefTors.     If  an  abbot  or  prior  had  acknowledged  the 

adlion  in  a  writ  of  annuities  this  (bould  have  bound  the  fucceffonr) 

'  •*- becaofe 
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bectofe  he  cannot  falfifie  it  in  an  fiigh«r  a^on,  and  there  muft  be  an 
end  of  fuits.  ExpeJit  rtifuldicit^  ut  fit  finis  Utium.  Bat  if  the  abbot 
Uvie  a  fine*  or  acknowledge  the  adion  in  a  fracipe  qubd  reddat,  the 
/uccefibr  (hall  be  bonnd  fn  temf^rtt  bat  he  may  have  a  writ  pf  rightj 
4nd  recover  the  land* 

•^  Ptrforci  it  bomagi  OMctfirtlU  Vc**  Here  (Vc)  iroplyeth  or 
by  any  other  warrantie  [f  ]»  as  by  thp-reafon^  which  our  anthour  here 
yeeldethy  appeareth. 

*^  Chofi  ieftt,^^  [i]  For  if  in  an  a£Hon  of  debt  npoo  an  obligation 
againft  an  abbot,  the  abbot  acknowledgeth  the  a£Hon>  and  dieth,  the 
iaccefibur  (hall  not  avoid  execution,  though  the  obligation  was  made 
without  the  a(rent  of  the  covent ;  for  he  cannot  falfihe  therecoverie 
in  an  higher  adion,  et  res  judicata  fro  'veritati  auipitur»  and  tlus  is 
but  a  chattell.  And  fo  it  is  of  a  ftatute  or  recogniiance  acknow* 
Jed^ed  by  an  abbot  op^prior. 
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38.1.3.3$. 

16.  E.  3.  tic«     . 
Abbot  13. 

19.  £.  3.  tiU 
Abbot  II* 

7.  R.2.Al>bot7« 
12  H.  4.  II. 

20.  H.  6.  fo. 
ultimo.  4.11.7.^ 

2*  ••.  4*  V. 

34.  Aff.  p.  7, 
14.  £.4.  tit. 
Abbot  B. 

8.  E.  3*  28« 
]2.  H.  8.  7. 
[ni2.H.  8.  7. 
[JJ  7.  R.  a.  tiu 
Abbot  7.    Sec 
the  bookea  next 
above. 

(6.  Co.  8«  a.) 


Sedt. 

JTEM^  fi  hornet  <ivf  tUntfin  terre 

per  hornage  ancejlrel^  alien   a  un 

euter  enpc^  le  alienee  ferra  homage  a 

fi>nJeigntor :  mes  il  ne  tient  defiinfeig" 

niour  per  homage  auncejirel\  pur  ceo 

que  le  tenancie  ne  fuit  continue  en  le 

Janke  de  les  auncefiers  V alienee  \  ne  Va- 

Uenee  n*  aver  a  jammes  garrantie  de  la 

terre  de  fon  feignior  \  pur  ceo  que  le 

continuance  del  tenancie  en  le  tenant  et 

afimfanke  per  P alienation  efl  difconti'* 

ftue,     tt  fic  vide,  que  file  tenant^  que 

tient  la  terre  per  homage  ancejirell  de 

fon  feignior  alien  en  fee^  coment  que  il 

reprijl  ejiate  de  P alienee  arrere  en  feey 

il  tient  la  terre  per  homagiy  mes  nemy 

fer  homage  aunceJireU. 


147. 


A  L  S  O,  if  a  man,  which  hokk  hi« 
'^^  land  by  homage  anceftrel,  alien 
to  another  in  fee,  the  alienee  ihall 
doe  homage  to  his  lord:  but  be 
boldeth  not  of  his  lord  by  homage  an- 
ceftrell ;  becaufe  the  tenancie  was  not 
continued  in  the  blood  of  the  an* 
ceAors  of  the  alienee;  neither  ihal 
the  alienee  have  warrantie  of  the 
land  of  his  lord;  becaufe  the  conti- 
nuance of  t^e  tenancie  in  the  tenant 
and  to  his  bloud  by  the  alienation  is 
difcontinued.  And  fo  fee,  that  if  the 
tenant,  which  holdeth  his  land  of  his 
lord  by  homage  anceftrell  alieneth  in 
fee,  though  he  taketh  an  eftate  againe 
of  the  alienee  in  fee,  yet  he  holds  the 
land  by  homage,  but  not  by  homage 
anceftrell. 


**  jIL  IEN  a  un  outer  enfeeV  For  hereby  the  privity  of  the 
^^  eAate  is  altered,  and  the  continuance  of  it  in  the  blood  of  the 
tenant  is  diflblved.  Bat  if  the  tenant  maketh  a  leafe  for  life,  or  a 
gift  in  taile,  this  is  a  continuance  of  the  privitie  and  eftate  in  the 
^nant  in  refpedt  of  the  reverfion  that  remaineth  in  him ;  for  the  fee, 
whereof  Littleton  heere  fpeaketh^  was  .not  out  of  him.  But  if  the 
tenant  maketh  a  feoiFmentin  fee  upon  condition,  and  dieth,  his  heire  (Poft,»o».  a.) 
performeth  the  condition,  and  re-entreth,  the  homage  ancefltell  is 
deftroyed  in  refpe&  of  the  interruption  of  the  continuance  of  the. pri- 
Vitie  and  eftate;  and  this  cafe  was  put  and  not  denied  in  th(  arga- 
^ meat 
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fa]  I.  Mich.  14.  «cBt  [m]  of  the  cafe  betweene  the  Lord  CrmmtU  and  Jadmufu, 
Sc  15.  ElU.  j^^y^^  ,^^  ^  1^  £/,'^^  which  1  myfelfe  h«ard  and  olifervcd.  As  if 
5*  4^  7*  ^(^HJf  f^  ^  ^^^  made  a  feoffment  in  fee  upon  coDdicioo»and  entred 

for  the  condition  broken*  he  (ho|Ud  have  detained  the  land  againil  flO^t 
(F.  H.  B.  135.)  the  feoffees  for  ever,  for  that  the  eflate  and  privitie  waa  for  the  time 

taken  out  of  the  feoffees*  and  thereby  d'lffolved  for  ever,  fiat  if  the 
Innd  wcce  recovered  againll  the  tenant  vpon  a  faint  lide,  and  die 
l^jUH  rppoyer  the  fan^e  againe  ip  an  a^on  of  higher  nainre*  there 
the  homage  anceftrell  remaines  ;  for  the  right  was  a  fufficient  aeaae 
for  the  continuance.  So  it  i&  if  he  had  reveried  it  in  a  writ  of  error. 
r*T5-V*  3«  pv  [«]  if  the  alienee  be  imj^eaded  in  L/V/Zt/m's  cafe*  and  vouche  the 
Caacrd.  alienor  that  held  by  homage  ancefirell»  albeit  he  commcth  in  by  fic- 

tion of  law  to  many  purpoles  in  phviiie  of  his  former  eliate,  yet  to  ' 
this  purpofe  he  cannot  come  in  as  tenant  by  hooiage  anceftrdl*  be« 
cai}£B  of  the  dii'continuance  of  the  eftate  and  privitie*  atui  as  LitiU' 
Id]  Britto9>  ibl.  ^^  faitbf  the  tenancic  w^s  not  coftcinued  in  the  bloud.     [t ]  And 
<J®'  ••  Britton  faith,  //  comt  ajcun  nequtdcnt  Joit  ^oucht  pit  hom^gt,  et  Uj'tig* 

niour  tenJt  de  a-verrer^  que  U  tentmentt  dount  it  'voucbe,fuit  tfanjlat$ 
hors  del  jdnke  del  primer  purchajOVt  per  feoffment  ou  per  ajcun  auter 
tranjiation,  en  tiel  cafe  Joit  U  tenant  cbargtr  de  *uoucberjbn  ftoffor  ouJe$ 
beires. 


9K.  I.  3.  %p- 

iy.  E.  3.47. 

§B'  73. 74- 

^6.  E.  3.  56. 


«< 


Comcnt  qt!^  fl  reprifi  eft  ate  del  alienee  en  fee  ^  life,  * '  For  the  caufe 
aforefaid.in  rcfpcd  of  tlie  interrupdon  of  the  privitie  and  continuance 
of  the  eftate.  And  herewith  agrccth  our  bookes  in  cafes  of  war-^ 
ranties  in  deed,  or  warranties  in  law.  See  more  of  this  in  the  Ch^p'^ 
ter  of  Warranties. 


1.8.  £.  3.  56 

io.  £•  3.    Voucher  Sy.      i%,  £•  3.  3a      44.  E.  5.     ^ct.  fpl.  169. 
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TTEMy  il  fft  ditj  qu4ji  heme  tient 

"*   /i  Urr€  de  fan  ^ignior  per  homagi 

tijeedl^  it  il  ndfa'it  homqgi  tt fealty  a 

fonfiigniory  et  kfiignior  ad  ijjue  fits^ 

it  devyy  et  U  Jeigniory  difcendtft  a  le 

fitsy  en  ceo  c^  If  tenant,  qne  fiji  hor 

mage  mI  pere^  mferr^  homage  al  fiti  i 

fur  ceA  quA  qmnt  wit  tenant  ad  fait  un 

foits  homage  a  Jon  feigniory  i{  eji  excuff 

pur  terme  deja  vte  de  faire  hsmage  a 

afcun  auter  heire  del  feigniar.     Ades 

uncore  il  ferra  feciltie  alfiu  et  heire  le 

feigniory  content  qufi  U0  fealty  a  fan 

fere* 


A  LSO,  it  is  faid,  that  if  a  man 
'^  holds  his  land  of  his  lord  by 
homage  and  fealty,  and- be  hath  done 
homagjc  and  fealty  to  his  lord,  and 
tlie  lord  hath  iflue  a  fon,  and  dies,  and 
the  feigaiorie  difoendetk  to  the  fonne  \ 
m  this  cafe  the  tenant,  which  did 
homage  to  the  father,  (hall  not  doe 
homage  to  the  fonne;  becaufe  that 
when  a  tenant  hath  once  done  homage 
to  his  Iqrd,  h£  is  cxcufed  for  terme  of 
his  life  to  doe  homage  to  any  other 
heire  of  the  lord.  But  yet  he  (hall 
do  fealtie  to  the  (bnne  and  heire  of 
the  lord,  although  be  did  fealtie  to  bis 
fadier. 


*    '\TEftrra  homage  alftz,**  If  A.  holdcth  of  5.  as  of  the  manor  of 

-^  ^    Daie*  whereof  ^.  is  (eifed  in  tailc ;  B.  difcontinucth  the 

eflate  taile*  and  taketh  backe  an  eflate  in  fee  ilmple;  J,  doth  ho- 

6  '  mage 
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f^^ge  to  B,     B.  jdiedi  ki^j,  the  igiic  in  t^ile  entrc;!) ;  jt,  /hall  4<^ 

bom^ge  ag^inje  to  the  hs\TC  ii)  tailc  of  4*  bec^uij:  bp  is  re^iu^  lo  tbf  (Poft.  34s. «.] 

jeilaie  t^le ;  aod  the  ij^iu  in  ^ce  chat  ^i^  fisher  h^^  ifi  refpe^  lyhcreof 

^l^e  hioipage  is  iipnp,  is  vai^iih^^^  and  th^  h.eire  in  t^Ha  U  in  pf  ^  i)c«V 

fift^ti  \d  refpe^  y^hfrepf  he  oaeht  |;o  (ioc  a  new  bofn^^gc.     f/]  B^f  M  Bnetmi^ 

'Pg^h4y  if  i^  (I'M?'  which  Uffwn  faitH,  tha(  wfoei)  ^  ri:f)aot  bat^  'i^?^  '7^ 

4ooje  once  hpxQ/^ge  to  his  lord,  hf  M  ^^9f^i  fpr  tf^'ijcie  ^f  bjs'life  19 

tie  (o  his  ionne^  aU^  be  ^a^)  doae  fealti^  to  ^  fatbcft 


04.  at] 


Scft. 
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'  Wiagf  a  lu^  fait  per  fott  UmuU  grant  ^  — 
U  fenuice  de  fin  tenant  fir  Ufait  a  uu 
futer  en  fee  J  et  le  tenant  aiturna^  l^c. 
donque  If  tenant  neferrq  tny  cornpel  df 
fajre  homage.  Ales  il  ferra  fealty^ 
foment  que  il  fjl  fealtte  devant  a  le 
graunf^n   cpr  fialth  ffi  incident  a 

(beJcHtt  atfumeihei^i  4^1  te/fqpt^^yapt  U 
feighiorie  tjl  graunU  Mes  Ji  afiiin 
i^o^efiitfeifie  ftin  mpnnqry  ef  un  qutft 
^omt  iieut  df  luy  la  terrf^  coinp  del 
niannor  avantdit  per  boma^e^  lequel 
tenant  ad  fait  homage  a  fin  fiignior 
que  ejl  fiijie  dfl  m^nnor^  Ji  apres  un 
ejlrnnge  port  praecipe  quod  reddat  V«- 
vers  le  fiignior  delmannQry  et  recovery 
le  f/^anifor  e^yerf  luy^  ^^J^j/l  ixectitign\ 
ffl  ('(J^  f^j^  ^/  t/^nant  jerrQ  au\erfit\s 
hjuage  a  cduyy  que  recovpr^  (^  wauor^ 
fpjpetft  que  Hfift  I'Ofpage  dfyaift  ^  pur 
feo  qu/  Vefiate  cdny^  que  receva'it  le 
primer  homage^  efi  defcate  per  le  re^ 
(overy^  et  ne  girra  en  le  bouche  le  //- 
na?it  a  fauxer  ou  defeat er  le  reeoverie^ 
ue  fuit  envers  fin  feignior.     Et  fie 


I 


ide  diverfitat^m  en  ceo  cafij  leu  honne 
vtent  a  le  feigniorie  per  recoveries  et 
lou  ilvicnt  p(r  dlfcent  ou  per  grmnt  <?/ 
fiigniorie. 


O,  if  tb^  lord,  after  the  bo- 
mage  4an/9  upto  him  by  the 
tenant,  grant  the  £bf  vice  of  t^is  tpp^nf 
by  deed  to  another  in  fee,  ajad  tb« 
tenant  attumeth,  fcc.  the  tenant  fhal| 
not  ^e  compelled  to  doe  jion^ge* 
But  he  l^ail  doe  ferity,  altho*  b^  did 
fealty  before    to^  tlie   grantor;    for 

fcajty  is  incicjient  t^  ^v^ry  atru^-ne-r 
n^ept  of  the  tep^nf,  when  the  fcig- 
fijory  i§  gf antf^d.  Bfit  if  any  man  be 
feiiia^  of  a  mannpr,  aad  another  holds 
9f  bim  th^  land,  as  of  the  manppr 
afore£iid  by  homage,  which  tenant 
hath  done  honuge  to  his  lord  wtio  is 
feifed  of  the  man  nor,  if  afterwards  a 
flranger  bringeth  ^  praecipe  quid  reddat 
againlt  the  lord  of  the  mannor,  and 
jpcover.etl)  the  manijpr  againil  him, 
^i\d  fucs  e^cu;i.Qr)^  iq  tnis  cafe  the 
tpnan;  ibal  againp  dpe  jipmage  to  him, 
whic^  f  cc;»Kpred  t^e  mapnOr,  although 
hfi  had  done  homage  before;  becaufe 
the  eflate  of  him,  which  received  the 
firft  homage,  is  defeated  by  the  reco- 
very, and  it  (hall  not  lye  in  the 
power  of  the  tenant  to  falfifie  or  de- 
Feat  the  recovery  which  was  againfl 
his  lord.  And  fo  fee  a  diveriitie  in 
this  cafe,  where  a  (pap  .commeth  to  a 
(Ssigniorie  by  recpvj^ry,  and  where  he 
cpmiT^eth  tQ  t^?  i^joe  by  difcent  or 
grant. 


^    JTTE  M,  fi  le  feignior ^  fcff.  grant  lefirvice  defon  tenemi  ferfait,  Britton  175'. 

**   k^c^   Note  a  diverfitie,  when  the  lord  alieneth  the  feigniorie,  '3-  £•  '•  tit,  ^ 

and  when  the  tenant  alieneth  the  tenancy ;  for  >vhcn  the  tenant  hath  ^^^  ^"*  Tc^itlt 

doiae  homage,  and  ihc  fcigniory  is  transferred  to  another,  either  by  ^J'     ^'^*    "' 

"*     ■    ■        •  the  (8."  Co.  xoa.) 
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^  the  z€t  of  the  party  as  alienadon^  or  hy  a£t  in  law  as  defcetitf  yet 

the  tenant  (haU  not  iterate  homage,  as  he  fiiall  do  fealty ;  but  whea 
the  tenant  doth  homage,  and  alieneth  the  tenancy,  there  is  a  neiv 
tenant,  which  never  did  homage,  and  therefore  he  ought  to  doe  ho- 
mage to  the  lord,  albeit  his  alienor  had  done  ir  before.  And  it  is  to 
|*}t.E.4.ft7.b.  be  obferved,  that  none  (hall  doe  [•]  homage,  but  the  tenant  of  the 

land  to  the  lords  of  whom  it  is  holden ;  and  therefore  if  homage  be 
due  to  be  done  by  the  tenant,  if  the  tenant  alieneth  the  land  to  ano« 
ther,  the  alienor  cannot  be  compelled  to/3oe  homage. 

"  Jttomet  Wr.'*    Here  by  (lie.)  is  to  be  anderftood,  that  albeit 
he  pay  his  rent,  peribrme  hi&  annual  fervices,  and  doe  fealtie,  which  ft  O^.  b 
is  a  part  of  homage,  yet  homage  he  ihall  not  doe. 

•*  Mtsfi  afcuu  homi  foil  ftiJU  d*un  manmor^  J^f."  Here  it  appear-  .. 
eth,  that  the  cafe  of  the  recovery  of  the  feigniorie  diftereth  from  the 
V\i  SeA  (CI.  ^^^^^^^^^^^  of  the  lord,  which  is  his  owne  a£l,  or  the  defcent  of  the 
33.  £.3.  *  ^<2*igniory  to  the  heire,  which  is  an  adt  in  law.  And  the  reafon  of  this 
Avowrio  255.  diverfitie  is«  for  that  by  the  recovery  the  ftate  of  him  that  received 
37.  H.  6. 33.  the  homage  is  defeated ;  for  it  fiiall  not  lie  in  the  mouth  of  the  tenant 
39.  H.  6.  34.  jQ  falfifie,  or  to  fruftratc  or  defeat  the  recovery,  which  was  againft  his* 
I)oal&  Stud.  ^^^  of  the  roannor  or  feigniory,  for  that  the  tenant  had  nothing 
ibl.  454  therein,  and  every  man  by  law  ought  to  meddle  in  fuch  cafes  with 

aS.  H,  %,  DjF«r    that  which  belonged  unto  him,  w^ch  is  worthy  of  obfervation  con* 
4'»  cerning  falfifying  of  recoveries. 

Note,  that  to  Fairifie,in  legal!  underflanding,  is  to  prove  falfe,  that 
is,  to  avoyd,  or,  as  Littltion  here  faith,  to  defeat,  in  Latine  falf/zre, 
\i\  7.  H.  S«       /tufaljificari,  [f\  faljum facert* 

^*^  4*  But  fince  LtttUten  wrote,  it  is  recited  by  adk  of  parliament,  that 

whereas  divers,  &c.  have  fuffered  recoveries  againft  them  of  divers 
mannors,  &c,  for  the  performance  of  their  wills,  for  the  furetie  of 
their  wives  Joyntures,  5cc.  and  the  recoverors  had  no  remedy  to 
compell  the  freeholders  and  tenants,  dec.  to  attonrne  unto  them, 
nor  could  by  order  of  law  attaine  to  the  rents,  fervices,  &c.  that 
aft  doth  give  the  recoverors  power  to  diflreyne  and  avow; 
whereupon  many  have  thought,  that  this  doth  impugne  Liuieten*M 
cafe  of  the  recovery.  But  difiifiguemium  eft,  LittUt§H  intendeth  his 
cafe,  either  upon  a  recovery  by  title,  (for  he  faith,  that  the  ftate  of 
the  tenant  in  the  recovery  is  defeated)  or  without  any  confent  upon 
pretence  of  title,  which  is  all  one  ;  for  the  tenant  cannot  falfifie,  and 
the  lord  ihould  avow  as  one  that  came  in  of  a.  former  title.  And 
(4]  39. H.  6. 21*  Litthton  hath  good  authority  in  law  to  warrant  [a^  his  opinion,  and 
37'  JJ-  ^-  38'  the  ftatuteof  7.  H,  8.  extendeth  to  common  recoveries  had  by  confent 
35.  H.  6. 22.      ^^j  agreement,  as  appeareth  by  the  adl  itfelfe,  which  then  was,  and 

yet  is  a  common  aflurance  and  conveyance,  whereof  the  law  taketh 
notice,  and  whereupon  (as  appeareth  by  the  adl)  an  ufe  might  be  li- 
mited. So  as  it  is  apparent,  that  fuch  recoverors  dime  in  meerely. 
under  the  ftate  of  the  lord,  &c.  and  had  no  remedy  (as  the  ftatute 
.  faith)  to  compell  the  freeholders  and  tenants  to  attourne,  and  without 
attournement  could  neither  diftreyne  nor  avow.  Wherefore  this 
ftatute  gave  recoverors  remedy  to  diftreyne,  and  a  forme  to  avow 
and  juftiiie,  which  they  had  not  before,  as  it  appeareth  by  the  DnSor 
and  Siuditttt  who  lived  at  that  lime.  The  bodie  of  the  a£l  is.  That 
fuch  rtcoveron  may  diJlnjM  and  make  av6wrie»  13 c»  as  tbo/e  pir/oms^ 

againft 


Lib.  2. 


Of  Homage  AunceftreL 


Se6L  150^ 


mgainft  whom  thtJkiJ  ncovery  istjboidd  have  done,  13  c.  if  the  fame  rr- 
€iwerj  had  not  hteu  had,  and  hawe  like  rewudie,  (5r. 

If  a  man  had  made  a  leafe  for  yeares  to  Ix^n  at  Michaelmas,  re-  »^.  H,  S.  Dyor 
(erving  a  rent»  and  before  Michaelmas  he  had  lufFered  a  common  re-  4i« 
covery,  the  recoveror  ihoald  diftreyne  for  that  rent»  which  the  leflbr 
before  the  recovery  coold  not.    Bat  if  the  recovery  had  not  beene 
had,  then  he  might  have  diftreyned,  and  fo  it  is  within  the  ftatute. 
Bot  if  a  fine  haabeene  levied  of  a  mannon  and  before  attournment 
the  conufee  had  fufered  a  common  recoveiy,  the  recoveror  fliould  (Poft.  115^4^ 
not  diilreyne.  Sec,  becaofe  the  conofee»  againft  whom  the  recovery  3^1*  *•) 
was  had,  coald  not. 

But  this  aft  extended  onely  to  diftreile<  and  avowries  for  rents. 
fervicesy  and  caHomes,  and  fi^ave  alfo  a  forme  of  a  fttare  impedit. 
Bat  upon  thu  ftatute  it  was  holden,  that  the  recoveror  could  not  have 
an  aftion  of  debt  a^ainft  the  leiTee  for  yeares,  nor  an  a^on  of  waft 
againft  tenant  for  life  or  yeares;  and  therefore  remedy  was  provided 
aa  thefc  cafes,  by  the  ftaiuteof  ai.  H,  8.  »i.H.l.cij».i5, 


Scft. 

TTEAIy  ft  un  tenant  J  que  doit  per 
^  fon  tenure  fain  afon  feignior  ho- 
magij  vient  ajon  feignioTy  et  dit  a  luy^ 
fir^jeo  doy  a  vousfaire  homage  pur  les 
timrnents  queje^  ttigne  dt  vousy  etje§ 
fu0  icy  pri/l  a  vous  faire  homage  pur 
tnefmes  us  tenements',  pur  quejeo  vous 
fry^que  ore  ceB  voiles  receiver  de  moy. 


150, 

A  LSO>  if  a  tenant,  which  ougfae 
'^  by  his  tenure  to  dot  his  lord 
homage,  commeth  to  his  lord,  and 
faith  unto  hitn,  Sir^  I  ought  to  doe 
hoofiage  unto  you  for  the' tenements 
which  I  hold  of  you,  and  I  am  here 
ready  to  doe  homage  to  you  for  the^ 
fame  tenements  \  and  therefore  I  pray 
you,  that  you  would  now  receive  thff 
Tame  from  me. 

*•  T/^IEUT  afinfeigmoury  The  tenant  ought  to  feeke  the  lord 

.  ^    tovdoe  him  homage,  if  the  lord  be  within  England;  for  this 

fervice  is  perfonall  as  well  of  the  lord's  fide  as  of  the  tenant's  fide, 

IOC    fl  1  ^^^  ^^^  requireth  order  and  decency.    And  therefore  BraSon  faiih, 

•^*     *-*  etfciendum^  quod  ille,  qui  homagiumfuum  facer e  debet,  ohtentu  re-verea^  B  radon,  foL 
ti^e  quam  debet  domino fuo,  adire  debet  dominumfunm  ubicunque  inventus  |®:  ■•    ^"* 
fuerit  in  regno^  *uel  alibi  Ji  poffit  commode  adiri,  et  non  tenetur  dominus  Mr^]i^^wJ[[ 
qiuererefuum  tenemtem,  etjic  debet  homagium  eifacere.     And  the  fame 
law  it  is  for  fealty ;  and  the  diverfny  between  thefe  fervices  and  the 
rent  is,  becaufe  that  thefc  are  perfonall,  and  the  rent  may  be  payd  and 
received  by  other,  and  therefore  a  tender  of  the  rent  i\pon  the  land 
is  fufficient. 


ScGi 


Lib.  2.  Cap.  7.  0/ I^oma^  Auitfedftrti;    Scft.  151,  152. 


9t€t.  151* 


t*  5r^  &  feignkr  aJhnptii  refiifm  Jk 
'^^  €€0  receiver  J  doHqui  apres  tiel  ri^ 
fufall  U  feignW  He  p$et  dijlfeiheir  U 
tenahf  pki^  li  bWftagt  aie¥m\  skifOHf 
fui  U  JetgHltfr  reqmhlt  li  iHidHt  it 
/aire  a  luy  homage^  et  U  tenant  a  ceo 
Jain  reftfa. 


A  ND  if  th6  iod  fhall  then  refufi^ 
'^^  to  receive  this,  then  after  fuch 
refitfidl  the  lord  omiMt  diftreine  the* 
ttrAht  M  ^  homage  l^hnAde,  be- 
fore fhe  lord  requfffeth  thtr  tenant  w 
doe  homage  unto  hiAi,  and  the  tenant 
Muie  to  wt  it. 


TtJeBnAoBt 

BrittDni7i|i72. 

SI.  Aff.  p.  73* 
so.  £.  3.  Avow- 
ry 223. 
45.  E.  3.  9* 
7.  E.  4.  4. 
Si.  £•  4*  17. 


ANIJ  ft«  ftiliM  Uf^h,  f^i"  Aat  ^Ken  the  tenant  BatK  ix^i 
hi>  €tedcd>^dtlr  rfffd  duty  td  offer  His  c6rp6rall  fcrvici,  and  th'a' 
*  IdtA  f6fd(e£h  the  fim€^  6f  doe  n6t  accept  his  i<brvice  upon  his  tefidef 
thereof*  (which  k  a  refufall  ii^  \sl^)  then  the  law,  in  r^fped  6r  th€ 
.  lord's  fault,  requireth,  that  before  the  lord  can  diftreine  for  it,  that  he 
doth  require  the  tenant  to  doe  that  fervice ;  and  if  he  either  refufe  to 
doe  it>or  doe  it  not  when  he  i^  rt<}<iired,  it  is  a  refufall  in  law* 

aotH.6.3u     (9*^0.79.) 


tTBM,  hm  f6h  timtji  Ufftp^ 

-*  bmage  a\mceflri1y  it  f&  ejcket^ii 
me  fef  4met  fitaici  H  ihii^eiU^i  aifSct 

tkn  ficem ilpsfi  ti^t  fa  ofN  pfr 

heimgi  amifiNi  Atfieag^^ 


I  si. 

AL&Qj  irtmffnjhmmum 

-^^  by  homage  aunC^fffdl,  aii*  hf 
cfcuagt  ■  or  by  6tK*r  ItSiHghts'  fei»^?6ei 
as  17^1  if$  he  maV  heM*  his  1^  ^  bcM 
mage  aunceftrell  in  focage*    ' 

to  a  tenure  b^  efcuaee 
(ff'ura'te^feuh^. 


SO  as  homage  anceftreU  may  beloi^  as  wel  to 
tk  }i^i^%  f^tii<^f  ai'  m  a'  tMiiiVe  m  fouge; 
tire  of  focag^l  #hefiMvf  tMr*  hatk  foinevrhai  been  fpokctf  in  Ae 
ClKi|^teVof8()aage(r>. 


(t}  tiwMMliio.} 


Chap. 
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Of  Grand  Scrjeafttie, 


Sea  153. 


105.  b.]      Chap.  8. 


Grand  Serjeantte. 


Se<ft*  153. 


CJ^E  NUR  E  pit  iraund ferjearaU 
efiy  hu  an  hoThe  tienifis  terres  m 
tenements  de  noftre  feignior  le  roy  per 
tiels  fervices  que  il  doit  en  Jon  pr9per 
'Perfon  faire  dl  roy ;  come  de  porter  le 
banner  de  no/Ire  Jitgnior  le  roy^  ou  Ja 
lance^  en  de  amejnerfin  h^le^  ouJ^eftre 
fin  marfialf  ou  de  porter  fin  efpee  de^ 
9ant  hy  a  fin  eerwtement^  ou  d*efire 
fin  fifoer  a  fin  eoronenmnt^  oufin  car^ 
ver^  ou  fin  butter^  ou  feftre  uH  de  fis 
ebetmberlains  de  le  refieit  de  fin  ef- 
cbefuer^  ou  de  faire  auteri  tiels  fir-> 
vicesj  isf£»  Et  la  caufe  que  tielfirvke 
eft  appeU  grand  firjeanty  efi^  pur  ceo 
que  tl  eft  pluis  grand  et  phtts  £gne 
firvicfj  que  eft  le  firvice  en  le  tenure 
ePefiuage.  Car  celuy^  que  tyent  per 
efcuagCj  if  eft  pat  lintite  per  fa  teHuYe 
me  faire  afiun  pluis  efpeeiel  firvice 
fue  efcun  autery  que  tyent  per  ef- 
euagCy  doit  faire.  Mee  cemy^  que 
tient  per  grand  ferjfeantyy  doit  faire  un 
e/peclal  firvice  al  roy^  que  il^  que  tient 
per  efiuagCy  ne  doitfairem 


^  EN  U  R  E  by  giiihd  feijeanty  i% 
where  a  man  Holds  his  landis  or 
teneihents  of  our  foveffaign  lord  the 
king  by  fuch  fervices  as  he  ought  ta 
da  in  his  proper  perfon  to  the  king^ 
as  to  carry  the  banner  of  the  king,  er 
bis  lance,  or  to  lead  his  stfktiyv  Ot  ^ 
be  his  mardiall)  ojr  to  carry  his  Ardlril 
before  him  at  h'tS  C^itonation,  or  ti]^  M 
his  (ewer  at  his  coronatidfr,  .^  htl^ 
carver,  or  his  butkr^  oi*  to  be  one  o^ 
hi3  chaitd^e^la^ttes  of  tfte  recdpT  d  h?)^ 
e^tchequer,  of  td  do  dther  (ike  fer^ 
vices,  &c«  Aild  dte  caufe  why  this 
fervice  is  called  grand  ferjeanty  is, 
for  that  if  is  a  greater  and  more  wor«. 
thy  fervice,  than  the  fervice  in  the 
tenure  of  efcuage.  f^or  he,  which 
hdldeth  by  eicuage^  is  not  IknitciA  bf 
his  tenure  to  do  any  more  efpi^daW 
fervice  then  any  other,  which  holdetl^ 
by-  efcuagCf  oogbt  tfik  doew  But  h^ 
which  holdeth  by  grind  JTeyi^attty, 
ought  to  doe  feme  l^eciall  fervice  to' 
the  king,  which  he,  that  b6lds  b/ 
efcuage,  ought  not  to  doe.- 


M 


Cf^E  NVRE  fer  grand/erjeanfj.*'     Scrjearity  cohimeth  of  the  W  ^lanv.  liV. 

^    Ff^cbwoAC/erJeairtJ  i./M^^^  idemift  f^]  B,ta\«,!1k 

quod ftrtntium.  And  U  is  called  [^J  magna  ferjtantia,  or jerjanterta*f  2.  33. 8ct\j%c, 
or  magnum/ervitium,  great  fervice,  as  well  in  r^fpeft  Of  iht  excel-  Iii.  r.  cap.  xo. 
lency  and  greatnefle  of  the  perfon  to  whom  it  iy  to  be  done  (for  it  is  *  f  leta,  lib.  i. 
10  be  done  to  the  king  only)  as  of  the  honour  of  the  fervice  itfelfc;  '*P; '°:  ^^^*- 
wA€o  Lktleton  himf^fe  in  this  SediOfr  ikith,  that  it  is  called- mA^Mr  [vj  Brltton,  caa. 
fifjeaeieiatOt  magnum  Jervittum,  becanfe  it  is  greater  atld  more  wor-  66.fol.  164/165. 
thy  than  knights  fervice,  for  this  is  revera  ferfuitium  regale^  and'  not  Ockam  cap. 
itHhare  ondy.    Flefa  faith,  magna  autem  ferjeantia  dki  poteftty  dim  ^V*^  n<«^iitt- 
quis  ad  eumdum  cum  rege  in  exercitu,  cw»  equo  cooferto,  tnihajvffMfdt^aeh  ^^^\  ,  ^^ 

Finchd'en.  tiy 
ubi  lupra. 

«  Dk  uoftrefiignior  k  roy**    This  tcnifi*  hilth  feven  fpeci^F  pro- 
perdes.    1.  To  be  holden  of  the  king  only.    2-.  f  t  niuil  be  don^,  when  Bra€l^fy,K1)  t- 
oie  tenant  is  aible,  in  proper  perfon.     3*.  This'fervice  is  certaine  and'  84:  1 1. k. 4. 34.' 
particular.    4.  The  rdiefe  due  in  refpedl  of  this  tenure  diifereth'  lo-  H:  ^ 
from  knights  fervice.    5.  It  is  to  be  done  within  the  fealme  (i).  ^^J,*'2*f^* 

*•  *^    10.  H.  6.  Antr 
Detuelhe  2 1. 


fmrhe  tmtiouemfuiritfeoffixtlu. 


eta^ 


Libfc  T.    Cap-  8.     Of  Grand  Scrjeantic*  Seft;  15^. 

6.  It  is  fubjedl  to  neither  aid  pur  fairt  fit%  chivaler,  or  Jilt  marief. 
And  7.  it  payeth  no  efcuage. 

aj.  ft.  3.  tit  '*  Coistr  di  porter  U  hajtner  dt  nofin/eignior  le  reyl  ou  di  amefnerfim 

w^*  ^Vl       *^'"     '^^"  ^"^^^^  Tcrvicc  to  the  king  may  (as  it  appeareth  hereby) 
WM^.^et  RcitT,  concernc  the  warre^  and  matters  military;  for  fome  grand  ferjcan-  f  jq5  3 

ties  are  to  be  done  in  the  time  of  war  for  the  fafety  of  the  rcalme;  »- 
and  fome  in  time  of  peace,  /or  the  honour  of  the  realme. 

^  Inft.  113.)  «'  On  d*elhe/om  mar^allJ*     [•^J  If  the  king  givcth  lands  to  i 

•]  Fl€ta,lib.  I.  ,na„^  jQ  hold  of  him  to  be  his  marlhall  of  his  hoft,  or  to  be  marftiall 
si^  £Us.  DJer.  ^^  EngUnd^  or  to  be  conftable  of  EmgiafiJ,  or  to  be  high  ftcvvard  of 
s8c.  Camd.  EuglMtd  ||*]»  chamberlavne  of  Enzfand,  and  the  like,  thefe  are 
Bnc.  1861 287.  grand  ferjanties ;  and  thefe  and  fach  Tike  grand  ferjanties  are  of  ^reat 
(*JJ?«*""»-<^*P'  and  high  jurifdiAion,  and  fome  of  them  concemc  matters  military 
#  Vui""  ^"'     *°  '*"*  of  war,  and  fome  fervices  of  honour  in  lime  of  peace.  Ptsii 

this  is  to  be  obferved,  that  though  there  were  divers  lords  marflialU 
»]  In  Rot        of  England  before  the  raign  of  [«]  R,  2.  yet  king  R.  2.  created 
atent  dc  anno    y^^^^  M^hrey  duke  of  Nar/olke  the  firft  carle  marfliall  of  England 
/er  m«r«  comutt  maryipalU  Anghx* 


I 


{■ 


«•  0»  /if  foriir/on  e/peip  lie.  6u  d*e/fn  /on  friuir  a  fin  cor§nement^ 
lie**  Thefe  and  fuch  like  grand  ferjanties  at  the  king^s  corona* 
tion  are  fervices  of  honour  in  time  of  peace. 

(4.  Inft.  106.)  «  D^efirt  nn  de  fit  cbamherlaines,  Vc.  ou  dt  fain  auters  tiels/er^ 

latuT"*  ^^'^'^'  ^ices.**     It  is  alfo  a  tenure  by  grand  ferjanty  to  hold  [«]  by  any 

iLV/i.  c.  I  f .  office  to  be  done  in  perfon  concerning  the  receipt  of  the  king's  trea- 

14.  E.  ^.  c.  14.  furc ;  ^ia  ibe/auna  regis  refpicit  regem  et  regnum ;  and  cenjus  regiut 

>6.  H.  8.  ca.  2.  eft  anitna  reip.     So  it  xzfirmamentum  belli,  et  omamentum  pads* 

34*&5.  H.  8.  Milites  camerarii  dicuniur,   quia  pro  camerariis  min]flrant\  and 

ji.'e.  4.  fo.  1.  concerning  their  office,  this  is  the  efred,  as  Ockam  [B^  (aith,  officium 

PI.  Com.  207,*  earner arior urn  in  recepta  confiftit  in  tribus^feiVutt,  elavts  arearum,  He* 

208.  bajulant,  pecuniam  nun,eraiam  ponder  ant,  et  per  eentenas  libras  informu- 

mOckam,cap.  lasmittunt.    But  difcontinuapce  in  effcd  hath  worne  out  their  of- 

Quid  fit  Scac  £^^^    ^jjj     J  ^     continue  their  name,  and  kcepc  the  kcycs  of  the 

carium.   Gcrva-    ^       r    •        \  y'  jji 

«ui  Tiiburienfia  treafuric  where  the  records  doe  lye. 

in  L!bro  Nigro  Alb  cuftodia  camerariorum* 

And  another  faith,  eamtrarius  dieitwr  ^  camera,  quia  camera  eft  locus 

in  quern  tbe/aurus  recolligitur,  *vel  eoncla*ve  19  quo  pecunia  re/ernjAtur^ 

Itotc!atif.6.E.i.  So  as  camerarius  in  legall  fignifieation  efi  cuftos  regti  cenjus:  and 

nemb.  1.  WilUelmsu  de  Belkcampo  comes  Wamuici  held  officium  camerarii  iojcac 

eario. 
Ex  leaudl  Mar-      Or  by  any  office  concerning  the  adminiftration  of  juffice>  quiajuj- 
lowe.  sitia  firmatur  Jolium* 

[r]  Ex  iiMjttjfi.         It  appeareth  by  an  ancient  record,  [r]  that  Farianus  de  San3o 
tionepoft  mor-     Petro  tenuit  de  domino  rege  in  capitemcdietatem  ferjantia  pads  per jer-vi* 
tcm  Vati ani  de    ^y^^  invtviendi  decemjer^vientes pads  ad  enjiodiendam  pacem  in  Ctftridm 
4*E.  2,  oS?.  ^^®  OcAam  of  the  firft  inilitution  and  ancient  order  of  the  ex<^e» 

Vid.7.  AiT.  12.    quer,  Dier  4.  £//js.  213.  the  ufherie  of  the  exchequer  holden  by 
7.  S.  3.  57.         grand  ferjanty. 

"  Tie)s/ervices,  fcfc."  Here  by  (Wf.)  is  to  be  undcrftood  other 
like  fervices  not  exprefled,  as  partly  appeareth  by  that  which  hath 
beene  faid,  viz.  to  be  fteward  of  England^  conflable  of  England^ 

chamberiaync 


Lib.  2.  Of  Grand  Serjeantle.  Sedl.  154, 155, 

chamberlayneof  £ff^//z/r^,  and  other  honourable  fervices,  whereof 
more  (hali  be  faid  in  this  Chapter. 


«  0uuneJpeciaU/€rvscealr9y.^\  That  is  to  fay,  that  this  great 
iervice  be  fpecially  fct  downe;  for  it  may  confift  of  divers  branches^ 
as  to  goe  with  the  king  in  his  warre  in  the  foreward,  and  to  returne 
in  the  reareward ;  and  alfo  to  pay  rent,  &c.  but  yet  it  mull  be  cer* 
(line  and  particular. 


33.  H.  3.  Gari. 


Seft.  154, 


TTE  My  Ji  tenant   que  tient   per 

efcuage  morufly  fon  hcire  ejleant  de 

fUine  age  J  s'if  tenoit  per  un  fee  de 

chivaUr^  le  heire  ne  paler  a  for  [que  r.  s. 

pur  reliefer   come  eji  ordaine  per   le 

fiatute  de    Magna   Charta,   cap.   2. 

,    f    -I  MiS  ficeluy  que  tient  de  roy  per  grand 

100.  ^•jferjeantie  moru/iy  fon  heire  ejleant  de 
pUin  agey  le  heire  paiera  al  roy  pur  re" 

\  iiefe  le  value  de  les  terres  ou  tenements 

per  an  (oujler  les  charges  et  reprifes) 
queux^il  tient  del  roy  per  grand  fer^ 
jeantie  (i).  £t  eJi  afcavoiry  que  fcr- 
jeantia  tn  Latin  idem  eft  quod  fer- 
vitium,  et  fie  magna  ferjeantia  idem 
eft  quod  magnum  fervitium. 


A  LSO,  if  a  tenant  ,. 

^   which     holds     by    (Ante83.».) 

efcuage  dyeth,  his  heire  being  of  full 
age,  if  he  holdeth  by  one  knight's 
fee,  the  heire  ihall  pay  but  a  c.  s. 
for  reliefe,  as  is  ordained  by  the 
ftatute  of  Magna  ChartOy  c.  2.  But 
if  he  which  holdeth  of  the  king  by 
grand. ferjeanty,  dieth,  his  hcire  being; 
of  full  age,  the  heire  ihall  pay  to  the 
king  for  reliefe  one  yeares  valuv;  of 
the  lands  or  tenements  which  he 
holdeth  of  the  king  by  grand  fcr- 
jeantie  over  and  bcfides  all  charges 
and  reprifes.  And  it  is  to  be  undur- 
ftood,  that  ferjeantia  in  Latine  is  the 
fame  quodfervitiuniy  and  fo  tnagna  fer- 
jeantia is  the  fame  quod  magnum  fer^^ 
vitium. 


*'  Paiera  al  roy  pur  reliefe  de  value  defes  terres,  Wf  .'*     And  here-  i  x.  H.  4. 72.  k 
with  agreeth  1 1  •  Ji.  4.  72.  b. 

"  Serjeantia  idetn  eft  quod  fervitium. ^^  Hereby  it  appcarcth  that 
the  explanation  of  ancient  words  and  the  trae  fenfe  of  them  are  re* 
quiiite>  and  to  be  underwood  per  'verba  nonora. 


Sea.  155. 


TTE  My  ceuXy  que  ieignont  per  ef 
cuagCy  doient  fair.e  lour  fervice  hors 
de  roiahne;  mes  ceuxy  que  teignont  per 
graund  ferjeanticy  pur  le  greinder  part 
doient  faire  lour  fervices  deins  le 
r$ialme. 


A  LSO,  they,  which  hold  by  cf- 
•^^  cuage,  ought  to  doe  their  fervice 
out  of  the  rcalme;  but  they,  which 
hold  by  grand  ferjeantie,  for  the  moft 
part  ought  to  do  their  fervices  within 
the  realme. 


(i)  Sec  as  tg  reliefs  ante  69.  b.  76,  a.   83,  a« 


Vol.  I. 


«  TENANTS 


Lib,  *•    Cap-  8. ,     Of  Grand  Serjc^ntie.  Seft,  1,56. 


F.  N.  B.  83.  t. 
(4.  Co.  S8.} 


**  CT^E  NJNTS  per  e/cuage  Ment  /aire  lour  fervice  bors  del  rot* 

-^    alme,** 

For  he,  that  hoMcth  by  cornagc  oV  caftlc-gard,  holdeth  hj  knights 
f^rvice,  and  is  to  doe  his  fervice  within  the  realme;  bat  he  holdeth 
not  by  efcuage  ;  and  therefore  Littleton  materially  faid  tenant /^r  ef- 
cuage,  and  not  tenant  by  knights  iervice  (2). 

«•  Pur  le  greinder  fart, ^^  For  to  bear  the  king's  banner,  or  bk 
lance,  or  to  lead  his  hoit,  and  to  be  his  marfhall.  Sec.  may  be  as  welt 
without  the  realme;  and  therefore  Littletou  faid  (for  the  greateik 

part). 


Seft,  156. 


JT  E  Afj  il  eji  ditj  qui  en  Us  marches 
■*  de  Scotland  afcuns  teignont  de  toy 
per  cornagey  c^ejtafcavoiry  pur  ventier 
un  cornuj  pur  garner  homes  de  paisy 
quant  ils  eyent  que-  le  Scottes  ou 
outers  enemies  vetgnont  ouvoilent  enter 
en  Engletcrre;  quelfervice  eJi  ground 
ferjeaniy.  Mes  ft  eifcun  tenant  tient 
d'afcun  outer  Jeigni§ry  que  de  roy^per 
tie/  fcrvice  de  cornagey  ceo  rCeJl  pas 
grand  ferjeanticy  nus  eJi  fervice  de 
chivalery  et  trait  a  luy  garde  et  mar^ 
riage\  car  nul  poit  tener  per  grand 
Jerjeantyji  non  de  roy  tantfilement. 


ALSO,  it  is  faid,  that  in  the 
"^  marches  of  Scot/and  foaie  hold 
of  the  king  by  cornage,  that  is  to  fay, 
to  winde  a  hornc,  to  give  men  of  the 
countrre  warning,  when  they  heare 
that  the  Scots  or  other,  enemits  are 
come  or  will  enter  into  England^ 
which  fervice  is  grand  ferjeahty.  But 
if  any  tenant  hold  of  any  other  lord, 
then  of  the  king,  by  fuch  fervice  of 
cornage,  this  is  not  grand  ferjeaiity, 
but  It  is  knights  fervice,  and  it 
draweth  to  it  ward  and  mariage  (2)  ^ 
for  none  may  hold  by  grand  feijeanty 
but  of  the  king  only. 


4.  H.  5*  cip.  7. 
2}.  £•  4*  cap.  o« 
Canwicn  in  Bri- 
taonia* 


"    Ij*N  iss  marches  de  Scotland."     Marches  is  either  a  Saxon  word, 
•*-'  and  fignificth   limites,  Lcurdcurs^  or  zxi  Englijb  word,  viz. 
Markes,     l^ota^  for  that  it  lyeth  neere  to  Scotland^  it  is  fayd  in  the 
inarches  of  Scotland,  and  yet  the  land  whereof  Littleton  here  fpeak-  T 1 07« 
eth,  lieth  in  England  ( i ) . 


**  Per  cornage,^*  Comagtum  is  deiivcd  (as  cornuare  alfo'is)  a 
cornUf  and  is  as  much  (as  before  hath  been  noted  (3)  as  the  fervice 
of  the  home.    It  is  alio  called  in  old  bookes  homgeld* 

Note,  a  tenure  by'cornageof  a  common  perfonis  knights  fervice, 
of  the  king  it  is  grand  ferjeanty ;  fo  as  the  royall  dignity  of  the  per- 
fon  of  the  lord  maketh  the  difi'crcnce  of  the  tenure  in  this  cafe  (4). 

Avowri/^o.    ^     ^"^  ^  ^"^  ^^^  ^^^^  ^^^^^  cormcuJarii  amongll  the  Romans',  et  didi 
F.  N.  B.  83.       f»ierunt  cornicularii  quia  cornu  faciei  ant  excubias  tnilitarrs\  and  magnm 
ferjeantia  is  appropriated  only  to  this  tenure. 


a 3.  H.  3.  tit. 

Card.  14.8* 
8.  E.  3  66, 


..    (x)  [SecWotc  111,] 

[107.  a.] 

( I )  See  further  as  to  the  marches  of  Scot- 
}sncl,  4.  Ir.it.  tSi.  and  Nicholf.  Leges 
Maich, 


(2)  [Sec  Note  X13,] 

(3)  Sec  ante  69.  b. 

(4)  See  ]>«ft,  108.  b.  where  for  h  I'.lte 
reafon  a  fervice,  which  if  it  was  to  be  done 
to  Afuhjecl  would  hQ/ocage,  is  diitinguiilied 
by  the  dcnominauon  oi  ^etit  ferjeantj. 


Lib.  2. 


Of  Grand  Scrjeantie. 


ScA.  157, 


Sedl.  157. 


TTEMj  home  pcit  veter  anno  11. 
^  H,  4*  que  Cokayne,  adonque  chief e 
baron  d*efchequer^  v'tent  en  le  common 
bankcy  portant  ovefques  luy  la  copie 
d*un  recorde  in  haec  verba.  Talis 
tenet  tantam  terram  de  domino  rege 

Ser  ferjeantiam,  ad  inveniendum  unum 
ominem  ad  guerram  ubicunque  infra 
quatuor  maria,  &c.  Et  \l  demaunda^ 
s*ilfuit  ground ferjeanty^  on  petite  fer^ 
jeantie.  Et  Hanke  alonques  difoit^ 
qui  ilfuit  graunde  fcrjeantie  \  pur  ao 
que  il  ad  fervice  a  fair e  per  corps  d*un 
iome^  et  s'il  ne  purr  a  trover  nid  heme 
a  f aire  le  fervice  pur  luy^  il  mefme  doit 
faire*  Q«od  alii  juftitiarii  concefle- 
runt.  Cokaine  donque^  Doit  le  tenant 
en  ceo  cas  paier  relief e  al  value  de  terre 
pet  an  ?  Ad  quod  non  fuit  refponfum. 


A  LSO,  a  man  may  fee  in  ann^ 
^^  II.  if.  4.  that  Cokayne^  then 
chiefe  baron  of  the  exchequer,  came 
into  the  common  place,  and  brought 
with  him  the  copy  of  a  record  in  thefe 
words.  -  Talis  tenet  tantam  terram  de 
domino  rege  per  ferjeantiam^  ad  ittvc- 
nimdum  unum  hominem  ad  guerram 
ubicimque  infra  quatuor  maria^  {^f. 
And  he  demanded,  if  this  were 
grand  ferj  canty,  or  petite  ferjanty. 
And  Hanke  dien  fald,  that  it  was 
grand  ferjanty ;  becaufe  he  had  a  fer^ 
vice  to  do  by  the  bodie  of  a  man, 
and  if  he  cannot  find  a  man  to  doe 
the  fervice  for  him,  be  himfelfe  ought 
to  doe  it  (5).  ^i^d  afii  jufHtiarii 
concefferunt*  Then  faith  CokaifUy 
Ought  the  tenant  in  this  cafe  to  pay 
reliefe  to  the  value  of  the  land  by  the 
yeare  ?  Ad  quod  non  fuit  rejponfum. 


**  ♦  r  T  s^il  ne  purr  a  trover  nul  borne  a  f aire  le  fervice  pur  luy,  Csfr ." 
-^-'  Hereby  it  appeares«  that  tenant  by  grand  ferjantie  may  in 
feme  cafes  make  a  deputy ;  and  therefore  the  diveriitie  is,  that 
where  the  grand  ferjanty  is  to  be  done  to  the  royall  perfon  of  the 
kingy  or  to  execute  one  of  thofe  high  and  great  offices,  there  his 
tenant  cannot  niakc  a  deputie  without  the  king's  licence ;  and  there- 
fore Littleton  hath  faid  before  that  fuch  fervices  are  to  be  done  in 
proper  perfon.  But  he  that  holdeth  to  ferve  him  in  his  warre  within 
the  realme  or  by  cornage,  may  make  a  deputie. 

[•]  Johannes  de  Arcbier  qui  tenet  de  domino  rege  in' capite per  ferjan- 
tiam  archer ie,  ^c*  in  comitatu  Glouc,  hares  in  cuftodid* 


II.  H.  4.  72. 
24.  £.  3.  32. 
VideHilLS.E.T. 
Middl.  inter  Pla- 
clta  de  Bancoy 
SirJohnMoyle'a 
cafe. 

1 1.  H.  4.72. 


r»]  Clauf.  !<• 
H.  3*  A*  5* 


«  Infra  quatuor  maria,^^     That  is,  within  the  kingdome  of  £a^-  Rot.  Efchactor. 
laudp  and  the  dominions  of  the  fame  kingdome  (6).  41.  H.  3.  nu.23. 

Now  itis.good  to  be  fecne  what  perfons  that  hold  by  grand  fer-  Stephen  Haring- 
jantie  may  doe  and  performe  that  honourable  fervice  in  perfop,  and  ^^on'scaic. 
ItT.  b.l  ^ho  ought  not  to  be  received  therunto,  but  ought  to  make  a  fuf- 

■'  iicient  deputy.  At  the  coronation  of  [«]  king  R.  2,  John  Wiljhire  [4]  i.r.i.Rql 
.  citizen  oi  London  exhibited  his  petition  to  the  high  fleward  of  Eng-  Claur.  m.  45. 
Jand  in  his  court,  that  where  the  faid  John  held  certain  lands  in 
Hoyden  in  the  county  of  Ej/ex  of  the  king  by  grand  ferjeantie,  viz. 
to  hold  a  toweil  when  the  king  fhonld  waih  his  nands  before  dinner 
the  day  of  his  coronation,  &c.  and  prayed  that  he  might  be  accepted 
to  doe  this  office  of  grand  ferjantie,  the  judgement  followeth.    Et 

quia 


(5}  [See  Note  1x4.] 


(6)  [See  Note  1x5.] 

X2 


Lib.  2.     Cap.  8.      Of  Grand  Scrjcantlc-  Seft.  i^'/. 

quia  apfaret  ptr  neord*  de  Scaccarh  domini  regit  in  curia  momftrat* 
qwbd  pr^di8a  tenimenta  tentntur  di  doming  regi  per /irvitium  pr^dic* 
turn,  ideo  di£ius  Jobanms  admittitur  ad  fervitium  Juum  bujufmodi  faci^ 
indum  per  Edmomdum  comltem  Cantahrigiit  diputatum/muMf^  etfic  idem 
c§mei  injure  ipfius  Jobannts  manutergium  tenuity  qmando  dominus  rex  la- 
vabat  manus/uas  diBo  die  eoronationis/u/e  ante  prandium^ 

By  Which  record  it  appeareth,  that  the  faid  jcbn  Wiljbire,  being  of 
his  quality  and  having  not  any  dignity » could  not  doe  and  pcrforme 
this  high  and  honorable  fervice  to  the  royall  peribn  of  the  king* 
but  did  make  an  honorable  deputy,  who  performed  it  in  his  tight; 
which  is  worthy  of  obfervation. 
Tid.  I.  R.  9u  ^^  (^^  ^^™^  coronation  William  Furne^uall  exhibited  his  petition  in 

»exDb.45.  the  fame  court,  that  where  he  held  the  mannor  of  Farnbam,  in  the 

county  of  Buck,  with  the  hamlet  of  Cere  in  the  fame  county,  by  the 
fervice  to  find  to  the  king  at  his  coronation  a  glove  for  his  right  hand, 
and  to  fupport  the  king's  right  hand  the  fame  day,  while  he  held  in 
his  hand  the  veree  royall,  the  judgement  fblloweth.  ^d  quidem  pe* 
t it iofie  debits  inteUe&di  etfaiid  puhlicd  proclamaticne,  fi  quis  dameo  ip^ 
fius  Willielmi  in  ed  (arte  contradicere  'velief,  mmineque  ti  contrartente, 
confideratnm  fuiti  quod  idem  JVillielmuSt  ajfumpto  per  eumprimitui  erdine 
miUtarif  ad  fefvitium  pr^diQum  admittereturfacieudum\  et  pcfintodo 
f 'videlicet  J  die  Martis  proximo  ante  coronationem  prsedi£lam  dominus  rex 
ip/um  Willielmum  apud  J^enington  bcnorifice  prafecit  in  milttmt  ctfic 
idem  Willielmus  femjitiumfuum  pradi£ium  dido  die  coronationis,  juxta 
<onfiderationem  pradiSlam^  psrfecit  et  in  omnibus  adimple^jit*  By 
which  it  appeareth,  that  a  knight  is  of  that  dignity,  that  he  may  per- 
forme  this  high  and  honourable  fervice  in  his  owne  perfon;  and  al- 
though this  fp'illiam  Fame  vail  was  dcfcondcd  of  an  honorable  fa- 
mily, yet  before  he  was  created  knight  he  could  not  pcrforme  iL 

And  ^T  John  de  Argentine j  cbivalier,  performed  the  (crvice  of  grand 
ferjanty,  to  be  the  king's  cup-bearer  at  the  fame  coronation. 
[»ji]Vjd.i.R.».        [«.]  Anne^  which  was  the  wife  of  fir  John  Haftings  earle  of  Fern- 
n.  45.  broke,  who  held  the  mannor  of  JJbley  in  Norfolke  of  the  king  by  grand 

ferjande,  viz.  to  performe  the  office  of  the  napery  at  his  coronation, 

was  adjudged  to  make  a  deputy,  becaufe  a  woman  cannot  doe  ic  ia 

perfon ;  and  thereupon  (he  deputed  fir  Thomas  Blount,  knight,  who 

Vid.  i.R.  2.       performed  the  fame  in  her  right.     John,  fonne  and  hfire  of  John 

iilf45*  Haftings  earle  of  Pembroke^  exhibited  in  the  fame  court  his  petition* 

(hewing  that  by  his  tenure  he  was  to  carrte  the  great  fpurres  of  gold 
before  the  king  at  his  coronation,  t^c.  The  judgement  is,  Audita  et 
infelledd  billa  pradidd^  pro  el)  qitbd  didus  Johannes  tjl  irfra  ivtatcm 
et  ip  cuftodid  domini  regis,  quanquamfu^citutcr  oftcnditur  ^er  re(Orda,et 
e'videntias,  quod  ipfe  fer<vitium  pradidum  facere  dcberet,  ccnjideratum 
extititf  quod  ejet  ad  *voluntatem  regis,  quis  didum  fer^itium  ijtd  *vice  in 
jure  ipfius  Job arinis  facer et\  et  fupcr  hoc  dominus  rex  ajjigna'vit  Ed- 
mundum  comitem  Marchi^  ad  deferendum  dido  die  corcnaiionis  prdtdida 
calcaria  injure  prafati  h^eredis,  falvo  jure  alterins  cujujcun^ue*  Et 
fie  idem  comes  Marcbia  calcaria  ilia  pr/eiJdo  die  coronat tents  coram  ip/o 
dcmino  rege  deferebat,  ^y  which  it  appeareth,  that  the  heir e," before 
he  hath  accompliftied  his  age  of  one  and  twenty  yearcs,  cannot  pcr- 
forme his  great  and  honourable  fervice,  but  during  the  minoritie  the 
king  (hall  appoint  one  to  performe  the  fervice. 


Scd. 


Lib,  2. 


Of  Grand  Scrjcantie* 


Sea.  158- 


Sc(ft.  isZ. 


JpT  notUy  qu£  touts  que  tilgnont  de 
rpy  per  grand  ferjeanty^  teignont 
de  roy  per  fervice  de  chivalries  et  le 
raff  pur  ceo  a%iera  garde^  mariagey  et  rr- 
liefe ;  mes  le  roy  n^avera  de  eux  efcuage^ 
ills  ne  teignont  de  luy  per  efcuage^ 


AND  note, 
-^  the  king 


,,  that  all  which  hold  of 
by  grand  (erjanty,  hold 
of  the  king  Iby  knights  fervice ;  and 
the  king  for  this  ihall  have  ward, 
mariage,  and  reliefe ;  but  he  ihall  not 
have  of  them  efcuage,  unlefle  they 
hold  of  him  by  efcuage. 


LJERE  Littleton  futhf  that  he,  that  holds  by  grand  ferjeantie,  4^E.  3.  i5.«« 
8.  a»J  •"  doth  hold  by  knights  fervice,  which  is  fo  faid  of  the  efFefts.  pcrFinchdw. 
And  therefore  Littleton  doth  add,  that  the  king  {hall  have  ward  ma« 
riage  and  reliefe,  which  are  the  effe^s  df  kniehts  fervice,  &c. 

'  Sometimes  in  ancient  recordst /ervitit/m  miStare  is  calledy^i/zV/iras  ( Apte  75.  a.) 
Jbatderticam,  or  Jeruitium  hrigandinum,  orjervitium  loricatum.     And  a 
baiJfert  or  irif  undine  fignifieth  a  coat  of  maQle  ( i ) , 

* 


X3 


Chap, 


Lib.  2.     Gap.  g.      Of  Petit  Scrjeantic^ 


Scd, 159, 


Chap.  g< 


Petit  Serjeantie. 


Scd:.  159^ 


Cr^ ENURE  per  petit  farjeanty  ejt^ 
-*  bu  home  tlent  fa  terre  de  no/ire 
felgnior  U  roy,  de  render  al  roy  annuaU 
mettt  un  arke^  ou  un  efpeg^  $u  un  dag- 
ger^  ou  un  <uttely  qu  un  launce,  ou  un 
paire  de  ganU  de  fcrre^  ou  un  poire  de 
fpoures  d'ore^  ou  unfete^ou  divers  fetes  ^ 
du  de  render  autres  tids  petit  chofes 
touchants  le  guerre. 


T 


ENURE  by  petite  ferjeantv  is, 
where  a  man  holds  his  land  of  our 
foveraigne  lord  the  king,  to  yeeld  to 
him  yearly  a  bow,  or  a  fword,  or  s^ 
dagger,  .or  a  knife,  or  a  lance,  or  a 
paire  of  gloves  of  maile,  or  a  paire  of 
gilt  fpurs,  or  an  arrow,  or  divers  ar- 
rowcs,  or  to  yeeld  fuch  other  (mail 
things  belonging  to  warrc. 


Britton,fol.  164.  '« 
Brafton,  lib.  %* 
fol.  35.    Fleti^ 
lib.  2.  cap.  9. 
Ockam,  cap. 
Q^id  d6  avibus 
oblaris. 
(6.  Co.  6) 


T\  E  nopre fe'ignior  le  roy,**     And  fo  Ltttkion  condudeth   this 

T~^  Chapter,' that  a  man  cannot  hold  by  grand  ferjeanty  or  pe* 
tite  ferjeanty  but  of  the  I'pg,  and  of  the  king  as  of  his  pcrfon,  and 
not  of  any  honour  or  manor  (z).  And  it  is  to  be  obfcrved,  that  re* 
gularly  a  tenure  of  the  king  as  of  his  perfon  is  a  tenure  ht  cafite,  fo 
called  kcbt'  i^oxntpfrof/erexceiUnfiamihecsLufe  the  head  is  tlie  principall 
part  of  the  body,  and  he  that  holdeth  of  any  common  perfon  as  of 
his  perfon,  he  in  truth  holdeth  in  capites  but  againexar'  ifoxqv  it  is 
only  in  common  under  (landing  applyed  to  the  King,  and  that  feie« 
niory  of  a  common  perfon  is  called  a  tenure  in  grofle,  that  is>  by  it- 
felfe,  and  not  linked  or  tied  to  any  mannor,  &c. 

And  this  tenure  of  the  king  in  capite,  is  faid  [a]  to  be  a  tenure  of 
the  king  as  of  his  crowne,  that  is,  as  he  is  king.  [^]  And  therefore 
if  one  holdeth  land  of  a  common  perfon  in  groiTe  as  of  his  perfon. 
and  not  of  any  mannor,  &c.  and  this  feieniory  efcheateth  to  the  king 
(yea  though  it  be  by  attainder  of  treaion)  he  holdeth  of  the  perfoi> 
of  the  king,  and  not  in  capiu;  becaufe  theoriginall  tenure  was  not 
created  by  the  king.  And  therefore  it  is  direflly  faid,  that  a  tenure 
of  the  king  in  capite,  is  when  the  land  is  not  holden  of  the  king  as 
of  any  honor,  callle,  or  mannor.  Sec  but  when  the  land  is  holder 
of  the  king  as  of  his  crowne  (3). 

Note,  that  an  honor  is  the  moil  noble  fcigniory  of  all  others,  and 
originally  created  by  the  king,  but  may  afterward  be  granted  to 
^2.  Ro.'Abr.'Ti  others.  See  for  the  creation  of  an  honor,  13.  //.  8.  cap.  5, 
73.)  '   33.  H.  8.  cap.  37,  38.     37.  //.  8.  cap.  i8.  (4). 

And  it  is  to  be  obferved,  that  a  man  may  hold  of  the  king  in  ca-» 
pite,  or  of  his  crowne,  as  well  in  focage,  as  by  knight's  fervice  (5) . 


[<f ]  Bradon,  lib. 
2.  fol.  87. 
(2.  Ro.  Abr« 

504- ) 

[h]  3.  E.  3. 

Tenures  B.  94. 

30.  H.  8.  43. 

a8.  H.  8. 

LiveryJB.  57. 

ao.  H.  8.  ibid. 

S8.   6.  H.  8. 

t)icr58.    Vide 

Le/latuj:e  de 

].  £.  6  cap.  4. 

r.  N.  B.  5.  K. 


Magna  Chart 

cap.  17, 


l^Cgift.  fo.  1. 
f.  N.  B.  io.  I. 


*'  De  render  al  roy  annualment  un  arke,  ou  un  e/pee^  i^c,**  As 
grand  ferjeanty  rauft  be  done  by  the  body  of  a  man,  fo  petite  fer- 
jeanty hath  nothing  to  do  with  the  body  of  a  man,  but  to  render 
fome  things  touching  warre;  as  a  bow,  a  fword,  a  dagger,  a  knife> 
a  launce,  it  pair  of  gantlets  of  iron,  or  flufts,  and  fuch  like. 

It  is  to  be  obferved,  that  grand  ferjeanty  or  knights  fervice  is  not 
in  law  called  liberumjervitium,  as  focage  is,  but  per  feodum  uniui  mi- 
litis^  ilfc.    But  to  £nde  the  king  fo  many  fhips  for  his  paiTage  is  floSt 


called 


(2)  [See  Note  1 17.] 

(3)  [SeeNotin8.J 


(4)  [See  Note  1x9.] 
(5}  [See  Note  no.] 


Lib«  2. 


Of  Petit  Scrjcantic*        Scft,  i6o,  i6i 


called  UberuMfern}itium ;  and  therefore  it  19  faid^  ptr  Uhirumfir^i^ 

tiuMt  ad  invemtmdum  nobis  quinquf  naves  ad  tranfitum  noftrum  ad  man-' 

datum  noftruM*   And  therefore  cleerly  fuch  a  tenure  is  nmther  grand 

ferjeanty,  jnor  knigtits  fervice^  becaufe  nothing  is  to  be  done  by  the  . 

body  of  any  man,  nor  in  that  cafe  touching  war,  but  fli'ips  to  be 

found.  And  this  is  the  reafon  that  Littleton  yeeldeth  of  the  examples 

he  tloth  here  put»  becaufe  that  fuch  a  tenant  by  his  tenure  ought' 

not  to  go,  Aor  to  doe  any  thing  in  iiis  perfon,  touching  war.     And 

herewith  agcepth  BraQon^ex  famfisfirjtantiisi  qua  non  re^iciunt  rr-  Bra£l,  lu  %* 

gem,mc  patria  dfiftnfionemi  nullum  competert  debet  maritagium  nee  cuf*      '  3^* 

If  a  man  holdeth  land  of  the  king,  to  finde  an  horfe  of  fuch  a  9.  H.  3.  Card* 
price  and  a  faddle  and  a  bridle  by  forty  dayes,  or  any  other  time,  when  i45« 
the  king  goeth  with  his  army  again  ft  tVaUs,  this  is  petite  fcrj  canty « 
and  no  grand  ferjeanty,  for  the  caufe  ^forefaid. 


Scft.  160. 


T^  T  tiel  fervice  ne  ejlforfque  focage 
^^  in  effl£f\  pur  ceo  que  ttel  tenant 
per  fon  tenure  ne.doit  alery  ne  fayre 
afcun  cbofe^  en  fon  proper  per/on^ 
Uucbant  le  guerre^  mes  de  render  et 
payer  annuabnent  certaine  chofes  al  roy^ 
ficomt  borne  dayt  payer  ^^  rent^ 


A  ND^fuch  fervlce  is  but  (bcage  in 
*^  effeS ;  becaufe  that  fuch  tenant 
by  his  tenure  ought  not  to  goe,  nor  do 
any  thing,  in  his  proper  perfon,  touch- 
ii\g  the  warre,  but  to  render  and  pay 
yearly  certaine  things  to  the  king,  as 
a  man  ought  to  pay  a  rent. 


*'  CJ^l  E  L  /er^vice  n^efifor/quefocage,  ^r.'*     But,  as  it  hath  beene 
-^^  faid,  the  dignity  of  the  perfon  of  the  king  giveth  the  name  of 
petite  ferjeanty,  which  in  cafe  of  a  common  perfon  (hould  be  called 
plain  focage,  ab  effeiiu ;  for  it  fhall  have  fuch  efFeds  or  incidents  as  9.  H.  3.  Oard. 
belong  to  focage,  and  neither  ward  nor  marriage,  &c.  for  they  be-  i4S- 
long  CO  knights  fef  vice. 

Of  this  tenure  the  Great  Charter  in  the  perfon  of  the  king  faith  Mag.  Chart, 
thus:  Hos  non  babebimus  cuftediam  ha:redisy  13 c^  occafiane  alicu^us  Vid*Sfat.j- 
parvit  ferjeanti/Tt  quam  tfnet  de  nobis  per  fer-vitium  reddendo  nobis  cul*   Wardis  $e  Rel«* 
teib>s,/agittas,  ^c*  viis  s8.  £.  i* 


Scft.    16  If 


17  7*  nota,  que  home  w  peyt  tener  per      AND  note,  that  a  man  cannot  hold 
.     graun4fiKJeantie^  ne  per  petit  fer^  by  grand  ferjeanty,  nor  by  petite 

ieanty^Jimn  de  roy^  Cfr,  ferjeanty,  but  of  the  king,  &c. 

r\  F  this  fufficient  hath  beene  fayd  before,  faving  that  parva/er*  Vide  Sta,  i. 
^  Jeantia  is  only  appropriate  to  this  tenure  (!)• 

'  (i)  [Sec Note  III.] 


X4 


Chap. 


Lib.  2.  Cap,  10.    Of  Tenure  en  Burgage.    Scft.  162,  163 


Chap.  10. 


tenure  en  Burgage^  Sed.  162. 


CT^ENVRE  in  burgage  eji^  bu  an^ 
"^  iient  burgh  efty  de  que  U  roy  eft 
Jeignior^  et  ceiix^  que  ont  tenements  deint 
le  burgh^  tcignont  del  roy  lour  tenements^ 
que  chejcun  tenant  fer  f on  tenement  dolt 
faytt  al  roy  un  certain  rent  fer  an^  bfc* 
Et  tiel  tenure  rCeJlforfque  tenure  enfo^ 
cage* 


'T^  E  N  U  R  E  in  burgage  is,  where 
^  an  ancient  burrough  is,  of  which 
the  king  is  lord,  and  they,  that  have 
tenements  within  die  burrough,  hoM 
of  the  king  their  tenements;  that 
every  tenant  for  his  tenement  ought 
to  pay  to  the  king  a  certaine  rent  by 
yeare,  &c.  And  fuch  tenure  is  but 
tenure  in  focage. 


t>URGAGE!*  in  Latine  burgagium,  is  derived  of  this  word 
"*-'  bur^ujp  which  is  licus,  papus,  or  ^iila,  a  towne  (2) ;  and 


47 


Fraf^on,  lib.  3* 

Nii'ror;  cap '2     't  is  called  a  burgh  (3),  bccaufc  it  fcndcth  burgeflcs  to  pariia- 
left  I  s!  '    ment  (43. 

JO.  Co.  1113,  124.  the  Mayor  of  Lynn*s  Cafe.    40.  Aflf.  p.  27.     43  £.  3.  32.    21.  E.4.  53.  &  54. 
ai.  H.  7.  15.       2.  £•  3.  cap.  3« 

Of  burghs  fome  be  incorporate,  and  fome  not;  and  fomc  be 
[h]  BradoDylib.  walled«  and  fome  not.  [b]  It  was  in  former  times  taken  for  thofe  com-  j"  «  qq  ^  4 
fIcu  Vb*^*         panics  of  ten  families,  which  were  one  another's  pledge  ;  and  there-  *-  ^     -^ 
^^«.  >  *  •        p»  j-^j.^  ^  pledge  is  in  the  Saxon  tongue  borboe,  whereof  fome  take  it 

that  a  burgh  came;  whereof  alfo  commeth  headborough  or  borow- 
head,  capitalis  plegius,  a  chiefe  pledge,  viz.  the  chiefe  man  of  the 
borhoe,  whom"£ra^o/i  caWcih  frit hburgus;  and  hereof  alfo  commeth 
burgbote,  which,  as  Flela  faith,  figniiieth  quiet  ant  iam  reparationis 
murorum  ci*vitatis  aut  burgi. 

*  Every  city  is  a  burgh,  but  every  burgh  is  not  a  city;  whereof 
more  fhall  be  faid  hereafter.  And  the  termination  of  this  word 
burgagium  (as  before  hath  beene  noted),  iignifieth  the  fervice 
whereby  the  burgh  is  holden.  And  of  this  word  (burgh)  two  an- 
cient and  noble  families  take  their  names,  viz.  a'e  Jiurgo,  and  ^ 
Burgo  caro,  Burchier* 


J.  N.  B.  64.  d. 


"  De  que  le  roy  eft /eigniorJ**     But  it  may  be  holden  of  anothers 
as  by  chat,  which  immediately  followeih,  appeareth. 


Sedt.  163. 


17*  jT  mefme  k  manner  efl^  lou  un 
'^  outer  feigttior  efpiritual  ou  tempo •^ 
rallejl  fiignior  de  tiel  burgh y  et  les  te- 
nants ac  tenttnenis  en  tiel  burgh  teignont 
de  lour  feignior  a  payer^  chejcun  de  eux^ 
un  annual  rent* 

(1)  For  the  difference  between  town  and 
bcrouy'hf  fee  pot*.  1 1  5.  b, 

(3)  For  \\\t  eiymclogy  o£ borough,  bcfides 
Sp{;lman,  Du  FreVne,  and  the  other  g'oiT^ifi^ 


AND  the  fame  manner  is,  where 
another  lord  fpirituall  or  tempo- 
ral] is  lord  of  fuch  a  burruugh,  and  the 
tenants  cf  the  tenements  in  fuch  a 
burrough  hold  of  their  lord  to  pay, 
each  ot  them  yearly,  an  annual  rent. 


fee  Whitl.  on  Parliam.  497.      Brad« 
Bor.  1.  and  Mad.  Finn.  Burg,  a, 
(4;  [See  Note  122.] 


on 


THIS 


l^ih.  2, 


Of  Tenure  in  Burgage. 


Se<^.  164* 


■X*  H 1 5  is  evident,  and  nccdeth  no  explanation.     Only  this  by  the 
'*'    way  is  to  be  obferved,  that  bitbops,  being  lords  of  parliament* 
have  not  been  called    lords    fpirituall  To  lately  as  bm9  have  i6.R.  a,  ca,j. 
iznagiaed*  i»H.4.c».»,ftc 


Se£k.  164. 


1*        -^ 


TC'T  eft  appil  Unure  en  burgage^  pur 
•^--'  ce(y  que  les  tenements  dcins  U  burgh 
font  tenus  del  ftignior  del  burgh  per 
fertaine  rentj  ^c,  Et  efl  ajcavoire^ 
que  les  antient  villes  appel  burghj  font 
Jes  pluls  ancient  vills  que  font  deins 
Etigleterre ;  car  ceux  villes^  que  ore 
font  cities  ou  counties^  en  antient  temps 
fueront  burgheSy  etappelUs  burgh e5\  car 
de  iielx  ancient  villes  appelles  burghes^ 
veignont  Ls  burgejfes  al  parliament^ 
quant  U  roy  ad  fummon  Jin  parlia^ 
punt  (1). 


A  N  D  it  is  called  tenure  in  burgagCi 
for  that  the  tenements  within 
the  burrough  be  holden  of  the  lord  of 
the  burrough  by  certaine  rent,  &c. 
And  it  is  to  wit,  that  the  ancient 
townes  called  burroughes  be  the  moft 
ancient  towns  that  be  witbit)  England'^ 
for  the  townes  that  now  be  cities  or 
counties,  in  old  time  were  borouehes, 
and  called  boroughes  \  for  of  fucn  old 
townes  called  boroughs,  come  the 
burgeflfes  of  the  parliament  to  th6  par- 
liament, when  the  kin^  hath  fum« 
moned  his  parliament* 


♦*   p£ R  certaine  rent,  ^c,**     By  {Wr.)  here  is  implycd  fealtie*  or 
"^   other  fei-vice,  as  to  repairs  the  houfe  of  the  lord,  &c* 

*f  Les  ancient  villes  appel  burghesJ*^ 

So  as  a  burgh  is  an  ancient  towne,  holden  of  the  king  Or  any 
other  lord,  which. fendeth  burgeifes  to  the  parliament. 

And  it  is  to  be  obferved,  that  Burgb  and  Burie  have  all  one  iigni- 

^  -ficacion;  as    CanterLuriCf  Burie  Saint  Edmon^,  Sudbnrie,  Salijburie* 

109*    O^J  Bamburie,' Heytejburie,   Malmejlurie,   Sha/iejburie^   Teukejburyt    and 

others  fend  burgefTes  to  the  parliament.     Vide  pro  'vtlUs,  parocbiiset 

b^unlettisy  po/lea,  Se^ion*  171. 

*«  Cities,*^  Ci'vitas,  whereof  corameth  th^  word  city.  A  city  b 
^  borough  incorporate  (2) ;  which  hath  or  have  had  a  biQiop;  and 
though  the  bifhopricke  be  difTolved,  yet  the  ci^y  remaineth. 

In  the  time  of  William  the  Conquerour  it  is  declared  in  thefe 
words:  Item  nullum  mercaium  fuel  forum  Jit,  nee  Ji^ri  permitiatur,  nijt  Lamb*  foL  ii5* 
§n  ci*vitatibus  regni  nofin\  et  in  burgis  claiifis  et  muro  'valUitis,  et  cqf* 
tellis,  et  locis  tutijjhais,  ubi  conjuetuaines  regni  nojiri,  etjus  nojirum  com* 
■  mune,  et  dignitatis  corona  noJh<e->  qua  conftituta  Junl  a  bonis  prade^ 
eejforibus  nojiris,  depcrire  non  pcjfunt,  nee  dejraudari,  nee  'violari^  fed 
omnia  rite  et  per  judicium  et  jujiitiam  feri  debent  :  et  ideo  cafiella  et 
iurgi  et  civiiates  funt  et  funduta  et  ctdificatet  \  fcilicet  ad  tuitionem 
gentium  et  populorum  regni ^  et  ad  dejenjionem  regni,  et  idcirco  obfer^vari 
debtnt  ctt?n  omni  libiirtateet  integritutt  et  rat  tone*  So  as  by  this  it  ap« 
pearethj  that  cities  were  iniliiuted  for  three  purpofes.  Firft^  Adcon^ 
(uetudines  regni  nojiri,  etjus  nofirum  commune,  tt  dignitates  corona  nof 

tree 


(1)  See  an:e  io8.  b.  note  4.         (s)  [See  Note  i2x*] 


Lit,  2.    Cap.  lo.      Of  Tenure  in  Burgage.         Scd.  i6^. 

tr4f  c<m/in>and*,     2.  Ad  tuitionem  gentium  et  populorum  regni.     And 
thirdly,  jfd  iifenfi^nem  regnL     For  confefvation  of  laws,  whereby 
every  man  enjoyeth  his  owne  in  peace;  for  tuition  and  defence -of-* 
the  King's  fubje^ ;  and  for  keeping  Che  king's  peace  in  time  of 
fudden  oprores;  and la(lly>  for  defence  of  the  realme  againft  out-- 
ward  or  inward  hoflility. 
Mirror,  cap.  ft.         CMtas  et  whs  in  hoe  differunt,  qubi  incola  dicuntur  cimitoi^  urht 
re£^.  iS.  ^ero  comfliQitur  dtdificia ;  but  with  us  the  one  is  commonly  taken 

Brittoa,  fol.  87.  for  the  other,     Filleins  font  couhi*vers  de  fiefe  demmranti  in  wlUget 

upland  \  car  de  *uilU  eft  dit  viileine,  et  di  berougbes  burgejfes^  et  de  cities 
citizens. 

Every  borough  encorporate»  that  had  a  bifliop  within  time  of  me- 
mory, is  a  citie,  albeit  the  blfhopricke  be  diiTolved ;  as  Wefiminjier 
had  of  late  a  bifhop,  and  therefore  it  yet  remaines  a  city.  (3).  Tho 
burgh  of  Cambridge^  an  ancient  city>  as  it  appeareth  by  a  judiciaU 
record  (which  is  to  be  preferred  before  all  others)  where  m^  eivim 
tails  Cantahrigia  is  found  by  the  oath  of  twelve  men,  the  recognitors 
of  that  afTife;  which  (omitting  many  others)  I  thought  good  to 
mention,  in  remembrance  of  my  love  and  duty  alnut  matri  academi^t 
Caniabrigi/e, 

There  be  within  England  two  archbi(hoprickes,  and  twenty-three 
other  bifhoprickes.  Therefore  fo  many  cities  there  be ;  and  Cam- 
bridge and  Weftminfler  being  added,  there  are  in  all  twenty-fevcn  ci- 
ties within  this  realme,.and  may  be  more,  than  at  this  time  I  can  call 
to  memory. 

It  is  not  necefTary  that  a  citie  be  a  county  of  itfelfe ;  as  Cambridge^ 
Ely,  Wefiminfier^  &t.  are  cities,  but  are  no  counties  of  themfelves» 
but  are  part  of  the  counties  where  they  be. 


Mich. 7.  K.  I. 

Jl*t.  I .  (which 
«-a^  m  Anno 
Pom.  1195)  'n 
an  AfT.  ofDar- 
reJAe  pTcff  nt- 
ment  for  the 
Church  of  St. 


(Paft  16S.  a.) 


"  Ceunties!^  or  Shires;  the  one  taken  from  the  Frencby  the  other 
from  the  Saxon,  in  Latine  Comitatus,  Counties  are  certaine  circuita 
or  parts  of  the  Idngdome,  into  the  which  the  whole  realme  was  di- 
\idcd  for  the  better  gouvernment  thereof,  foas  there  is  no  land  but 
it  is  within  feme  county.  And  every  of  them  is  governed  by  a 
yearly  ofllcer,  which  we  call  a  Shireve ;  which  name  is  compounded 
of  thefe  two  Saxon  words Jbire  and  re^e  [i,  f.]  prapojitus  or  prafic^ 
tus  comitatus.  But  hereof  more  hereafter  in  his  proper  place  (hall 
be  fpoken.  There  be  in  England  forty -one  counties,  and  in  ff^ales 
twelve. 


TO  Co.  12^124. 

VkI.  devant 
Sed.  97. 


VW.t  Sc£t  3. 
(4. 1  lift.  2.) 


«'  Veignont  les  hurge£es  al  parliament,  13 c.^*  Parliament  is  the 
higheft  and  moil  honourable  and  abfolute  court  of  judic^  in  England^ 
confiding  of  the  king,  the  lords  of  parliament,  and  the  commons. 
And  againe,  the  lords  are  here  divided  into  two  forts,  viz.  fpiritoail 
and  temporall.  And  commons  are  divided  into  three  parts,  viz.  into 
knights  of  fhircs  or  counties,  citizens  out  of  cities,  and  burgefies  out 
of  burroughes ;  the  words  of  the  writ  to  the  (herife  for  the  eledUon 
being,  duos  milites gladiis  cinQos  magis  idoneos  et  diforetn  comitatus  tut, 
et  de  qualUet  ci<vitate  comitatus tui  dues  cives,  et  de  quolibet  burgo duos  [" J  1 0«  2^*\ 
hurgenfos  de  diforetiorihus,  et  magis  fujfficientibus,  l^c.  all  which  have 
voyces  and  fuffrages  in  parliament.  You  (hall  reade  in  the  parlia- 
ment rolls,  that  (as  hath  beene  faid)  there  is  lexet  confuetudo  parlia* 
menti,  qu^e  quidem  lex  qucvrenda  efi  ab  omnibus,  ignorata  amultis,etcog» 
nit  a  a  paucis.    Of  the  members  of  this  court  fome  be  by  defcent,  as 

ancient 

(3)  [Sec  Npte  ii4.] 
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ancient  noblemen ;  fome  by  creation,  zs  nobles  newly  created ;  fome 
by  fuoceffion^  as  biibops ;  fome  by  ele6tion«  as  knights,  citizens,  and 
borgefies. 

It  is  called  patiiament,  becaufe  every  member  of  that  court  ihould 
fineerely  and  difcreetly  farJer  la  ment  ( i )  for  the  general  good  of  the 
commop  wealth;  which  name  it  hath  alfoin  Scotland  (2) ;  and  this  4*  H.  S.ctp.S. 
name  before  the  Conqueil  was  ufed  in  [a]  the  time  of  Ed-jjard  the  Djl  Treatir.  4c 
Confeflbor,  IVilliam  the  Conquerour,  &c,  (3).     It  was  anciently  paHiam°*°^ 
before  the  Conqueft  called  micbtlfiMtb^  mUbel  gemottt  eal/a  nvJtena  2^.E.3,fo.6o.■. 
femoie\  that  is  to  fay,  the  great  court  or  meeting  of  the  king  and  of  Johannes  de  Ru* 
all  the  wifemen,  fometime  of  the  king  with  the  counfell  of  his  bifhops  P'cella  tempore 
nobles  and  wifeft  of  his  people.     This  court  the  Frenchman  calleth  p»''i?**^"!»- 
Usefiatei.OTPaJfemhigJiseftates.     In  Germany  it   is  called  a   diet,  tempore  H.ii^' 
For  thofe  other  courts  m  France  that  are  called  parliaments,  they  are  w.  i.  3.EJ  i  * 
bat  ordinary  courts  of  juftice ;  and  (as  Paulus  Jo^ius  affirmeth)   in  the  ride. 
were  frrft  eftabliihed  by  us.  •  ^^^'  ^  Stud. 

The  king  of  England  is  armed  with  divers  councels,  one  whereof  !/^^ 
is  called  commune  concilium^  and  that  is  the  court  of  parliament,  and  J.  inft/cfy  "^^ 
and  fo  it  is  legally  called  in  writs  aod  judicial  proceedings  commune 
concilium  regni  Jnglite*     And  another  is  called  [b'\  magnum  conci-  W  Brafton^l*. 
fium :  this  is  fometime  applied  to  the  upper  hoafe  of  parliament,  RcziftizSo. 
^nd  fometime  out  of  parliament  time  to  the  peeres  of  the  realme, 
lords  of  parliament,  who  are  called  magnum  concilium  regis;   for  the 
proofe  whereof  take  one  [c]  record  for  many  in  the  fift  yeare  of  [c]  %y,  Aai, 
fdng  H,  4.  at  what  time  there  was  an  exchangee  made  betweene  the  5*  H*  4* 
king  and  the  earle  oi NortbumBerland,  whereby  the-king  promifeth  to 
deliver  to  the  earle  lands  to  the  value,  ftc.  per  advice  et  affent  des 
fftatet  dejon  reedme  it  de /on  parliament  (parenfi  que  parliament  foil  di" 
fvant  lefeaft  de  St,  Lucy):  ou  autermeni  per  advice  de  fin  ground  coun^ 
fellf  H  outers  efiates  defin  realme^  que  le  royferra  ajfemhler  decant  le-dit 
ftafl^  in  cafi  que  le  parliament  nefiit.     And  herewith  agreeth  the  ad  .^  ^ 

of  parliament  in  37.  E.  3.  cap.  18.  where  it  is  faid,  before  the  chan-  chuC /I'^B 
cellour  treafurer  and  great  councell.     (4)  Thirdly  (as  every  man  m.  ^,     '   "  *» 
knoweth),  the  king  hath  a  privy  councell  for  matters  of  Hate;  (as  (7. Co.  36.) 
for  example)  [</]  Henricus  de  Bellomonte  baro  de  magna  et  de  privatg  1*]  43-  AIT.  15,  * 
foncilio  regis  jurat  lu,  and  many  others  before  and  after.  The  fourth  ^^U**"  ^*  5* 
councell  of  the  king  are  his  judges  of  the  law  for  law  matters;  and  RegiihiVi* 
this  appeareth  frequently  in  our  [«]  bookcs;  and  muft  be  intended,  122,  123. ' 
when  it  is  fpokea  generally  by  the  councell,  it  is  to  be  underiloody^-  4.  £•  3.  z.  - 
fundum/ubJeSam  mater iam ;  for  example,  if  it  be  legall,  then  by  the  39*  £•  3-  as- 
king's councell  of  the  law,  viz.  his  judges  (5).  3»  ^'  «5: 

Now  for  the  antiquity  of  this  high  court  of  parliament,  whereof  ment  174: 'vv\'i. 
Littleton  here  fpeaketh,  it  appeareth,  that  divers  parliaments  have  ca.  z.  Leftiit.  de 
beene  holden  long  before  and  untill  the  time  oi  the  Conqueror,  Templar.  i6.R. 
which  be  in  print,  and  many  more  appearing  in  ancient  records  and  *'  ^^^  ^^  P'*' 
Hianufcripts  (6).     [/]  Le  roj  Alfred  ajfemhler*  les  counties^   i^c.   et  ^"he'famc 
prdeina  pur  ufage  perpetual f  que  deux  fortz  per  an  ou  pluis  fcueni  pur  publiAed  by  Mr. 
mijler  in  temps  de  peace  fe  afftmhlerent  a  Londres^  m  parlementer  fur  U  Lanab^rd. 
guidement  del  people  de  Dieu,  et  comenifoy  garderont  de  pecber,  'viveroat  t/J  Mirror,  ca. 
en  quiet t  et  receiveroni  droit  per  ufage  et  fanits  judgements^     Per  cefie  V  ^^'  ^       p 
e/late  fefercnt  plujhrs  ordinances  per  plufors  roys  jefque  a  temps  le  roy  que  -,  g,^  14.  & 

orf  36.  £.  3.  cat  !•. 

(1)  [See  Note  115.]  (4)  [See Note  i»8.] 

(*)  f  S«w  Note  126.].  (5)  [See  Note  W9,] 

(3;  [Sec  Note  127.]  (6)  [Sec  Note  130.] 
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on  efii  quifuit  k  roy  E.  i.     The  conclaiion  of  that  great  parliament 
holden  by  king  Etbel/ian  at  Grately  is  very  remarkable,  which  I  have 
fecne  in  thcfc  words.     JU  this  ivas  enaBed  in  that  great  fynod  §r 
coitnctll  at  Grately  t  njobereat  ivas  the  arcbbijhof  JVolfebelme,  ivitb  all 
the  uobUmen  and  wi/e  men,  nvbicb  king  Athelfian  called  together, 
Ifiir.  ca.  a.  feO.      There  have  beene  in  the  time  of,  and  fmce  the  Conquefl,  in  the 
4.  7. 10.  14.  ca.  reignes  of  //.  l.  king  Stephen^  H,  i.  R,i.  king  John,  H,  3,  &c.  280 
*^***?'h^*"**  fcffions  of  parliament,  and  at  every  feffioh  divers  a^s  of  parliament 
c?de',  «p.  Tha.  ^^^>  °°  rmall  number  whereof  are  not  in  print  (7).         ^ 
13.  cap.  4.de  The  jurifdiction  of  this  court  is  fo  tra&fcendent,  that  it  maketb. 

Poyns.    Ockam  inlargeth,  diminiftieth,  abrogateth,  repealeth,  and  reviveth  lawes, 
quid  cum  Ven.    (latutes,  ads,  and  ordinances,  concerning  matters  ecclefiafticall,  ca- 

pitall,  criminal],  common^  civil],  marciall,  maritime,  and  the  reft. 
None  can  begin,  continue,  or  diiTolve  the  parliament,  bat  by  the 
king's  authority.     Of  which  court  it  is  faid,  [a]  ^ueil  eft.de 


Matth.  Parif. 
912,  SI 3. 

[tf  J  PI.  Com.       King's  autnonty.     ur  wnicn  court  it  is  laid,  \a\  ii^  si  ejt.de  tr$»t 
398.  b.  Doaor  &  ^^^  i^^^j.  etjuftice,  de  que  nul  doit  imaginer  cbo/e  dijhonorab/e.     [b] 


q  PI. 
)i,  b.  1 

Ibl!  164.  Halet  rex  curiam /nam  in  concilia /uo  in  parliament  is  /uis,  pra/entibui 

[^i  Flcta,  lib.  ».  pralatis,  comitihus,  baronibus,  proceribus,  et  aliis  <uiris  peritis,  ubi  tir^ 
ca.  ^.  Fortefcuc  minatmfunt  dubitationesjudiciorum,  et  novis  injuriis  emerfis  nova  ceu' 
de  Laudibus  fiitutmtur  remedia,  et  unicutquijufiitiaprout  meruerit  retribuetur  ibidem* 
BrfaTlib"  I  *'  *"'  ^^"  properly  doth  belong  to  the  jurifdidion  of  courts,  imd  thcr<;f 
^a.  a.'     *  *       ^orc  thi«  little  t^fte  hereof  ih^U  fuflice, 

(Ppdor  $t  Stud.  3a,] 


Sc6t.  1 65* 


jTEMj  pur  U  greinder  part  tlelx^ 
burghis  ont  divers  cuftomes  et  ufages\ 
que  n*ont  pas  outers  vilUs.  Car  afcuns 
huyghes  ont  tiil  ctiftome^  V^^  fi  ^^^^  ^^ 
ijjue  plufors fits  et  moruji^  lifuifnefiis 
enberitera  touts  Us  teruments  que  fue^ 
ront  a  fon  pere  deins  mefme  le  burgh^ 
come  heire  a  Jon  pere  perforce  de  cuf- 
tome  \  et  tiel  cujiome  ejl  appel  burgh 
Englifli.  • 


A  LSO,  for  the  greater  part  fuch 
"^  boroughes  have  divers  cuilomes 
and  ufages,  which  be  not  had  in  odier 
towns.  For  fome  boroughes  have 
fuch  a  cuftome,  that  if  a  man  have 
ifllie  many  Tonnes  and  dyeth,  the 
youngeft  fon  (hall  inherit  all  the 
tenements  which  were  his  father's 
within  the  fame  borough,  as  heire 
unto  his  father  by  force  of  the  cuf- 
tome;  the  which  is  called  borough 
Englijh  (l). 


**  /^US  TOMES  et  u/ages.'*     Confuetudo  is  one  of  the  maine  trL- 
f Poft  1  n:  b )  angles  of  the  lawes  of  England^  thofe  lawes  being  divi$]ed 

r<*l  Braa.  lib.  x.  ii>to  common  law,  llatute  law,  and  cuilome.    Of  which  it  is  faid,  [**] 


ca.  3*  foL  2. 

\c\  Idem,  lib.  2. 
to).  52. 
(tai  33.  a.) 


that  confuetudo  quandoque  pro  lege  fer*vatur  in  partibus,  ubifuerit  more 
utentium  approtata,  et'vicem  legts  obtinet ;  longa*vi  enim  temporis  ufus  ef 
confuetiidims  ron  eft  *vilis  author: tas,  [c]  Longa  pof/ejjio  (ficutjus) 
pant  Jus  pojftdendi,  et  tcllit  atiionem  *vero  domino. 

Of  every  cuftome  there  be  two  cffentiall  parts,  time  and  ufage; 
time  out  of  minde,  (as  (hall  be  faid  hereafter)  and  continuall  and 
peaceable  ufage  without  lawfull  interruption. 

(7)  SecPref.  to  Ruff  head's  Stat.  ai. 


[no^bj 


[ixo.  b.] 

(i)  [See  Notci}!.] 
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*•  ^e  n\nt  pas  autres  'villis.'*^     It  is  ncceflary  to  be  knowne  (Doa.PIac.i<H* 

what  cuftomcs  may  be  allcdgcd  in  an  upland  towne>  which  is  neither  5*  ^o*  ^4«  »•) 

citie  nor  borough.  [•]  In  au  upland  towne,  that  is  neither  city  nor  [•]44'E.3.33. 

borough,  fuch  a cuftomc  to  devifc  lands  cannot  be  alledged.     Nei-  4oAff.4.i7.4U 

thcr  in  an  upland  towne  can  there  "be  a  cuftome  of  borough  Engiijh  ^^'b*  t*.  ^, 
or  gavelkinde;  but  thefe  are  coftomes,  which  may  be  in  cities  or      '    ' 

borroughes.     [^']  Alfo,  if  lands  be  within  a  manner  fee  or  feignior  [''j  21.  £•  4» 

ry,  the  fame  by  the  cuftomc  of  the  mannor  fee  or  feigniory  may  be  /|'c^  59- b.) 

devifable,  or  of  the  nature  of  gavelkinde  or  borough  Englifo,     [•]  [•']  21.E.4.54. 

But  an  upland  towne  may  alledge  a  cuftome  to  have  a  way  to  their  15-  E.  4.  29. 

church,  or  to  make  by-Iawcs  for  the  reparations  of  the  church,  the  "'^  *  7*  '4- 

wcll  ordering  of  the  commons,  and  fuch  like  things.     And  it  is  to  J^*  ^'  ^"  '^ 

be  obfcTveo,  that  in  fpccial  cafes  a  cuflome  may  be  \e\  alledged  r,-j  Braa,lib.4, 

within  a  hamlet,  a  towne,  a  burgh>  a  city,  a  mannor,  an  honor,  an  271.  34*  £.  i. 

hundred,  and  a  county:  biftacuftome  cannot  be  alledged  generally  Decinue  60. 

within  the  kingdome  of  England\  for  tliat  is  the  common  law  (2).  '7«  E-  a.  Dednu* 

**  Le  puifrti  fits  inberitera*'*     And  yet  by  fomc  cuftomes  the  30.  E.  3*25. 
youngeft  brother  (hall  inherit ;  for  con/uetudo  loci  eft  eh/er<vanda  (3 ) .      39.  £.  3. 6. 9, 10. 

3 1 .  £^  3.  Render 

'  «  Touts  les  terres  ou  tenements:'^     Either  in  fee  firaple,  fee  taile,  \\  ^^'^'^^^^^ 

or  any  other  inheritance.     If  lands  of  the  nature  of  borough  E/ig^  ^2!  E*  tl  8. 

Jt/h  be  letten  to  a  man  and  his  heires  during  the  life  of/.  ^.  and  the   7.  E.  g.  51! 

fcffee  dycth,  the  youngeft  fonnc  ihall  enjoy  it  (4).  30-  E.  3.  23. 

34.  H.  8.  Di(v 

"  Borough  Englilh:"  So  called,  becaufe  this  cuftomc  was  firft  5!E.^T«fp"3; 
(as  fome  hold)  in  E,:g!aiid  (5).  Vid.GlanviUib! 

7-  ca.  3.  9, 

Sed:.  i66, 

ITEM^  en   afcun  hurghts^  per  le  A  LSO,    in   fomc  borouehcs,  bjr 

"*   cufiome^  feme  avera  pur  fa  dower  cuftomc,  the  wife  {hall  nave  for 

touts  Us  tenements  que  fueront  a  fa  her  dower  all  the  tenements  which 

barony  6ff.  were  her  hufband'?. 

AND  this  is  called    frank   h:ir\\iiey  francus  bancus.     Confuetudo  eft   Bra£l.lib.4, 

^*'  in  partibus  iUis,  qiibil  uxores  maritorum  defunSlorum  habeantfran*  '^*'*^'  ^»  "•  '3' 

cum  ban:umfuum  de  teins  fockmanttorum  tetient*  nomine  dctis.  St     '  B.  15a  0. 

^  "^  PI.  Com. 41 3. 

fll  I»  a. "I    .    "  ^efueront afa baron,  ^c,*'     Here  is  implyed  by  (^r.)   that 
in  fome  places  the  wife  fhall  have  the  moity  of  the  lands  of  her  huf- 
band,  fo  long  as  (he  lives  unmarried ;  as  in  gavelkinde.  And  of  lands  la  E.  3.  Aide, 
in  gavelkinde  a  man  (hall  be  tenant  by  the  curtefie  without  having  129. 
of  any  ifTue.     (l)  In  fome  places  the  widow  fhall  have  the  whole, 
■*'      or  halfe,  dumfola  et  cajla  vix^rit,  and  the  like. 

(2)  [See  Note  132.]  Borough  Englifti  and  the  fubjeft  in  gcne- 

\%)  [See  Note  133.]  "i,  Append,  toRobinf.  Gavclk. 

(4)  [See  Note  134.J  [iii.b.] 

(5)  See   as   to    the    denomination    of         (1)  £  See  Note  1 35.] 


Se«a. 
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Sed.  167. 


JTEMy  en  dfcuns  bufghiSj  per  le 

cuftome^  home  pott  devifer  per  fin 

iejiament  fes  ferres  it  tenements^  que  il 

ad  enfeifimple  deitii  mefme  le  burgh  at 

iemps  di  fon  morant ;  et  per  force  de 

iiel  devifiy  celuy  a  que  ttel  devlfi  eft 

fatty  apres  te  mort  le  devifor^  poit  entrer 

en  ies  tenements  iffmt  a  luy  devifesy  a 

aver  et  tener  a  luy^  foknque  la  forme  et 

effeU  del  devife^  fans  ajcun  Svifit  de 

Jeiftn  ieflrefait  a  luj^  i^c.  (4) 


ALSO,  in  feme  boroughs^  by  the 
'^  cufiome,  a  man  may  devite  by 
his  teftament  his  lands  and  tenements^ 
which  he  hath  in  fee  fimple  within 
the  fame  borough  at  the  time  of  his 
death ;  and  by  fofce  of  fuch  devife,  he 
to  whome  fuch  devife  is  made,  after 
the  death  of  the  devifor,  may  enter 
into  the  tenements  fo  to  him  deviled, 
to  have  and  to  hold  to  him,  after  the 
forme  and  efie£t  of  ttie  devife,  with* 
out  any  liverie  of  feilin  thereof  to  be 
made  to  him,  &c« 


(5*  Co.  73.  b.) 


«« 


p\E  FIS  ER.'*  This  is  a  French  word,  and  {igni^ethfermoci- 
■*-^  nari  to  fpeake»  for  tefttime$Uum  tfi  tefiaiio  mentis^  et  index 
animfermo  (2).  So  as  a  devifer  per  fon  teftament  is  to  (peake  by  bis 
teihiinent,  what  his  minde  is  to  have  done  after  his  deceafe. 

fwlVideSca.  **  Per  fon  teftament  V  Teftamentum  eft  [m\  duplex,  I ,  In  firiptis* 
58.  s.  Nuncupati'vumt  feu  Jine  fcriptis.      And  in  fome  cities  and  bo- 

[n]  Bntton,  fo.  roughes,  lands  may  [«]  pafTe  as  chattels  by  will  nuncupative  or 
164,  212.  b.  paroll  without  writing  (3).  Revera  [o\  terminatum  eft^  quudpateft  le* 
[«J  Bract,  lib.  4.  *^^/  ^f  catallum,  tarn  h^ereditas,  quam  perquifitum,  per  barones  London* 
Fleta  tib.  <.  et  ourgenjes  Uxon.  laeo  'verum  eJU  quod  tn  ourgts  non  jacet  aj/ija 
cap.  5.  &  lib.  a.  mortis  antecej/'oris,  £ut  in  law  moil  commonly  ultima  ^voluntas  in 
cap.  50.  fcriptis  is  ufed,  where  lands  or  tenements  are  devifed,  and  teftamen- 

turn  when  it  concerneth  chattels. 

4.  E.  5.  53.  «  ^es  terres  ou  tenemevtsJ**  And  by  the  famecuftome  he  may  devife 

7.  H.  6.  1.  ^  jpgj^j  jjm  Q^  jjjg  fj^yjjg  \2iTidis  and  tenements  (5). 

22.  Aff.  78.     Abbr.  Air.  1 18.  b, 

4.  E.  2.  Mort-  "  ^le  il  ad  en  fee  fimple  >^^    For  lands  in  taile  are  not  devifable  by 

danc.  39.  ^]1;  and  therefore  he  in  this  place  neceflarily  added  (que  il  ad  en  fee 

fame  in  the  daufe  concerning  bo- 
eilate  taile  is  included. 


r^lt  B    '^6      fi^t^^)  ^"^  purpofely  omitted  the 
21.  H.  6.  il  'a.    "^^^^  Bnglijh ;  becaufe  there  an  € 


38 
7.  £.  1.  tic.  Mortdanc* 


T.  N.  B.  199. 
Rcgift.  in  ex 
gravi  Queiela. 
(10.  Co.  46.) 

\f>']  2.  H.  6.  16. 
27.  H.  6. 8. 
A.  £.  4.  13. 
21.  £•  4.21. 
4.  H.  7.  j6. 


««  Poit  entrerJ*^  Note,  the  cufiome  of  a  city  or  borough  concern- 
ing the  devife  of  lands  is,  quod  liceat  unicuique  ci'vi  Jt^e  bur- 
genfi,  lie,  ejufdem  civitatis  five  burgi  tenementa  fua  in  eddem  civi* 
tate  five  burgo  in  teftamento  fuo  in  ultima  voluntaie  fud»  tanquam 
cataila  fua^  legare  cuicunque  voluerit,  t^c,  [p]  Now  if  a  man 
devifeth,  either  by  fpeciall  name  or  generally,  goods  or  chattels 
reall  or  perfonall,  and  dyeth,  the  devifee  cannot  take  them 
without  the  alTent  of  the  executors  (6).  But  when  a  man  is  feifed 
of  lands  in  fee,  and  devife th  the  fame  in  fee,  in  tailei  for  life,  or  for 


(2}  See  ante  fol.  no.  a.  note  x. 

(3)  [Sec  Note  136.] 

(4)  The  &c.  is  not  in  L.  and  M« 
is)  [Sec  Note  137.] 

(6)  Ace.  Perk,  fe^.  488,  570.  and  57a, 


yea  res, 

to  576.  '  The  other  authorities  relative  to 
this  doftrinc  will  be  found  in  Vin.  Abr.  /)/- 
'vife,  A.  a.  and  Com.  Dig.  Adminiftration, 
C.  5. 
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.  yearesy  the  devifee  ihall  enter ;  for  in  that  cafe  the  executors  have 
no  meddling  therewith.  And  in  the  cafe  of  a  devife  by  will  of 
lands,  whereof  the  devifor  is  feifed  in  fee,  the  freehold  or  intereft  in 

law  is  in  f  y ]  the  devifee  before  he  doth  enter,  and  in  that  cafe  no-  C^l.^  l^"'  *'• 

thing  [r]  (having  regard  to  the  cftate  or  intereft  devifed)  cjefccnd-  r"i  R*I!|ft,'^' 

-  cth  to  the  heire.     But  if  the  beire  of  the  devifor  entreth  and  holdeth  fofj  j^ 

the  devifee  out,  he  may  either  enter  as  Littleton  here  faithf  or  have  39,  AlC  pL  6. 

.  his  writ  called  ex  gra'vi  querela ;  and  this  writ  (without  any  particu-  3*  E-  V  Devife 

hr  ufage)  is  incident  to  the  cuftome  to  devife;  for  otherwifc,  if  a  "•  *9'  Am 31. 

defoent  were  caft  before  the  devifee  did  enter,  the  devifee  fhould  YoTmtIon,9\. 

have  no  remedy.     After  an  afluall  pofTeflion  this  writ  lyeth  not ;  for  poftr.  30.  H.  & 

then  the  devifee  may  have  his  ordinary  remedy  by  the  common  DevireaS* 

law.  F-  N.  B.  198, 

Fill,  b.1      ^^  ^^  ^**^  Liitletofh  that  lands  and  tenements,  were  devifable  ^^f^^^f^^ 

**  .    in  borghes  by  cuftome;  for  that  [/]  at  the  common  law  no  lands  jii.^b!* 

or  tenements  were  devifable  by  any.laft  will  and  tellament,  (i)  nor  (Poft.  240s  b. 

ought  to  be  transferred  from  one  to  another,  but  by  folemne  livery  of  Cn>.  Cha.  20  c. 

feifin,  matter  of  recoi:d,  or  fufiicient  wriciog  (2);  hm  as  Littleton  r'rV^'^^uK 

here  faith*  that  by  certain  private  cullomes  in  fome  burghes  they  are  ^•j^^  *J*    '   ' 

devifable.     But  now  fince  Littleton  wrote,  by  the  ftatutes  of  32.  and  Bricton^fol.sis. 

34*  ^.  8.  lands  and  tenements  are  generally  devifable  (3)  by  the  lall  78.  b.  164. 

will  in  writing  of  the  tenant  in  fee  fimple,  whereby  the  ancient  Vl<le  bcfow  in 

[/]  common  law  is  altered,  whereupon  many  difficult  quedions,  and  ^^''^^' 

•.    mod  commonly  difherifon  of  heires  (when  the  devifors  are  pinched  Lh.S.  ca.^c. 

by  the  meflengers  of  death)  doe  arifs  and  happen.    But  [u]  thefe  [t]  Vide  3.  Co. 

ftatutes  take  not  away  the  cuftome  to  devife,  (4)  whertof  Li ttUton  as,  &c.in  But. 

fpeaketh :  for  though  lands  devifable  by  cuftome  be  holden  by  l**"  and  Baker's 

knights  fervice,  yet  may  the  owner  devife  the  whole  land  by  force  ^q^  ,5  ^  -5^ 

of  the. cuftome,  and  that  .ftiall  ftand  good  againft  the  heire  for  the  g,  Co.  84,85.  ' 

whole.     But  the  devife  of  lands  holden  by  knights  fervice  by  force  9.  Co.  133. 

of  the  ftatutes  is  utterly  void  for  a  third,  and  the  fame  ftiall  defcend  10.  Co.  8a,  83, 

to  the  heire.     If  he  hath  any  lapds  holden  by  knights  fervice  in  ca-  ^4*  "•  Co..»4« 

//>«,  and  lands  in  focagei  he  can  devife  but  two  parts  of  the  whole ;  r J^-j  i^iJ'J^ge 

out  if  he  hold  lands  by  knights  fervice  of  the  king,  and  not  in  capite,  ^,  phii.  &*Mar. 

or  of  a  meane  lord,  and  hath  alfo  lands  in  focage,  he  may  devife  two  155.  an. 6.  Eiix. 

parts  of  his  land  holden  by  knights  fervice,  and  all  his  focage  lands.  D*iifon«  Pafclu 

If  he  holds  any  land  of  the  king  in  cafite,  and  by  aft  executed  in  ^ygf^Jg^B^bc 

his  life-time  he  conveyeth  any  part  of  his  lands  to  the  ufe  of  his  and  his  wife 

wife  or  of  his  children,  or  payment  of  his  debts,  though  it  be  with  plaliitife,  and 

power  of  revocation,  he  can  devife  by  his  will  [x]  no  more,  but  to  William  Long 

make  up  the  land  fo  conveyed  two  parts  of  the  whole.     And  if  the  d«Ccndant,  in  a 

lands  fo  conveyed  amount  to  two  parts  or  more,  then  he  cm  devife  bcmjbc^s  a^d-^"" 

nothing  by  his  will.     But  if  he  hath  land  onely  that  is  holden  in  fo-  judged, 

cage,  then  he  may  devife  by  his  will  all  his  focage  land;  fo  as  it  is  (9.  Co.  133.) 

apparent,  that  the  benefit  of  the  lords  was  more  carefully  provided  [«]  6-  Co.  17,^ 

for,  than  the  good  of  the  heire.  J^^^^^fj  f^^^^"^ 

3.  Co.  34.  b.  Butler  and  Baker^s  cafe. 

But  if  a  man,  holding  fome  land  of  the  king  by  knights  fervice  'o-  Co.  80,  81. 

in  capitty  cbnvey  two  parts  of  his  land  to  the  ufe  of  his  wife  for  life,  ^f*"'  ^^'*y'* 
now  (as  hath  bcene  faid)  he  can  devife  no  part  of  the  refidue,  but 
yet  he  may  by  his  will  devife  the  reverfion  of  the  two  parts  fo     *?""    ? Tf^f 

•'  i\'^'rr\'  •  ri        fv«  •  caic  and  DUtier 

conveyed  to  ms  wife  :  for  the  intention  of  the  act  is  to  give  power  to  jn^j  Baker*scafe, 

difpofe  of  two  parts  intirely.  '  ubl  fupra. 

If 
(i).  [See  Note  138.]  (3)  [See  Note  1.39.] 

(2)' See  note  X.  above^  (4}  [See  Note  240.] 


Cf .  Sid.  56.) 

l.eon.  Lovey*s 
cafe,  ubi  Tupra^ 


Lib*  2*    Cap.  10.      Of  Tenure  in  Burgage.    Sedl.  id/. 

If  the  devifor  leave  a  fall  third  part  of  the  land  immediately  ur 
defcend  in  fee  fimple  or  in  taile,  he  may  devife  the  other  two  partsin 
fee  fimple.  if  a  third  part  be  not  left,  it  ihail  be  made  up  accord- 
ing to  the  ti€t.  Rut  hereditaments!  that  are  not  of  any  yearely  va- 
lue, as  ^a  et  catallafelonum  etfugiti'vorum^  waifes*  eft  ray  es,  and  the 
like,  can  neither  be  left  to  defcend  for  any  part  of  the  third  part,  or 
devifedas  part  of  the  two  parts.  But  yet  if  fuch  franchifes  of  un- 
certaine  value  be  holden  of  the  king  in  capite,  they  (hall  reKraine  the 
devife  of  all  his  lands,  and  make  it  void  for  a  third  part.  So  it  is  if 
a  man  hath  a  reveriioo  expedant  upon  an  eibite  taile  dry  and  fruit- 
lefTe  holden*  of  the  kine  by  knights  fervice  in  capite,  yet  that  (hall 
reftraine  him  to  devifel»ut  two  parts  of  his  lands  only.  And  where 
the  Hatute  fpeaks  of  a  remainder,  it  is  to  be  intended  only  of  fuch  a 
remainder  as  may  draw  ward  and  marriage  by  the  common  law.  As 
if  a  reverdon  upon  a  ilate  for  life  be  granted  to  one  for  life,  the  re- 
mainder in  fee,  during  the  life  of  the  grantee  for  life  it  is  not  within 
the  ftatute;  but  if  he  dyeth,  this  is  fuch  a  remainder  as  is  within 
the  ftatute,  although  it  be  dry  and  fruitles.  If  a  gift  in  taile  or  a 
leafe  for  life  be  made,  the  remainder  in  fee,  this  remainder  in  fee  is 
not  within  the  flatute.  But  if  a  man  hath  lands  holden  by  knights 
fervice  in  eapite  in  poiTeffion,  reverlion»  or  remainder,  and  is  alfo 
feifed  of  focage  land,  and  devife  by  his  will  all  his  lands,  and  after  he 
felleth  away  the  capite  land,  or  that  land  is  recovered  from  him,  the 
will  is  good  for  the  whole  focage  land.  The  values  both  of  the  third 
part  and  the  two  parts  of  the  lands  (hall  be  taken  as  they  happen  to 
be  at  the  time  of  the  death  of  the  devifor  ;  for  then  his  wUl  takes 
efFca. 

He  that  holds  by  knights  fervice  in  chlefe,  devifeth  by  his  will  a 
rent,  common,  or  other  profits  as  (hall  amount  to  the  value  of  cwo 
parts  out  of  all  his  lands:  this  rent  iifueth  only  out  of  the  two 
parts,  and  the  third  part  is  free  of  it.  And  if  he  hath  lands  holden 
by  knights  fervice,  and  not  in  capite,  he  may  charge  two  parts  of 
the  knights  fervice  land  as  is  af^efatd,  and  all  his  focage  land,  &c. 
And  if  he  hath  onely  focage  Unci,  he  may  by  his  will  charge  it  at  his 
pleafure,  fo  as  the  king's  and  lord's  third  part  is  fttt,  and  the  heire'a 
two  parts  charged;  and  this  is  onely  by  force  of  the  fiatute  of 
34.  H.  8. 

If  a  man  make  a  feofFment  in  fee  of  his  lands  holden  by  knights 
fervice  to  the  ufe  of  fuch  perfon  and  perfons,  and  of  fuch  eilate  and 
eftates,  &c.  as  he  fhatl  appoint  by  his  will,  in  this  cafe,  by  operation 
of  law  the  ufe  and  ilate  vefts  in  the  feof3:br,  and  he  is  feifed  of  a  qua- 
lified fee.  In  this  cafe,  if  the  feoiFor  limit  e dates  by  his  will,  by 
force,  and  according  to  his  power,  there  the  ufcs  and  eflates  grow- 
ing out  of  [he  feofFment  are  good  for  the  whole,  and  the  lail  will  is 
but  diredlory.  (5)  But  in  that  cafe,  if  the  feoffor  had  devifed  the 
land  (as  owner  therof )  without  any  reference  to  the  feofFment  and 
power  thereby  given  then  taking  effect  by  the  will,  it  is  void  for  a 
third  part.  But  if  he  had  formerly  conveyed  two  parts  to  the  ufe 
of  his  wife,  &c.  and  after  devifed  the  rcfidue  by  his  will  without 
any  reference  to  his  power  by  the  feoffment,  yet  this  will  (hall  enure  f  1 1  2*  a*1 
to  declare  the  ufe  upon  the  feoftmcnt,  becaufe  he  had  no  power  as 
owner  of  the  l:.nd  to  devife  any  part  of  it.  (i)  But  if  the  iccfFmer.t 
had  been  made  to  the  ufe  of  his  laft  will,  although  he  dcvilcth  the 

laud 


t.  Co.  84*95. 

fir  Richard  Pex. 
hairs  cafe. 
3.  Co.  33.  But- 
ler and  Baker*! 
cade. 


6.  Co.  17,  18. 

in  fir  Edward 
Ciere's  cafe. 
(8.  Co.  173. 
PofV.  271. 
Cro.  Cba.  38.) 


(5)  Adjudged 
^icb,  W.  Jo.  7. 


f  * '  t< 


Lut-     [iTi.a.] 

(i)  [See  Note  141,] 


i5.  2.  Of  Tenure  in  Burgage:  Se<9i:,  i68, 

land  with  reference  to  the  feofFment,  yet  it  taketh  efFcft  only  \>y  the  (Mo.  280.) 
will,  and  not  by  the  feoffment,  (z)     All  Which  and  many  other 
points  of  intricate  and  abfbufe  learning  you  fhall  more  largely  read 
in  my  Reports* 

«  Sj/mns  afcmn  H*uertt  Afitfin  tTefirefait  a  ik^,  t^c"     For  in  his 
life  time  livery  of  feiiin  could  not  be  made,  becaufe  his  will  is  am- 
bali^tDrie  till  his  death,  and  no  eftate  pAfTeth  during  his  life;  neither  4^*  ^n:  ^i. 
can  lirery  be  made  after  his  deceftfe;  for  then  it  cometh  too  late. 

Here  (^c.)  (3)  implyeth,  that  the  devife  is  good  without  any 
atturnement  of  any  ieuee  or  tenant, 

Scd.  168; 


^^'OTjf^  ament  ^tu  home  tie  pott  ALSO,  though  ^  man  may   not 

granUTj  ne  doner^fes  ienenunts  a  grant,  nor  givej  his  tenements  to 

fafime^  durant  U  cwtrture^  pur  ceo  que  his  wife,  during  the  coverture,  for.  that 

fa  feme  et  luy  ne  font  forfque  un  per/on  his  wife  and  he  be  but  one  perfon  in 

en  ley  j  uncore  per  ttel  cuflome  il  poit  the  law ;  yet  by  fuch  cuftome  he  may 

devifer  per  teftamentfes  tenements  a  fa  devife  by  his  teftament  his  tenements 

feme^  a  aver  et  tener  a  luy  en  feefimple^i  to  his  wife,  to  have  and  to  hold  to  her 

o'uenfeetaHe^purtermedevie^oujpur  in  fee  fimple,  or  in  fee  taile,  or  for 

ternu  des  ans^  pur  ceo  que  tiel  devife  ne  tearme  of  life,  or  yiares,  for  that  fuch 

P^'ffi  5^*^  firfque  apres  la  mart  te  de-  devife  taketh  no  effe6t  but  after  the 

^'i^r;  car  touts  devifes  ne  preignont  death  of  the  devifor.     And  if  a  man 

f0e£f  forfque  apres  la  mort  le  devifor*  at  divers  times  makes   divers  tefta- 

^'t  ft  home  fait  a  divers  temps  divers  ments,  and  divers  devifes,  &c.  yet  die 

ifftamentSy  et  divert  devifes^  t^c.  uncore  laft  devife  and  will  made  by  him  fhall 

le  darrein  devife  et  volunt  fait  per  U^y  ftand,  and  the  others  arc  voyd.     ' 
fftoiera^et  Tautersfont  voides  {s}^        i- 

• 

Z-T  O  Me  tte  poit  granter,  ne  doner,  fes  tenements  a  fa  feme,  l^c}* 

This  opinion  is  \^a]  clcere,  for.  by  no  conveyance  at  the  [«]4.H.  7. 
common  law  a  man  could  during  the  coverture*  either  in  pofTefTion, 
reveriion,  or  remainder,  limit  an  ellate  to  his  wife*     fiut  a  man 
may  by  his  deed  covenant  with  others  to  ftand  feifed  to  the  ufeof  his 
wife,  or  make  a  feoffement  or  other  conveyance  to  the  ufe  Qf  his 
wife;  and  now  the  ftate  is  executed  to  fuch  ufes  by  the  flatuic  [h]    [i']  27.  tt.  t, 
of  27.  H.  8.  for  an  ufe  is  but  a  truiland  confidence,  which  by  fuch  cap.  10. . 
a  mean  might  be  limited  by  the  hufband  to  the  wife.     But  a  man  (^*l«^^*  "'• 
cannot  covenant  with  his  wife  to  Hand  feifed  to  her  ufe;  becaufe  iRoAbr%88;i 
he  cannot  covenant  with  her,  for  the  reafon  that  Littleton  here 
yecldeth  (4). 

**  Durnnt  le  coverture,'*  That  i5>  during  the  continuance  of  the 
marriage.  For  to  cover  in  Englijh  is  te^re  in  Laune,  and  is  fo 
called,  for  that  tht  wife  is  fuS  potejiate  viri,  and  Ihc  is  diiaoled  to  cort- 

trad 

(1)  [See  Note  141.!  •  x.  f^l.  3-  a« 

(3)  See  note  4.  of  tol.  lit.a*  <5)   I'Ue  words  et  Pautres  font  votd&s  »rr 

(4)  Sec  further  ou  this  lubjift  ante  note     not  in  L.  and  M.  Roh,  nor  P» 

VoA.  r.  V 
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\c]  BraQoa>  Ub.   trad  with  any  without  the  confcnt  of  the  huflyand.     [c]  Omniot  qiue 
*•  c«- 1 5«  fuMi  mxorij,  funt  iffius  viri.     Non  bahet  uxor  fotcftattm  Jut,  fed  v*V. 

*•  Unferfin  tn  ley^  Fir  it  ttxorjunt  quafi  unicaperfinat  quia  can 
iaem>  lib.  5.  uiULy  ttfanguis  umu.  Res  licet  fit  propria  uxorisi  'vir  tamtn  ejus  cuf" 
Trad.  5.  cap.  15.    ^^^  turn  fit  capttt  muliiris. 

Plowd.  414.)       made  her  exccatrix  and  dyed,  and  (he  tooke  another  hu/band,  (he 
10.  H.  ;•  20.       might  fe!l  the  land  to  her  hufband,  for  (he  did  it  /»  outer  droit,  and 

her  h«(baDd  (hould  be  in  by  the  devifor  (6). 

# 
«*  Per  teflament.^*     Tefiamentum  is  (as  is  faiJ  before)  teftatio  men* 
tisf  (7),  and  is  favourably  to  be  expounded  according  to  the  mean- 
ing  of  the  teftator.-    Ih  contraSibus  beuigmt,  in  teftamentit  beuiguioTf  fir  [  1 1 2.  u.^ 
refiitutipnibus  bemgmjfima  ittterpretatiofacieuda  efi* 

M^l.  1.  dt.        «c  jifinfemeV    And  Littleton  hirafelfe  yeeldcth  the  reafon;  [/J 
Detifc  » J.  becaufe  the  devife  doth  not  uke  effcd  till  after  the  deceafe  of  the  de- 


ft. H.  5.  8. 
4.  R.  3.  22. 
/  (Cro.  EHz.  9. 
Cro.  Jam.  49* 
290.649.). 


places  for  life  oncly,  &c. 

Bin  albeit  the  laft  will  doth  not  uke  e(Fe£l  antiU  after  his  deceafe, 
yet  if  a  feme  covert  be  feifed  of  lands  in  fee,  (he  cannot  devife  the 
fame  to  her  hufband,  becaufe  at  the  making  of  her  will  (he  had  no 
power,  heingjub  pote/lase  'uiri^  to  devife  the  fame;  and  the  law  in- 
tendeth  it  (hould  be  done  by  coertion  of  her  hulband. 

**  Dingers  teftamcnisP  For  ^voluntas  tefiatcris  eft  amhulatoria  ufque 
ad  mortem  (as  hath  beenc  faid  before)  and  the  latter  will  doth  coun- 
termand the  fird.  And  it  is  trucly  fayd,  that  the  fird  grant  and  the 
lall  will  is  of  the  grcatcft  force. 

"  Di*vers  de*vifis^  Iffc.**     Here  by  C^c.)  is  to  be  underftood  as 
well  devifes  of  chattels  reall  or  perfonall,  as  of  freehold  and  inheri- 
tance:   alfo  that  in  one  will  where  there   be    divers  devifes  of* 
one  thing,  the  laft  devife  taketh  plage.     Cum  duo  inter Je  pugmintia 
reperiuntur,  in  teftamtnto  ultimumratum  eft  ( i  )• 


Soft.  169. 


TT'EM^  per  tiel  cujiome  home  poit      A  LSO,  by  fuch  cuftome  a  man 
^  -^   ^^.ir.^  j.^  r^  ^sAr^^*  ^...  r. —      ^^  may  devife  by  his  teftamcnt,  that 

his  executours  may  alien  and  (cH  the 
tenements  that  he  hath  in  fee  fimple, 
for  a  certaine  fum,  to  diftribute  for 
his  (bule.  In  this  cafe,  though  the 
devifor  die  feifed  of  tlie  tenements 

and 


divifer  per  fm  teftamenl^  que Jei ex- 
ecutors poyent  aliener  et  vender  ^s  tene- 
ments que  it  ad  en  fee  fimple^  pur  cer- 
taine fumme  de  moneyy  a  dijiributcr  pur 
Jon  alme  (2).  En  cejl  cJSy  coment  que 
U  devifor  devie fife  de  les  tene/nentSy 

et 


(6)  [See  Note  143.] 

(7)"Stetiie  note  on  ihis  fort  of  etymology 
infol.  no.  a. 


[ill.  b.] 
(1)  [See Note  144.] 
(1)  [Sec Note  145I 


Lib..  2. 


Of  Tenure  In  Burgage* 


Se&.  163. 


13.0.] 


tt  les  tenements  difcendont  a  fin  heire ; 
mmcore  Us  exfcutorsy  apres  U  mart  lour 
tfflatory  poyent  vender  Us  tenements 
ij/mt  a  etix  devifesy  et  eufter  i'beiry  ei 
mt  /hire  fieffinenty  alienatiofi  et  eftate 
ferfaits  ^Jans  fatty  a  eux  a  queux  U 
^end  ejf  fatt.  Et  ijRnt  pets  veier  icy 
un  csiSy  Ott  hdme  pott  f aire  bialeftatey  et 
uncore  it  n*avoit  riens  en  Us  tenements 
a!  temps  del  ejl ate  fait.  Et  la  caufe  ejly 
fur  ceo  que  la  cujlome  et  ufage  ad  efie 
tiel  [1)4  Quia  confuetudo,  ex  certa) 
cau(^  rationabili  ufitata,  privat  conv- 
muncBi  legem. 


and  the  tenements  defcend  unto  his 
heire;  yet  the  executors,  after  the 
death  of  the  teftator,-  may  fell  the 
tenements  fo  devifed  td  thefti,  and  piJt 
out  the  heire,  and  thereof  make  ^ 
fedffinent,  alien^ition  and  eftate  by 
deed,  or  without  deed,  to  them  to 
whom  the  fale  is  madb.  And  fo  may 
ye  here  fe6  a  cafe,  where  a  man  may 
make  a  lawful  eftate,  and  ytt  he  hath 
nought  in  the  tenements  at  the  time 
of  the  eftate  made.  And  the  caufe  is^ 
for  riiat  the  cuftome  and  ufage  is  fuch. 
For  a  cuftome,  ufed  upon  a  certain 
reafonable  caufe,  depriveth  the  com- 
mon law. 


•^   (gtVE  fis  executors  potent  tdiener  ou  «oenderfes  teftemektsV     And 
^'V^thftt;  which  in  LiitUtonh  time  a  man  might  doe  by  cuflome, 
in  feme  particular  places,  he  may  now  doe  by  the  flatutes  of  32.  and  31.  r  S.  cap.  2, 
34.  ^.'8.  generally.  34.  H.  8.  cap.  5. 

*•  Lei  exeeuters  apret  U  mort  lour  tefleuor  potent  itenderV     Hrre  it 
appeare^f  that  the  executors  having  but  a  power,. as  LittUtoH  put- 

teih  the  cafe>  to  f«Ili  they  muft  all  joyn  in  the  fale.  Then  put  the  cafs>  49.  B.  j.  r6. 

that  one  dies,  it  is  regularly  true,  that  being  but  a  bare  authoritiei  ^^^  A<r.  i-f. 

the  furvivors  cannot  fcl.     But  if  a  man  devifeth  his  land  to -^.  for  ^^J^^'P' 

tcrme  of  life,  aad  that  after  his  deceafc  his  lands  (hall  befoJd  by  his  ^j. «  7.  t%.  iu 

executors  generally,  (as  Littleton  here  patteth  his  cafe)  and  make  14.  h.  8.  6. 

three  or  foure  executors,  and  during  the  life  of  A,  one  of  the  execu-  30.  H,  8.  tic 

tors  dieth«  and  then  A,  dieth,  the  other  tivo  or  three  executors  may  ^'^^[i^  ^'  3'*^ 

fell>  bccaufe  the  land  could  not  be  fold  before,  and  the  pluralf  num-  f^.  Co.  16  ''^* 

ber  of  his  executors  remaine.     But  if  they  had  bcene  named  by  their  ,.  r©.  Abr!  318. 

■ames,  as  by  LS,  I.N.  I.D,  and/.  G.  his  executors,  then  in  that  Mo. 61,62.147. 

cafe  the  furvivors  could  not  fell  the  fame,  becaufe  the  words  of  the  C™*  Cha.  382.) 

teftator  coakl  not  be  faUsfied;and  I  myfelfknew  this  cafe  adjudged.  ^^^  q^  ,..  x 

J*]  A  fpeciall  verdift  was  found,  that  A.  was  feifed  of  certaine  lands  [•]  Hill.  26. EI. 

in  fiee,  and  devifed  the  fame  in  taile ;  and  if  the  donee  died  without  inter  Vincent  & 

ifibf,  that  his  faid  land  (hould  be  foW  by  his  fons  in  law,  he  in  truth  I-ee  in  tile  King's- 
having  iive  fons  in  law.     Orte  of  his  Tons  in  law  died  in  the  life  of  ((^"^J'e^j^  ^^ 

the  donee*  and  after  thedonoe  dyed  without  iffue,  and  then  the  foure  1. 1^0/285. ' 

of  the  fonaesin  law  fold  the  land,  and  it  was  adjudged  that  the  fale  Mo.  147. 

was  good,  becaufe  they  were  named  generally  by  his  fonnes  in  law,  5.  Co.  68. 

and  the  lands  could  not  be  fold  by  them  all;  and  the  words  of  the  ^^^  ^*'  38*» 

will  in  a  benigfie  inCer^itetation  are  fatisfied  irt  the  plurafl  number,  "•«'OAbr.328  ) 
albeit  that  they  had  bat  a  bare  authority  :  but  if  they  had  been  par-        ^^^ 

ticularly  named,  it  had  been  otherwife.  But  if  a  man  devifeih  lands  4.  eh*  DKra/o, 

to  his  executors  to  be  fold,  an.d  maketh  two  executors,  and  the  one  23.  Elix.  Dier 

dieth,  yet  the  furvivor  may  fell  the  land;  becaufe  as  the  llaie,  fothe  37i-   Pafch. 

trull  (hall  furvive;  and  (o  note  the  divcrfity  betweene  a  bare  truft,  3*-  Ehr.  Ro. 

and  a  iruft  coupled  with  an  intcreft.     In  both  ihofe  cafes  the  execu-  ii^°,J*Binco"ni 

fo  refolved  in  Vincent**  cafe.     (x.  Sii.  6.  Poft.  181.  b.  236.  a.  315.  i  ) 


(i)  &c,  in  L.  and  M.. 


tors 


Ya 
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cap.  4. 


f^l  V  Co*  173.   tors  may  [a]  fell  part  of  the  land  at  one  time,  and  part  at  anotheft 
m  Digga'f  cait.  ^  ^^^y  ^j^y  g^^^  purchafcrs. 

In  LittUiOM*s  cafe  aditiic  that  one  executor  had  refofed  to  fell, 
then,  as  the  law  Hood  when  LittUtoM  wrote,  it  was  cleare  that 
the  others  could  not  lell.  But  now  by  the  ftitute  [h]  of  zi,  H.  S. 
it  is  provided,  that  where  lands  are  willed  to  be  fold  by  execa- 
tors,  that  though  part  of  them  refufe,  yet  the  refidue  may  ML 
And  albeit  th&letter  of  the  law  extendeth  onl^  where  execatora 
have  a  power  to  fell,  yet  being  a  beneficiall  law,  it  is  by  coo^udion 
extended  where  lands  are  devifed  to  executors  to  be  fold.  Yet  in 
neither  of  thofe  cafes,  albeit  one' refufe,  can  the  other  make  fale  to 
him  that  refufed,  becaufe  he  is  party  and  privy  |p  the  laft  wUl,  and 
remains  executor  (till.  Mine  advice  to  them  that  make  foch  devifes 
by  will,  to  make  it  as  certaine  as  they  can,  is,  that  the  fale  bee  made 
by  his  executors  or  the  furvtvors  or  forvivor  of  them,  if  his  meaning 
be  fo,  or  by  fuch  or  fomany  of  them  u  take  upon  them  the  probate 
of  his  will,  or  the  like.  And  it  is  better  to  give  them  an  authority 
than  an  eftate  i  unlefle  his  meaning  be,  they  (koold  take  the  profits 
of  his  lands  in  the  meane  time ;  and  then  it  b  neceflary  that  ne  de- 
vifeth,  that  the  meane  profits  till  the  fale  (hall  be  afiets  in  their  hand^ 
for  otherwife  they  flum  not  be  fo.  But  hereof  thus  much  fliaU  fnf* 
fice  ('z). 

^1  Air^*  '^  "  Et  nt /ain/eojfmimt.'*    For  albeit  the  executors  in  this  cafe 

39.  AX  17.     '  ^^^^  ^^  eftate  or  intereft  in  the  land,  bat  only^  a  bare  and  naked 

1 3!  E.  3.  Devife  power.  Yet  this  feoffment  amounteth  to  an  alienation,  to  veft  the  land 

3.  14.  H.  S.  10.  in  the  feoffee,  as  it  appeareth  hew,  and  the  feoffee  fliall  be  in  by  the 

15.  H,  7. 1  a.  b.  devifor. 
(9.  Co.  77*  a.) 


(i.  Leon.  60.) 
Tr.  J17.  H.  8.  in 
the  Common 
Place,  Seijeant 
Bcndloe*s  Re- 
port. 

(i.  Rol.  Abr. 
329.  I.Leon. 
$7.  Its) 


19.  H.  6. 
(i.LeoB.  31.) 


♦  t.  4'  4- 

IX.  H.4.  7, 

39.  H.  6.  39. 
7.  H.  6.  I,  2. 
^.H.  6.56, 


"  Ferfa'it  ou/aum/aiu^^  And  therefore  if  by  the  cufiome  a  man 
devifeth^  that  a  reverfion  or  any  other  thing  that  lyeth  in  mnt  (hall 
be  fold  by  the  executors,  they  may  fell  the  fame  without  deed  (3) ; 
for  the  vendee  (hail  be  in  by  the  devifor,  and  not  by  the  executory 
as  hath  beene  (aid. 

'*  Ccnfuetudo  ex  certd  caufa  rationaiili  u/ttaii  privai  conuntMem  It* 
gem,^*  i^ia  con/uetude  contra  rationem  iMtroduSa  p^iius  mfkrpath 
quam  conjuctudc  apftlluri  dehtt*  Confiuituio  fr^/crifim  ft  leptima  vim* 
tet  legem* 

**  Privat  commuMim  legemV    For  no  caftome  or  prefcription  can 
take  away  the  force  of  an  ad  of  parliament  (4) ;  and  therefore  Z//.* 
.  tUton  materially  fpeaketh  here  of  the  common  Uw. 

8.  H.  7. 4.    8.  £lu4  Dier  247.    (1.  RoU.  Abr.  266.  4*  laft.  17^  *98«  303.) 


(a)  [See  Note  t4£.]  39.  H.  €.  is  in  io,  23. 

(;)  The  caie  cited  in  the  margin  fi^om        (4)  See  11  j.  a. 


Sea. 


Lib.  2. 


Of  Tenure  in  Burgage, 


Seft.  1701 


Seft.  170. 


TC^T  kota^  que  nul  cuftome  eft  ahvj^ 
-   -  "^  ahUy  mefque  tiel  cuftome^  aue  ad 

1 3'  *^ J  tft  ^fi P^^  *^^^^  ^  prefcription^  JciL  de 
temps  dont  memorie  ne  curt.      Mes 
divers  apinims  ont  efte  de  temps  dont 
memory^  bfe.  et  de  title  per  prefer iption^ 
que  i/i  tout  un  en  ley.     Car  afcuns  ont 
dit^  que  temps  de  memory  ferra  dit  de 
temps  de  Imitation  en  un  bnefe  de  droit  \ 
feilicetj  de  temps  h  roy  R«  ^  i.  puis  le 
CoHfueJiy  come  eft  done  per  leflaiute  de 
Weftminfter  i.  pur  ceo  que  le  briefe  de 
droit  eft  lepluis  baut  briefe  en  fa  nature^ 
que  poit  efire.     Et  per  tiel  briefe  borne 
pott  recover  fon  drott  de  la  pojpjjtonfon 
eiunceftors  de  pirns  auncient  ttmps^  que 
home  purroit  per  afcun  briefe ptr  le  ley^ 
bfc.     Et  enfant  que  il  eft  done  fer  le 
dit  eftatutey  que  en  briefe  de  drott  nul 
foit  oye  a  dtmander  de  le  feifinfon  aun^ 
ceftors  del  puis  longe  temps  que  de  temps 
le  roy  R.  avantditj  ijjint  ceo  eft  prove^ 
que  continuance  de  PqffeJKofi^  ou  outers 
cuftomes    et   ufages    ujes   puis  le  dit 
temfSy  eft  le  title  de  prefcription^  feff* 
£c  00c  certum  eft«     m  auters  ont  dity 
que  bien  et  verity  eft^  que  feifin  et  con^ 
tiniuxncepnis  le  dit  limitation  {l)  eft  un 
title  de  prefcription^  come  eji  avantdit^ 
etptir  caufe  avantdit.    Mes  ils  ont  dit^ 
que  ily  auxy  un  outer  title  de  prefcrip- 
timty  que  fuit  a  la  common  ley  devant 
etfcun  eftatuti  di  limitation  de  bnefe^ 
(Sc.  et  ceo  fuity  lou  un  cuftome^  ou  un 
ujagej  ou  outer  chrfe^  ad  efte  ufe  de 
temps  dont  memorie  des  homes  ne  curt  a 
k  contraries     Et  ils  ont  dity  que  il  eft 
prove  per  le  pleder  un  title  de  prefcrip- 
tion  de  cuftome  {%).     II  dirroy  que 
tiel  cuftome  ad  efte   ufe  de  tempore 
cujus  contrarium  memoria  hbminum 
non  exiftit^  et  ceo  eft  autant  a  direy 
quant  tiel  matter  eftpledey  que  nul  home 
adenque  en  vie  ad  oye  afcun  proof e  a  le 
coutraryy  ne  avoit  afcun  conufans  a  le 

contrary : 


A  ND  note,  diat  no  cuftome  is  to 
"^^  bee  allowed,  but  fuch  cuftome, 
as  hath  bin  ufed  by  tide  of  prercription, 
that  is  to  fay,  from  time  out  of  minde. 
But  divers  opinions  have  beene  of 
time  out  of  mind,  &c»  and  of  title  of 
prelcription,  which  is  all  one  in  the 
law.     For  foine  have  (aid,  that  time 
out  of  mind   ftiould  bee  faid  from 
time  of  limitation  in  a  writ  of  right ; 
that  is  to  fay,  from  the  time  of  king 
Richard  the  firft  after  the  Conqueft, 
as  is  given  by  the  ftatute  of  Weflmin* 
Jler  the  firft,  for  that  a  writ  of  right 
is  the  mdft  high  writ  in  his  nature, 
that  may  be.     And  by  fuch  a  writ  a 
man  may  recover  his  right  of  the 
poilefHon  of  his  anceftors  of  the  moft 
ancient  time,  that  any  man  may  by 
any  writ  by  the  law,  &c.     And  in  (b 
much  that  .it   is   given  by  the  faid 
eftatute,  that  in  a  writ  of  right  none 
ihall  be  heard  to  demand  of  the  feifin 
of  his  anceftors  of  longer  time  thaa 
of  the  time  of  icing  Richard  aforefaid, 
therefore  this  is  proved,   that,  con- 
tinuance of  pofleffion,  or  other  cuftoms 
and  ufages  ufed  after  the  fame  time, 
is  the  title  of  prefcription,  &c.     And 
this  is  certaine.      And*  others  have 
did,  that  well  and  truth  it  is,  that 
ieifin  and  continuance  after  the  limi- 
tation, &c.  is  a  title  of  prefcription,  as 
is  aforefaid,  and  by  the  caufe  aforefaid* 
But  they  have  fayd,  that  there  is  alfo 
another  title  of  prefcription,  that  W2is 
at  the  common  law  before  any  efta* 
tute  of  limitation  of  writs,  &c.  and 
that  it  was,   where   a  cuftome,  or 
ufage,  or  other  thing,  hath  beene  ufed, 
for  time  whereof  mind  of  man  run- 
neth not  to  the,  contrary.     And  they 
have  faid,  that  tiiis  is  proved  by  the 
pleading,  where  a  man  will  plead  a   * 
title  of  prefcription  of  cuftome.     liee 

Ihall 


(1)  ^c*  10  L.  and  M.  and  Roh.         (2)  ^c.  in  L.  and  ^L  and  Roh« 
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contrary  \  et  iniant  qui  tlel  titU  de  pre-  ihall  (ay,  that  fuch  cuftome  hath 
fcriptionfuit  a  k  common  /ry,  et  nient  becnc  ufed  from  time  whereof  the 
cujie  per  afcun  eftatute^  ergo,  il  demttrt  memory  of  men  runneth  not  to  the 
come  ilfutt  a  It  common  Uy\  et  le  pluis  contrary,  that  is  as  much  to  fay, 
iejl^  enfant  que  la  dit  limitation  de  when  fuch  a  matter  is  pleaded,  that 
^rifp  de  droit  {^)  (fl  dt  cy  long  temps  no  man  then  alive  hath  heard  fsq 
fajfe  (4).  Ideo  de  hoc  quaere,  Et  proofe  of  the  contrary,  nor  hath  no 
plufors  outers  cuflomes  et  vfages  ont  knowledge  to  the  contrary ;  and  in- 
tiels  ancient  burgbes.  fomuch  that  fuch  title  of  prefcription 
was  at  the  common  law,  and  not  put  out  by  an  eftatute,  ergo^  it  abideth  as 
k  was  at  the  common  law ;  and  the  rather,  infomuch  that  the  faid  limita- 
tion of  a  writ  of  right  is  of  fo  long  time  pafTcd.  Ideo  quare  de  hoc.  Ani 
many  other  cuftomes  and  ufages  have  fuch  ancient  boroughes. 

(4.  Co.  Lttttrcrs  «  PRESCRIPTIONS  Piefcripiion  is  a  title  taking  his  (bb- 
a  Rol?  Abr'  ^^'  **"^*  ^^  "^*  *"**  '^""^  aHowcd  by  the  law.    i>^>fi>/i>  efi  ti^ 

aic,  166.  '  '•'^**  ^*  ^  '*  Uinpunjkbfiantiam  capiens  ab  atstb^tttie  Itgis.  i»  tke 
1.  Sid.  161.       .  comrooo  law  a  prefcripcion,  wbicb  i$  peribnaU  it  for  the  Bwft  p»i* 

I.  Roll  Ahr.  apDlyed  tp  peifens,  being  made  In  the  nanif  ^f  a  oertain  perTiM  a«4 

560.  c 66.  0/  his  anceiiors,  or  thofe  whofc  eftate  he  bath ;  or  io  bodies  pcUti^wa 

rrii.  -60  ^^  corporate  and  ihcir  prcdcccfFors  \  for  ai  a  namrall  bhdy  w  faid  tQ 

^  '*  have  anceftors,  fo  a  body  politique  or  corporate  \%  (aid  %)  have  pic-* 

^a  n    c^  dcccflbrs.     And  a  cuftome,  which  is  local!,  U  alledged  in  no  perfoo, 

4.  b  66  )  **  ^°^  '^^^  ^"^*"  ^^^^  mannor  or  other  place.     As  taking  one  exam- 

iz.  E.  4!  I, ».  P^*  ^^^  "^*"y-  -^^  ^-  ^^^^"^^  ®^  ^he  mannor  of/),  in  fee  prcfcribcth  thus : 

MariK,  Br.  that  /.  5.  his  anceftors*  and  all  thofe  whofc  eftate  he  hath  jn  the  fayd 

l^refcr.  loo.  manner,  have  time  oot  of  minde  of  naaa  had  and  nfed  to  hkvecom« 

^.  E.  e.  Dy.  71.  mon  of  pafture,  &c.  in  fuch  a  place,  Ac.  being  the  land  of  foroa 

it  177,  other,  &c.  as  pertaining  to  the  £iytl  manner.  This  properly  we  caU  % 

43'.  E.  3!  s».  P»^fcnpiion»  A  cuftome  is  in  this  manner.  A  copyhokkr  of  the  maii- 

7.  H.  6.  a4.  nor  of  D.  doth  plead,  that  within  the  fame  mannor,  tha«  is  and  balk 

12.  H.  6.  14*  beene  fuch  a  cuftome  time  out  of  mind  of  man  ufcd,  that  all  the  copy- 
itfcrinf  ^1^  holders  of  the  faid  mannor  have  had  and  ufed  to  have  com«Pn  <rf 
4$.  Aff.  i;  pafturc,  &c.  in  fuch  a  waft  of  the  lord,  parcell  of  the  faid  roaonor,  &c. 
40.  AfT.  27. 41.  ^"crc  the  pcrfon  neither  doth  or  can  prcfcribe,  but  alledgctb  the  cuf- 
ai.  E.4. 53,  54.  tome  withm  the  mannor.  But  both  to  cuftomes  and  prefcription?, 
(9.  Co.  57.)  tbefe  two  things  are  incidents  infcparabic,  viz.  poffeffion  or  ufiige, 

and  time.  Poflcffion  rauft  have  three  qualities :  it  maft  belong,  cobti- 

Bria.fc.  51, 52,  Dual,  and  peaceable ;  knga,  conttnya,  et  pacifiea :  fbr  it  is  faid,  /r«r/- 

feruntur  dominia,  fine  titulo,  et  traditkne,  per  u/Ucmpthmm/pk  per 

Uttgam,  continuamy  et  pacifcam  pof^fionm.     longa,  i.  e,  petj/patium 

temporis  per  legem  defining,  of  which  hereafter  fliall  be  fpekm.  Cm- If  1 4.  ^ 

tmuam  dico,  ita  quad  mnfit  legit inCe  interrupin.     P^cijicam  di49»  «W 

/  conienticjafuerit,  idem  erit  fuodprOtf,  Ji  coniMio/Herit j^tfi^     OiJ 

'verns  dominui,  ftatim  cum  intri^r  'vel  d^ijw-  ingrtffus  faitfdt  Xuji»am» 

mtatur  tales  ^virihus  repelkre,  et  expellere,  Ifeet  id  qucd  imcep4rtt  Mrdn-- 

cere  non  pcffit  adejfeaum,  dum  tamen  cum  defumt,  ddigemfii  ^impe^ 

Bria.fol.222.b.  trandum  et  prcfequendum,  Lengus  ujtu  nee  per  'vim,  nee  clam^n^c  precarA^ 

13.  E.  4.  6.  If  a  man  prefcribcth  to  have  a  rent,  and  likewife  to  take  a  dif- 

treffe  for  the  fame,  it  cannot  bee  avoyded  by  pleading,  th«  the  rent 
hath  beene  alwaycs  payd  by  ooherfion,  albeit  il  began  by  wrong- 

-  Vm 

(3)  &c.  in  L,  and  W.  and  RoL      (^)  ^c.  in  L.  ai»d  M.  ap^  Roh. 
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"  Un  titU  di  prtjeripiien.**  Seeing  that  prcfcription  maketh  a 
title,  it  is  to  be  feene;  firft,  to  what  things  a  man  may  make  a  title 
by  prefcripiicn  without  charter ;  and  ftcondly,  how  it  may  be  loft  by 
inccrrupiion. 

For  the  firft,  as  to  fuch  franchi fes  and  liberties  as  cannot  be  feifed  (^'-  *  Stud.  i6. 
as  forfeited,  beTore  the  caufe  of  forfeiture  appeare  of  record*  no  J'  ^*  V"^ 
man  can  make  a  title  by  preicriptien,  becaafe  that  prefcription  be-  Vrtkh^iA^ 
ing  but  an  ufage  in  pais,  it  cannot  [  *  ]  extend  to  fuch  things  as  cannot  s^^  £.  4. 6.  ' 
bee  feifed,  nor  had>  without  matter  of  record:  as  to  the  goods  and  '•  H..7.  23. 
chattels  of  traitors,  felons,  felons  of  themfelves,  fugitives,  of  thofc  9"  j^-  7-  ".ic.- 
114*  b.J  that  be  put  in  exigent,  deodands,  conufance  of  pleas,  to  make  a  cor-  J'  ^"     ^^\^ 
poration,  to  have  a  fan^uary,  to  make  a  coroner*  &c.  to  make  con-  45.  Efj? 'i. 
fervators  of  the  peace,  &c.  (1  )•  2.  E.  4. 26, 

(9.  Co.  59, 
Doc.  Pbc.  103.  a.  RoH.  Abr.270.)        [•]  Flcta,  lib.  1.  cap.  25.   Brit  f.  6.  *  15.    44.  Aff,  p.  f. 
49.  E.  3.  ^.  bcanf.  Fl.  Cor.  ii.  51.     5.  Co.  109,  110.     9.  Co.  29.     (Poft.  195.  a.   %,  Roll.  Abr. 
114.265.)      (2.  Ro.  Abr.  270.     9.  Co.  29.    Poft.  195.  t.)  '  ' 

[e]  Bat  to  treafure  trove,  waifes,  eftraies,  wrecke  of  fea,  to  hold  [«]  22.  B.  3» 

pleas,  courts  of  kets,  hundreds,  &c.  infange  thWfe,  outfan^e  thiefe,  Coron.  241. 

to  bare  a  parke,  warrenj  royal!  fiihes;  as  whales,  flurgions,  &c.  ^o^^;''*^^ 

,  hyrts,  markets,  franke  foldage,  the  keeping  of  a  gaole,  toUe,  a  cor-  p^fcript  ^c 

poration  by  prefcription,  and  the  like,  a  man  may  make  a  title  by.  n.  h.  4.  i<f.* 

ufage  and  prefcripuon  oncly  without  any  matter  of  record.     [*]  21.  H.  7.  3^. 

f7</r  Se^t  310.  whcfc  a  man  (hall  make  a  title  to  lands  by  pre-  9*  £  4- 1»* 

fcription.  39*  E.  3.  35. 

But  it  is  to  be  obfcrved,  [/]  that  although  a  man  cannot,  as  is  J,*h.  1. 2?. 
aforefaid,  prefcribe  in  the  faid  franchife  to  hkvc^ona  it  ca/aUapro-  F.  N.B.  91.' 
dit§rtim,  felmum,  ^c.  yet  may  they  and  the  like  bee  had  obliquely,  or  i*  H.  7.  24. 
by  a  flieane  by  preicription;  for  a  county  palatine  may  be  claimed  ^f*™^-  P'-  Cor, 
by  prefcription,  and  by  reafon  thereof  to  have  Una  it  catalia  prodito-   ^^  ^'  ^'  3-  4- 
rum,/elomim,^c.  ,  z.'z^^Vx'J^c 

Prefer.  57.    44.  AflT  pi.  [•]  8.  H.  6. 16.  [/]  11.  E.  4. 16.       32.  H.  6.  25.       12.  Eii«, 

Dier  288,239.       J  I.  £.  3.  tic  lll'iie  40.        (2.  Ro.  Abr.  271.      2.  Inft.  19.   Cro.  Juxv  155,  i^i^* 
454O       15*  E-  3*  tit.  Judgment  133.       14.  £.  3.  ibid.  155. 

As  to  the  fecond,  by  what  meanss  a  title  by  prefcription,  or  cuf- 
tome,  may  be  loft  by  interruption.  It  is  to  be  knOwne,  that  the  title, 
being  once  gained  by  prefcription  or  cuflome,  cannot  be  loft  by  in- 
cerruption  o!  the  poflfefiion  for  ten  or  twenty  yearcs,  but  by  inter- 
ruption in  the  right ;  as  if  a  man  have  had  a  rent  or  common  by 
prefeription,  unity  of  poflcilion  of  as  high  and  perdurable  elliate  is 
an  interruption  in  the  right. 

In  a  writ  of  mefne  the  plaintife  made  his  title  by  prefcription, 
chat  the  defendant  and  his  anceftors  had  acquited  the  plaintive  and 
his  anceflors  and  the  terre  tenant  time  out  at  minde,  &c.  the  de- 
fendant tooke  iflue,  that  the  defendant  and  his  anceltors  had  not  ac- 
qoited  the  plaintife  and  his  ancellors  and  the  terrc-tenaiu  ;  and  the 
jury  gave  a  fpecial  verdid  that  the  grandfather  ^f  the  plaintiie  waa 
enfeoffed  by  one  Agnes,  and  that  /ignts  and  her  anceftors  were  ac-  (2.  Ro.  Abr.  ■ 
quitted  by  the  anceitors  of  the  defendant  time  out  of  minde  before  271.  278.; 
that  time,  fince  which  time  no  acquitalJ  had  bcene ;  and  it  was  ad- 
judged and  aiiirmed  in  a  writ  of  errpr,  that  the  plaintife  ihuuid  re- 
cover his  acquitall,  for  that  there  was  once  a  title  by  prelcription 

veiled, 

(i)  See  an  obfcrvation  on  this  do£lrinc     the  peace,  in  a*  Hawk.  PI,  C.  b«  2.  c.  8. 
againll  prefcribing  to  make  confervators  of  ^   f.  10. 

Y  4. 


N. 
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vefted,  which  cannot  be  taken  away  by  a  wronefull  ajfir  to  acquite 
of  lace  time :  and  albeit  the  verdi^  had  foand  againll  the  letter  of 
|he  iflue»  yet  for  that  the  fubftance  of  the  iflne  was  found,  viz.  a  fuf* 
ficient  title  by  prcfcription,  it  was  adjudged  both  by  the  court  of 
common  picas,  ard  u  the  writ  of  error  by  the  court  of  king'^ 
bench  fur  the  plaintife;  which  is  wonhy  of  oblbryation.     So  a  mQr 
[•]  Mich.  43*     dus  dtcinuindi  was  ailed ged  [  *  ]  by  prcfcription  time  out  of  minde  for 
&44  ElU.ina    tithes  of  lambes;  and  thereupon  Iflue  joyned;  and  the  jury  found, 
prohibition  be-     y^^^  before  twenty  yeares  then  laft  pail  there  was  fuch  a  prcfcription. 
^TT'd  Hicks       *"^  *^^*'  for  thefe  twenty  yeares  he  had  paid  tithe  \zxt^  in  fpecie. 
xica^of  Edqion-  And  it  was  objeded,  i.  That  the  iffue  was  found  againft  the  plain- 
ton  dcfenia.'.t  in  tife,  for  that  the  prefcription  was  generall  for  all  the  time  ot  pre- 
thc  Kind's  fcription,  and  twenty  years  fail  thereof.     2.  That  the  party  by  pay- 

?^"^'**^P>  fli  cf  "^^""^^^^  tithes  i«^r«>  had  waived  the  prefcription  or  cuilome.  But 
Wm;on*'s  cafc.*^  "  ^^^  adjudged  for  the  plaintife  in  the  prohibition ;  for  albeit  the 
6.  Co.  69.  modui  dtcimunii  had  not  bin  paid  by  the  fpace  of  twcfity  yeares,  yet» 

3  Co.  9.  2.  Ro.  the  prefcription  being  found,  the  fubiiance  of  the  ifiue  is  found  for 
A»ir.  »9i.}  (),e  plaintife.     And  if  a  man  hath  'a  common  by  prefcription,  and 

taketh  a  leafe  of  the  land  for  twenty  yeares,  whereby  the  common 
is  fufpended,  after  the  yeares  ended,  ne  may  claime  the' common  ge- 
nerally by  prcicription.  for  that  the  fufpeniion  was  but  to  the  pofief- 
fion  and  not  to  the  right,  and  the  inheritance  of  the  common  did  al- 
wayes  rerharne;  and  when  a  prefcription  or  cullome  doth  make  a 
title  of  inheritance  (as  Littlet9n  fpeaketh)«  the  partie  cannot  alter  0^.  , 

waive  the  fame  in  fait  (2). 

fDr  &  Stud.  ''  Temps  dojft  metMry,  faff,  et  dt  title  per  pr$/eripticnt  que  eft  tout  itn 

17.  a.)  '«  ^^'*'  ^o  as  the  time  prefcribe'd  or  defined  by  Uw  is,  time  whereof 

[r]  Braaon,  foL  there  is  no  meinorie  of  man  to  the  contrary,     [e"]  Omnis  quereJa,  et 

314.  omnis  aSio  inJuriArum,  limita  infra  eerta  iemfpra* 

'^  Temps  de limitation.^*  Limitation, as  it  is  taken  inlaw,  is  acer- 
(i.  Ro.  Abr.  taine  time  prefcribed  by  ftatute,  within  the  which  the  demandant  in 
6S5.)  the  adtion  mull  prove  himfclfe  of  fomc  of  his  ancellor^  to  be  feifed. 

f/]Regift.  158.  "  En  brief e  de  drcity     In  [/]  anciei>t  tifne  the  limitation  in  a 

Braa.  fo.  37 :•  writ  of  right  was  hbm  the  time' of  H.  \,  wl^ereof  it  was  faid  a  tempore 

5-  ^^  P*  *•    '  regis  Henrtcijenioris,     Aft(  r  that  by  the  ftatuteof  [g'\  Merton  tne  li- 

?f1  Sut.*dc°  niuauon  was  fiom  the  time  of  //.  2.  and  by  the  ftatiite  [h]  of/f.  i. 

M..t.  20.  H.  3.  th^  limitation  was  from  the  time  of  R,  i.    And  this  is  that  limitation;, 

ca.  8.  that  LitiieUn  here  fpcaketh  of.     Whereof  in  the  Mirror  in  reproofc 

[i?]  Weft.  1.  an.  qF  t.'ie  law  it  is  thus  iaid  :   [/]  Abufitm  eft  de  counter  cyltmgo  temps ^ 

1^  d  W  ^  ^<?A«/  nul  ne  poet  teftmoigner  de  -vieu  et  di  oyer,  jue  ne  dure  myginerai" 

ilLuL^B.  ment  oufter^o  ans. 

[ij  Miri(5rca.  5.  fedl.  i. 

Glanvil.li.  13.         T*?^^  of  limitation  is  twpfc^d:  firft,  in  writs;  and  that  is  bv  di-  [lI5'  ^. 

c.i.  3.  &  34.  vers  ai^ls  of  j  arliamtnt :  fecondly,  to  make  a  title  to  any  ihlicri- 

Mirror,  c.i.  5.  tance ;  and  that  (as  Littleton  here  faith)  is  by  the  commop  law. 
fcdJ.  4.  Fkt^,  Limitation  of  times  in  vvrits  ib   provided' by  the  faid  ftatute  of 

1*4!  c!  c.  Brit-  ^'^^^^  (0>  ^^^  ^'t<=f  t>y  the  faid  ilaiutc  of  iV.  i,  which  Littleton 
ton,  toj.  79. 82,'  '  Aere 

Hia<aon,  1.  2.  f,  52.  &  f.  179.  255.  3-3. 

^i)  It   is    ohfervable,  that  mr.  fc-rfcnnt  title  R S.— T, 

Rolli    ;u  incorporattd  moft  ofthc  preceding  '         * 

s   relative    to    prcfcription    into    his  [liS- a.] 
'\  r  l.ii^MU.  See  Ro.  Abr.  tit.  PrefcHpiion,         (1)  See  cap.  39.  and  lonl  Coke's  Com* 

^'i  'AU  uua.t.onal  matter  m  Vm.  Abr.  lame  mcntary  upon  it  iu  a,  Inft.  »38.  **     ' 


Lib.  i.  Of  Tenure  i.i  Burgage.  Sc€t.  tych 

here  citeth,  and  which  was  in  force  whea  he  wrote,  bat  it  fince  al- 
tered by  a  profitable  and  neceflary  ftatute  {i]  made  anno  ^2.  H.  8.  [k]  32.  H.  ^« 
and  by  that  slA,  the  former  Umitauon  of  time  w  a  wru  of  light  is  »p-  ^  See  tfae 
changed  and  reduced  to  threefcore  ycarcs  next  before  the  tefii  of  the  ^°j^^J^ 
writ;  and  (b  of  other  adions,  as  by  the  ilatuce  at  large  appeareth.  Mcrtoo^c.^. 
But  it  is  to  be  obferved,  that  this  a£l  of  32.  H.  S.  extendeth  [/J  aot  [/j  Mich.  ^o,m 
to  SL/§rmnioH  in  the  di/cinder  (z),  nor  to  the  fervicea  of  eicoage  ho-   x  1.  ElicDyar 
mage  and  fealty  (3).  for  a  man  may  live  above  the  time  limited  by  *7*-^^>*»^H- 
the  aft.    Neither  doth  it  extend  to  any  other  fervice,  which  by  com-     *"  *  **^' 
mon  pofiibility  may  not  happen  or  become  due  within  fixty  yeares, 
as  to  coyer  the  hall  of  the  lord, 'or  to  attend  on  his  lord  when  he  goeth 
to  warre»  or  the  like ;  nor  where  the  feifin  is  not  traverfable  or  iflua- 
bie  (4).    Neither  doth  it  extend  to  a  rent  created  by  deed  (5),  nor  4«  Co- 10.  tc  11, 
to  a  rent  referved  upon  any  particular  eftate;  for  {«]  in  the  one  cafe  ?*i*o'c*^% 
the  deed  is  the  titlcf»  and  in  the  other  the  refervation  ;  nor  to  any  writ  ^7  William  ^ 
of  right  of  advowlon»  ^uan  impediti  or  ai&feof  darr4int  prejhitmeni  Fofter'tckfe. 
(for  there  was  a  parfon  of  one  of  my  churches  that  had  been  incum- 
bent there  above  fifty  yeares,  and  dyed  but  lately)  or  any  writ  of 
right  of  ward,  or  ravicftment  of  ward>  &c.  but  they  are  left  as  they  7.  Mar.ParliaiB. 
were  before  the  ftatute  of  32.  H.  8.  (6).    But  hereof  thm  much  for  »•  cap.  5. 

the  better  underAandin^  of  LittUun  ihall  fufiice  (7).  Vidciy.E. 3.11, 

**  PI.C01n.37uk 

'<  De  iemfs  U  rey  R,  I.'*     And  that  was  intended  from  the  firft  Vide34.H.5.3fi. 
4ay  of  hb  raigne;  (or  (from  sbt  time)  being  indefinitely^  doth  in- 
clude the  whole  time  of  his  raigne,  which  is  to  be  obferved. 

"  Brufe  de  droUr  Bre*ve  de  rtSo,  a^  writ  of  right;  fo  called,  for 
ihat  the  words  in  the  writ  of  right  are^  ^wdjin§  dilaiione  plenum  ru- 
turn  tineas^ 

*«  Title  de  pre/cription  at  commem  /ey,  l^c,  de  temps  dwt  memorie  dis  BraA  lib.  4. 
ffcnei  ne  curge  ai  contrarie.**     Dccere  oportet  Unburn  iempus,  i^  iongum  fol.  230. 
pjum  iltum,  *uix,  qui  ixcedit  mimariam  hominum ;  tak  enim  tempui/uf^  T^txzy  iii>,  4. 
J^it  fro  jure.  (^C^-,..  D,. 

"  Afcuu  proof e  aJ  coafraire,**  For  if  there  be  any  fufficient  proofe 
of  record  or  writing  to  the  contrary^  albeit  it  exceed  the  memory,  or 
proper  knowledge  of  any  man  living,  yet  is  it  within  the  memory  of 
man;  for  memory  or  knowledge  is  tv^o-fold.     Firft,  by  knowledge  (8.  Co.  r^i.) 


\i  is  faidy  when  we  will  by  any  record  or  writing  commit  the  memory  sj'  h.  7'  7 

of  any  thing  to  poUerity,  it  is  faid>  trader e  numori.c.     And  this  is  xi.  H.  7.  2r. 

the  reafoiif  that  regularly  a  man  cannot  prefcribe  or.  alicdge  a  cuf-  l^y"  *3«  ^i«* 

tome  againft  a  ftatute,  becaufe  that  is  matter  of  record,  and  is  the  ^^3* 
Iiigheft  proofe  and  matter  of  record  in  law.     But  yet  a  man  may 

Srefcribe  againft  an  a£l  of  parliament,  when  his  prefcription  or  cuf- 
)me  is  faved  or  preferved  by  another  aft  of  parliament. 

There  is  alfo  a  diverfity  betweene  an  ad  of  parliament  in  the  ne-  (i.  Ro.  AbT.261 

gative  and  in  the  affirmative;  for  an  aflirmative  adl  doth  not  take  4-  i"'^*  ^74» 

r  '  29^.303. 

2«Iaft.  20.   II.  Co.  63.    22.  Co.  22.    Plow.  207.    Cfo.  Jam.  313.     2.  Rol.  Abr.  266.} 


away 
\^)  [Sec  Note  14.8.]  (5)  [Sec  Note  150.] 

'3)  Ace.  3.  Lev.  21.  (6)  [See  Note  151. f 

4)  [S:c  Note  149.]  (7)  [Sec  Note  152.]      . 


1 

\ 


•  z.    Cap.  lo,*^  Of  Tenure  in  Burgage.       Sedt;  170* 

away  a  cnft(mie  (8)  ;  as  the  (brtKes  of  wills  of  3  2.  and  34.  H.  8^  doe 
Aot   take  away  a  cnfteme  to  devife  lands,  as  it  hath  been  often  ad- 
judged.    Moreover,  there  \9  a  di rerficy  betweene  ftatutes  that  be  in 
the  negatiref  for  if  a  ftatate  in  the  negative  be  declarative  of  the 
ancient  law,  that  is  in  affirmance  of  the  common  law,  there  afwell  as 
'  a  man  may  prefcribe  or  alledge  a  coflome  agatnft  the  common  law, 
ib  a  man  may  doe  againft  fuch  a  ftatate ;  for,  as  our  author  faith, 
Magni  Charts,    c^/ugtudt,  f3c.pri^at  cdmtmtmm  Ugfm  (9).  As  the  ftatate  of  Magnm 
(?'lIon.  18.)     ^f^^ta  provideth  that  no  leet  ihalt  be  holden  bat  twke  in  the  yeare 
[ «]  6.  h!  7/2.     (10) ,  yet  a  man  may  prefcribe  to  hold  it  oftener,  and  at  other  timea 
S.  H.  4.  34.        (i  1) ;  for  that  the  llatute  [a]  was  but  in  affirmance  of  the  common 
12.  H.  7.  iS.      law  (la). 

?i!  H.^6!^."'  ^  *^^  ^**«^«  M  0^34*  ^'  »•  (»3)  provW«h»  tJ»t  none  (halt  cot 
I«j  34.  £.  1."  downe  any  trees  of  his  owne  within  a  forcft  without  the  view  of  the 
lit.  Foreft.  forre/ler;  but  inafmuch  as  this  a^fl  is  in  affirmance  of  the  com** 

Kaft.  t.  E.  )•  mon  ]a^^  ( 14),  a  man  may  prefcribe  to  cot  downe  his  woods  within 
aKc^lac  0.  *  fo»«ft  without  the  view  of  the  forefter  (15).  And  fo  was  it  ad- 
2.Ro!.Abr*a66!  j^^^g^  in  1^«  ^/«*  in  the  exchequer  by  fir  Edward  Sandirs  cbiefe 
Ante  a.  Poft.  '  baron,  and  other  the  barons  of  the  exchequer,  as  iir  Jckn  Pepbam 
S65.  b.  ft33.  a.  cbiefe  juftice  of  the  king's  bench  reported  to  me. 
Cro.  Jam.  1 55.  j^  ^^  ^jre  of  the  foreft  of  Picktring^  before  miltmgkhy  Hunger- 
R]  ItU^Picto-  /•'''  *"^  Hanhury  juftices  itinerants  there,  arnio  8.  £.  3 .  I  reade  [^] 
Kg  ann.'  %.  E.  3.  *  claime  made  by  Henry  dt  Percy ^  lord  of  the  mannor  of  Semtr  within 
Jtot.  38.  the  faid  fored.     The  foreftors,  verderours,  and  regarders  found  his  . 

claime  to  be  trne,  viz.  quhd  pradi^us  Henri cus  de  Percy,  ^  ornnesan^ 
fS.  Co.  136.        teaffores/ui  tenentcs  manerium  frtedi&^m^  a  tempore  qu$  non  extat  «^-  fl  I  T,  b» 
Cro.  Jam.  155.)  moria,  li  fine  interruptiene  aiiqualii  tenuerunt  prstdiBum  manerium  cum 

pertinentm  extra  rtgardum  forejtat  ^  hahuerunt  n»eod'wardum  port  ait' 
tern  arcum  t^/agittas  ad  pr/^Jentandum  pr/efentanda  de  «uenatipne  tetn^ 
.  /««,  (5V.  ^  hahuerunt  in  hojcis  fuit  de  Semereforgeas  ^  mineras,  H 
amputdrunt,  d^derufit,  H  ^fendiderunt  ho/cum fitum  infra  manerium  prst" 
dikumyfine  'vifii  foreftariorum  pro  fjolunlate fiid,  W  fugdrwtt  tfj  ceperunt 
*wlpeu  lepores,  capreolos^  ^cficnt  idem  Henricus  Percy Juperius  clamaf* 
Which  claime  by  prefcription,  and  found  as  is  aforefaid,  the  jufticea 
doubted  onely  ol  two  points.  The  fir  ft,  forafmuch  as  the  faid 
manor  was  within  the  limits  of  the  foreft,  it  fliould  not  ondy  be  contra 
ajfifum  forejl/e,  for  his  woodward  tobeare  bow  and  arrowes,  where  by 
law  he  ought  to  beare  but  an  hatchet,  and  no  bow  nor  arrowes 
within  the  roreft,  but  alfo  defacili  eedere  pejjtt  in  deftruBicnem  fera- 
rum,  i^c.  and  they  therefore  doubted  whether  it  might  bee  claimed 
by  prefcription.  Their  fecond  doubt  was  concerning /ugatiitnem  l^ 
capticnem  capr color um  in  bofdsjuis  pradi&isy  eo  quod  ejt  keftia  ^ena^ 
tionisforejia,  ^  traufgreffares  inde  con-viSi  finemfacerent  ut  pro  tranf" 
grejffiom  'vendtionis  :  and  for  that  difficulty,  the  claime  was  adjourned 
mto  the  king's  bench.  Biit  of  the  other  parts  of  the  prefcription  no 
doubt  at  all  was  made;  and  tl>e  like  had  been  allowed  in  the  fame 
cire,  as  in  the  cafe  of  Thomas  lord  ff'ake  of  Lydeli,  aad  of  Gilhert  of 
A^on,  in  the  fame  eyre.  Rot.  37.  and  of  others. 

fPoH.  xa6.».  u  ji  eft  prove  per  le  pkaderJ**    Note,  one  of  the  beft  arguments 

z.\q.CoX%J'  ^^  prootcs  in  law  is  drawne  from  the  right  entries  or  courfc  of  plcad- 
j!  Sid.  336.)  '  "»85 

(«)  [See  Note  153.]  (13)  [See  Note  i5«.] 

(9)  [Sec  Note  154.)  (14)  AccManw.  Fonvli.  ift  ed.  41. a» 

(10)  [Sec  Note  155.]  and  Fitz.  Abr.  Trejpafs  %\^  tlicrc  cited. 

(11)  [See  Note  156.]  (15)  [See  Note  159.] 
^ix)  [See  Note  157.] 
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ipg ;  fortbtiUwix ietft  fpe^kotb by  fOtA pkftttngi  asdi  theMfaM 
Littleton  here  faith,  it  is  proved  by  the  pleading,  &c.  aiif  pkMiiiig 
were  4^«<-r  k^*  wtM  «AX* 


«'  £^t/4UK/  ft^  tidtUktfffr^f^ifiHjfnfitii  W  f <wwmw  /y^  fa^r,^'  Note, 
all  the  prefcriptions  that  were  limited  ffofli  a  ^rmrnt  uhm  were  bjr 
^  af  padiamemt  as  fECvn  th^  4me  of  X.  I.  wbkh  wm  tho  firft  dme 
9f  liiu^fitiGm  fa  4Qwne  by  «By  a£l  Qf  )NM-liii9M«iu  m4  (b  frMB  iht 
raigne  of  R.  i*.  &c.  fiut  this  prefcripjuoa  oC  tim?  out  of  mffRorry  af 
man  was  (as  LittUten  here  faith)  at  the  common  law,  and  limited  to 
no  time.  Alfo  here  is  implyed  a  maxime  gf  the  law,  viz.  that  what- 
foever  was  at  the  common  law,-  ^nd  is  not  oufted  or  takeh  away  by 
any  fiatute,  remaineth  ftill. 

**  Common  Zry."  The  law  of  England  \s  divided,  as  hath  be^ne  (Ante  110.K 
faid  before,  into  three  parts;  i.  the  common  law,  which  is  the  mod  ^^^  344^^) 
general!  and  ancient  law  of  the  realme,  of  part  whereof  LittUton 
wrote;  2.  ftatutes  or  ads  of  parliament ;  and  3.  particular  cuftomes 
(whereof  Littleton  alfo  maketh  fome  mention).  I  fay  particular,  for 
if  it  be  the  generall  coflome  of  the  realme,  it  is  part  of  the  com- 
mon^law. 

The  common  law  hath  nocontroler  in  any  part  of  it,  bat  the  high 
courxof  parliament;  and  if  it  be  not  abrogated  or  altered  by  par- 
liament. It  remaines  ftill,  as  Littleton  here  faith.  The  common  law  (Pref»to  SA 
appearethin  the  flatnte  of  Magna  Charta  and  other  ancient  llatutes  ^^^ 
(which  for  the  moft  part  are  affirmations  of  the  common  law)  in  the 
originall  writs,  in  judiciall  records,  and  in  our  bookes  of  termes  and 
yeares.  AAs  of  parliament  appeare  in  the  rolls  of  parliament,  and 
for  the  moH  part'  are  in  print.  Particular  cullomes  are  to  be 
poved. 

JTEM^  chefcun  hv(rgh  ejl  tm  vilUj  '  ALSO,  every  borough  is  a  townc, 

mei  nemy  e  converfo.    Plus  ferra  "^  but  not  e^convtrfo.     More  {hall 

dit  di  cujiomt  en  le  Tenure  ie  Fil'-  bee  fayd  of  cuftlnne  in  the  Tenure  of 

Icnage.  Villenage. 

^   T/'lL  L  Ey^  n/illa,  ^uaji  vehilla,  quod  in  earn  conwebantur  fruSus.   (*•  ^"ft-  669O 
^    And  it  is  caUed  ww,  becaufe  it  Uprope  warn:    Fiila  eft  ex  ^J^bo  VkT/ 
pturihus  manfionihus  *vicinataf  13  collata  ex  plwribus  nficinis.       If  a  Brad.  Jil>.  c! foK 
town  be  decayed  fo  as  no  houfes  remaine,  yet  it  is  a  towne  in  law. .  4^.  &  nb.2. 
And  fo  if  a  borough  be  decayed,  yet  (hall  it  fend  burgeiTes  to  the  fol.  211.    For^ 
parliament,  as  Old  Salijbury  and  others  doe.     It  cannot  be  a  towne  **^^*i '*|.'  *9^ 
m  law,  unlcffe  it  hath,  or  in  time  paft  hath  had,  a  church,  and  cele-  \l^\^\^  ^^^ 
brationof  divine  fervice,  facraments  and  burials.    What  alteration  Br.  91. 
hath  beene  made  in  townes,  heare  what  a  great  lawyer  faith.     la  34.  £.  i.  Qaare 
Anglii  *villnld  tampar*va  inveniri  nonpoterit,  in  qua  non  eft  miles,  ar^  ^^?'  '^7*    - 
miger,  vel  paierfamiliaSf  ^c,  magnis  ditatns  poffefjionibusynecnon  liberi  '*^''^""*>  "?• 
tenentes  alii  ^  valeSi  plurimiyj^is  patrimoniis  /ufficientes,  b^c.     And 
it  appeareth  by  Littleton,  that  a  towne  is  the  genus,  and  a  borough  is 
tbt^eciet;  for  bee  iaith  that  every  borough  is  a  town^,  but  every  Fortttcw,  cap. 
6  towne  *4- 
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towne  u  not  1  borough.  EtftA  mff^lUukm  ^otlUarum  timtimmur  hwrgt 

DooKfiajft  BiTiwica,  or  hrtwit,  in  Domrfdwf  fignifieth  a  towne.    Hit  here-  f  1 1 6«  a«1 

Gloiic.  •  noic^  firtinint  ad  BircbUj.     ( Et fie  recit^t  plus  pmrnntipnti  villas, )^  "• 

There  be  in  EngUmi  and  WaUi  eight  thonfiuMi  eight  hundred  and 
three  townct*  or  thereabouts. 
vf*^K^^  ^"P-         See  more  d§  nnlUs^  pttrtkus  $t  hmJatisp  in  the  ancient  anthors  of 
*Ub  6.^ciL ]L  ^  ^^^' '^  plentifiillv in  our  other  bookci.    fiat  kt  us  now  heare 
jirit.  fo.  124,12*  what  Lf/rArMT  faith  ( I). 

»74f  *«• 

(iX  [See  Notri6o.] 
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Lib.  2. 


Of  Vfllenage* 


Se£t  iyi^ 


Chap.  ii.  Of  Villcnagc. 


SeA.  lyz. 


CJ^ ENURE  m  vilknagt  efl  plus 
^  profemuntj  quant  un  villein  iient 
dijon  fiigniory  a  fUi  it  eft  vilUin^  cer" 
tmm  terra  on  tenements  folonque  Ii 
cuftome  del  manoTy  ou  auUrment^  a  la 
volunt  fin  Jeignior^  et  de  fidn  a  fin 
fisgnior  villein  firvice ;  comi  de  p^r^ 
ier  it  de  carter  U  fime  k  fiigniir  bin 
deldt^f  ou  dilmamr  (z)  Jin  fiignior^ 
jefiuis  a  k  terre  fin  fiigntor^  en  gifant 
€e$  {$)/ur  Ii  tirrij  et  hujufmodi.  Ei 
4fcunsjranke  bomes  teignont  lour  tene* 
mints  filonfui  It  cuftonn  dil  certaine 
inanorsj  per  tiels  firvices*  Et  lour 
tenure  awey  eft  appel  tenure  en  vll- 
linage^  et  uncore  ils  m  fint  pas 
villeines;  car  nul  terre  tenus  en 
villenagCj  ou  villeim  terre^  ne  afcun 
cuftime  furdant  de  la  terre^  ne  un^ 
qua  ferra  franki  bona  villein.  Mes 
un  villein  puit  fain  franki  tern  d*eflri 
villein  terre  afinfiignior.  Sicome  lou 
un  villiin  purcbafe  terre  en  fee  Jimplcy 
iu  in  fie  taiUy  U  feignior  del  villein 
poet  enter  en  la  tem,  et  oufle  le  villein 
it  fes  beires  a  touts  jours ;  //  puis  le 
feignior  (s*il  voloit)puit  lejfer  mefme  Fa 
terre  a  le  viSeine^  a  tewr  en  villenagi. 


T 


ENURE  in  viUenage  is  tnoft 
properly,  when  a  villeine  holdetb. 
of  his  lord,  to  whom  he  is  a  villeine, 
certaine  lands  or  tenements  accenting 
to  the  cuftome  of  the  mannor,  of 
otherwife,  at  the  will  of  his  lord,  and 
to  doe  to  his  lord  villeine  fervice;  as 
to  carry  and  recarry  the  dung  of 
his  lord  out  of  the  ci^,  or  out  of  his 
lord's  oiannor,  unto  the  land  of  his 
lord,  and  to  fpread  the  fame  upon  the 
land,  and  liich  like#  And  (bme  fieci 
men  hold  their  tenements  according 
to  the  cuftome  of  certaine  manors^ 
bv  fuch  fervices.  And  their  tenure 
alio  is  called  tenure  in  villenage,  and 
vet  they  are  not  villeiiies ;  for  no  hmd 
holden  in  villenage,  or  villein  land, 
nor  any  cuftome  arifing  out  of  the 
land,  (hall  ever  make  a  free  man  viU 
leine.  But  a  villeine  may  make  free 
land  to  bee  villeine  land  to  his  lord. 
As  where  a  villeine  purchafeth  land  in 
fee  (imple,  or  in  fee  taile,  the  lord  of 
the  villeine  may  enter  into  the  land, 
and  ouft  the  villeine  and  his  heires 
forever;  and  after,  the  lord  (if  hee 
will)  may  let  the  fame  land  to  the 
villein,  to  hold  in  villenage. 

**  CT^E  N  UR  E  eu  alienage.**    Villeine  is  from  the  French  word  Ub.  Rub.  76. 

-*    villaige,  and  that  a  villa,  fiaa  nfilUi  adfcriptus  eft ;  for  they  *  77« 
which  arc  now  called  'villani,  of  ancient  times  were  called  adfcrip-  ^l*"^-*'-  5*  ^^. 
eitih     And  in  the  common  law  he  is  called  mati'vus ;  quia  pro  maj^re  vide  BrS'lI  ». 
parte  aatus  tftfervus  :  and  this  is  hee  which  the  civilians  csM/er^vut,  ca.  6,  &c.  * 
f tf]  Tbeyft  in  the  Soxm  tongue  is  li&er,  and  then,  fervus.     Theme  Brit.  fo.  77.  & 
(fomecimes  written  tbeame  corruptly)  is  an  old  Saxen  word,  and  ^g-  ^7*  82. 97,  98. 
rvAtlYi peteftatem  babendi  in  naii'vosftve  villa/tos,  cunt  eorum /equelis,  ^^^*  j**^"  '4>7' 
terris,  Unu  et  catallis.    ^  But  teamcy  fometime  corruptly  written  Fleuli'.2'.cap.li. 
tbeame,  is  of  another  fignification ;  for  it  is  alfo  an  old  Saxon  word.  Idem,  Ii.  4. 
[^]  and  figniiieth,  where  a  man  cannot  produce  his  warrant  of  that  c^p.  u.uit, 

which  hee  bought  according  to  his  voucher.  ^i'^- "'  *■  ^«^ 

-®  ^  18.    Ockam. 

(F.  N.  B.  77.  a.)      [tf]  Flet  Ii.  2«  ca.  24^  .  [^]  Vide  bamb.  inter  legec  San£l.  Edw.  fo.  131.  nu.  25, 

»*  Ftllenage^^*  ViUenagium^  (as  in  like  cafes  hath  been  fayd  where 
the  termination  is  in  age)  is  the  fervicc  of  a  bondman.     And  yet  a 

(2)  In  L.  and  M.  and  Po!i.  the  words  (3)  Inftcad  c^  engtfartt  r«,  the  words  in 
are  del  cite  (which  fecms  ufed  in  the  i'junt  L.  and  M.  and  Roh.  oie  gifauta  *warretU 
Unk  ztfcite)  delmannor.  it  dejpreder  lefjme  lefigtumr. 


Lib.  1.  Cap*  II.  Of  ViUctiagc.  Scft.  \j±. 

,  free  man  may  iot  thfe  fervice  of  him  that  is  bond*  And  therefore  a 
tenure  in  villenage  is  twofold;  onei  where  the  perfon  of  the  tenant ' 
(T.  N.  B*.  II.  ie  bond»  and  th»  tenure  fervile;  the  other,  where  t1ie  perfon  is  free, 
».Rot.Abr.  73.)  and  the  tenare  fervile.  [r]  Ser'va  ttrra  liheros  de /anguine  ixiftentes, 
U]  Hil.i9.E.  I.  nfiUams  fa€€rt  mm  poHfi*  Aad  therefore  It  is  faid,  [J]  eft  enim  rttio 
C<M«m  fqg.  Bb^r.  ^  regula  generedis  in  iftu  duohus  eqfiins,  quod  liber  homo  nihil  liitertai is 
\i]  IMsL  lu  A.  P^^P^*^  petf^namfuam  liheram  confert  wUeuagioy  nee  liheram  ttnementnm  [  1 1 0»  D< 
n»  170.  ^  cMtrarid  mut at  Saturn  out  conditionem  *villani.  *  And  againe^  [#] 

[f ]  UciB»  n*  !•  Filienagium  'vel  Jervitium  nihil  detrabit  lihert aft  \  hahita  tamen  di/- 
^,^'  ^    $in3i9n$  utnm tales Jint  4/illani, et tenueruHt  In  tfi llano  ficagio  de  demr- 

Wet  S!  i!  *.  3 *  •■^*  Anum  regie.  And  againe»  [/]  Tenementum  n^n  mmatftatum  /r- 
f/]BndL  ft^ft6.  ^^  "'*  *Hg^'  quamjervi ;  peterit  enim  liher  hemo  tenerffurum  villena^ 
43.  £•}.  5.  Mc  gimemtfitcimd§  qme^uidad  fuUiemum  pertinehit,  et  nihihmimts  liter  erit, 

enmbeefttcimt  reuimu  wllenagii,  et  nom  tatiwe  pwfintejute  :  et  ideop^ 

$eriitjuand$  ifAierit^  wUinagimn  dejkren^ee  lihir  difceitre%  nifi  ilUifiea*- 

tmsfaper  nxtrem  natkiattt  id  hoc/aeiendmmp  ati  fmme  ingrtffutfmt  {k 

viUenmgimm^  et  jua  praftare  hoierit  impedimenimn^  He*     Aa4  agauie, 

M  Bfift.  Il«  4.  [^]  Puram  'viUenagtum  eft*  a  ^ua  praftatur  /tmjitium  ineerium  et  imde* 

•J]:***'  eerminatums  uhi/cire  nonpoterit  fve/pire quale fer-t^tinm fieri dehet  mane^ 

^^  ''*         'Viz.  uhi  quisfacere  tenetur  fuicquid  ei  praceptumfuerit.  And  another 

iatch  to  the  lame  mtenta  Ceux  ne/cavoient  le  lujpere^  de  quay  ilsjerve- 

Ih]  Bcaft.  n*  I*  rent  em  lee  mettpt.     [A]  Fuerunt  in  Ccnqueftu  libefi  homines^  qiH  liber} 

**•  7'  temtermtt  tenenuntetjua  per  liheraftr-vitia^  *uei  per  liberas  confitetudines ; 

et  cum  per  potentiofee  efe&i  ejentppoflmodum  rt^trfi  reteperunt  eaditn  z^- 

nementa/ua  tenenda  in  wlfenagio^/aciende  iikle  9perd  fermlia^fid  certet 

0t  neminatOt  C^n  et  nibiUminus  liberie  qme^,  MtfOeinnt  eperm  fimjUiee^ 

cum  nemfaciumed  rati^ne  perfonarnen^  Jed  reuimts  tewementerum^  ^e. 

How  villenage  or  fervitude  began,  and  for  what  caufe,  it  is  faid* 

fi]  FortsTc.  [0  "^^  homine  et  pre  *vitie  introdu^a  efi  fer^itm.     Sed  Uterteti  a  Des 

ca.  4a.  hominii  eft  indita  nature,     ^are  ip/a  ah  hemine  /ublaia,Jemper  tedire 

gli/citf  utfacit  omne  quod  liFsrtate  naturali  privatur*  Ana  another 
fl]  Brit.  ca.  31.  faith,  [k]  that  the  condition  of  villeines  from  freedome  unto  bondage, 
[/]  BnQ.  li.  X.  of  ancient  time  grew  by  conlHtutions  of  nations.  [/}  fiunt  etiam 
«*.  #.  Jira/i  liheri  homines  captinjitate  dejure  gentium^  and  not  by  the  law  of 

Jiet,  li.  i.Mi  nature,  as  from  the  time  of  Noahh  Flood  forward,  in  which  time  alt 
if  it  n'  2  things  were  oommoa  to  all.  and  free  to  all  men  alike,  and  lived 
6d.'iSr  *         under  the  law  naturali ;  and  by  multiplication  of  people,  and  mak* 

ing  proper  and  private  thofe  things  that  were  common,  arofe  battels. 
And  then  k  was  ordained  by  conftitution  of  nations,  that  none 
fliould  kill  another;*  but  that  he  that  was  taken  in  battell,  (hould  re* 
main  bond  to  his  taker  for  ever,  and  he  to  doe  with  him,  and  all 
that  (bottld  come  of  him,  his  will  and  pleafure,  as  with  his  beait,  or 
anv  other  chattel],  to  give,  or  to  fell,  or  to  kill :  and  after  it  was  or- 
dained, for  the  cruelty  of  fome  lords,  that  none  fhould  kill  them, 
and  that  the  life  and  members  of  them,  as  well  as  of  freemen,  wero 
in  the  hands  and  protection  of  kings,  and  that  he  that  killed  his  vil- 
leine,  (hould  have  the  fame  judgment  as  if  he  had  killed  a  freeman. 
Thereupon  they  were  called ^/-<£;/,  quia  fer<vabantur  a  dominis  et  nett 
occidebantur,  et  non  h  ftr'viendo.     He  is  called  naeit/us,  a  nafcendo^ 
fuia  plemmque  natus  eftjer^vs ;  and  he  is  called  'oillanust  for  that  he 
doth  his  villeine  fervice  in  'viliis, 
(F.N.  B.  77.  f.)       Eft  autem  libe^tas  naiuralis  facultas  ejus,  quod cuique facere  libet, 
Braa.li.i.ca.6.  ftifi  quod  de  jure,  iutt  vi  probibetur.    .Serwitus  eft  conftitutio  de  jure 
&  ubUupr!   *'    gentium,  qua  quit  domino  atieno  contra  naturam  fuhjicitur*    And  agaune» 
ViUta,  lib.  i-  ca,  a.  Ac  3.  » 

E$ 


Of  Villcnage. 


Se£t.  172. 


^ 


I 

\ 


Lib.  2. 

Im]  Et  taut  fvft  qm  touts  creaiuret  dui/foHt  tfie frank /oUnqui  li  lij  it  M  Mirror,  cap. 
naturtt  ftr  confiitution  nequitlant,  tt  fait  de  lomiifaat  aufers  creatures  *•  "^  **' 
a^ervies,  ficmue  efi  dit  heafts  en  parkes,  fijans  enfervors^  et  ojfiux  en 

[«]  This  is  affurcd,  that  bondage  or  fervitude  was  firll  inflided  [«]  Mirror,  cip, 

for  diflionouring  of  parents;  for  Cbam  the  father  of  Canaan  (of  a.feft.  18. 

whom  iffucd  the  Canaanites)  feeing  the  nakedncs  of  his  father  Hoab^  Ocnefis «.  verf. 

and  (hewing  it  in  derifion  to  his  brethren,  was  therefore  punilhed  in  '®»  "•    ^ 

bis  Tonne  Canaan  with  bondage.     And  herewith  agrecth  the  divine :  Ambrafe. 
Ante  vini  inventhnem  incencuffa  libertas.     Non  effet  hodie  fervitut^  fi 
ebrietas  uonfuijjit. 

«  Hon  del  citie  ou  del  manner,  l^c.**  Thb  is  falfe  printed,  for  the 
a.«l  originallis,  bors  del  fit  e  del  mannor,  and  fo  would  it  be  amended  ia 
^  .the  impreiTious  of  the  booke  hereafter. 

«  Et  afcum  frank  boma  teign^nt,  ^c^   This  is  apparent  6aongh>  VRrtw^  etp.  %, 
efpcciaUy  upon  that  which  hath  bc«ne  faid«  ^^  iS.  acu 

**  On  un  viileine  pnrcb^fe  Urre  enfeefimple,**  Yet  the  viOetflie  may  Mirrtr,  cap.  %. 
pnrchafe  fomekinde  of  inheritaDces  in  fee  iimple,  whith  the  k>rd  of  ^«^*  ^S- 
the  villeinf  cannot  have.     As  if  a  villeiae  purchafc  a  oomaoa  fauns 
ttomier,  the  lord  fhall  not  have  it;  for  the  lord  may  furcharge  the 
fame,  which  fhould  be  a  prejadice  to  the  terre-tenant:  and  the  fame 
law  of  a  corpdie  incertaine  gfanted  to  a  villeine,  and  fuch  like  inheri* 
Cances.    Afid  therefore  Littleton  materially  fald,  pur<bafe  terre^  When 
the  villeiAe  hath  an  eftate  of  any  thing  certaine,  the  lord  fkall  have  a2«  AiT  p.  37. 
it;  a<  a  rcat  granted  to  the  villeine,  commons  certaine,  eftovers  cer- 
taine, and  fttch  like.     \o\  But  that  which  lyeth  in  adion,  as  a  MDoa.an<l 
warranty  made  to  the  villeine  his  heires  and  afligncs,  the  brd  (hall  /'"c^e'^^ei 
not  take  advantage  of  by  voucher ;  because  it  is  in  liea  of  an  adion.  2  Ro!  Abr.  74a. 
Neitker  (hall  the  lord  take  advantage  of  any  obligatioa  or  covenant,  Poft.  lao.  a.) 
or  other  thing  in  adion  made  to  the  villeine ;  becaufe  they  lye  tn 
privity,  and  cannot  be  transferred  to  others. 

\f\  If  a  man  be  leflee  of  a  villeine  for  life,  for  yeares,  or  at  will,  [p\  L.  5.  E.4.61. 
and  the  villeine  purchafeth  lands  in  fee ;  if  the  leflee  entreth  into  the   <^*  ^*  3-  ^9* 
lands,  he  fhall  hold  the  lands  as  a  perqaifite  to  him  and  his  heirs  for  »'  ^'t%^'l    o. 
ever.     Bat  if  a  bilhop  hath  a  villeine  in  the  right  of  his  bifhopricke*  (pj'ow.  23s.  / 
and  he  parchafeth  lands,  a»d  the  bilhop  entreth,  the  biihop  ihaQ  Aat«.9o.  a.) 
have  this  perqoifite  to  him  and  his  fiicceflbrs,  and  not  to  him  and 
his  heirs;  for  the  law  refpedeth  the  quality,  and  not  the  quantitj'  of 
hiseftate.  So  if  executors  have  a  villeine  for  yeares,  and  the  vilhcine 
purchafe  lands  in  fee,  and  the  executors.enter«  they  ihall  have  a  fee 
iimple,  but  it  (hall  be  afTets. 

*<  Fee  taiteT*    By  this  it  is  apparant,  that  if  lands  bee  given  to  a 
vlUeine,  and  to  the  heire»of  his  body,  the  lord  may  enter  and  put  Ottt . 
the  villeine  and  the  heires  of  his  body ;  for  fuicouid  acjuirienrfrva 
^cquiritnr  domino  ( i^*    Jlnd  in  this  cafe  the  k>ra  gaines  a  fee  iknple  i  $•  E.  4. 9.  K 
determinable  .upon  the  dying  of  the  villeine  without  heire  of  his  Pi- Com.  555  la. 
body ;  and  the abfolute  fee  fimple  remaiaeth  ftill  in  the  donor.  And   Waifinghami 
if  the  losd  enter,  and  after  infranchife  the  donee,  and  after  the  donee  ^'  ^' 
hath  iifue^  yet  that  iifue  (hall  never  have  remedy  eiiher  hyformedon 

Of 


(a)  [See  Note  161.] 


Lib.  2.    tap.  rr.        Of  Vfllcnage. 


Scd.  173^,  174; 


or  entry,  to  recover  this  land,  by  force  of  the  flatute  of  donh  amdi- 
tionalibus ;  for  that  ftatute  gtveth  remedy  to  the  ifTues  of  the  do- 
nee, that  tfave  capacity  and  power  to  take  and  retaine  fuch  a  gift; 
and  the  title  of  the  lord  remaines,  as  it  did  at  the  common  Iaw»  for 
the  ftature  reftraineth  a£ts  done  only  by  the  tenant  in  taile.  And  fo 
it  is,  if  lands  be  given  to  an  alien,  and  10  the  heircs  of  his  body,  upon 
office  found,  the  land  is  feifcd  for  the  king,  afterwards  the  km^ 
makes  the  alien  a  deniaten^  who  hacth  iffue  and  dyeth;  the  king  {haFl 
deuine  the  land  agaitfft  the  iflUc 


Sed.  iJi. 


jp  T'  nota,  ^  fioffment  foit  fait  a 
^  ctrtaim  pirfon  0U  pemns  en  fit^ 
d  nft  dtun  villeim;  oujtun  vilUine^ 
tfoi^  outers  perfins^fiient  enfeMs^l  ufi 
It  viUeifiei  quel  ifiate  qut  Te  villeint 
ad  en  U  ufe^  en  fee  taile^  pur  terme  de 
vie  9U  d^anSy  le  feignior  del  villeine 
poit  entrer  en  touts  ceux  terres  et  tefte' 
nuntSyJieome  U  villeine  ujl  efte  fiU  fetfie 
dddemefne.  Et  c'eft  per  Fejlatuie  di 
SBUX)  19.  H.  7*  cap.  IS*  (2}. 


A  Kl)  note,  if  a  feoftementbc  made 
"^  to  a  ctrtaine  perfon  or  perfons  In 
fee^  to  the  life  of  a  villeine ;  or  if  » 
villeiDCy  with  other  perfons,  be  in- 
feofied  to  the  ufe  of  the  villein ;  what 
eftate  foever  that  the  villein  hath  in 
the  ufe,  in  fee  taile,  for  terme  of  life 
or  years,  the  lord  of  the  villein  may 
enter  into  all  thofe  lands  and  tene- 
ments, as  if  the  villein  had  been  fole 
feifed  of  the  demefne.  And  this  is 
given  by  the  ftatute  of  anno  19.  //.  j* 
ca^  15. 


THIS  is  an  addition  to  Lit/U/e/t;  and  the  ftatute  of  19.  H.  7. 
ca.  15.  therein  mentioned*  for  thecaufe  that  hath  beene  afore- 
(aid,  hath  lofJi  his'force  (3). 


Scdl.  174. 


[117- ^-1 


Ml 


S  fi  afcun  franke  home  voile 
prender  afcun  terres  ou  tene» 
ments^  a  tener  de  fin  feignior  per  tiel 
villein  fervieey  fciU  a  payer  un  fine  a 
luy  ( I )  pur  le  mariage  de  fes  fits  ou 
files y  donque  il  paiera  tiel  fine  pur  le 
mariage 'f  et  nient  objiant  que  il  eft  le 
follie  de  tiel  frank  home  de  prender  en 
tiel  forme  terres  ou  tenements  a  tener  de 
le  feignior  per  tiel  bondagey  uncore  ceo 
nefdit  le  franke  home  villeine  {2). 


(i)  This  Se(5lion  was  firft  introduced  in 
Rcdn^an's  edition. 

(3)  [Sec  Note.  161.]  • 


B 


UT  if  a  free  man  will  take  any 
lands  or  tenements,  to  hold  of 
his  lord  by  fuch  villeine  fervice,  viz. 
to  pay  a  fine  to, him  for  the  mar- 
riage of  his  fonnes  or  daughters,  then 
he  fhall  pay  fuch  fine  for  the  mar- 
riage; and  notwithilanding  though 
it  be  the  folly  of  fuch  free  man  to 
take  in  fuch  forme  lands  or  tenements 
to  hold  of  the  lord  by  fuch  bondage, 
yet  this  maketh  not  the  free  man  a 

villeine. 

* 

[117.  b.] 

(i)  In  Roh.  the  words  fur  fen  marriage 
ou  come  in  here. 

(i)  This  Scftion  in  L.  and  M.  ftands 
the  laft  in  the  Chapter  of  Villenage. 

«*^    PJIER 


I 

Lib.  2.  Of  Villcnagc.  Scdl*  175. 

i 

;  "      A  PAIE  Run  fne  pur  h  manage,  l^c,''    [^]  And  this  vllleinc  ff]  >5-E- 3- 

,  -"^  and  fervile  tenure  is  called  in  old  boolces  marcbetum  or  w^r-  S!.*,a««  '^}X.  * 

cA*/.     Marchetum  'Vtro  pro  filia  dan  non  compettt  Ubcro  bomtni,  inter  fo.  a6. 

I  uliaf  propter  liberiyanguinis  pri'viicgjum,  i^c.     And  this  is  true  de  Minor,  ca,  s. 

i  communi  jwref/ed  modus  et  convenfio  vincsmt  legem.     And  as  Littleton  ^cft.  i8. 

here  faith,  it  is  the  folly  of  fuch  a  freeman  to  take  fuch  mannors,  ffj*'„'^^7h?!' 
"lands  or  tenements,  to  hold  of  the  lord  by  fuch  bondage.     And  yet  chVptw)  Sc€t. 
this  doth  not  make  fuch  a  freeman  a  villeine,  [r]  ^ia  bujufmodi  pra^   j  ^4. 
^ationes  Jiunt  ratione  tenements  it  non  raiione  peiefona  indonationt  com"  (Dr.  &  Stud. 
prebenfig  et  refernjotte ;  non  enim  unum  et  idem  eft,  fed  long}  aliud,  tetiere  ^^'  ^ 
iibere,  et  per  liberum  /er'vitinm,  i^c.     Fox  the  fignification  of  this  [^^  i^^Mir!^' 
word,  i;/V/^  Scft.  194.  74.  441.  capa.fca.  ik. 

Seft.  175* 

JTEMy  chefcun  villeim  ou  e/l  tm  A  LSO,  every  villelne  is  either  a 

vtlleine  per   title    dt  pnfcription^  "^  villeine  by  title  of  prefcription, 

c*eflafcavoir^    qui   il  it  fes  auncejlors  tO  wit,  that  hee  and  his  ancedors  have 

ent  ejie  villeins  de  temps  doni  memorie  been   villeines   time  out  of  mind  of 

ne  curt ;  ou  il  eji  villeine  per  fon  con^  man ;  or  he  is  a  villeine  by  his  owjne 

fejifion  demefne  en  court  de  record.  confeffion  in  a  court  of  record, 

!  •*  r*HESCUN  'Villeine  ou  eft  'villeine  ptr  title  de  preftription,  tfc."  ^^'^^'  Abr. 

^^  Every  villeine  is,  either  by  prefcription,  or  confeffion.     Ser'vi  L^b.  Rub.  cap, 
aut  nafcuntur,  autftunt^   By  prefcription,  either  regardant  to  a  man-  76, 77. 
nor,  &c.  or  in  grofle.     In  grofs,  either  by  prefcription,  or  by  grant-  Brafton,  X\\^i* 
ing  away  a  villeine  that  is  reeardant,  or  by  confeffion.  [/]  Fit  eiiam  "P*^*   , 
Jer'vus  liber  homo  per  ccnfejftonem  in  curia  regis faa    (3).  (VoSl  120.  a.) 

[/]Bralft.nb.  i.cap.6.     Flcta,  lib.  i.  ca.  3.    8.  Afl*.  p.  13.     11.  AiT.  12.    14.  A^.  i.     73.  AIT.  x. 
ij,  £•  3.  78, 79.    27.  £.  3.  89.     18.  £.  4.  25.    27.  H.  8.  7.  b.     Le  ftacuce  de  17^  £•  3-  i7- 

•*  En  court  de  record.^*     Record  is  derived  of  the  Latine  word  re-  [0  »?•  E.  3.  2  j. 

I  cordor,  that  is,  to  keepe  in  minde,  as  the  poet  faith.  Si  rite  audita  re*   '  J'  jj'  5*2, 
cordor.     And  therefore  a  record  or  inrolment  is  a  menioriall  or  mo-  r>ier  Mick  7.  A 
nument  of  fo  high  a  nature,  [/]  as  it  importeth  in  it  felfe  fuch  an  ab-  8.  Eliz.  242.  Pi. 
folute  verity,  as  if  it  be  pleaded  (4)  that  there  is  no  fuch  record,  it  Com.  79,  &c. 
fhall  not  receive  any  triall  by  vvitneflc,  jury,  or  othcrwife,  but  only  by  C*]  Gianvji.  hb. 
itfelfe.     [tf]  And  every  court  of  record  is  the  king's  court,  albeit  Ipa^n'lib. ,, 
another  may  have  the  profit,  wherein  if  the  judges  do  erre,  a  writ  of  fo,  1 56.' 
error  doth  lye.     [jt]  But  the  county  court,  the  hundred  court,  the  Britr.  fo.  121. 
court  baron,  and  fuch  like,  are  no  courts  of  record ;  and  therefore  [']  ^•.^^-  ^'• 
the  proceedings  therein  may  be  denyed,  and  tryed  by  jury,  and  ^  'V  '**  J"*^^* 

Q        «  upon  their  judgements  a  writ  of  error  lyeth  not,  but  a  writ  of  falfe  (,  i,,^  _  J^ 

I I  o.  d..  J  judgement,  for  that  they  are  no  courts  of  record,  becaufe  they  can-  f.  N.  B.  138. 

not  hold  olea  of  debt  or  trefpaflfe,  if  the  debt  or  damages  doe  amount  Pofi  128. 260.1. 
to  forty  uiillings>  or  of  any  trefpafie  'vi  et  armis  ( 1 ).  i*  f:°'  ^«'  ** 

O,     \mQ.      30. 

Monumenta,  qua  nos  rear  da  'vocamus,  fttnt  *veritatis  et  'vctuftatis        *■  Ro«  Abr.  527. 
'veftigia,  ».HoAbr.862. 

^   *  863.  Plow. 

491. b.    Z.Sid.  94.     2.  Ro.  Abr.  573.  576.     i.  Sid.  314)      (14  H.  8.15.     j.Rol.  Abr.  543,.) 

(3)  [Sec  Note  163.]  [ix8.a.] 

(4)  [See  Note  164.]  (*)  See  poft.  2^0.  a. 

Vol.  I.  Z  Sci^. 


Lit).  tV    Cap,  II.       Of  yilknage* 


Seft*  176^,  177, 


Scft.  176, 


*^/fE  S  fl  frank  b$me  ad  divers 
iff^^^^'i  ^^  f^'f  ''  ^onfrffi  Ivy  menu 
d*eflre  vtUein  a  wt  auter  ett  court  de  re^ 
cord\  uncore  Us  iffues  que  il  avtra  de» 
Vani  4e  confejfion  font  frankly  mes  Us 
Iffues  que  tl  avera  apres  U  <onfr£ion 
Jerront  viUiineSm 


p^  U  T  if  a  freennn  hath  divern 
•^  iflues,  and  afterwards  be  conieUcdi 
hin>reUe  to  be  a  viVhine  10  another  \n 
a  court  of  record;  yet  thofc  iffue^ 
which  he  hath  before  the  confeffion 
are  free,  but  the  iffues  which  he  (haft 
have  after  the  confeffion  fiiaU  be  vil« 
laines,^ 


This  is  fo  evideitf  as  it  ncftdetb  no  explication. 


Sc<a, 


jTEMy  ft  U  vilUin  purchase  terre^ 
et  alien  la  terre  a  un  auter  devant 
que  U  feignior  enter^  donques  le  frigr 
nior'  ne  pott  enter  \  car  il ferra  ad^ 
judge  fon  frllie^  que  il  n^entra  pas^ 
quant  la  terre  fuit  en  le  maine  U 
vilUiru  Et  ijftnt  ejl  dex  biens.  Si  U 
villeine  achate  biens^  et  &ux  vend  ou 
dtne  a  un  auter^  devant  que  U  feizntor' 
frififl  Us  biensj  adonques  U  frigntof  ne 
polt  eux  feifer,  Mes  ft  U  feignior^ 
devant  afcun  tiel  vender  ou  dcne^  vient 
deins  la  vilU  la  lou  tielx  biens  fsnt^  et 
le^  overtment  enter  les  vicines^  claima 
ies  biensy  et  feifiji  parcel  des  biensy  en 
nefme  de  feifin  de  touts  Us  biens  que  U 
villeine  ad  ou  aver  poit  ( I ),  £ff f  •  ceo 
ejidit  bon  feifin  en  ley ;  et  U  occupation 
qtu  le  viUetne  ad  apres  tUl  claime  en 
Us  biens^  {2)  frrra  pris  en  U  droit  U 
feignior* 


177. 

A  L.SO,  if  a  viUainc  purcbafe  IaD4» 
^^  and  alien  the  land  to  anothejr 
before  that  the  lord  enter,  then  the 
lord  cannot  enter;  for  it  (hall  be 
adjudged  his  folly,  that  he  did  not 
enter,  when  the  land  was  in  the  hands 
of  the  villainc.  And  fo  it  fs  of  goods. 
If  the  villaine  buy  goods,  and  fell  or 
give  them  to  another,  before  the  lord 
leifeth  them,  then  the  lord  may  not 
feife  the  fame.  But  if  the  lord,  before 
any  fuch  fale  or  gift,  comtneth  into 
the  towne,  where  fuch  goods  be,  and 
there,  openly  amongfl-  the  neighbors, 
claime  the  goods^  and  fejfe  part  of 
the  goods,  in  the  name  f^^  feifui  of  all 
the  goods  which  the  villaine  hsts  or 
may  have,  &c.  thi^  is  a  good  feifm  14 
laW)  and  the  occvp^ition  which-  th« 
villdine  bath  after  fudi  elayme  in  the 
goods,  fiiall  be  taken  in  the  right  of 
the  lord. 


(Dr.  &^StQd. 
X40.  a.  Kol. 
Abr.  735.) 


T  N  this  cafe  before  the  lord  doth  enter,  hee  hith  xak^rjus  in  re  nee 
'^  jut  ad  rem,  but  onely  a  poffiUlitie  of  an-  eftate*  which  eftate  he 
muilgaine  by  his  entry;  and  therefore  if  the  villaine  doth  by  way 
of  prevention  alien  before  the  lord  doth  enter^  the  lord  is  barred  of 

the 


( J )  The  words  que  le  nfUUin  ad  ou  aver         (1)  Inftead  of  Us  biefiJ»  it  is  /{ji  Ia  L.  and 
t«u'  nut  inli.  and  M.  nor  Roh.  M.  and  Jloh« 

•  4  < 


Lib.  2.  .;  Of  Villenagc.  Sed*  iyy» 

the  poflibility,  which  h«  had  to  the  land,  for  ever,  [a]  Si  autemjkrvm  [*}  Fleta,  lib.  3. 
^  sndidsr  it  feodum  ^  quodjihi  et  baredibus  perquiji'ver'it  y  antequam  flomi*  "•  '|-   B""®"> 
nas  feifinam  inde  aperitt  'vaUt  donatio,  et  dominus  Jtbi  ijji imp lUet,  quod  ^°  Dower  17^   * 
tantvm  expeSavit,     Bui  [^]  if  the  villaine  of  the  king  purchalcch  fi]  35.  E.  3/tit. 
land,  and  alicneth  before  the  king  (upon  an  ofiice  foand  for  him)   Vilienage22. 
doth  enter,  yet  the  king  after  office  found  (hall  have  the  land  ;  quia  9-  ^  ^-  -'•  P" 
nullum  tetnfus  occurrit  rcgi,  as  Littleton  himfelfe  faith  in  th^  next  Sec*  ^^^'"Cf^'"' 
tion(2).     And  yet-,  after  ofiice  found,  the  king  (hall  not  have  the  (8!co.%o?' 
meanc  profits;  becaufe  the  title  is  by  the  fcifurc.  ^  y.Co.aS.  2.Ra 


"  Turchafe  tetre**^  The  like  law  is  of  feigniories,  advowfons,  rc- 
Terfions,  remainders^  rents,  commons  certaine,  and  fuch  like  ccrcaine 
1 8.  b.l  inheritances,  wherein  the  villaine  hath  any  eflate  or  intereft.  If  tb« 
villaine  purchafe  land  eirher  in  fee  fimple,  fee  taile,  or  for  life,  if  the 
villaine  doth  alien  before  the  lord  doth  enter,  hee  doth  prevent  the 
lord.  But  yet  the  liTuc  of  the  villaine  (hall  repover  the  land  entailed 
in  a  formedon,  and  then  the  lord  may  ente^. 

'"'  Alien  la  terre?*  Alien  commeth  of  the  verbe  alienare^  id  ejl, 
'Plenum /aterij  n/elex  noflro  dortunio  in  alienum  transferrer  fivi  remali^ 
qtiam  in  dominium  alter i us  ttansferre.  If  a  freeman  harh  ill'ue^  and 
afterward  by  confefiton  becommeth  bond,  and  purchafeth  lands  ia 
fee,  and,  before  the  lord  enter,  he  dieth  feifed,  and  the  land  defcends 
to  his  idue  which  is  free ;  in  this  cafe  the  lord  (hall  not  enter  upon  the 
heire,  and  yet  this  is  a  defcent  and  no  alienation.  The  like  law  it 
is,  if  the  land  fo  purchafcd  by  the  villaine  doth  efcheate  to  the  lord 
of  the  fee  before  any  entry  made  by  the  lord  of  the  villaine :  fo  as 
the  ad  of  the  law,  that  is,  the  defcent  or  efcheat  may  as  well  prevent 
the  lord  of  his  entry*  as  the  a6l  of  the  party  by  alienation. 

If  a  villaine  be  diflTeifed  before  the  lord  doth  enter,  the  lord  may 
enter  into  the  land  in  the  name  of  the  villaine,  and  thereby  gaine  the 
ifiherinince  of  the  land ;  but  if  there  be  a  defcent  caft,  fo  as  the  entry 
of  the  villaine  be  taken  away,  then  the  villait^e  m'ud  recontinue'  the 
cllatc  of  :he  land  by  judgement  and  execution,  before  the  lord  of  the 
villaine  can  enter.  Add  this  word  [iiilen]  do:h  notonely  extend  to 
alienations  of  land  in  deed,  but  alio  to  alienations  in  law;  as  if  the 
villeitje  purchafe  land  and  dyeth  without  heire,  and  the  land  efcheate. 
Of  if  there  be  a  recovery  againft  the  villaine  in  a  cej/avit,  or  the  like. 


».'• 


2m 


*'  Et  iffint  eft  des  hiens^  l^cV  Biens,  hcnuy  includes  all  chattels,  as  ,^  «  ^  ^^^^ 
well  reall  as  perfonall.  Chattels  is  a  French  word,  And  fignifie«  l.Co?  109. 
goods,  which  by  a  word  of  art  we  call  cat  alia,  Nqw  good«,  or  chat«  a.  Ro.  Abr.  5?. 
eels,  are  either  perfonall  or  reall.  Perfonall,  as  horfe  .and  other  C™-  ^^*  J^') 
beafts,  hou(holdilufFe,  bowes,  weapons  and  fuchjiket  called  per«» 
ibnall,  becaufe  for  the  nioft  part  they  belong  to  the  perfon  of  a  man* 
or  clfe  for  that  they  are  to  be  recovered  by  perfonall  adlions.  RealJ, 
becaufe  they  coBcemc  the  reality,  as  tearmes  for  years  of  lands  or 
tenements,  ward(bips,  the  inccrelt  of  tenant  by  (iatute  Aaple,  by  (la- 
Cute  merchant^  by //£^/>,  and  fuch  like. 

Bona  di'viduntur  in  mobilia  et  immobilia,     Mohilia  rur/um  dividun* 

t^r  in  ea,  quttfe  movent  et  quee  ab  aliis  mo'ventur.     But,  by  the  com-  - 

mon  law,  noedate  of  inheritance  or  freehold  is  comprehended  under 

thefe  words  bona  or  catalla  (3}.     And  it  is  to  be  obferved,  that  as 

.  '   '  tj'.e 

'  (2)  Scepoft.  119,  a.  tit.  Chattels,  "Com.  Dig.   tit.    Biens    an^ 

[ixJ.b.]  -4^^/,  and  Via.  tit.  fjf/a<rer/,  U— Y— Z.  I 

(3)  Sec  farther  as  to  chattels,  Bro.  Abr,  2  a 


I-ib.  2#     Cap.  II.  Of  Villenage,  Se6t.  178. 

the  tUTc  of  the  lord  to  his  villeine's  lands  beginncth  by  his  entry,  fo 
his  title  to  the  goods  beginncth  by  the  fcifure  of  them.  And  here 
againc  it  is  to  be  obferved,  that  where  our  author,  in  this  branch 
concerning  goods,  ufc-th  thefc  words  (fell  or  give)  that  the  fame  ex- 
tendeth  as  well  to  gifts  in  Iaw»  as  gifts  in  deed^  And  therefore  if  a 
niefe  hath  goods,  and  taketh  baron,  by  this  gift  in  law  by  force  of 
the  manage,  the  lord  is  barred.  And  fo  it  is  if  a  viUaine  make  his 
executors  and  dicth,  by  this  gift  in  law  the  lord  is  barred,  as  (hall  be 
faid  hereafter. 

3.  H.4.  15.  u  £f  fiai^g  i^j  1,1^,^ J  ^  gi  fc\fifi  parcel  det  hitnty     For  a  claimc 

**'  ^^'^^Jxf  ^^  oneJy  o^  tbe  goods  of  the  villamc  is  not  fufEcient  in  law,  but  he  mutt 

Stud.  cap.  43!  ^^^^^  ^^""^  P^f^  i"  ^^^  x\^\-^^  of  all  the  refiduc,  as  here  it  appeareth ; 

fol.  139.  or  that  the  goods  be  wiihin  the  view  of  the  lord ;  for  the  claime  and 

ai.  E.  3.  6.     ^  his  view  amount  to  a  fcifure,  as  the  clayme  of  award  being  prefent 

Baldwin  Frcuirs  [jy  ^Q^d  is  a  fufficient  feifure,  albeit  the  gardian  layeth  no  hands  on 

(Ante  88.  Poft.  ^*'"*     ^^^  hereafter  Se6l.  32 r.     And  fo  note  a  diverfity  betweenc  a 

14c.  b.)           '  claimc  of  lands  or  tenements  and  goods,     [r]  In  an  a^^ipn  of  trcf- 

\c\  18.  H.  6.  pafle  or  detinue  brought  by  the  villaine,  a  releafe  made  to  the  de- 

23.  b.  per  Af-  fendant  by  the  lord  is  a  good  barre ;  for  that  amounts  to  a  feifure  and 

***"h^*      6  grant.     If  the  villaine  doth  buy  goods  and  make  his  executors,  and 

46.  E.t^  'fiArrc  "^^^^  before  the  lord  doth  fe'.fe  them,  the  executors  (hall  detaine 

aj7. '  chem  againtt  the  lord  of  the  villaine. 

«♦  Ad  ou  aver  poit,  i^c.'*  Here  (^r.)  doth  imply  an  excellent 
point  of  learning,  for  that'  fuch  a  claimc  doth  not  only  veil  the 
eoods,  which  the  villaine  then  hath,  but  alfo  which  he  after  that 
mall  ac(]uire  and  get  (4).  But  othcrwifc  it  is  of  lands  of  freehold 
or  inheritance ;  for  there  fuch  a  gcnerall  entry  or  claime  extends 
only  to  the  lands  the  villaine  haih  at  that  time,  and  not  to  any  other  f  1 1 0.  i 
which  he  (hall  purchafe  after,  as  by  our  author  in  this  bei^tion  may 
juiUy  be  colle^cd. 


Sedl.  178- 

7L^£5y?  le  rcy  ad  un  villa r?^  que  T^UT  if  the  king  hath  a  villcine, 

purchafe  ierre^  et  alien  devant  who  purchafcs  land,  and  alien  it 

^ue  le   roy  entrap  uncore  le  roy  poit  before  the  king  enter;  yet  the  king 

enter^  en  que  maims  que  la  terre  de^  may   enter,  inio  whole  hands  foevcr 

viendra.    Oufile  v'lluin  achatablns^  '  the  land  flial  come.     Or  if  the  vil- 

etjux  vcndijl  devant  que  le  roy  feiji/i  leinc  biiycth  goods,  and  fell  them  be-- 

Us  hicns ;  uncore  le  rcy  poit  fnfer  Us  fore  that  the  king  fcifeth  them ;  yet  the 

A/V«j,  cfi  que  maines  que  Us  iieris  font,  king  may  feifc  thcfc  goods,  iji  whofc 

Quia  nullum  tempus  occurrit  rcgi,  hands  (bever  they  be.     Bccaufe  hu!^ 

lum  tempus  occurrit  regi  ( 1 ). 

Vide  sLm't '?d^'    "    9^  ^^  ''^y  '^ ^'^^^"'«»  ^^  •"     '^^*^s  "  f:v\^(fT^t  upon  that  which  hati 

Frar.  J,V-  c.  ^^^^^  ^*i^  bcfure. 


^  a€tj 


"  On 

(4)  CcfitrafTLS  to  the  gtcds  nfUruarM      [119.  a.) 

quired,  Dr.  anJ  Siud,  .i.:!.  2.  cl  yp.  4.  (>)  [^^*  *^^*^  *^S] 


Lib,  2. 


Of  Villenage. 


*«  Oufi  tiel  wlleine  athaia  biens,  ^c."  If  the  king's  villcinc  ac- 
quire any  goods  or  chattels,  the  propcrtic  of*  rhem  is  in  the  king 
before  any  feifure  or  office ;  and  it  is  well  faid  of  an  ancient  author. 
[(^  JJ  roj,  quant  al  droit  de  la  carone  ou  a /ranch  eft  ate,  ne  pcet  nut 
tempi  occurred  and  another  [^]  fpeaking  in  the  perfon  of  the  king 
failh,  Nul  ttmps  n'eft  limit  quant  a  mes  droits. 


Se<ft.  179, 

35.  E.  3.  tit, 
Villciiage  22. 
[</J  Mirror,  c.p« 

3- 

ftf]  BrJrton,  fol. 

8S.  Braa.  lib.  I. 
q-ia*  res  dari 
pofliat. 


Sed.  179. 


JT E My  ft  boTtti  hffa  ariaine  ierre 
.  a  un  auter  pur  ternu  de  vie^fervant 
U  reverfion  a  luy^  et  un  villein  purchafe 
del  lejfor  U  reverfion  i  en  ccjl  cas  il 
femble^  que  k  feignior  dd  viUeine  poil 
maintenant  vener  a  la  terre^  et  claime 
le  reverfion  came  le  feignhr  le  dit  viU 
leine^  et  per  eel  claime  le  reverfion  eft 
maintenant  en  luy.  Car  en  auter  forme 
il  ne'poit  ven/r  a  le  reverfion.  Car  il 
nepoit  enter  fur  le  tenant  a  terme  de 
vie.  Et  s*il  doit  demurrer  tanque 
apra  le  mort  le  tenant  a  terme  de  vie^ 
donques  per  cas  il  viendra  trope  tarde. 
Car  peraventure  le  villeine  voile 
granter  ou  aliener  le  reverfion  a  un 
auter  en  le  vie  le  tenant  a  terme  de  vie^ 
i^c. 


ALSO,  if  a  man  let  certaine  land 
^^  to  another  for  terme  of  life,  fav- 
ing  to  himfelf  the  reverfion^  and  a 
villeine  purchafe  of  the  leflbr  the  re- 
verfion ;  in  this  cafe  it  feemcth,  that 
the  lord  of  the  villeine  may  prefently 
come  to  the  land,  and  claime  .  the 
reverfion  as  the  lord  of  the  faid  vil- 
leine, and  by  this  claime  the  reverfion 
is  forthwith  in  him.  For  in  other 
ibrme  or  manner  he  cannot  come  to 
the  reverfion.  For  he  cannot  enter 
upon  the  tenant  for  life.  And  if  he 
fhould  (lay  untill  after  the  death  of 
the  tenant  for  life,  then  perchance  h« 
fhould  .come  too  late.  For  perad* 
venture  the  villeine  will  grant  or 
alien  the  reverfion  to  another  in  the 
life  of  the  tenant  for  life,  &c. 


p  U IT  maintenant  *vener  a  la  terre.** 

^  For  he  cannot  claime  the  reverfion  but  upon  the  land,  and 
he  by  his  comming  upon  the  land  for  that  purpoie  is  no  trefpafTor; 
becaufe  the  law  giveth  him  power  to  claim  the  reverfion,  led  he 
ihould  be  prevented^  and  claime  he  cannot,  unlcfs  he  commeth  to 
the  land.  So  likewife  if  the  villeine  purchafe  a  feigniory,  rtnt, 
common,  or  any  other  freehold  or  inheritance,  out  of  any  lands  or 
ig.  b.l  tenements  of  another,  the  lord  may  lawfully  come  to  the  land  to 

make  his  claime  to  the  feigniory,  rent,  or  other  profit  out  of  the  y-j^       -^ 
land,     fiut  if  the  villeine  purchafe  a  feigniorie,  or  a  rent,  common,  ^\^  AudiUQute- 
or  other  inheritance  ifluing  out  of  the  land  of  the  lord  bimfelfe,  it  rela  18. 
is  faid,  that  the  feigniorie,  rent,  common,  or  fuch  other  inheritance,  ^^»  H.  4.  ti^ 
is  excinguilhed  in  the  lord's  poflcflion  without  any  claime. 


£xecutioo  2S. 
F.N.B.  104. 
X.  H.  7. 15.  b« 


"  Grant**  Here  mull  be  intended  an  attomement;  for  after  the 
grant  ^and  before  attomement  the  lord  may  not  (i)  claime  the  re- 
verfion (2). 

««  En 


(1)  This  is  apparently  an  error  of  the     But  the  error  appears  in  all  the  fubfec^ue.)! 
prtl'sy  the  fenfe  requiring  the  omiflion  of  not,      editions. 
Accordingly  the  lirli  edition  is  without  it.         (1)  [Sec  Note  166.] 

Z3 


Lib-  1.     Cap.  II.  Of  Villcnige. 


Sea.  i8a. 


**  Em  U  we  itltenaxt  pur  tfie,  ^c.**  IJcre  by  (c!^c.)  is  mcludc^ 
tenant  m  tailc,  tenant  pur  cuter  v/V,  tenant  by  Itaiute  merchant, 
ftaf>le»  ekgiti  and  for  yearcs;  {or  daring  all  thefe  eftates  the  lord  may 
daime  the  reverfion,  as  well  as  in  cafe  of  the  tenant  for  hie. 


Seft.  1 80, 


TO  N  mefme  le  maner  ejt^  lou  un  v:U 
•^^  ieifi  purchafe  un  adv9wfon  d^un 
ef^iifi  fUln  d^tm  incumbent^  le  fei^rtior 
a,!  v'dUin  p:it  vfner  al  dit  ^J^Ufi^  ft 
c  \ijrne  A'  dlt  cdvowfofiy  et  per  crl  chime 
r a^hrtvjh}!  eft  en  luy.  Car  s^tldoit  at^ 
ter.drc  tor.q'ig  aprei  le  mortVincumhent^ 
et  cJiiqu:>  a  prefei.Ur  fin  clerhe  a  le  dit 
ff'H,e^  djrquc^  en  le  mfnre  temps ^  le 
villcine  pc.it  aliemr  le  advdvcjon  (3),  ^ 
ijftnt  oujler  le  feignior  de  jon  pnfeyit" 
menl. 


T  N  the  fame  manner  it  is^  where  a 
villeine  purchafes  an  advowfon  of 
a  church  full  of  an  incumbent^  the 
lord  of  the  villeine  may  come  to  the 
iatd  church,  and  daime  t;he  faid  adr 
vowfon,  and  by  this  daime  the  ad« 
vowfon  is  in  him.  For  if  he  will  at- 
tend till  after  the  death  of  the  incamr 
bent,  and  then  to  prefenthis  darke  to 
the  faid  church,  then,  in  the  mean 
time,  the  villein  may  alien  the  advow* 
fon,  and  fo  oiift  the  lord  of  his  pre- 
fentment* 


t  J.  H.  14  \. 


r-t^.  lib.  5, 

cap.  14* 


44.  B.  3.  30. 
j^E.  3.  47. 
33.  E.  3.  9. 

9.H.  6.  31. 


S9*  H.  6.  7. 


•*  JDVOWSON,'^  Jd<v9cai:o,  fo  called,  becaufe  the  right  of 
-^  prcfenting  to  the  chorch  was  firft  gained  by  fuch  as  were 
found  rs,  benefaftors,  or  maintaincrs  of  the  church;  viz.  rationi 
fund,\ti';ri:s,  as  where  the  anceftor  was  founder  of  the  church;  orrtf- 
tlcnc  donationis,  where  he  endowed  the  church ;  or  raiione fundi,  as 
whtfre  he  gave  the  fo*1c«  whereupon  the  church  %vas  built.  And 
thrrefore  they  were  called  ad<v9cai'u  They  were  alfo  9alled/<i/rMf, 
and  thereupon  the  advowfon  is  called  7V/ /^/r^v/j/^j.  And  in  one 
word,  advowfon  of  a  church  is  the  right  of  prcfentation  or  colla- 
tion to  the  church,  yfdvocaiui  eft  ad  quern  pertinetjus  €ui*o9cmtioni$ 
^Heujus  tecl^/Utt  ad  eecUJiam  ncoutte  propria,  non  alienor  pojjit  pr/cjen^ 
tare.  Every  church  is  either  pre^entativeJ^  cullauve>  donative^  or 
eiedive.     Vide  Se^ion  645.  648. 

"  Plein  i*un  imumhent.^*  If  the  church  be  prefentative,  the 
church  is  full  by  admiftion  and  infntution  af.aind  any  common  per* 
(on ;  but  againll  the  king  it  is  not  full  untill  indu^ioo. 

^^.  H.  6.  27.     ai.  £.  4.  34.  b.    VidcSedl.  64S.        (Po((.  344.  a.) 

•«  Incumbent**  commeth  from  the  vcrbc  incumbc,  that  is,  to  be  di- 
ligently refidentj  id  eft,  phnixe  operam  dare ;  and  when  it  is  written 
encumbent,  it  is  falfely  written,  for  it  ought  to  be  incumhtft,  at 
Littleton  doth  here  (4).  And  therefore  the  law  doth  intend  him  to 
be  refident  on  his  benefice. 

•.  • 

"  Lf  feignior  del  'villeine  pott  <vener  al  eglife^  et  daime  le  dit  ad-  [l  20- 
nf-nujoa  "     Note,'  albeit  the  advowfon  is  a  ihing  incorporcall,  and 
FiOt  viable,  yet  becaufe  the  principal]  duty  of  the  prcfcntee  of  the 

patron 


% 


3)  ftfr.  L.  &M. 
.)  However,  in  L.  aodM,  and  Roh,  the  word  ie  encomknt. 

'       p      •  '    •  I  . 


Ijib»  2%  Of  Villenagcv  .      .     Sed.  i8o« 

Datron  is  to  be  done  tn  tht  icharch,  the  daime  of  the  lord  «f  the  vil- 
leioe  mvi&  Ve  made  there ;  and  by  that  claime  the  inheritance  of  the 
advowi'on  iksll  be  v^fled  in  the  lord  ;  for  every  claime  or  demand  to 
dei-efl  any  eiiale  or  interest  mult  be  made  in  that  place  which  is  moft 
IDoft  apt  for  that  purpofe. 

''  Jpres  la  mort  del  incumbent.^*    Neta,  a  church  prefentative  may  Doa.  k  Stad. 
become  void  five  manner  of  wayes,  viz.     i.  By  death*  whereof  kb.  i.  ca.  31. 
LittltiOH  here  fpeaketh.     2.  By  creation.     3.  By  reiignation.  4.  By  5-  ^*  3- 1^^* 
deprivation.     {.  $y  ce£oi^  as  by  caking  a  benehce  incompati-  '^  ^  3'  ^^^' 

■'^^'  9.  E.  3.  46a. 

IX.  H.  4.  37.  59.  &  76.       4}*  £.  3.  5.      F.  N-  B.'  31,  31. 

«'  £/  don^jues  a  pre/enter /on  clerke  al  dit  eglife,  ^c,**     Aprcfentar 
tion  is  derived  ^  prarjentando;  quia  pra/entare  nihil  alind  eft  qvatk 
^r^fto  darCj  feu  offerre*     And  Litileton  here  briefly  expredieth  the 
feffcM^l  of  a  prefctrtAtion;  for  it  is  the  aA  of  the  pactron  offering  his 
clerke  tO  the  biftiop  of  that  diocefle,  to  be  mftituted  to  fuch  ai 
church,  in  thefe  or  the  Hke  tvords  direfted  to  the  bifhop,  Ihro'fentb 
'*vohis  A.  B.  chricum  tneum  ad  ecckfiam  de  Dale,  l^c.    This  may  be 
done  as  Well  by  word,  as  by  wrixing ;  and  if  it  be  by  wridng  it  is  tio 
deed,  for  the  prefentation  is  of  the  cleike,  and  the  direction  to  the 
biftiop,  fo  as  this  writing  is  in  nature  of  a  letter  to  the  bifhop:  and 
this  is  the  reafon  that  the  king  himfelfe  may  prefent  by  word,  as 
elfewhere  is  faid.     A  villein  at  this  day  purchaieth  an  advowfon  In 
fee,  the  church  becomes  voide,  the  ford  for  one  hundred  pound 
given  by  A.  B.  clerke  prefents  him  to  the  church,  and  his  clerke  is 
admitted,  inftituted,  and  induced ;  yet  this  gaineth  not  the  advow-  (**  ^**"  ^**'' . 
fon  to  the  lord  [d].     And  (b  it  is  Va  that  cafe,  if  any  on  the  behalfe  r  J]  Adjudge  to. 
of  J.  B,  had  given  or  contmded  with  the  lord  in  conuderation  of  any  communi  banco 
valuable  thing  to  prefent  J,  B,  to  the  faid  church,  albeit  it  had  beene  Mich.  41.  fc  42. 
without  the  confent  or  knofvledge  of  J.  B.  yet  it  Ihould  not  have  ^^'^^  iowrBtto 
vefted  the  advotvfon  in  the  loud.  But  this  was  not  law  when  LiitUt^n  ?,•)  Ad'^gcd  la 
wrote,    {f ]  B«t  now  by  thcihttate  of  3!.  £/rVe.  the  prefentation,  ad.  Jbi  King's 
mifion,  inmtutiofi,  and  indodlion  iti  both  the  faid  cafes,  and  in  the  Bencb,  Mkhv 
tike  are  miide  voide  (i),  where  before  the  Paid  ilatute  they  were  but  }Vj^  in^quar. 
voidable  by  deprivation  (i).     And  if  a  man  prefent  by  ufurpation  »«?•  brought  by 
to  a  benefice,  by  reafon  of  any  corrupt  contrail,  agreement,  &c.  that  ^jj^  blftop^df* 
prefentation  and  the  inftitution  and  mdudion  thereupon  arc  void ;  Norwich, 
For  that  ad  extends  to  all  patrons  as  well  by  wrong  as  by  right.  But  Thomas  Cole, 
where  any  pfefent*  by  ufurpation,  the  righifull  patron,  and  not  the  ""^  R»>bert 
king,  (hall  prefetit;  for  otherwife  every  rightfull  patron  may  lofe  his  f  Jj^^^^e  vj^ar*' 
frelentation.     And  fuch  an  incumbent,  that  commeth  in  by  reafon  of HavcreUm 
of  any  fuch  corrupt  agreement,  is  fo  abfolutely  difabled  for  ever  Suffjlk. 
after  to  be  prefented  to  that  church,  as  the  king  himfelfe,  to  whom  (^'ro.  Jam.  385. 
the  law  giveth  the  title  of  prefentation  in  that  cafe,  cannot  prefent  ^^^'  75-  ^o*>* 
Mm  aga%e  to  that  church;  for  the  aft,  bcin*^  made  for  fuppVefliott  J 00.  73?    ^ 
of  fymony  and  fuch  corrupt  agreements,  fo  bindes  the  king  in  that  3.111^/153.' 
cafe»  as  he  cannot  prefent  him  that  the  law  hath  difabled  (3) ;  for  i.  Ro  Abr.370. 
the  words  of  the  aft  be,  ihall  thereupon  and  from  thenceforrfi  be  Cro.  Jam  385. 
adjudged  a  difabled  perfon  in  law  to  have  or  enjoy  the  fame  bene-  ^33'  ^^^ 

7.  Co.  3».      Poft.  »34-     II.  Co.  68.    Cro.Ch^  33»'>  * 

fice, 

# 

(i)  [Sec Note  167.]  (3)  [See  Note  X69.) 

(a)  [See  Note  168.] 

Z  4 


Lib.  2.     Cap,  II.  Of  Villcnagc. 


Scft-  i8k 


[f]  Pi.  Com. 
501.    17.  H.  8. 
».  H.  7.  6> 
]i.  H.  7.  If* 
13.  H.  7.  S.  b« 
II.  H.  4*  76* 
5.  F.  r^.  29. 
F.  N.  fi.  tii.E. 

4.  H.  4.  ca.  12* 


fice.  [/I  And  tbe party  being  difabled \y  the  aft  of  parliament 
(which  Demg  an  abfolute  and  dircA  law)  cannot  be  difpenfed wichall 
by  any  grant,  &c.  with  a  non  obftante\  as  it  may  be,  when  any  thing 
is  prohibited  y2f^  XM4^0«  as  upon  a  penalty  given  to  the  king  (4). 
And  the  faid  ad  doth  not  only  extend  to  oenefices  with  care»  but  to 
dignities^  prebends*  and  all  other  ecclefiaftical  livings. 


"  Clerke^^*  Ciirr/Vi/x,  is  twofold :  rrr/^/f^/Vir/ (which  L/V/Ap/o*  here 
intcndeth),  and  he  is  either  fecular  or  regular,  {o  called  becaufe  he 
isjervus  et  Lrrtilitai  domini  :  and  laicus,  and  in  this  fenfe  is  iigniiied 
a  pen- man,  who  getteth  his  living  infome  court  or  otherwife  by  the 
ufe  of  his  pen. 

NotCf  if  the  church  becommeth  void,  albeit  the  prefent  avoidance 
be  not  by  law  grantable  over,  yet  may  the  lord  of  the  villeinc  pre- 
fent in  hisowne  name,  and  thereby  gaine  the  inheritance  of  the  ad- 
vovvfon  to  him  ^nd  his  heires ;  for  albeit  it  be  not  erantable  over, 
[jf]  14.H.4. 12.  yet  it  is  not  mccrly  a  chofe  in  aftion ;  [g]  for  if  a  Sme  covert  be 
38.  E.  3. 35.       ieifed  of  an  advowfon,  and  the  church  becommeth  void,  and  the 


(Ante  1 17.  a.) 


.'^•^•3-^"*^     wife  dyeih,  the  hufband  (haft  prefent  to  the  advowfon;  [/^]  but 
I*! 43^^-  3-  «0'  ^^'^^'^^^^'^  *^  ^5  ^^  ^  ^o"™^  made  to  the  wife; 


39  £  3.  5.         in  adlion. 

4.  H*  6.  5.      (Poft.  351.  a.       X.  Ro.  Abr.  345*} 


becaufe  that  is  meerly 


Se<5t.  181. 


JTEM^  il  y  ad  vilhine  regardant^ 
it  vUleine  engros.  Villein  regardant 
ejlyftcome  home  eft  fifie  d^un  mannor  a 
cue  un  villein  eft  regardant^  (t  celuy  que 
fft  feifte  del  dit  mannor^  ou  ceux  que 
eftati  il  ad  en  mefme  le  mannor^  ount 
efte  feifiei  de  le  dit  villein  et  de  fes  aun» 
ccjlors  ccmt  villeins  et  nivfs  ( i )  re^ 
gardants  a  mefme  le  mannor  de  temps 
dont  memorle  ne  curt.  Et  vlllelne  en 
grojje  {//,  lou  un  hmie  feifie  d*un  man^ 
nor  a  que  un  vllUwe  eft  regardant^  et 
il  graunt  mefme  U  villein  per  Jon  fait  a 
un  autrey  donques  il  eji  vilhin  en  grojfe^ 
et  ncmy  regardant. 


re- 


A  L  S  O,  there   is  a  villeine  .^  . 

gardant,  arid  a  villeine  in  grofle.  [l20.  bJ 
A  villein  regardant  is,  as  if  a  man  be 
feifed  of  a  n^annor  to  which  a  villein 
is  regardant,  and  he  which  is  feifed  of 
the  faid  mannor,  or  they  whofe  eftate 
be  hath  in  the  fame  mannor,  have 
beene  feifed  of  the  villein  and  of  his 
anceftors  as  villeins  and  niefs  re- 
gardant to  the  fame  mannor  time  out 
of  memory  of  man.  And  villein  in 
grofle  i£,  where  a  man  is  feifed  of  a 
mannor  wherunto  a  villein  is  re- 
gardant, and  granteth  the  fame  villein 
by  his  deed  to  another,  then  he  is  a 
villein  in  grofle,  and  not  regardant. 


♦*    T/'I^  LEIN  regardant  J**     He  is  called  regardant  to  the  man- 

H.  7.  5.  noor,  becaufe  he  hath  the  charge  to  do  all  bafe  or  villenous 

fervices  within  the  fame,  ^nd  to  gard  and  keep  the  fame  from  all 

£lthie.or  loathfome  things  that  might  annoy  it :  and  his  fervice  is  not 

certaine,  but  he  mull  have  regard  to  chat  which  is  commanded  unto 

Br»a.li.2.fo.26.   him.     And  thereupon  he  is  called  regardant,  a  quo  praftandumfer- 

M>r. ca. 2. icdt     njii'^ffi  incertum  et  indeUrminatum^  ubi  J'cire  non potcrit  <vefpere  quale 

fervitium 


(4)  [Sec  Note  if  o.] 


[i»o.  b.3 
(»)  ^t  niefs  not  in  L.  andM. 


Lib.  2. 


Of  Villenage. 


•Sea.  182,  183. 


0 

Jfr*uitium  Jieri  debet  matte,  <v/s:.  u6i  quisfacere  tenet ur  qui c quid  eipr4t' 

^ir//iK«i/iim/,  as  before  hach  beene  observed.     And  Littleton  fayth,  VideSea.S^  s 

hereafter,  chat  no  other  thing  is  faid  to  be  regardant,  but  opely  a  vil- 

leine :  [/']  yet  in  old  bookes  it  was  fooietimes  apply ed  to  fervice5.       PI  ^^  £•  >  lit. 

IlTue  30* 

««  In  grojfey^  is  that  which  belongs  to  the  perfon  of  the  lord,  and 
belongeth  not  to  any  mannor,  lands,  &c. 


Sea-  \%2. 


A  LSO,  if  a  man  and  his  anceT* 
toursy  whofe  heire  he  is,  have 
beene  feifed  of  a  villeine  and  of  his 
aunceftors  as  of  villeines  in  grdle 
time  out  of  memorie  of  man,  thefe  are 
villeines  in  grofle, 

HIS  needeth  no  explanation,  but  to  add  the  faying  of  an  an- 
cient author.       Servage   de  home  ejl  fuhje^ion,  ijfuant  de  cy  y^^^  ^       -^^ 

grand  antiquities  que  nid franke  cep  poet  eft  re  trove  per  humane  remem-    is. 

brance* 


TTEM^  ft  un  home  et  fis  ance/lorsj 
que  heire  il  e/iy  ount  ejle  feiftes  d'un 
villeine  et  d^Jes  anceftors  come  des  vil- 
leins en  grojje  de  temps  dont  memorie  ne 
^urty  tielsjint  villeines  en  grojfe. 


T 


Se£l.  l83» 


121 


r  yhic  nota,  que  tieh  chofes^  que  ne 

"^  potent  ejlre  grants\  ne  alienees^  fam 

fait  ou  fine^  home  que  voile  aver  tieljs 

a.l  ^^°f"  ^^^  prefer ipt ion,  ne  poet  auter^ 

*"*  ment  prefcriber  forfque  en  luy  et  en  fes 

auncejlers,  que  heire  il  eJl,  et  nemy  per 

eeuxparolsj  En  luy  et  en  ceux  que  ejlate 

il  ad'y  pur  ceo  que  il  ne  poet  aver  lour 

ejlate  fans  fait  ou  auter  efcripturc,  le 

quel  covient  d'ejlre  monjlre  a  U  court, 

ft  il  voile  aver  afcun  advantage  de  ceo, 

Et  pur  ceo  fue  le  grant  et  altertation 

d*un  villeine  en  grofs- {"i)  ne  gift  fans 

faity  ou  autre  ejcripture,  home  ne  poit 

prefcriber  en  un  villein  en  grosy  fans 

moKftrans  d^efcripture,  fimn    en  foy 

mejme  que  claime  be  villeine^  et  en  fes 

anceftors  que  heire  il  eft^     Mes  de  tiels 

chofeSy  que  font  regardants  ou  appen^ 

dants  a  un  mannor,  ou  a  outers  terres 

et  tenements,  home  poet  prefcriber,  que 

il  et  ceux  que  eftate  il  ad,  queux  fueront 

feifies  de  le  mannor,  ou'de  tiels  terres  et 

tenements. 


AND  heere  note,  that  fuch  things, 
'^  which  cannot  be  granted,  nor 
aliened,  without  deed  or  fine,  a  man 
which  will  have  fuch  things  by  pre* 
fcription,  cannot  otherwife  prefcribe, 
but  in  him  and  in  his  aunceftors^ 
whofe  heire  he  is,  and  not  by  thefe 
words.  In  him  and  them  whofe  eftate 
he  hath;  for  that  he  cannot  have 
their  eftate  without  deed  or  other 
writing,  the  which  ought  to  be  ftiew- 
ed  to  the  court,  if  he  will  take  any 
advantage  of  it.  And  becaufe  the 
grant  and  alienation  of  a  villeine  in 
grofle  lyeth  not  without  deed,  or  other 
writing,  a  man  cannot  prefcribe  in  a 
villein  in  grofle,  without  ftiewing  forth 
a  writing,  but  in  himfelfe  which  claims 
the  villeine,  and  in  his  ^unceftours 
whofe  heire  he  is.  But  of  fuch 
things,  which  are  regardant  or  ap* 
pending  to  a  mannour,  or  to  other 
Unds  and  tenements,  a  man  may  pre* 

Icribe^ 


(3)  engroj  not  in  L.  and  M.  nor  Rob. 


Lit).  2*     Cap,  II.        Of  Villenagc.  Scd:^  183; 

iimtttintSy  &r.  ««/  ^fti  fetJUs  tk  tieb  fcribe)  that  he  and  they  whofe  cftate 
ib^s  49mf  rtgarAmts  cu  appendants  ^  he  harii,  who  were  feifcd  of  the  mm*- 
U  mannory  ou  tf  tieis  terres  et  Une*  nor,  or  of  fuch  lands  and  tenements, 
Mnk  (4)  di  imps  dont  memories  &'c.  hare  been  feifed  of  thofe  things, 
kfc.  (5)  Et  la  caufe  eft  pur  ceo  que  as  regardant  or  appendant  to  the 
fiel  manor f  ou  terres  //  ( i )  t  tenements  manor,  or  to  fuch  land^  and  tene- 
foyent  paj/ir  per  alienation  fans  fait^  ments  time  out  of  mind  of  man. 
&^«  And  the  reafon  is,  for  that  fuch  manor 

or  lands  and  tenements  may  pafle  by 
alienation  without  deed,  &c. 

yid.  Sea.  44».  «•  Q  V  finer  in  Latine,  finis^     [H  Idea  dicitur  finedii  eomtprdm; 

f ?1  BraS!  n.  <.  ^^  quia  imtonit fimmlitibust  et  efi  excef  tie peremptoria,     \m'\  Fi' 

trad.  5.  c.  2^  nit  eft  amicahilis  compofitiQ  etfinalii  cwceraiay  ex  con/tn/u  et  li cent  id  de^ 

(Pod.  i6i.  ».)  mini  regis f  'vel  ejus  jufticiaritrum  (l).     [u\  Talis  concordia finalii 

[lU]  Olaov.  ti.  t.  Jicitur^  eb  quodfinem  imponit  negt>tsb,  adto  ut  neusrapars  litigantium  eS 

Mo  Co  cap  \,  ^  ^*  cteterw peterit  recedire  (2).     Of  the  feverall  parte  of  a  £tie» 

Statut.  4e  m^o  ^^^  many  incidents  to  the  fame>  you  (hall  reade  in  my  Reports* 

kvandl  fines.  PL  Com.  %yj.        (3.  Co.  S4.    S.  Co.  51.)    5*  Co»  k\.  38*  Teyc'a  caie. 

*'  ^e  eftate,  IScV  ^orum  ftaium,  as  much  as  to  fay,  ^hofe 
f i]  ft2.  AiT.  53;  cHate  he  hath.  Here  LiitleHn  df  clareth  one  exceHent  ru)e»  [0]  that 
a  J.  Afl.  6.  ^  man  cannot  prefcribe  in  any  thine  by  a  qite  eftate,  that  lyfeth  itt 

f  Doa  ^la  w  Z^^"^^*  ^^^  cannot  pafle  without  deedor  fine  $  but  in  him  and  bis  an- 
303, 304«)  *  ceftors  he  may,  becanlb  he  tom^s  in  by  defcent  without  any  convey- 
ance. Neither  can  a  man  plead  a  que  eftate  in  himfelfe  of  any  thing 
\p\  39.  H.  6. 8.  that  cannot  paiTe  without  deed;  [/]  but  in  another  he  may,  as  in 
iS.  S.4.  23.       barre  of  an  avbwry,  the  platntift!  may  plead  a  qta  eftate  in  the  feig- 

niory  in  the  avowant.     But  Littietcn^$  words  are  to  be  obferra^ 

ff]  ii.H.4.89.   fSmi  que  'Voile  aver  tiels  ch^s  per  prej<riptien).    Therefore  [q\ 

~i.  R.  a.  Ac-  w       -  . 


time  Out  of  mlnde,  kz,  had  a  leet,  &c.  this  b  eood,  &c. 
[r]9.S.4.  ^K       [/.J  Regularty  the  plaintife  (hall  nbt  intiiTe  him  by  a  que  eftate^ 
*^H^  *^*         but  he  ffluit  fhew  how  he  came  by  it;  but  after  avowry  made,  the 
48.  t.  3*  th!  33.  plaintife  (hall  plead  a  qut  ejiate,  becaufe  he  is  now  become  as  a  de« 
5.  H.  6.  «8.        fendaat* 

(Rre.  Q^t  eftate      [j]  A  AaA  may  plead  a  quf  eftate  of  a  tenancy  in  taile,  or  of  am 
W       Air         cflate  for  life»  fo  as  he  avcrreth  the  life  of  them;  but  he  cannot  plea4 
io  l^ff.  28  *'     *  ^'  ^^^  ^^  *  '**^  ^^^  ycjures  (6)>  or  at  will. 
ft,  H.  4.20.      15.  E.  4.  t/     5>  H.  7.  3^      s8:  E.  4*  10.      7.  E.  6.  tU.    <^e  cftate  Br.  31* 
27.  H.  6.  3. .     7.  £1.  Djer  238.      ( f .  Co.  46.      i.  Sid.  298.    Doe.  Plac  304.) 

fr]22»H.6.  34.       [/]  A  did'eifor,  abatour,  intruder,  recoveror,  or  any  other  that  LI  2  !•  Oi 
ti  'hS*  Q        Cometh  in  the  fdft  Jhall  plead  a  que  ^ate. 
«ftateBr«48.      39.  R.  6.  14.      9»H,6>  Eilop.  25« 

(i^  [See  Note  171.1  Rolu 

(*)  [Sec^te*i7i.j        *  **  (6)  Biutfec  i.  Lev.  TCX).artd  i.Sid,  198. 

-  (4)-  f^c.  in  L.  and  M.  and  Roh.  (i)  *|  «b  inftead  of  #/  in  L.  and M. 

(5)  eourt  inftead  of  ^r.  in  L.  and  M.  and 


Mb.  2,  Of  ViUcnage:  Seft.  1S4. 

[«]  A  5W  r/?a/?  mttft  be  allcdged  in  the  tenant  or  defendant  him-  M  „  *  ?*  ^  ^*: 
felfc,  and  not  in  one  in  the  meanc  conveyance,  from  whom  he  ^J'^^  *   '  *  ' 
^laiineth ;  and  yet  fomc  bookes  be  to  the  contrary,  ^  a!  E.  6.  cit.  Q;te 

eftate  S.        2.  £.  6.  Que  eft^re  Br.  49.        (Cre.  Cha.  54.       i«  Uv.  190.) 

^*  i*  f«i/  covient  iPeJfn  mrtjfn  ml  court.**  The  rcafon  wherefore 
a  deed>  that  is  pleaded,  ought  to  be  (hewed  to  the  court  is,  becaufe 
<Bvcry  deed  maft  prove  itfelre  to  have  faificient  words  in  law,  whereof 
the  court  mud  adjudge:  and  alfo  to  be  proved  by  others,  as  by 
witnefles  or  other  proofe,  if  the  deed  be  denyed»  which  is  matter  of 

*•  Per  alknathn fauns fait^  Wr/*  Here  bjr  (JsTr.)  is  implyed,  that 
whatibevef  paffeth  by  livery  of  feifin»  either  in  deed  or  in  law,  may 
pafle  without  deed;  and  not  only  the  rents  andfervices  parcell  of  the 
mannor  Ihall  with  the  demeanes,  as  the  more  principall  and  w6rthy« 
pafTe  by  livery  without  deed,  but  aU  things  regardant,  appendant, 
and  appurtenant  to  the  mannor,  a^  incidents  or  adjunds  to  the  fame* 
^all,  together  with  the  mannor,  pafTe  without  deed;  all  which,  as 
here  it  appeareth,  and  eliewhere  is  faid,  (hall  paile,  without  faying 
€fm ftrtintntiis  (2). 


Scft.  184. 

>  ■  X 

Jp  T  ejl  af^aruoir^  que  nul  chfe  eft  A  N  D   it  is  to  be  underllood,  that 

nefms  regardant  a   un  manmr^  '^  nothing  is  named  regardant  to  a 

,  i^Cm  Jorfque    vHleine*     Mes  certcine  mannor,  &c,  but  a  villeine.    But  cer- 

0Uters  chofis  come  advowfm  et  common  taine  other  things,   as  an  advowfoa 

eU  pajhtre^  &<:.  font  nofmet  appendants  and    common    of   pailure,  &c.    ard 

al  mannor  oual  tirres  et  [^  tenements^  named  appendant  to  the  mannor,  c^; 

&r«  to  the  lands  and  tenements,  &c« 

^   -nEGARDJNT:''  Fide  Sea.  tSi. 

•«  Appendants^*     Appendant  is  any  inheritance  belonging  to  ano- 
ther, that  is  fuperior  or  more  worthy.    In  law  it  is  called  pertinens, 
quafi  tn'oicem  tenens^  holding  one  another;  a  word  indifferent  both 
to  things  appendant,  and  things  appunenant.     The  quality  and  na- 
tore  of  the  things  do  make  the  difference.     But  regardant  (as  our  Vide  SeA.  i. 
author  faith)  is  only  applvcd  to  a  villein?.     (*)  Appendants  are  (•)  5.  Aff.  9. 
ever  by  prcfcription  (4)  ;  but  appurtenants  may  be  created  in  fome  ^'^J'J^*  ^ 
cafes  at  this  day.     (5)  As  if  a  man  at  this  day  grant  to  a  man  and  qj^^.  \^\ 
his  heires  common  in  fuch  a  moore  for  his  beads  fcavant  or  couchant  pi.  coni.  38  r. 
npon  his  mannor;  or  if  he  grant  to  another  common  of  eHovcrs  or  F.  N.B.fol.  \%\^ 
turbary  in  fee  fimple,  to  be  burnt  or  fpent  within  his  mannor ;  by  (*•  ^o*  Abr.  60^ 
thefc  grants  thefe  commons  arc  appurtenant  to  the  mannor,  and  5*  ^^'  '7»  *>•) 
fhall  pafTe  by  the  grant  thereof.    lu  the  civil!  law  it  is  Called  ad^ 
junSum  (6). 

If 

(i)  [Sec  Note  173.]  (c)  Ace.  1  Vcntr.407. 

(3)  ou  for  0t  in  L.  and  M.  (6)  [See  Note  174.] 

(4}  Sceoctea.  to  ill.  a» 


Lib.  2-     Cap.  II.  Of  Villcnage.  Scd*  184. 

[x]  43.  Afl".  p.        [x]'  If  J,  be  fcifcd  of  a  mannor,  whercunto  the  franchife  of  watfe 

r  °    c^'^ki  I*  ^^^y  ^"^  ^*^^  ^^^  ^''^  appendant*  and  the  king  purchafeth  the 

1!ro  Abr^fqO  '"*""®'*  *^"*^  '**®  appurtenances,  now  arc  the  royall  franchifes  rc- 

^    united  to  the  crourne,  and  not  appendant  to  the  mannor.    Bat  if  he 

erant  the  manner  in  as  large  and  ample  manner  as  A.  had,  ^c.  it  is 

&id^  that  the  franchifes  (hall  be  appendant  (or  rather  appurtenant) 

to  the  mannor. 

Concerning  things  appendant  and  appurtenant,  two  things  are 

r^l  Hin  and       implied  [y]. 

Grangcicaff,  Fir  ft,  that  prefcciption  (which  regularly  is  the  mother  thereof) 

PL  Com.  168.     doth  not  make  any  thing  appendant  or  appurtenant,  unlefle  the  thing 

appendant  or  appurtenant  agree  in  quality  and  nature  to  the  thing 
whercunto  it  is  appendant  or  appurtenant ;  as  a  thing  corporeall 
cannot  properly  be  appendant  to  a  thing  corporeall,  nor  a  thing  in*, 
corporeall  to  a  thing  incorporeall  (?)•  But  things  incorporeall 
which  lye  in  grant,  as  advowfons,  villeins,  commons,  and  the  like, 
may  be  appendant  to  things  corporeal!,  as  a  mannor  houfe  or  lands ; 
(t.  RoI.  Abr.  Or  things  corporeall  to  things  incorporeal],  as  lands  to  an  ofBce. 
^3^)  fx]  But  yet  (as  hath  been  faid)  they  muft  agree  in  nature  and  qua- 

pT  c'  ^  6  *^  y  *  ^°^  C^l  common  of  turbary  or  of  eftovers  cannot  be  appen- 
la]  K^AiX.  o.  ^^"f  ^^  appurtenant  to  land,  but  to  a  houfe  to  be  fpent  there,  [6] 
(J.  siJ.  s^..)  Nor  a  leet,  that  is  temporall,  to  a  church  or  chappell,  which  is  eccle- 
[^]  10.  K.  3.  5.  fiailicall.  Nchher  can  a  nobleman,  efquire,  ice,  claime  a  feat  in  a 
37«  H.  6.  34.  church  by  prcfcription  as  appendant  or  belonging  to  land,  but  to  a  ^  1 22*  a.] 
ifc"  16^77  houfe,  for  that  fuch  a  feat  bclongeth  to  the  houie  in  refpe^  of  the 
in  T^rringhAm's  inhabitancy  thereof;  and  therefore,  if  the  houfe  be  part  of  a  man- 
cdfc.  nor,  yet  in  that  cafe  he  may  claime  the  feat  as  appendant  to  the 

•  houfe  for  the  reafon^aforefaid. 

(f3.  Co.  104.)  Secondly,  that  nothing  can  be  properly  appendant  or  appurte- 

5.  E,  6.  Dicr.  p^j,^  ^Q  ^,^y  tiling,  unleffe  the  principal!  or  luperior  thing  be  of  per. 
O-  Rol.  Abr.  pctuall  fubfiftance  and  continuance.  For  example,  an  advowfon 
2^0.)  that  is  faid  to  be  appendant  to  a  mannor,  is  in  rei  'ueritate  appendant 

to  the  demefnes  of  the  mannor,  which  are  of  perpetuall  fubfiftance 

and  continuance,  and  not  to  rents  or  fervices,  which  are  fubje^l  to 

cxtlnguifhmentand  deftrudion  (i). 

(t.  Rol.  Abr.  p^xi  advowfon  is  appendant  to  the  mannor  of  Dale,  ofwhichraan- 

^^^'*  nor  the  mannor  of  Sale  is  holden,  the  mannor  of  Sale  is  made  parcel 

of  the  mannor  of  Dale  by  way  of  efcheat,  the  advowfon  is  only  ap- 
pendant to  the  mannor  of  Dale, 
31.  H.6.  15.  h.        And  where  it  is  faid,  that  a  chamber  may  be  parcell  of  a  corody, 

and  pafle  by  the  name  of  the  corody,  which  may  be  extinguiOied, 
there  he  that  hath  the  corody,  hath  but  his  habitadon  in  the  cham- 
ber ;  as  a  fellow  of  Triniij  colledge  in  Camhriilge  hath  in  his  cham- 
ber, or  as  one  that  had  a  corody  and  a  chamber  in  an  houfe  of  re- 
ligion, he  had  but  his  habitation  only.  As  for  offices  of  fee  where- 
unto  land  may  appertaine,  they  are  of  perpetuall  fubdilance,  either 
being  /;/  ejje,  or  in  that  they  are  grantable  over. 
13.  E.  2.Qu3r.  Note,  that  an  advowfon  at  one  turne  may  be  appendant,  and  at 
imp.  170.  another  turne  in  groffe.     As  if  the  mannor  be  divided  betweene 

IV  E.  r  Onar.  coparceners,  and  every  one  hath  a  part  of  the  mannor  without  fay- 
imp.  58.  '  ing  any  thing  of  the  advowfon  appendant,  the  ^dvowfon  remaines  in 
17.  E.  3.  38.  coparcenary,  and  yet,  in  every  of  their  turnes,  it  is  appendant  to 
9.  £1=2.  Dicr  259.  that  part  which  they  have ;  and  fo  ii  is,  if  they  make  compofition  ta 
7-  ^-  3*  ao.  picfent 

[122.  a. f 
(7)  [Sec  ^tc  175.]  (1)  [Sec  Note  176.] 


Lib.  2.  ^       Of  Villenage.  SecSt'.  184. 

prefcnt  againft  common  ngh{>  yet  it  remames  appendant.     But  if  19- IE.  3'Qh^c 
upon  foch  a  partition  an  expreffe  exception  be  made  of  the  advow.  '™I^' 59- 
Ton,  then  the  advowfon  remaines  in  coparcenarie  and  .in  grolTe,  and  !^'h  6  ^^*  ^^ 
fo  are  the  bookes  reconciled*  *  2.  H.  '7. 5?' 

(6.  Co.  64.  a.) 
"  Common  de  pafiure*'*     \c\  Comniunia,  it  cometh  of  the  Englijb  [c]  GlanvilL  lifc. 
word  common,  becaufe  it  is  common  to  many ;  and  thereupon  and  3.  ca.  36. 
accordingly  is  here  called  by  Littleton  cominon  of  pafture,  for  that  ^^i^a^-J'b-  4« 
the  feeding  of  beads  in  the  land  wherein  the  common  is  to  be  had  «  /^'  *  ^** 

•    ,        ^       ^  BriL  cap.  5<- 

Wongs  to  many.  ^6^  ^^^  ^^* 

Fleta,  14b.  4.  ca.  19.      Mirror,  ca.  5.  led.  3. 

\/\  There  be  foure  kinds  of  common  of  pallure,  viz.  common  \4\  ^o-  E.  3^ 
appendant,  which  is  of  common  right,  (and  therefore  a  man  need  Admcafurcment 
not  prefcribe  for  it)  (2)  for  bcafts  commonable  (that  is)  that  ferve  Common*  ^  '* 
for  the  maintenance  of  the  plough,  as  horfes  and  oxen  to  plough  the  j  j.  k.  a.  ibid.  %\ 
iandi  and  for  kine  and  iheepe  to  compeder  the  land,  and  is  appen-  4.H.6.  22. H. 6. 
dent  to  arrable  land  ( 3 )  •  ( >  -Ro'-  a  br.  396. 


commonable: 

part 

mon  ihall  be  apportioned,  becaufe  it  is  of  common  right 

of  a  common  appurtenant,  or  of  any  other  common  of  what  nature  (^'cryo.  b.) 

Ibevcr.     But  both  common  appendant  and  appurtenant  ihall  be  ap-     §  5^^*  ^-  '^'^* 

portioned  by  alienation  of  part  of  the  land  to  which  common  is  ap-  hatn's*^'cafe7'"*^" 

pendant  or.  appurtenant;  and  for  common  appurtenant  one  mufl  (Hob.  235! 

prefcribe  (4).  i. Roll. Abr. 399. 

[g\  The  third  is  common  fer  cau/e  de  vicinage,  which  difFereth  J;"'*  ^^*-  4^i- 
from  both  the  other  commons,  for  that  no  man  can  put  his  beads  r'lg  Co?^8^ 
therein,  but  they  mufl  efcape  thither  of  ihemfclves  by  reafon  of  vi-  w,  Wiidi^cifcl 
cinity;  in  which  cafe  one  may  inclofe  againfl  the  other,  though  it  (7.  Co.  5.  Cor- 
hath  beene  fo  ufed  time  out  of  mind,  for  that  it  is  but  an  excuie  for  ^^^*<  ^^^•) 
trefpaffc. 

The  laH  is  comgion  in  grofTe,  -which  is  fo  caHed,  for  that  it  appe'r* 
taineth  to  no  land,  and  mufl  be  by  writing  or  prefcription.  Of  com- 
mon appendant,  appurtenant^' and  in  grofTe,  lome  be  cercaine,  that 
is,  for  a  certaine  number  of  beafls ;  ibme  certaine  by  confequent, 
viz.  fprfuch  as  be  levant  and  couchant  upon  the  land ;  and  feme  be 
more  incertaine,  as  commons  fauns  nomhtr  in  grofTe,  and  yet  the  (1.  Saund.  34«.) 
tenant  of  the  land  mu ft  common  or  feed  there  alfo  (5). 

There  be  alfo  [b]  divers  other  commons,  as  of  eflovcrs,  of  turbary,  r^-j  pj^.      , . 
bf^  pifchary,  of  digging  for  coles,  minerals,  and  the  like.     [/]   (f  Um,   *'  "  * 
common  appendant  be  claymed  to  a  man  nor,  yet  in  ret  *veritate  it  is  [<]  28.  E.  3. 
appendant  to  the  demefnes,  and  not  to  the  fervices ;  and  therefore  f<>^*43* 
if  a  tenancy  efcheate,  the  lord  fhall  not  encrcafe  his  common  by  rea-  ^^r^'  ^'  ** 
fon  of  that.     [It]  If  a  man  ckime  by  prefcription  any  manner  of  ,"  h!^8.  foi 
common  in  another  man's  land,  and  that  the  owner  of  the  land  fhall  (c'ro.  Jam.  308.* 
be  excluded  to  have  paflure,  eflovers,  or  the  like,  this  is  a  prcfcrip.  157.    1.  Ro. 
tion  orcuflome  againfl  the  law,  to  exclude  the  owner  of  the  foyle;  ^^'  396» 
for  it  is  againfl  tl«s  nature  of  this  word  common,  and  it  was  implyed  **  q**''  *^'*^-*^7« 
in  the  firit  grants  that  the  owner  of  the  foyle  fliould  take  his  reafon-  \\  Vcnt.  391. 

able   X.  Saund.  351^ 

(2)  [See  Not«  177.]  (4)  [Sec  Note  178.] 

(3)  Sec  Fujb.  Pr^par,  68.  h.  and  x.  (5)  [Sec  Noie  179.] 
Savnd.  35! .                                                      A 


2.    Cap.  II.  .     Of  Vilfcnage.  Sedt.iS^j 


I 


•]  Pafch.  26.  able  profit  tkcrc,  u  it  kath  bccac  aJjodgfcd.     [•]   [/]  But  .a  maii 

K**'*  ♦*%*'  h,  "'^y  prcfcribc  or  allcdgc  a  cullome  to  have  and  enjoy /oiam  'vtfiuram 

n«ef  White  &  terr^t  from  fuch  a  day  till  fuch  a  day,  and  bcrebv  the  owner  of  the 

ShitUiid  in  com.  ^^V^^  fhall  be  excluded  to  paf^ure  or  fccrd  there  (0)  ;  andfo  be  may 

Oxon.   '^x^  prefcribe  to  \i^ve  fiparaUm  pafturam,  and  exclude  tfie  owner  of  the 

Sed;  t.  &  2.  foylc  from  feeding  there.     Kota  Mi'$r/iia:99t,     [w]  So  a  maa  ipay 

c^i^  rV*%  P''*^^'^^^^^  ^°  \i2iVtftparahm  pijcbari£im'\\\  ftjch  a  water,  and  the  owner 

ilRoh'Abr?*  ^^  ^^^  ^°y^^  ^^^'  "^^^  ^^^^  there;  but  if  he  claim  to  have  cofnmun':n»t 

405.)    .  pifcbaria^  or   liberom  pijcharianh  the  owner  of  the  fovlc  (hall  fi'h  •  . 

£/].Vid.3.E.  3.  there  (7).     And  all  thii  hath  beene  refolvedl  [•']     And  therefore  [i22k  ut 

»9t  30.  it  is  neceiTary  for  every  man  by  learned  advice  to  plead  according 

46.  E^t.^21  '®  ^^^  ^'"^^  ^^  ^**  ^^^^ »   ^°'  paralsfont  pita. 

15.  E.  X.  Prefcripe.  51.  fti]  »o.  H.  6.4.  10.  H.  7.  24.  Temps  E.  i.  Affife422.  (».  1«»I. 
Abr.  258.)  [  1^]  Inter  Chioary  &  FiOten  in  k  Com.  Banfoe  in  replevin,  U  Mich.  29.  lit  30.  Elix. 
ioler  'fihirland  ft  White  in  oon.  Oxon.  ec  inter  Fuifton  is  Crachrodi  eo.»m  termino  m  Edlx. 
(2.  Rol.  Abr.  267  ) 

W  «9-  '^  ^-  35-  ^    [«1  A  mtn  feifed  of  land  whereonto  common  is  appctidatJt,  and 

is  diueifed,  the  diflcifee  cannot  ufe  the  common,  unttll  he  entrech 
[•]  Tide  Scft.  into  the  fend  whereunto  it  is  appeadanr.  \p\  But  if  a  nran  be  dif- 
541*  ieifed  of  a  manner  whereunto  an  advowfoa  is  appendant,  he  may 

Foft.to7.'i4a.b,  pf^^c^'  ^"^^  ^^  adrowfon,  before  he  enters  into  the  mamwr;  and 
363.1.)  the  reafon  of  this  diverfitie  is,  becaufe  in  the  cafe  of  the  common  it 

fliould  be  a  prejudice  to  the  tenant  of  the  foilc :  for  if  the  difleifee 
might  do  it,  the  difleiCbr  aHb  might  put  on  his  catt1e>  which  fhoutd 
be  a  double  charge  to  the  tenant,  but  Ao&  fo  of  the  advowfon. 

Sc(3.  185. 

TTEM^Ji  home  voile  en  court  de  A  LSOj  if  a  man  will  aclcnowTedee 

*^  record  Jffy  cenujfer  ^ejlre  viileme^  '^  himfdfein  a  court  of  record  to  W 

^ue  ne  fuii  villein  adevant^  tiel  eft  a  villeine,  who  was  not  a  villein  be- 

vilUine  en  grojje^  fore,  fuch  a  une  is  a.  villeins  in  grof& 

Braa.  lib.  u  ^HI  S  is  intended  hi  fome  action  brought  againfl  him  that  made 

J*P'  ^'  ^  ,    •  ^uch  confeiHon,  [/]  or  where  he  is  brought  into  court  by  coorfe 

riett**"L  I.  c!\.  ^^  ^*^  >  ^^^  ^^  ^^  oommeth  into  the  court  extrajudicially,  and  not  by 

4J»  E.  3.  4.  b.  «ny  due  courfe  of  law,  fuch  conftlHon  is  without  warrant  of  law, 

19.  E.  2.  tiu  and  bindeth  not  the  partie,  becaufe  the  court  had  no  warrant  to  tak< 

Vik.  34.  it*    But  ifzprieeipe  be  brought  a^ainf!  one,  he  may  confelTe  him-^ 

r^l  ^  ^*^.  ^'^*  villeine  to  an  eftratiger,  and  that  he  holds  the  land  in  tillenage 

2^.  iSr.  62.  ^**  ®^  ^^™»  ^^^  ^**  "  8°^  *"^  ^^^  ^^"^  ^^^'  ^^^  ^^  ^  ^^^^  "^^ 
37*Ain.i7.         th^  demandant  reply,  that  he  the  day  of  his  writ  purchafed  was  a 

II.  H.  4*  iQ^ia  freeman  (2),  and  thereupon  i0ue  is  taken,  and  he  is  tryed  to  be 
appeale.  free,  yet  he  (bail  remaine  *villeine  to  the  ftranger  in  refped  of  hi« 

(^  Ro.  Abr.       cohfeffion. 

73»-)       .    ,^,,  ^  .  . 

41.  E.  3.  ut.  Vili.  0. 

19.  H.  6,  32.  b«       If  a  wnt  of  n4ai*u9  habettdo  be  brought  againft  one,  and  tha  plain-* 

tife^  as  he  ought,  oflcreth  ii^  hit  count  to  proVc  the  villeaage  by  th» 
f  couHna 


[lZ2.  b.3 

(6)  [See  Note  r Jo,)  (i)  Sceante  if7..Kn«  3, 

"">ec  Note  iJi.]       ^  (2)  [SteNote  1X2.] 


(7)  [S^ 


Lib.  2. 


Of  Villenagc. 


Seft*  1 86;  187. 


coufins  and  kindred  of  the  defendant,  and  thereapah  produceth  the 
ifncles  of  the  defendant,  who  upon  examination  confefTe  themfelves 
to  be  villeines  to  the  demandant;  this  confeflion,  btnng  entred  of 
record,  doih  fo  bind,  that,  albeit  if  they  were  fo  free  before,  they 
and  the  heires  of  their  bodies  are  by  this  confeffidn  bond  and  vil- 
leines for  ever,  for  the  ancles  came  in  by  due  courfe  of  law  in  an 
adba  depending  in  court.    . 

Sedt.  i86- 


^3-  ^0 


TTE  M^  homi  qui  eft  viMn  tji  ap^ 

pelle  villeine  (3),  et  feme  que  eft 

villein  eft  appelle  niefe :  ficome  home 

que  eft  utbge  eft  Jit  utlagey  ct  feme  que 

eft  ullage  eft  cUt  wai^. 


A  L  S  O)  a  man  which  is  villeiiie  ife 
called  a  villein^  and  a  woman 
which  is  villein  is  called  a  niefe :  as  i^v 
man  which  is  outlawed  is  called  out- 
lawed, and  a  woman  which  is  oiit« 
la  wed  is  called  waived. 


*     '^T I E  F  Ef**  or  Noi/e,  is  in  Latine  naturalise  feu  nativa,  be- 
"^  ^    caufe  for  the  moft  part  niefes  are  bond  by  nativitie. 

**  Feme  que  eft  uilage  eft  dit  'wai'viJ** 

Wai've,  nuai'viata,  and  not  litlagata  or  exlix^  for  that  women  are 
not  fworne  in  leets,  or  tomes,  as  men  which  be  of  the  age  of  twelve 
yeares  or  more  be ;  and  therefore  men  may  be  called  utlagatit  Heft, 
extra  legem  pofitiy  but  women  are  ^ai^iata,  id  eft ^  dereUSie^  left  out 
or  not  regarded,  becaufe  they  were  not  fworne  to  the  law;  wherein 
it  is  to  be  noted,  that  of  ancient  time  a  man  was  not  faid  to  be 
within  the  law,  that  was  not  fworne  to  the  laWi^  which  is  intended 
of  the  oath  of  allegiance  in  the  leet  (4). 

And  the  outlawrie  of  a  woman  is  legally  called  nualviaria  muli' 


eru. 


F  K.  B.  iSui^ 

Regift.  132.  Ss 
277.  BntCoa« 
fol.  20. 
BraA.  I  3« 
tra6t«  2.  ca.  is, 
13.  Fleca,  lib.  c  , 
cap.  28.  3«H.5. 
tit.  Udawry 
Suthiiai. 
Regi(l.orig.  xp« 
(2.  Rol.  Abr« 
804.) 


Sea.  187. 


'ITEMy  ft  un,  villein  prent  frank 

.    f^fite  a  femiti  it  ad  ijfue  enter  euxy 

fjyucs  ferront  villeinesm     Mes  ft  niefe 

prent  franke  home  a  fa  bargn^  kur 

ijfues  ferra  franke. 

•  ■ 

•  Et  c*eft  contrarie  a  le  ley  civil ; 
car  la  eft  dit^  partus  fequitur  ventrem  * 
(I).     . 


(3)  ^«yin  L,&  M.  ftHtoh. 

(4)  See  ante  68.  b.  n.  i,  2.  to  which  add 
poft.  172.  b.  Spelm.  Glod*.  voc*  Fidelitas^ 
2.  Inlt.  73k  Biitr.  cap.  29.  Cow.  In(h 
1.  a',  t,  3.  r.  14.  Flejt.  1.  2.  €«  54.  1.  3. 
c.  i6«  Mirr.  c.  3.  fc6l.  35.  7.  Co.  6.  b. 
7.  a,    Calvia^s  (;}r«  Tyr^.  Bib|loth.    Polit. 


A  L S  O,.  If  a  vill^nc  taketh  a  freq 
'^^  woman  to  wife,  and  have  iflUc 
betweene  tbeo3>  th«  iflites  ihall  bQ 
villeines.  But  if  a  niefe  taketh  a 
freeman  to  her  hufband^  ^eir  iffue 
(hall  be  free.  *      • 

*  Thi^  is  contrarie  to  the  civill 
law  J  for  there  it  is  faiJ,  partus  fequi-^ 
tur  ventrem  *. 

''SURCULUi 

4th  ed.  907.    EUefmere's  argument  in,CaU 
viif  8  cafe  76. 

[123.3.] 

(i)  The  fentence  between  the  ftars  is  no(^ 
in  L.  and  M*  Roh.  or  P« 


Lib.  2.    Cap*  II.  Of  ViUenagc^  StO..  i88. 

Fortcfcucy  cap.  «    OURCU  LU  S  lot  tint  alinuntum  a  Jit  file  capit^  pcfna  tawun  edit 

4a.Glanv.lib.  5.  O  y^^.*»  'f  he  fians  (2)  takes  all  hij»  nouiifhment  from  the  llockc, 

cap.  6.  HiL  j^^j    ^^  jj  produccth  hi»  own  fruit. 

3Q*  t.  I. coram  r   1  o-       •     1    .-                                /•                    i-?     -    .       <■              #» 

mre  Eborumin  *  If  J  ^'  ?*'•'  de  Jer*vo  patre  natus  ftt  et  main  uberth  pro  feriio  redda^ 

thcfaur.  tur  occijus  in  ed  parte  \  quiajemper  a  patre  non  a  mattj  generationif 

[jj  Lib.  Rub.      Of  do  texitur.     Si  pater  Jit  liber  et  mater  anciiia,  pro  liiuro  reddatttr  ot  - 
«ap.77.  ci/us»     [1]  Lex  jJugli/T  ftii/iquammatris, /edjemptr  patris,coftditioMeat 

^\^  r  *      imitnri  partiuti  judicata 

[fj  Herewith  [•']    i'^c  hu(band  and  wife  are  all  one  perfon  in  law,  and  the 

ameeth  Dritton,    nieie  marrying  a  freeman  t9  infranchlled  during  the  coverture  (^)  s 
fol.  73.  b.  and  therefore  by  ihc  common  law  of  England,  the  iiTue  is  free  (4). 

ff]  BraG-  lib.  4.        f']  ^'  mulier  ftrva  copulatajit  li6ero,  C/r.  quod  partus  haLehit  hit" 
IDL29S.  b.  retiitatefitfet  mater  nullam  dotem,  quia  mortuo  *viro  Jiio  Itbero  redit  in 

Llenn,  lib.  I.         priJlinumflatHm  Jer^fitutis,  niji  h^res  ei  dot  em  fee  er it  de  gratia   (5). 
"P*  ^'  And  when  a  bondman  marieth  a  free  woman,  tliey  are  all  one  per- 

$Jql.  2s'.  *    ^^^  ^^  X^"^,  and  dua  anitfue  in  came  una,  and  uxor  j'ubjeJa  eji  virc,  et 

fub  potejlate  'viri  ( 6  ) . 
r«l  Bra£l.lib.4*        C"]  Objer*vatur  in  coifC  Cornubid"  de  tali  con/uetudine,  qu/g  talis  ejl, 
lo.  271.  qitbdji liber  hcmo  ducat  nativam  aliquant  in  uxurcm  ad  liber unt  tenO' 

tnentum  et  libcrum  thorum,  Ji  ex  ea  du^  procrcantur  jUirti  una  erit  li' 
tera  et  altera  villana,  quia  ibi  partilijunt  piuri  int^r  libertim  patrem  et 
dcminum  uxoris  njillanee. 
[;e]GI.mviIlJib«        [.r]  t^i  *vtro  procreantur  ex  natifvd  unius  et  native  alterius,  proper* 
5,  cap.  6.  tionabibtcr  inter  dominosfunt  di*videndi, 

Fortcfcuc,  cap.         "  Et  cio  (Jl  contrarie  al  ley  civil,^*     (7)  For  true  it  is,  that  by  that 
4^  law  partus  jequitur  vintrem,  as  well  where  a  free  man  takes  a  bond 

woman  to  wife,  as  where  a  bondman  takes  a  free  woman  to  wife. 
Jn  (he  firll  cafe  the  iiTue  is  by  the  civill  law  bond,  and  in  the  other 
free:  both  which  cafes  are. contrarie  to  the  law  of  A';:^/a;i^,  But 
t<hi$i&  no  part  of  Littlitou;  and  therefore  we  in' this  manner  pafs  ic 
over.  . 

Sedt.  188. 

TTEM^nulhaflardpeit  ejirevillciriy  A  LSO,  no  baftard  may  be  a  vil- 
•^  Ji  non  que  il  voile  Joy  connjlir  ejire  '^  leine,  unlefs  he  will  acknowledge 
inlleine  en  court  de  record;  car  il  ejl  himfelfe  to  be  a  villeine  in  a  court  of 
en  ley  quafi  nuUius  ftlius,  par  cto  qut  record ;  for  he  is  in  law  quofi  nulliui 
il  ne  pott  enberiter  a  nulluy,  fHius^  bccaufe  he  cannot  be  heire  to 

any, 

M  VWeS^ca.     u    Jn^UL  L  IV S  [a]Jilius:'     Cui pater  ejl popului.  pater  ejljibi 

tilVilllinieV  7.     nullusit  omnis. 

(Ante  3.  b.  ^^'  pater  ejl  populus,  non  babet  tile  patrem^ 

Poft.  244.  b.)  [^]  Some  hold  that  the  ballard  of  a  nicfe  (hall  be  a  villeine. 

{y[  Braft-  hb.  i.  j^j  And  Others  hold,  that  if  a  villeine  hath  a  baftard  by  a.  woman, 

Vh  ^  \I^^^^*  *"^  ^^^^^  marieth  the  woman,  that  this  ballard  is  a  viilelne.     But 

Brittoft,*^1.^78.-  ^^^  '^w  is  contrary  in  both  cafes;  for  in  both  cafes,  the  iffue  by  the 

[']  39*  ^-  3'  34*  43*  ^■3*4*      Briuofij  ubi  fupra. 


(1)  [See  Nt)tc  183.]  (5)  [See Note  1S6.] 

(3)   (See-  Note  iH-l  (6)   [Sec  Note  i«7.] 

(4J  [See  Note  xtli.]  (7)  [SfC  Noie  188:] 


Lib.  2.  Of  Villenage.  SeA.  189, 

common  tew  i;  a  baftard,  and  confcquentlv,  quafi  nullim  films ^  as 
Litiktw  here  faith,     [i/]  Though  a  baftard  be  a  reputed  fonne,  yet  U]  23.  EJi«. 
is  he  not  fuch  a  Tonne,  b  confideration  whereof  an  ufe  can  be  ^»««"  374- 
rayfed,  for  the  reafon  that  Littleton  here  yeclds;  becaufe  in  judg- 
mentof  law  he  is  nullius filiuu     [e]  (8)  And,  for  the  fame  reafon,  U]  13.  EH*. 
23.    D.J  where  the  ftatutc  of  52.  H,  8.  of  wills,  ipcaketh  of  children,  baftard'  *^'«'  a96. 

children  are  notwithm  that  ftatute,  and  the  baftard  of  a  woman  is  ^^  ^^''i^itT 
no  child  withm  that  ftatute,  where  the  mother  conveys  lands  unto  |)'^    ',        * 
him.  ^^^' 

[/]  It  was  found  by  verdifi,  that  Henry  the  fonne  of  Beatrice,  f/]Trin.  18.  E. 
which  was  the  wife  of  Rohert  RadnjuiU  deceafed,  was  born  per  unde^  1.  roir.  61'.  Bedf! 
elm  dies  pojt  tdtimum  tempus  hfitimum  muUeribus  cenftitutum.     And   ^^^^^  '^gc- 
thereupon  It  was  adjudged,  quod diam  Henricus  dici  non  debet filus  i^^i/Ttl54«. 
fr^didi  Rohmi ficundum  Ugem  it  confwiudinem  AngUa  conftitut'  (1).  536.  Godb  281  ' 
Now  legitimum  tempus  in  that  cafe  appointed  by  law  at  the  furtheft  is  Palm.  9.) ' 
nine  moneths,  or  forty  weeks  (2) ;  but  (he  may  be  delivered  before- 
that  tirne^  which  judgement  I  thought  good  to  mention.     And  this 
agreeth  with  that  in  E/dras  :  Vade  et  interroga  pregnantem^fi  quando  4-  ^Wras  4. 41. 
impUtierst  mvm  men/is/uos,  adbue^oterit  matrix  ejus  retinere partum  V^^  PanciroH. 
infimetipfif  Et  dixi,  Nonpotefi,  domuu.  Ta^VS^t* 

Sea.  189. 

jTEMy  chefcun  villein  eft  able  et  A  LSO,  every  villein  is  able  and 

^  franke  de  Jiur  touts  manmrs  d^ac-  -^^  free  to  fue  all  manner  of  anions 

tions   envirs  chtfcun  perjhn^^  forfpris  againft  eyerie  perfon,  except  againft 

invirs  fdn  fiigniory  a  qui  tl  eft  vtMne*  his  lord,  to  whom  he  is  villeine.    And 

£t  ttnceri  $n  artain  chfa  ilpoit  aver  yet  in  certaine  things  he  may  have 

a£lion  ereueri  fmfeigmor.     Car  ilpoit  againft  his  lord  an  action.     For  he 

avit  nrvers  fin  fitgnior  un  aSfion  d^ap*  may  have  againft  his  lord  an  adllon  of 

fealdi  mm  fin  pin^  ou  d^autirs  di  lei  app«ale  for  the  death  of  his  father,  or 

aunciftpriy  qui  bein  il  eft.  of  his  other  anceftors,  whofe  heire  he  is« 

■'  C^^  ^  ^  ^^  villeine  eft  able  et  franke  defier,  Wr."     [g'\  In  \g\  Braft.  lib.  4. 

^  aii  aftion  brought  by  a  villeine  'uerfus  non  dominum^  non  <valt^  ™*;  '96- 
lit  ei  ixceptioyquia  eftfrrnjus  alkmis,  ex  quo  nibil  ad  ipfum  utrum  liber  ^"^o"*  "^  49- 
fitanfemjus.  fi]     And  it  is  to  be  obferved,  that  he  that  hath  but  a  fl]  ilfi.  -  5  \^^ 
particnlar  eftate  in  a  villeine,  as  tenant  for  life  or  for  yeares,  fliall  1$.  E.4.^. 


cap.  4, 

"  Jtppiole,**  Appillxmy  commethof  the  Frencb  word  appeller,  that  (3.  In/t  131.) 
fignifieth  to  accnte  or  to  appeach.    An  appeach,  [i]  an  appeal,  is  r>]Bric.cap.22. 
an  accnfation  of  one  upon  another,  with  a  purpofe  to  attaint  him  of  t^.  38.  Braaon, 
felonie  by  words  ordained  for  it.  *^^*  '•  ^"^  6- 

«  De  mart.**    [/]  For  a  villeine  fliallnot  have  an  appeale  of  rob*  [/]  ig.  e.  3.  3,* 
ric  againft  his  lord,  for  that  he  may  lawfully  take  the  goods  of  the  1 1.  H.  4. 93. 

la    ri.    ^a    6. 

ville'n  29.  H.  6.  tit4 

[123.  b.]  Cjroaci;. 

(t)  [S€cNotei890  (x)  [Sec  Note  190.] 

(2)  [Sec  Note  1 90*. ] 

Vol.  I.  A  a 


Lib.  2.     Cap.  II. 


Of  Valcnagc. 


Sed.  190^  191. 


[m]  Flora,  \u  1.  viUcih  fts  his  own.     [/w]  And  if  in  an  appeale  of  death  it  he  fwmi 
c*  5.  I.  H.  4. 6.  fyf  jIi^  plaintife>  he  is  infranchifed  for  ever.     Hinc  enim  tft^  qM  en 

ipjhfunt  hujufmodi  domini  fiwas  fuos  amiffurit  cum  dt  THJuriisfytriM 
conviat.  And  there  is  no  diver ficie  herein,  whether  he  be  a  villein 
regardant  or  in  groffc,  although  iomc  have  faid  the  .contrary. 


Sea. 


190. 


^^f/JTJ^  un  niiffj  fue  efi  ravie  per  A  L  S  O,  a  nicfe,  that  is  ravKhed  by 
"^^  fa  feignior^  pott  aver  un  eppiale  "^  her  lord,  may  have  anappealc  of 
di  rapi  envtrs  lay*  ripe  againft  fatm. 


DJPE,**  [n]  Kaptus^  is,  when  a  man  hath  eattiaH  ItBOwtedge 
•^*'  of  a  wo 


woman  by  force  and  agunft  her  wilL 


f«]  Mirror^  ca.    <• 
I.  fed.  lat.  c.  y 
de  Rape,  U  cap. 
4  de  Homicide. 

{ 3  inft.  6a)  ««  ApptaU  de  rmfe,^*    By  the  general!  parview  of  the  States  {•] 

[•]  w.  1.  ca.  1 3.  ^1^^  gjvg  {he  appeale  of  rape,  the  nicfc  fhall  have  an  fippeafe  of  rape 
#  R  a*  ca?  6.  ^g*^"*  ^^  ^^^*  t«]  ^nd  it  fcemeth  by  the  ancient  authors  of  the 
ii.H.  4. cap.  13.  law^that  this  fo  hsunous  an  offence  was  feverely  puniihed  by  lofle  of 
1.  £.  4.  cap.  I.  eyes»  and  privy  members;  but  of  old  time  it  was  felony,  which  you 
[0J29.  H.6.  II.  may  reade  at  large  in  the  Second  Part  of  the  Inftitutes,  IV.  i. 

tit.  Coron.  !?•     ca.  K. 

M.  147.   ^*  [/J  ^^  ***"  ^'^^^  ^^P^*  which  our  author  here  ufeth,  is  4b  •ppro-  [  1 24.  a 

[p]  9.  £.  4.  sf.  -priated  bv  law  to  this  cafe,  as  without  tlus  word  (rapuit)  it  cannot  be  ^ 
Mirmr,  cs.  i«      expfcffcd  bv  any  periphrafis  or  circumlocution ;  for  ^amaliier  c^m» 
fed.  13.  tffif  gfi^^  or  the  like,  will  not  ferve* 


Scd:«  19T 


jfVXT^  Ji  ttn  villein  foit  fait  exe- 
cuter  a  un  autre^  it  (e  feignior  dd 
vilUinfuit  en  dette  a  le  tefiater  en  un 
ierteine  fumnu  d'arge?itj  que  n^eft  my 
faie\  m  ceo  ccfe^  It  viUeine^  come  exe- 
cutor di  ii  te/latofy  ceoira  alYion  de  det 
tnvers  fm  f^gmor  \  pur  ceo  que  il  tie 
recovtra  U  det  a  Jon  ufe  dimfne^  wes 
altfiU  tiftator* 


A  L  S  O,  rf  a  villeine  be  made  exe- 
'^  tutor  to  another,  and  the  lord  of 
the  villeine  was  indebted  to  the  teftator 
in  a  certaine  ium  of  money,  which  is 
not  paid;  in  this  cafe,  the  villein,  -as 
executor  of  the  leftatiir,  ihall  hove  an 
a£)ion  of  debt  againft'hts  k>rd ;  be* 
catife  he  (hall  not  recover  the  debt  to 
his  owne  ufe,  but  lo  the  ufe  of  the 
tcftator. 


(Do€.Phc3SI.)  /-vy  ^\i  matter  fu  flit  lent  hath  bcene  fpoken  m  this  ChajsHer  beforr. 

)j.£.  4*  50.  a«    ^^  The  villein  (hall  have  an  a6lion  as  executor  jminft  his  lord  ; 

and  it  is  no  pica  for  the  lord  to  fay,  that  the  plaintife  is  his  villeine; 
fof  he  fhall  not  be  enfranchifed  by  the  ufer  of  this  adlion ;  becaufe 
he  hath  it  by  a  gift  in  law  to  the  nft  of  the  teftttor,  -and  not  to  hi> 


Sea. 


Lib.z.  Qf  Villenage*  S€<a.  192. 

Seft.  192. 

TTE  My  le  jeigmor  ne  peit  trender      ALSO,  the  lord  may  not  take  out 
'^  bars  del  fejfeffion  di  tiel  villein^  que     ^^  of  the  pcfieffion  of  fuch  viHoinc, 


/. 


executor^  us  biens  le  mort;  et  $*il  who  is  executor,  the  goods  of  the  de* 

■ace^  le  villeine  come  estecutQr  avera  ccafed  ;  and  if  hie  doth,  the  villeine  as 

a£fion  de  trefpajfe  de  mefmes  ks  Hens  executor  (ball  have  an  a^^ion  for  the 

ij/i»t  prifes  erivers  fin  feigniory  et  re^  feme  goods  fo  taken  againft  his  lord, 

cetera  damages  al  ufe  le  teftator*    Mes  and  fhall  recover  damages  to  the  ufe 

en^  touts  tielx  cafis  il  covienty  que  le  of  the  teftator.     But  in  all  fuch  caic's 

fiignioTj  que  eft  defendant  en  tielx  ac^  it  behoveth,  that  the  lord,  which  is 

tUnsy  face  proteftaiiony  que  le  plaintife  defendant  in    fuch   actions,   maketh 

/iftfitt  villein ;  on  auUrmeni  le  viUetne  proteftatioii,  that  the  plaintife  \s  his 

ferra  enfranchifiy  coment  que  le  matter  villein ;  or  otherwife  the  villeine  (haU 

fiti  trove  pur  lefeignior^  et  encounter  It  be  infranchifed,  s^though  the  matter 

vilkiny  come  eft  dit.  be  found  hgr  the  lord^  and  againft  the 

villein,  as  it  is  faid. 


*» 


ZB  ftigmor  ne  poet  frender  hors  del  pofeJ/ioBi  Ifc,**   Of  this  alio 


fufficlenc  bath  been  faid  before. 

*•  £/  reeo-vera  damages  al  u/t  del  teftutor*^  [f  ]  Note»  damages  rc-  r^]  n.  E.  4. 4. 
covered  by  the  executor  ip  an  adion  of  trefpafie  (hall  be  aflets;  and  o.  j  i.H.  6. 35.  V- 
yet  they  were  never  in  the  teftator.    And  fo  it  is  in  pther  like  caies«  3*  ^-  6*  %■ 
as  by  our  bookes  it  appeareth.  ^  i  hI*  6*' 

[r]  If  all  executor  hath  a  villeine  for  yearcs,  and  the  vilkxn  pur-  ^'   ^^  ' 
chafes  lands  in  fee,  the  executor  entretb,  he  (hall  h^ve  the  whole  fee  scud.  firoo£dl* 
fimple;  but  becaufe  he  had  the  villein  in  outer  droit,  viz.  as  execu-  vuicjiaseyo. 
tor  to  the  ufe  of  the  dead»  it  fhall  be  aiTets  in  his  hands.    Note  a  di- 
verfity  between  the  quantity  of  the  eftate,  and  the  quality  of  it ;  for  (^»<«  J*?-**) 
the  law  refpe£teth  not  the  quantity  of  the  eftate ;  for  not  onely 
t4»  b.l  V\  tenant  in  taile  and  tenant  for  life  of  a  villeine  ftiall  have  the  per-  [/]X<*5.]E.4«^i» 
^  quiiite  of  the  villeine  in  fee,  but  [/]  tenant  for  yeares  «nd  tenant  at  [0  <i<^*3^^« 
•    willalfoihallhaveitinfee.  ^  ^  (A^ite  117. ».) 

Bat  the  law  refpe£teth  the  quality ;  for  in  what  right  he  hath  the 
villeine*  in  the  fame  ri^ht  he  fhall  have  the  perquifite ;  as  in  the  cafe 
of  the  executor  abovdaid,  and  in  the  cafeof  the  biihop  [u^  that  hath  £«]4x£.  3*  ix* 
the  villeine  in  right  of  his  church;  he  ihall  have  the  p^rquiUte  in  the 
fame  right* 

[jr]  bo  if  a  man  hath  a  villeine  in  (he  ri^ht  of  his  wife,  be  fha|l  [x\  iC.E.  3. 2^ 
have  the  perquifite  alfo  in  her  right.     But  if  the  purchafe  be  after 
ifTue'had,  then  the  baron  fhall  have  the  perauifiie  to  him  and  his 
heires  1  becaufe  by  the  ifiiie  he  is  intituled  to  oe  tenant  by  the  ^ur* 
teiie  in  his  owne  right. 

«  Proteftaticn,^*  [y^  jPr<?/^tf//<?,isancxclufionof  aconclufianihat  Vide  S*a.  193. 
z.  party  to  an  a^ion  may  by  pleading  incurre ;  or  it  is  a  fafeguard  [y]  Pi.  Qom. 
to  the  party,  which  kecpcth  him  from  being  concluded  by  the  plea  *76  b-  in  Greif* 
he  is  to  make,  if  tjieiffue  be  found  for  him.     But  in  this  cafe  with-  "^^^  •  ^^* 
out  a  proteflation,  albeit  the  iiTue  be  fpund  for  the  lord,  the  villeine 
ihall  be  enfranchifed,  as  it  appeareth  hereafter  in  this^Sedtion. 

A  a  a  "  Sea. 


tibi  24    fcap,  II.        Of  Villenage* 


SeOu  i9jl 


Soft.  193. 


JTEMyfi  viUiiHffuifi  un  aSiion  de 

trefpajjif  iu  un  auttr  aSfion^  ertven 

fonfetgntor  in  un  c$unif\  et  Ufeignior 

dit^  qui  il  ntjirru  rif^niusyfurcto  qui 

iliflfrn  viuiin  ngariant  a  fin  manor  en 

auUr  aunty  {j)i  it  U plaintife  dity  que 

H  eft  frankey  it  de  franhe  ejiate^  et  mmy 

villitn  \  ieo  ferra  trie  en  le  county  lou 

le  plaintife  avoit  conceive  fin  aSIiony  et 

mmy  in  U  aunty  lou  le  manor  eft :  et 

cio  ijl  tn  fiivorem  libertatis.     Et  pur 

celcaufi  un  eftatuti  fuit  fait  zn,  9.  R. 

2.  ca^.  2»  li  tinor  de  quel  enfuijl  en  tiel 

forme*    Item^  pur  la  ou  plujors  viUeinSy 

it  niefesj  Jibien  des  graundes  feigniors 

iome  des  auters  genteSy  fibien  ejpiritualt 

ami  temporals,  s*enfuent  detns  cities, 

villes,  et  lieux  enframhifiy  come  en  la 

citie  de  Londres,  it  outers  fimblables, 

it  feignont  divers  fuits  envtrs  lour 

feigniors,  a  caufi  ek  eux  faire  franks 

per  U  rejpons  de  hurfeigmors  :  accorde 

ift  it  ajfentus,  que  lesfiigniors  ne  outers 

nefiyent  my  forbarres  de  lour  villiines 

per  caufi  de  lour  reJj>ons  en  ley.     Per 

f$rci  de  quel  eftatute,  fi  afcun  villein 

voylhii  futt  afcun  maner  de  a6lion  a 

fin  ufi  dimifiu  in  afcun  county,  ou  il  ejl 

•  fort  a  trier  envers  fin  feignior,  lefiig^ 

miTpoyt  ifiyer  de  pkadirj  que  k  plain-' 

life  ift  Jin  i/illeine,  ou  de  fain  pro- 

teftathn  que  il  efl  fin  viUeine,  et  de 

pledirhn  autir  matter  en  barre.     Et 

Jiikjont  a  iffue,  et  PiJ/iteJoit  trove  pur 

le feignior,d9nque  le  viltein  efi  villein, 

come  il  fmt  deventt  pir  force  de  mefnu 

Peflatuti.    Met  ft  li  tjfue  foit  trove 

pur  U  villeine,  donque  le  villeine  efl 

franki\  pur  uo  que  Ufiignior  neprifl 

al  commencemint  pur  fin  plee,  que  le 

villeine  fmt  fon  villeine^  met  ceo  prifl 

ferhroteftationy  l^c. 

toMce  not  at  the  beginning  for  his 

-iwt  tooke  diiiitgypiDtdUtion,  &c. 


.  A  LSO)  if  a  vIHcine  fueth  an  adibn 
-^^  of  trefpafie,  or  any  other  aAion* 
againft  his  lord  in  one  county;  and 
the  lord  faith,  that  he  (haU  not  be 
anfwered,  becaufe  he  is  his  villeine 
regardant  to  his  mannocr  in  another 
county;  and  the  plaintife  iaith,  that 
he  is  /tee,  and  of  a  free  efiate,  and  not 
a  villein ;  this  (hall  be  tryed  in  the 
countv  where  the  plaintife  hath  con- 
ceived his  a(5Hon,  and  not  in  the 
county  where  the  mannor  is ;  and 
this  is  in  favour  of  liberty.  And  for 
thif  caufe  a  ftatute  was  oiade  anno 
9.  R,  2.  ca.  2.  the  tenor  whereof  fol- 
loweth  in  this  forme.  Alfo,  for  that 
where  many  villeins  and  niefii,  afweU 
of  great  lords  as  of  other  men,  afwell 
of  fpirituall  as  temporalli  flye  and 
go  into  cities,  townes,  and  places 
franchifed,  as  into  the  city  of  London, 
and  other  like  places,  and  fetne  divers 
fuits  againft  their  lords,  becaule  they 
would  make  tbemfelves  free  by  the 
anfwer  of  their  lords :  it  is  accorded 
and  aflcnted,  that  lords  nor  others 
fhall  not  be  forebarred  of  their  villeins 
by  reafen  of  their  anfwer  in  law.  By 
force  of  which  flatute,  if  any  villeine 
will  fue  any  manner  of  adlion  to  his 
own  ufe  in  any  countie,  where  it  is 
hard  to  try  againft  his  k>rd,  the  lord 
may  chufe  whether  be  will  plead,  that 
the  plaintife  is  his  villeine,  ar  make 
proteftation  that  be  is  his  villeine,  and 
plead  his  other  matter  in  bar.  And 
if  they  be  at  ifilie,  and  the  iflue  be 
found  for  the  lord,  then  the  villeine  is 
a  villeine,  as  he  was  before  by  force 
of  the  fame  ftatute.  But  if  the  iftue 
be  found  for  the  villeine,  then  the  viN 
leine  is  free;  becaufe  that  the  k>rd 
plee,  that  the  viUeine  was  bis  villeine. 


(i)  Gfc.  in  L.  andM.  and  Roh. 


**  CEO 


LiK  2.  Of  Villenagc.  Scd.  193, 

^  /^EO  firra  frii  en  h  counties  ^c.**    Be  trycd,  that  is,  as  it  is  in-  Brit.  fol.  70. 

^  ^  tended,  by  the  vcrdift  of  twelve  men,  that  is  called  in  law  a  "S*  ^'  »»^«  ^ 
tiiall,  triath* 

[a]  In  this  cafe  the  law  doth  favour  the  villein  in  the  iflue ;  for  [a]  7.  E.  50. 
ocherwife  by  the  rule  of  law  in  like  cafes  he  ought  to  anfwer  to  the  *^-  E-  3*  73*  . 
ipeciall  matter,  viz.  to  the  regardancy;  but  in  favour  of  liberty  he  3*'  |'  3*  34- 
may  reply,  that  he  is  free  and  of  free  eftatc,  and  confe(juently  this  Jf;  £.  \[  ^  *  , 
iflue  concerning  the  perfon  (hall  be  tryed  where  the  writ  is  brought.  44!  £  3!  36,  ' 
[&}  The  like  law  it  s,  if  iflbe  be  joyned  upon  the  ideoey  ofthe  47-  H.  3.  26. 
pfaintife  or  defendant,  it  (hall  be  tryed  where  the  writ  is  brought*  **•  "•  ^-  $»• 
becaofe  it  concemeth  the  perfoo.  ^5*  "•  J-  «** 

•  39.  n.  6*  24. 

Vi4e  Sea.  534.        [S]  1.  Mar.  Dier  iia.        (Poft  125.    7.  Co.  1.) 

**  Iji/avorem  Jiiertaiu.**    It  it  coifunonly  faid,  that  three  tUngs 
he  favoured  in  law ;  life,  liberty,  and  dower. 

[c'\Impiusetcrudtliijudli€attduse/lt  qui  Utertaii  non  favet.  AngUa  (F.  K.  B.  77,  f.) 
jmra  in  omni  cafu  Itbertaii  dant  fa-vorem*  L'J  ir'ortei«ui£, 

Tryall  is  to  finde  oat  by  due  examination  the  truth  of  the  point  in  ^^  ^* 


^        **  the  triall  thereof:  for  either  it  is  qtuefiiojuris^  (and  that  (hall  be  Vide  SeA.  234. 
uied  by  the  judges  either  upon  a  demurrer,  fpeciai  verdift  or  ex- 
ception, for  cuilibet  in  fua  artt  f  trite  eft  credendnm ;  et  fuod  qnijfui 
nifit  in  bocfe  exeraat ;  and  it  is  commonly  and  truly  faid,  mdfmftio* 
nem  juris  non  rej^ndent  junawes)  or  it  is  quaftiofadi  ( I )  •     And  the 
triall  of  the  fa£t  is  in  divers  foru,  whereof  a  light  touch  is  given  be- 
fore, Sedl.  102.    Of  thefe  a  triall  by  xii.  men  (here  intended  by  VHeSfO.  xoi. 
littleton)  is  the  moft  frequent  and  common*    And  fome  few  rules  of 
law  are  neceffary  here  to  be  remembered  (for  the  better  underfbmd- 
ing  of  the  bookes  of  law  hereafter)  where  and  from  what  place,  vis, 
de  que  wcinete,  out  of  what  neighbourhood  the  jury  ihaU  come,  a  Vide  Sed.  2341 
neceflarie  poynt  to  be  knowne ;  ror  if  there  be  a  mif-trvall,  (that  is)  more  of  this 
if  the  jury  commeth  out  of  a  wrong  place,  or  retumea  by  a  wrong  ?J1*^' 
officer,  and  give  a  verdid^,  judgement  ought  not  to  be  given  upon  i  (^ifjL 
liich  a  verdi6t    [^1  Wherein  the  moft  general  rule  is,  that  every  cro.  0^1.480.) 
tryall  ihall  be  out  or  that  towne,  parifh,  or  hamlet,  or  place  known  {d]  t.  £.  3. 73^ 
out  of  the  towne,  &c.  within  the  record,  within  which  the  matter  of  ^o*  "•6*  30. 
fa£l  ilTuable  b  ailedged,  which  is  moft  certaine  and  neereft  there-  7*  ^*  4*  v- 
unto,  the  inhabiunts  whereof  may  have  the  better  and  more  certaine  \'  j^|  ^* 
knowledge  of  the  faft  (2).    As  if  the  fad  be  alledged  Jn  quddam  7!  h!  6.'  27!^ 
plated  *ff9cat*  King-ftreet  in  civitate  Weftm.  in  com^  Midd*  in  this  cafe  17.1.  3.  56* 
the  vifne  cannot  come  out  ofthe  flatea;  becaufe  it  is  neither  town,  43*  E*  3*  5* 
pariih,  hamlet,  nor  place  out  of  the  neighbourhood  whereof  a  jury  ^7'  „'  )'^* 
may  come  by  law.    But  in  this  cafe  it  ihall  not  come  out  of  fTeft*  ^^  RoiLAbr, 
miiifier,  but  out  of  the  pari(h  of  St.  Margaret,  becaufe  that  is  the  6f  S.  Cra  j4<n« 

t  C  b  1  °^^^  certaine.     But  therein  alfo  it  is  to  be  noted,  that  if  it  had  been  >S<3*  326*  5>3* 
i*    'J  alledged  in  King-ftreet  in  the  pariih  of  St.  Margaret  in  the  county  of  ^76. .  Hob  76, 
MiddUftx»  then  Jhould  it  have  come  out  of  King-ftreet,  for  then  ?,.  cJ!  ac^'b 
fliould  King-ftreet  have  beene  efteemed  in  law  a  towne  [e"] ;  for  6.  Co.  14.)' 
whenfoever  a  place  is  alledged  generally  in  pleading  (without  fome  (7.  Co.  i.  i.  sia. 
addition  to  declare  the  contrary,  as  m  this  oue  it  is)  it  fliali  be  uken  9*^S'  Hob.  89. 

•  ,  i.Sid,xo.  1.R0. 

Abr.  609.        I.  Roll.  R«p,  369.    Cra  Elis.  818,}         [<J4«E.  3.  30.     8.  E.  3.  68.    39.  H.  6* 
43.  fi rocke  Pleading  61. 

for 
{1}  Seepoft.  1S5.  b.  %%%*  a.         (2)  [^Sce  Note  191.] 


Lib.  2.    tap.  II,         Of  Villenagc.  Sc6tn  tg^ 

r/1  4.  £.4.41.  for  a  towne.     f /]  And  tX^tii panehia  genc^tHy  alled^ed it  aplace 

5.  B.  4.  »o,  incertaine,  and  may  (as  wc  fee  by  experience)  incHide  divers  townes; 

**•  ^'  ^'  *'^  yet,  if  a  matter  be  alledged  in  parocbtd,  it  (hall  be  intended  in  law, 

»a  H  el  47.  ^i^^^  '^  containeth  no  more  townes  than  one,  unleiTe  the  party  doth 

1.  Co»  T6ft.  *  ttitvf  tbf  contrary.  [^1  But  when  a  panfli  is  alledged  within  a  city, 
Pigfet*  cvfe.  th^re  wichoiit  queftion  the  vifne  (hall  come  out  of  uie  pariih,  for  that 
11.  Co.  15.  J5  jjjQ^p  certainc  then  the  city. 

•.  Co.  14.  ^ 

(Hob.  19a    »•  Roll  Abr.  616.)         [^]  i.  E.  3.  8«     7.  H.  6.  38. 

pi  ta.  B.  4.  tit.  [^]  If  a  rrefpafie  be  alledged  in  D.  and  i/td  tiel  wUi  n  pleaded, 
infae,  f.  27.  the  jary  (hall  come  oat  ^ir  cfrpon  ewnitatia  ;  bat  if  it  be  alledged  in 
^'  ^n  ^'  ^'  ^*  ^^^  ^'  ^"^  mmI  thl  'vilh  dt  D.  is  pleaded,  the  jury  (hall  come  oat 
"•j"' 7-a»*b.  ^^  ^vUtHiio  dt  S.  for  that  is  the  more  certaine.  So  if  a  matter  be 
3^  e!  4?  26.*^  alledged  within  a  mannor,  the  jary  (hall  come  /#  <tHdneth  mMutii; 
39.  H.  6.Trer|i.  but  if  the  mannor  be  alledged  within  a  towne,  it  (hall  come  oat  of 
^'«  4-  C-  3  30-  the  towne,  becanfe  that  is  moft  certaiife,  for  the  mannor  may  extend 
i^^  6^'  l^**    ^^''^  divers  townes.     And  all  thefe  points  were  reibhred  by  all  the 

2.  Leon.^too'.      J"^?"  ^^  England  upon  conference  beTweeM  them  in  the  cafe  of 
Cro.  Car.  17.*      Johk  ArandH  efqmre  mdited  for  the  death  of  ff^iUiam  Parker.  {•]. 
Cro.  Jac.  3p2,  303.  368.)        [*]  6.  Cb.  14.    Arandd^t  cafe. 

in  A^E.2. 5.  a.  [i]  In  a  reall  action,  where  the  demandant  demands  land  in  one 
46.^3.  6.^  eoonty,  as  heire  to  his  father,  and  alledges  his  birth  in  another 
<afc.  irE?"^.  ^^*^^^y>  *^  '^  ^  denied  that  he  ia  heire,  it  (hall  not  be  tryed  where  the 
az.  H.  4.  56.  b.*  ^^^  ^s  alledged,  bat  where  the  land  lyech,  for  there  the  law  ore- 
*S7.  fames  it  (hall  be  beft  knowne  who  U  heire.    But  if  the  defendant 

37.  E.  1.  36  b;  make  himfelfe  heire  to  a  woman,  for  that  is  the  furer  and  more  cer* 
3|*  A^  '^'  ^"  ^^^'  **^  ^^^  mother  is  certaine,  when  perhaps  the  father  is  in« 
?<!  Aii.jT  certaine,  and  therefore  there  it  (hall  be  tryed  where  the  birth  is  a!- 
?  Cro.  Jac' 230.)  ledgedi  becaafe  they  have  more  ceruine  conoTance  then  where  the 
f  A]  Mich.  3 1. 'a;  land  lyeth.  And  fo  it  is  where  generally  baftardy  is  alledged,  the 
3j|-  ^ts- Roc  ffyg^w  (hall  be  in  like  cafe  mutatis  mutmndis,  [k\  If  a  man  plead  the 
iCn  *r Bench  '^''^'^  lettets  patents,  and  the  other  party  plead  non  ccncejpt,  it  (ball 
intef  Edan"! '  "01  be  tryed  where  the  letters  patents  bearc  date,  for  they  cannot  be 
7nn{c!ine,  aJ.     denyed  but  whene  the  land  lyeth. 

Jiidge  3 .  Mar.  Every  tryall  m  oft  conie  but  of  the  neighboarhood  of  a  caflle,  man« 

8  Er*'*n*  "^'  ^o^*^*  °'  hamlet,  or  place  known  out  of  a  caftle,  mannor,  towoe 
^'  I*'  ^'Ij^^  or  hamiet,  as  (bme  forrefts  and  the  like,  a»  before  and  by  the  au* 
r>ier  342.       *     tbortttes  thereupon  quoted  appeareth. 

(1.  Roil.  Abr.  Every  plea  concerning  the  perfon  of  the  plaintife,  &c  (hall  be 

•04.  Piowd.    '  tryed  where  the  writ  is  brouglit,  as  it  appeareth  before. 
«3i.  Cra  Jam.       When  the  matter  alledged  extendeth  into  a  place  at  the  common 
47?a.)'     ^        '^^y  ^^  ^  P^^^  witliin  a  franchife,  it  (hall  be  tryed  at  the  common 
£/]  8.  E.  4. 94.    law. 

9.  H.  6. 46, 47.  [/]  In  an  a£lton  againft  two,  the  one  pleads  to  the  writ,  the  other 
*'•  ^' ^-  4*  to  ihc  aAion,  the  plea  to  the  writ  (ball  be  firft  tryed ;  for,  if  that  be 
jS.  Ai[.  7.  found,  all  the  whole  writ  (hall  abate,  and  make  an  end  of  the  bafi* 

30.  c.  3.  lb,  17,  ^ 

7.E.4.31.  ne(ie. 

27.  H  X  30.  [m]  In  a  plea  perfonall  againd  divers  defendants,  the  one  de- 

11.  H.  4.  6S.  fendant  pleads  in  barre  to  parcel),  or  which  extendeth  only  to  him 

[w]i5^E.4.25  jjjgj  pleadeth  it,  and  the  other  pleads  a  plea  which  goeth  to  the 

-6.  E.  3     ^  '  Vkhole,  the  plea  that  goeth  to  the  whole,  (that  is)  to  both  defen- 

7.  E  4.  3?.  darns,  (hall  be  (lt^  tryed;  and  of  this  opinion  was  LittLuon  in  oor 

39.  L  3. 16,17.  bookcs,  for  the  tryall  of  that  goeth  to  the  whole;  and  the  other 

(Cro.  J  .r.  1-4.  Jefenf^ant  ihall  have  advantage  thereof,  for  in  a  perfonall  adiion  the 

J.  Sjd  76.  difchars:e  of  one  is  the  difchar^c  of  botli.     As  for  example,  if  one 

Noy  144.       -.  Koll  Al>r.  loj.  '                                ^* 


Lib.  3.    "  Of  Vilienagf,  Scd,  193^ 

of  the  dcfeiuUnti  intrefpafle  pleads  a  releafe  to  bimfelfe  {whUh  in 

law  extends  to  both)  a^a  ibc  other  pleads  not  guilty  (which  extends 

hut  to  bimrelfe) ;  or  if  ope  plead  a  plea  which  excuies  himfelfonely* 

and  the  other  pleads  another  plea  which  gocth  to  the  whole,  the  plea 

which  goeth  to  the  whole,  fhaU  be  firil  tryrd ;  for,  if  (hat  be  found, 

it  maketh  an  end  of  all,  and  the  other  defendant  fiiall  take  advantage 

hereof,  becaofe  the  difcharge  of  one  is  the  diicharge  of  both.  But 

in  a  plea  reall  it  is  otherwife;  for  every  tenant  may  lofe  his  part  of 

the  lands.     [»]  As  if  afnedfe  be  brought  as  heire  to  his  Either  [t»]9'  H.  6.  46. 

againft  two,  and  one  plead  a  p]ea  which  extendeth  but  to  himfelfe»  39*  B«  S*  i6>  ^7* 

and  th$  other  pleads  a  plea  which  extends  to  both,  as  bailardy  in  the 

demandanr*  and  it  is  found  for  him,  yet  the  other  ifTue  (hall  be  tryed, 

for  he  fiiall  net  take  advantage  of  the  plea  of  the  other,  becaufe  one 

joyntenaiK  may  lofe  his  part  by  his  mifplea.     [c]  But  where  an  if-  N  lo-  Co.  54. 

fue  is  joyned  for  part,  and  a  demurrer  for  the  refidue,  the  court  may  "ndthebooltes 

dinea  the  tryall  of  the  iflue,  or  judge  the  demurrer  Bt&  at  their  plea-r  *"'*  ^^^^' 

furc. 

[p]  If  ^^miri/mc.  be  awarded  to  the  coroners  where  it  ought  to  M  Mich.  it. 
,       ^  be  to  the  (berifet  or  the  vifne  commeth  out  of  a  wrong  plape,  yet  if  fg**' co*i6  b' 
20«  a«J  it  be  per  ^fftfffim  Partium,  and  fo  cntrcd  of  record,  it  Oiail  Hand ;  for  Bamhim's  cai'c" 
cmnit  ionfemfiu  tdlii  errorem,     (i)  And  thus  much  of  thefe  excellent  39.  E.  3.  %.  b. 
points  of  learning:  and  if  you  delire  to'know  the  inftitution  and  44  ^-  3-  ^- 
right  ^k  of  this  triall  by  twelve  meq,  and  of  the  antiquitie  thereof,  "•  "•  ^*  J3- 
and  more  of  this  matter,  read  the  234.  Scdlion  hereafter,  which  is.  mer'icife.  °'' 
worthy  of  your  obfervation.  (5.  Co.  36.  b. 

Hob.  5.    I.  $2d.  193,  z.  &oU.  635.    t.  Sid.  339.)    (5.  Co,  40.  b.    Cro.  £1».  664.    1.  Sid.  169.) 
Ti4.  Se£L  434. 

««  Eftatuii**  or  ftatute.    This  commeth  of  the  Latint  word/^/ir- 
tumt  which  is  taken  for  an  aA  of  parliament  made  by  the  kin?,  the 
lords  ^d  commons,  and  is  divided  into  two  branches,  generaO  and  via.  25,  £.  j* 
ioecialL     This  datute  here  mentioned  is  a  generall  ftatute,  and  is  ca  i8. 
oar^ely  and  obfcutely  penned*  ^*  ^^'  77*  «• 

«'  Ets*lUfint  fiijfm:*    U\  Iffue,  «y//«/,  a  fingle,  certaine,  and  [f]  Vid.  Seft. 
materiall  point  iffuing  out  of  the  allegations  or  pjeas  of  the  plsdntife  4»4'  7'n-^-43- 
and  defendant,  confiding  regularly  upon  an  affirmative  and  negative  ^g^  h^.^is. 
to  be  tried  by  twelve  men.    And  it  is  twofold;  a  fpeciall  iiTue,  as  5.*e.  4.26. 
bere  in  the  cafe  of  LUtkton\  or  generall,  as  in  tre{pafre,  not  guilty,  11.  H.  4.  79. .  . 
in  afife,  nut  tort  nuldi£llfint  ^c.    And  as  an  iffue  naturall  commeth  l?*®"!?'  *'^^ 
of  two  feveral  perfons,  fo  an  i/Tue  legal  iflueth  out  of  two  fe veral  alle-  ^  ,^E^*'-g 
gations  of  ad  vers  parties.  9]  Co.  no. 

And  to  make  ourbookes  more  eaiie  to  be  underdood  concerning  Cro.  Cha  164. 
this  point,  it  is  good  to  fct  downc  fome  neceflary  roiles  (among  many  8p.  Doa.  PJac. 
other)  concerning  joyning  of  iflbes.    An  iffue  being  ukcn  generally  *5^>  ^S7-  Cro. 
referreth  to  the  count,  and  not  to  the  writ.    As  in  an  account  the  j^^^  ^^J^  ^^- 
writchargeth  him  generally  fo  be  his  receiver,  the  count  chargeth  cro/jam.^So.' 
him  fpecially  to  be  his  receiver  by  the  hands  of  7*. ;  the  defendant  5S6.  589.  Hub. 
pleadeth,  that  he  was  never  his  receiver  in  manner  and  forme,  &c.  s33:) 
this  fliall  referre  to  the  count,  fo  as  he  cannot  he  charged  but  by  the  j^f^  ^'j  ^^'  » 
receipt  by  the  hands  of  7*.  (      •     •  37  •; 

{r]  A  fpeciall  iffue  muft  be  taken  in  one  certain  materiall  point,  fr]  20.  E.  3. 

nrhicfa  may  be  beft  underilood*  and  bed  tryed.  ^^^%  3i* 

'  '  22.  £  4.  28. 

8.  £.  3.  8,      9.  H*  6.  18.      38.  £•  3.  33. 

An 
(1)  [See  Note  192.] 
A  a  4 


Lib.  2.     Cap.  II.  Of  Villcnagc.  Scd.  1 94. 

[i']si.H.6.9.b.  [j]  An  ilTiie  (hull  not  be  taken  apon  a  negative  f»regnant»  wUdi 
16.  E.  4.  5.  implyeth  another  fttfficient  matter*  ont  upon  that  vi^ich  is  fingle  and 
**•  ^I,Ve*3?^*  flniplc.     As  ne  dona  pat  per  Ufait  imply  a  gift  by  parol;  therefore 

13.  E.  3.  ib.  27.  21.  £.  3.  49.  30.  E.  3.  8.  xo.  £.  3. 32.  fti.  E.  3. 13.  iS.  E.  3.  liTue  35. 
5  H.  7. 8.     31,  AH*.  25.     11.  £.  4.  4-  8.    a.  H.  4. 13.     38.  H.  6.  %%.    40.  £•  3.  5,    5.  E.  3.  24. 

[r]  IX.  EI.  Dy.         [/]  An  iffue  joyned  opon  an  ahfymt  hoc,  (ffr.  ought tohave  anaffir* 

«53*  ^^'"'^*'9*  mative  after  it.    Two  affirmatives  (hall  not  make  an  iilue»  ualefie 

r*R  v  * ^'      it  be  left  the  iOuc  (hould  not  be  tried. 

6!  h!  7.  5.  ['<]  Some  iifues  be  good  upon  matter  affirmative  and  negative^ 

ii.H.  4.  79.      albeit  the  affirmative  and  negative  be  not  in  preciie  words.     As  in 

f «]  t.  H  7. 4.    (]ebt  for  rent  upon  a  leafe  for  yeares,  the  defendant  pleades,  that  the 

5-  ^^7-  >>•  ^^'  plaintife  had  uothine  at  the  time  of  the  leafe  made  ;  theplaintifere* 

6!'e.  4.%.  b.       plycth  that  he  was  feifed  in  fee,  &c.  this  is  a  good  iifTue. 

ft6.  H.  8.  Dyer  6*  in  Formcdon.  »8.  H*  8.  Dyer  31.     18.  H.  6.  8, 9.     1 5.  £.  4.  3a.     31*  H«  ^.  23. 

7.  H.  6.  27.  43.  Afl*.  4.    9.  E.  4.  36.    PK  Com.  172.  a.      36.  H.  6.  15.      (6  Co.  24.) 

f fpT  26  H.  8. 3.  [wj  Where  the  iflue  is  joyned  of  the  part  of  the  defendant,  the 
18.  El.  Dy.  353.  entry  is,  et  di  hoc  ponit  fi  fitfer  patriam ;  but  if  it  be  of  the  part  of  the 
ioo^iAo^Vli  P^*""*"^*^'  ^^^  *"*''y  "»  ^'  ^^^  P^^*  f  *^^  inquiratur  pit  patrUm. 
Cro.cC  164I)  f']  ^"^^^  ^  ^**"^  negative  pleas  that  be  iffues  of  themfelves, 
f*]2a.H.6.57.  whcrcunto  the  demandant,  or  plaintife,  cannot  reply,  no  more  than 
5$.  33.H,6.2i.  to  a  gcnerall  iffue,  which  i^t  et  pnediaus  A.  Jimiliter.  As  if  the 
3.  H.  7. 9.  tenant  do  vouch,  and  the  demandant  counterplead  that  the  vouchee 

^7  E  \  U'  ^^  *"^  ^^  *"*  aunceftors  had  any  thing,  &c.  whereof  he  might  make 
rit  7«-  *  feoffment,  he  (hall  conclude,  tt  hoc  petit  quod  inqmratur  per  patriam^ 

»2.  E.  3. 16, 17,  et  pradiSm  temnsfimiliter.  So  in  a  fine  pleaded  by  the  tenant,  &c. 
24.  E.  3. 50.  tl\c  demandant  may  (ay,  quod  partes  finu  nihil  haSuerunt,  et  hoc  petit 
40.  E.  3.  1^.        ^„ij  inquiratur  per  patriam,  et  prad*  temens fimiliter.     And  fo  in  a 

writ  of  dower  the  tenant  pleads  unques/eijie  que  donver,  he  (hall  con- 

elude,  et  de  hoe  ponit  fefuper  patriam^  et  pntd*  petensfimiliter ;  and  fo  itt 

f>]  41.  E.  1.       *"*"y  other  cafes ;  and  of  this  opinion  was  Littleton  m  our  bookes.^  [j\ 

1 1.  b.  A  man  leaves  his  wife  enfeint  with  a  child,  iffue  (hall  not  be  taken  that 

ih^  was  not  enfeint  by  her  hufband  on  the  day  of  his  death,  for  JUia" 
tio  non  potejl  prohari ;  but  the  iffue  mufl  be,  whether  ihe  was  enfeint 
the  day  of  his  death  (a). 
[as]  10.E.4.  [«1  A  proteftation  availeth  not  the  partie  that  taketh  it,  if  the 

Proteft.  5.  jflfue  be  found  againft  him ;  and  therefore  if  the  iffue  be  found  for 

'  •  a/q"*  ^^  vireine,  he  is  infranchifed  for  ever.  And  yet  in  fome  fpecirf 
30.*  E.  3. 14.  cafe,  albeit  the  iffue  b<5  found  againft  him  that  makcth  the  protefta^ 
o.  H.  6.  59.  tion,  yet  he  fliall  take  benefit  of  his  proteftation.  [•]  As  if  a  man 
Vid.S«a.  J92,     cntreth  into  warrantie,  and  taketh  by  proteftation  the  value  of  the 

cTro  "c'ha^^et     '*"^'  *^^^"  ^^^  P^*^*  ^  ^°"'*^  *S*^°*  ^^>  y«'  ^^  proteftation  fliall 

D  a.  Plac.  V5O   ^«^^^  ^"^  ^^'  '^^  ^*^"^' 
.[•]30.E.3.i4, 

Se(5l,  194. 

J  TE  My  lefeigmor  ni  ^et  mayhemer  ALSO,  the  lord  may  not  mayra^ 

Jon  villeine-y  car  s\il  maihema  Jon  ^  his  villeine;  for  if  he  maymc  his 

viUein^  tlferra  de  ceo  indite  a  lefuit  U  villeinc,  he  (hall  of  that  be  indidicd  at 

royy  et  s*tl  fcit  de  ceo  attaint ^  tlferra  the  king's  fuit,  and  if  he  be  of  that 

pur  attainted^ 

(a)  [See  Note  193.] 


Of  Vffleimge. 


Lib«  2«   . 

ftir  ceo  ttfi  grtiVousfim  et  ranfonu  al 
roy.  Mil  ilfemUi^  qnt  viUant  fCa^ 
Virafat  per  U  ky  un  appeaU  ie  may^ 
hem  envers  fin  feignior  \  car  en  appeaU 
di  mayhemi  bom  rocovera  forfque  da* 
mages 'y  et  ft  U  villeine  en  ceo  cas  re* 
C0oera  damages  envers  Jon  Jeigmor^  et 
ent  avoit  execution ;  Je  Jeignior  post 
prender  ceo  que  le  villeine  avoit  en  exe^ 
eution  de  le  villeine^  et  iffint  U  reco^ 
verie  voidcy  &f  r« 


Sea. 


194^ 


attiuntedi  be   (hall   for   that   make 

Ktevous  fine  and  ranfome  to  the  kin& 
It  it  feemeth,  that  the  villeine  fh3l 
not  have  by  the  law  any  appeale  of 
mayhem  againft  his  lord;  for  in  ap- 
peale of  mayhem  a  man  fliall  recover 
but  his  damages;  and  if  the  villeine  \t% 
that  cafe  recover  dammages  againft 
his  lord,  and  hath  thereof  execution; 
the  lord  may  take  that  the  villeine 
hath  in  execution  from  the  villeine^ 
and  fo  the  recovery  is  void,  &c^ 


€€ 


njfJTHEMER,**  [a\  or  mehaigner,  tt  French  word,  of  which  W  Stimf.  lib.u 
■*  "  commeth  mayhm,  mahemum,  (id  eft)  membri  mutilatio,  and  J^  4x-  GlanirU. 


lib.  14.  ca.  7* 


1 26*  b.l  fWnhruM  eft  pars  corporis  habens  deftinatam  oUrationem  in  corpore*  BriariibTi, 

MaybemtiM  vero  did  poterit,  ubi  aUqitis  in  oiiqud  parte  /td  corporis  f^],  ,^^  ',^^ 

igeBus fit' inutilis  adfugnemdnm.    And  the  law  hath  io  appropriated  Brie.  cap.  ss* 

this  word  mayjbem,  wnich  oar  aathor  here  nfech,  to  this  offence,  as  ^  ^?.'/^' 

snaybemavit  cannot  be  exprefled  by  any  other  word«  as  mntilavit,  'g    ^''^  '*  ^ 

ersmca*Dit9  or  detrtuuavit,  or  the  like.  \pott.  stSL 

I*  3i(L  115,)      Mirrori  cap.  i.  ie£t«  9.      Vide  Sed.  x.      (4.  Co.  39.  b.) 

*'  H/erra  indite,**  or  rather  endite,  and  fo  is  the  orinnal ;  for  it 
commeth  of  the  French  word  enditer,  and  fignifieth  in  law  an  accn« 
fation  found  by  an  enqaeft  of  1 2  or  more  upon  their  oath ;  and  the 
accufatson  is  called  indi^amentum.  And  as  the  appeale  is  ever  the 
fuit  of  the  partie,  fo  the  inditement  is  alwaies  the  fuite  of  the  king* 
and  as  it  were  his  declaration.  [A]  Some  derive  it  from  the  Greeke  W  L*°^  J*^ 
word  lyJiiAxjrvfu  to  accufc^  ^^  ^"**' 

[r]  N^avera,  &c«  appeaJe  de  mayhem,^*    Becaufe  in  that  appeale  [c]  Vide  i.H.^. 
he  ihall  recover  but  damages,  which  the  lord  after  execution  might  ^  ^* 
take  againe,  and  fo  the  judgement  be  inutile  and  illufory,  and>f.  ^^       ^^'' 
piens  incipit  a  fine.     And  the  law  never  giveth  an  adion,  where  the 
end  of  it  can  bring  no  profit  or  benefit  to  the  plaintife.    But  here  it 
it  is  to  be  obferved,  that,  albeit  the  party  grieved  can  have  no  adUon 
for  the  mayhem,  yet  at  the  king's  fuite  he  ihall  be  puni(hed  there- 
fore, for  the  reafon  hereafter  exprefled  in  this  Se6tion«    [d]  And  in  [<|  Fieta,  lib.  s. 
ancient  time  there  were  appeales  de  plagis  et  de  impri/onamemo  i  but  SfP*  4^ 
they  are  out  of  ufe,  and  turned  to  adlions  of  trefpaffe.  Braa.*?4er^ 

•  .  Mirr.  cap.  y 

**  Fine!*  finis.    Here  fine  fignifieth  a  pecuniarie  puni(hment  for 
an  offence,  or  a  contempt  committed  againft  the  king,  and  regularly 


king  for  fuch  a  tranfgreflion.     It  is  alfo  taken  for  a  fumme  given  Beecher*!  cafe, 

by  the  tenant  to  the  lord  for  concord,  and  an  end  to  be  made.     [/]  i*;,^  .^^^ 

It  is  alfo  taken  for  the  higheft  and  beft  affurance  of  Unds,  &c.  \{!i7^^ 

Here  it  is  good  to  fee,  what  a  fine  differetb  from  an  amerciament,  f  1 1.  Co.  4a.) 


thereof  a^s.) 


Lib.  z.    Cap«  ii.         Of  Villenage.  Se6t.  194. 

f^]  Oltnviu  Ilk  dtfreof  GlMViOi  fmdk  thos.    [h]  Eft  mm  myktmt^  imim  p^ 

SCicharta,   i^^^  fj^  i'i^  f^'rm.m^ 

ctp.  14.  tt«n0ms  ifit  m  mitpud  dijm  bmmrmtih  iMUamu^H  «■/««#« 

Flei.  tib.  %,  c.  43.  ft  60.  *  Ub,  i.  cap.  43.     Brad. lib.  )•  UA*  ili. 

[i]  za.  £.  3.  r/]  The  caafe  of  aa  amerciament  in  plea  realt  peribnaO,  or  nuzt 

jN&.s.  14.  £.3.  /vi^^ere  the  king  is  to  have  no  fine)  is*  for  that  the  tenant  or  dlefon- 

^T.'a.^'id.  *  ^^  ottght  to  render  the  demand  (as  he  19  commanded  hj  tihe  king*t 

ft6, 4ec.  writ)  tM  firft  day ;  which  if  he  do^  he  fludl  not  be  aoMPoed.    So  at 

for  the  delay  that  the  tenant  or  defendant  doth  nfc,  he  fludl  bt 

fi]  PL  Com.  amerced,    [k]  And  albeit  the  lunerdament  cannot  be  impafed* 

401.  Cok**  cafe,  nor  the  king  fully  iatitkd  therenntQ»  uhtill  jodgement  begivtat 

37- H.  6.21.  hecaufe  by  the  judgement  the   wrong  is  difcemed;  yet  a  par- 

wtcS'e.  *"^  ^°"  before  judgement^  after  judgement  given,  ib^  discharge  the 

party*  becade  the  originall  caole,  viz.  the  delay,  ftc.  is  pafaoned. 

r/l  Vavgban*!  [0  What  then  if  a  pr^ciu  be  brought  agiunft  an  infant,  and,  ha^-             . 

caie  ubi  fupra.  ing  the  jplea,  he  commeth  of  full  age  ?    ne  ihall  be  amerced  for  t£e  [  1 27*  3* 

Beccher^i  cafe  dcUy  after  his  full  age.    So  likewife  if  the  demandant  or  plaintife 

ttbi  fupra.  ^  nonfuit,  or  judgement  given  againil  Urn,  hee  ihell  be  likewife 

(i.RolLRep.  amerced /ro/*^p.W#.  ^         * 

(5.'  Co.  49.  a.    Cro.  Chv4<0w    8.  Co.  6a.  b.) 

[■]  F.  N.  B.  31.  [m']  And  for  the  payment  of  diis  amerciament  the  demandant  or 
«r^A*r?'*Vf  Plaintife,  &c.fhallfinde  pledges;  and  thofe  demandants  or  plaintifes 
icr*i7  £."^3  75-  '***'  ^^  ^^  no  pledges,  (aJihcking,  the  qucene,an  infant,  &c)  fhaU 
i4.  E.  3.  2.  Br.  DOt  be  amerced.  And  therefore  wnen  fnch  are  demandant  or  plain* 
tit.  Aiuerciam  tife,  the  writ  fliall  not  fay.  Si  rexf  ^cfiarit  Uficurmm  d^  clamor$Jm 
53.  43.A(r45,  projequendo, 

M  Becchcr'i  ["]  ^^  *  ^"'  ^^  *^*^^  ^^  *^  *^  °^  *^  demandant  or  plaintife^ 

caiL  8.Co!6o.b.  ^^  ^^^  matter  of  forme,  the  demandant  or  plaintife  fliall  be 
(I.  Ro.  Ahr.  *  amerced ;  but  if  it  abate  by  the  a6t  of  God,  as  by  the  death  of  one, 
ax  3)  where  there  is  two  or  the  like,  there  fliall  be  no  amerciament*    And 

to  an  amerciament  imprifonment  belongeth  not»  as  it  doth  to  a  fine- 

or  ranfome.    If  you  defire  to  read  more  of  fines  and  amerciaments^ 

vide  8.  Co,  38,  39,  &c.     Grtjlyt*^  caie;  and  11.  C«.  45,  44.     God* 

fnye^s  cafe  (1). 

[0]  Flcta.  lib.  1.       [0]  It  is  to  be  knowne  that  a<;/V#,  nvita^  is  an  old  Saxon  word,  ^nd- 

cap. 47*  Scat,  de  figni£eth  an  amerciament ;  as  fiednu'tUt  an  amerciament  for  fleeing 

expofit.  vcr-        q^  being  a  fugitive;  and  io  i&ftemijhvitei  blodwite  an  amerciament 

baium.  ^-Qj.  dravving  of  blood,  ferdwt to  concerning  warfare;  and  fo  leiher^ 

wite,  cbiU'-wite,  «ward'wiu,  and  the  like.  Sometimes  it  fignifieth  for* 
feiture,  fometimes  freedom,  or  acquittall. 
f^]  Lamb.  ex.  [/]  And  bote  b  alfo  an  ancient  Saxon  word,  and  fometimes  figni- 
plication  of  fieth  amerciament,  or  compenfation,  as  tbeftboU»  manbote^  or  free- 
Saxon  «roi  d$.  ^omc  from  the  fame,  as  brigbote^  cafiUbote,  burgbbote* 
l^gcf  inae,  cap.  J^gra  or  9jutr€  [y]  fometimes  flgnifieth  amerciament  or  corapenfa- 
I  tf]  Lamb,  ubi  tion,  but  properly  Wera  Anglic}  idemtft  in  Saxottis  lingua^  'velpretium 
fupra,  BRdfleta,  *vita.'  homlnii  appretiatum ;  which  and  the  like  words  you  fludl  often 
lib.  I.  cap.  47.     j-eadc  in  ancient  charters, 

MDier,6.Erix.  "  Ran/cme*^  [r]  Redemption  is  here  uken  for  a  grand  fumme  of 
X31.     '  money  for  redeemmg  of  a  great  delinquent  from  fome  ^heynpus 

crime* 


(t)  {Sft  Ncte  t54«] 


«  »• 


Of  Viiknagc.  Seft.  1 94; 


cftiney  who  is  to  be  cafPtitacc  in  prifon  untill  h«  pzytth.  it.    Somr 
hold  k  to  sfBOQiit  to  his  wiiele  cftajte*  and  others  hold  that  ranfoine 

is  a  treble  int.    [j]  Bot  itt  legall  imderftandiiig  a  fine  and  ranibme  ^'^{^^  p*    . 

arc  all  one;  for,  apon  the  ftatute  of  Mtrkbrulge,  cap.  3.  apon  thcfe  thcTnftit^es, 

WQri$t  Nwi  idea  fMfft^tMt  ^omntii  fir  rtdempthn^mt  [/]  the  tenant  Merlebr.  >cap.  |, 

Aiall  not  have  (where  thelawdiilraineth  within  his  fee  where  nochingf  (2.  Inft.  106. 

is  behind)  an  a6lion  of  trefpafs  quart  'vi  et  armts  againft  his  lord ;  p**yj*^"  ^^'  ^• 

for  th^eio  the  lord  <hoi»ld  be  puniflied  by  redemption,  that  is,  by  ^'  cJ.  /^fb  ^ 

fine,  at)d  iftthat  adion  the  &fie  is  very  fixiatL     And  this  is  manifeft  p^^^  ^81  *  b.) 

by  many  authorities  m  all  focceflion  of  ages ;  and  this  appeareth  by  [r]  5.  H.  7.  lo. 

oar  attCkor  in  this  place ;  for  he  faith>  11  fwra  pur  en  un  grii<vout  4^*  E.  3*  5>  ^  ^ 

Jne  et  rttrnfatm ;  where  fiae  and  raiiibaie  mnft  of  neceffitie,  in  his  opi<»  4<«  |*  3*  «6«    -' 

pion,  be  taken  for  all  one ;  for  if  the  fine  and  ranfome  were  divers,  ^\^l}'iy   ' 

then  (hould  the  party  that  mayhemed  the  villeine,  pay  two  fummes,  ,  j.  h.  4.  7^ 

one  for  a  fine,  and  another  for  a  ranibme,  which  never  was  done.  i.  H«  6.  6. 


4-  3- 
21.  £.  4*  |.    Mich.  17.  It  i8«  Eliz.  Bevefs  cafe,  4.  Co.  11.  &  9.  Co.  76.  Cnmb's  cafe. 

It  figaifieth  properly  a  famine  of  money  paid  for  the  redempdon 
of  a  captive,  and  is  compounded  of  rt  and  tmo^  that  is,  to  redeeme 

or  buy  again.     And  it  is  to  be  knowne,  that  [«]  by  the  ancient  law  M  40.  Aii:  9, 

of  England^  if  the  defendant  in  an  appeale  of  mayhem  bad  been  Mirror,  cap.  ^  • 

found  roilty,  the  jodgement  againftthe  defendant  had  beene,  that  f^ittf/**  *^ 

be  AiOiud  loib  the  like  member  that  the  plaintifo  loft  bv  his  means;  fo"'^^' Braft. ' 

as  if  the  plaintifo  had  loft  an  haad,  the  defendant  alk)  fliould  lofe  tib.  3.  foi.  144, 

one»  §t  JU  dc  €dttiris ;  in  reaped  whereof  the  writ  faid,  [•w]/eUuci  i45*  ^^*»  ^^» 

mahmatnt^  for  that  the  defendant  Ihookl  lofe  a  member.  V  ^!P' 3^A    l. 

f wj  Braet.  ubt 
fupra.     Brit  cap.  3.  foU  77.  b.      (4*  Co.  43*      Poft.  ^%%,  a.) 

Alwates  at  the  common  law,  when  the  defendant  fiiould  lofe  life  or 
member,  the  writ  faid  ftUnuh  ^c.  And  now  albeit  the  law  be 
changed  (for  at  this  day  the  plaintife  ihall,  as  our  author  faith,  re« 
cover  but  dammages)  yet  the  writ  of  appeale  faith  Ml/iioMtci. 

Note,  the  life  and  members  of  every  fubjedt  are  under  the  fafe- 
gard  and  proteAion  of  the  king;  for,  tl^  Bradom  [;r]   faith,  Fita  ct  [x]  Bra^.l^  k 
mcmbra/unt  inpotifiati  regis.  And  therewith  agreeth  a  notable  recordi  ^o'-  6.  Pafch. 
Fafib.  19.  £.  1.  coram  rege.  Rot.  36.  Northt.     Vita  it  membra funt  in  ^'  E- i-coran» 
nuum  ngis,' to  the  end  that  they  may  fcrve  the  king  and  their  conn-  Nocthu  *^ 
trie,  when  occaiion  fhall  be  offered.     Nay,  the  lord  of  the  villeine, 
for  the  caufe  aforefaid,  cannot  mayheme  the  villeine,  but  the  king 
ihal  punifli  him  for  mayheming  of  his  fubjed  (for  that  hereby  he 
hath  difabled  him  to  do  the  king  fervice)  by  fine,  ranfome,  and  im* 
prifoament,  untill  the  fine  and  ranfome  be  paid.    So  as  there  is  a 
manifeft  diveriity  between  a  ranfome  and  an  amerciament ;  for  ran- 
fome is  ever  when  the  law  inflideth  a  corporal  pimilhment  by  im« 
prifonment  (and  fo  is  alfo  a  fine)  ;  but  otherwife  it  is  of  an  amercia* 
ment,  as  hath  bin  faid.     And  [j]  ancients  have  faid,  that  rojy^^  [j]  Mirror,  c% 
iCeftforfque  redemption  de  paine  corporel  per  fine  des  deniers*     This  of*  5«  »«^»  i«  *  3*^ 
fence  of  mayhem  is  under  all  felonies  deferving  death,  and  above  all 
other  inferior  offences;  fo  as  it  may  be  truly  faid  of  it  that  it  is. 
Inter  crimina  majora  mini  mum  y  et  inter  minora  maximum  (a).    And  in 
my  circuit  in  anno    i.  Jaccbi^regiSg  in  the  county  of  Leicefter^  one 

Wright^ 

(a)  [Sec  Note  195.1 
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Wright f  ^  yoimg  ftrongand  luAie 
thereby  to  have  the  more  cdottr 

potdo^  himfelfe  to  any  labour, ^ 

his  left  hand ;  and  both  of  them  were  indited*  fined  and  ranfomed 
therefore,  and  that  by  the  ojnnion  of  the  reft  of  the  jafticet  for  the 
caufe  aforefaid. 


lie  rogiie»  to  make  himfelfe  impotent^rf  j  27.  b« 
r  to  begge  or  to  be  relieved  with6iit^     ' 
T,  canfMhis  companion  to  ftrike  dS 


^  VtyJe,  lie**    Here  by  (He.)  is  implyed  a  maxiaie  in  law* 

^luil  inutilis  laifr  tt  fim  fruSu  wtn  tft  ijfkBta  Itgis*    And  againe> 

Nm  licet,  quod  dijhindio  licet.     And*  Sapiens  ineipit  a  fine  \  and»  Ltx 

[s]  Vide  Sea.     uon  prfcipit  inutilia.    [«]  Therefore  the  law  forbkldeth  fnch  re* 

•73  ao4  578.      coreries,  whofe  ends  are  vaine*  chargeaUe^and  onprofitable. 

Scft.  195. 

TTE^M^fi  un  villein  fiit  demandant  A^ L  S  0»  if  a  viOeioe  be  demaodant 

in  a&hn  realy  eu  plaintife  en  aSiion  in  an  ai^on  real,  or  plaiotiflFe  in 

pifiinalenversfin/esgniorjjilefeigniar  an  adion  perfonall  againft  his  kxrd,  if 

votUplediT  en  dtjabilitii  defon  perfin^  the  lord  will  plead  in  diiabilitie  of  hi^ 

U  ne  poit  faire  pleini  defence^  mes  il  peHbn,  he  mav  not  make  plaine  (i) 

drfendera  forfqui  tort  et  force^  et  de^  defence }  but  ne  (hall  defend  but  the 

manJera  judgment^  s*il  jerra  refpon^  wrong  and  the  force,  and  demand  the 

4&i,  et  nwtftrajvn  matter  maintenanty  judgement,  if  he  (hall  be  anfwered, 

eqmment  it  eft  fin  villein^  et  demandgra  and  (hew  his  matter  by  and  by,  how 

judgment  s'ilfirra  refpondue,  he  is  villeine^  and  deniand  judgement 

if  he  fhall  be  anfwered. 

"  T\EMAUNDjiNTr  Fetens,  is  hee  which  is  aaor  in  a  reall 
''^  action,  becanfe  hee  demandeth  lands,  &c«  and  plaintife^ 
quiereni,  in  anions  perfonals  and  tabcU  quia  queritur  de  injuria,  &c. 
Tenant,  tenem^  in  reall  a^ons ;  and  defendant^  defendens,  in  anions 
perfonall  and  mixt. 

•*  Defence**  (2)  commetfa  of  tKe  word  defendo,  fo  called  of  the 
manner  of  the  pleading,  viz,  pradiS.  J.  B.  defendit  vim  et  inju* 
riam,  He. 

For  example,  in  a  perfonall  a£tion  brought  by  A.  B.  againft  C.  Z>, 
the  defence  is,  Et  pradiBus  C.  Z).  defendit  n)im  et  injuriam  quanda, 
He.  et  damna,  et  quicquid  quodipfe  defendere  debet.  He. 

In  this  defence  there  be  three  parts  to  be  confidered.   Firft,  when 

he  defendeth  the  wrong  and  the  force,  this  hath  a  double  efted,  viz. 

to  makehimfelfe  partie  to  the  matter;  and  this  is  thereafon,  that  the 

defendant  in  this  and  the  like  anions  can  plead  no  plea  at  all,  before 

he  makes  himfelfe  partie  by  this  part  of  the  defence ;  as  it  appeareth 

I    h!  6 'i\?     ***"  ^y  Littleton,  that  \a\  if  the  defendant  will  plead  in  difabilitie  of 

nt!  H.'  6^  J?!!       ^^  perfon  of  the  plainufFe,  he  muft  firft  make  himfelfe  partie  by  this 

1.  E.  4. 15.         firft  part  of  the  defence.    Neither  can  he  plead  to  the  jurifdidion 

\h\  29. E.  3.41.  ^^  ^^  court,  without  this  part  of  the  defence  (t).     Secondly  [^], 

i.  H.  6. 3.       *  by  the  defence  of  the  damages,  he  affirmeth  that  the  p laintifiFe  is  able 

to 

•     (i)  It  (hould  be /tri/.  (3)  Held  emOra  by  three  judges  againft 

\%)  [Set  Note  196.]        Holt  chief  jjufticc*    Caith.  «20* 
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to  fue,  and  (upon  jaft  caofe)  to  recover  damages.  ^4)  Thirdly* 
and  by  the  lall  part,  viz.  and  all  that  which  he  ought  to  defend,  when 
and  where  he  ought,  he  affirmeth  the  jurifdidion  of  the  court.  £t 
fie  defimUhun  And  of  fnch  necefiitie  it  is  for  the  tenknt  or  de« 
fendant  to  make  a  lawful!  defence,  as  [c]  albeit  he  appeareth  and  \f\  3^*  H.  6. 
oleads  a  fufficient  barre  withont  making  defence,  yet  judgment  (hall  J^^S^^*^^  5^ 
De  given  againft  him. 

\d\  If  vulena^  be  pleaded  by  the  lord  in  an  adion  reall,  mixt  or  M  >^'  ^*  4*  ^- 
perfonal,  and  it  is  fbond  that  he  is  no  villaine,  the  bringing  of  a  writ  ^  7* 
of  error  is  no  enfranchifement ;  becaofe  thereby  he  is  to  cbfeate  the 
former  judgement;  and  if»  in  the  mean  time,  the  plaintiffe  or  de- 
mandant bnng  an  a£Uon  aeainft  the  lord,  he  need  make  no  protefla- 
tion,  fo  long  as  the  recoriTremaines  in  force,  for  at  chat  time  he  ij 
htty  but  the  lord  ihall  bereftortd  to  all  by  a  writ  of  error* 

Sea.  196. 


JTE  My  6  manert  de  boms  yfint^     A  L  S  O,  there  are  fixe  manner  of 
{5)fifi^Xjf*iisJuontaefioT^jtidge^  men,  who,  if  diey  fuc,  judge- 

nunt  poit   eftre  dmandy  s*ils  ferroht    ment  may  be  demanded,  if  they  fhall 


reJhoTubiSj  &c.  Vn  ifty  ku  villiine  be  anfwered,  &c.  One  is,  where  a 
fuift  aStion  envers  fin  Jeignior^  corns  en  villeine  fueth  an  a£lion  againft  his 
le  cas  avantdiu  lord,  as  in  the  cafe  aforefatd. 

[128.  a.l "  TT^  0  ^  villeine fidfi  oBion,  lie''    Litikton  here  rehearfeth  W  Brta.  lib.  $. 

^  ■*     ^   fix  kinds  of  difabffities  of  the  perfon,  difabUng  hun  to  fue  Britton 'cap.  44. 

any  adtion  reall,  perfonall,  or  mixt.  fJl^  ,^  j.  ^*  *^ 

Mirror,  cap.  x.  1k€t*  i8»        23.  H.  4.  Surety  is.  A  Gardian  ihall  djfabie. 

«•  S'ilt  firront  re^ondus.**    This  is  the  legall  conclufion  of  the  (Poft-  SS*-**-) 

plea,  when  the  plea  is  in  difalnlitie  of  the  peribn.  And  of  the  verbe  . 
rtfpondere  came  rt/ponfalis,  often  nfed  in  the  ancient  authors  of  the 

law.     [/]  Rejpon/alis  was  he,  that  was  appointed  by  the  tenant  or  [/I  Braa.  lib. 

defendant,  in  cafe  of  extremity  and  necefiitie,  to  alleage  the  caufe  of  4-  ">!.  212.  b.  Ot 

the  parties  abfence,  and  to  certifie  the  court  upon  what  tryall  he  will  *'^*  5-  (<>'*  349- 

put  himfelfe,  viz,  the  combateor  the  country.    So  as  his  power  was  oj"^^|I;  ^^l  \\\ 

more  than  the  effoinor,  which  cafteth  an  eiToigne  only  to  excufe  the  cap.  i. 

abfence  of  the  party,  as  an  eftranger,  which  cafleth  a  prQtedion,  Brit  ca.  126. 

doth.    For  by  the  common  law,  the  plaintife  or  defendant,  de-  Vid.w.  1.C.4J. 

mandant  or  tenant,  could  not  appeare  by  atiornie  without  the  IdnK^s  ^'^^^  ^'  *5'  C- 

fpecial  warrant  by  writ  or  letters  patents,  but  ought  to  follow  his  /f?n!  S^.  156. 

fuite  in  his  owne  proper  perfon  (by  reafon  whereof  there  were  but  e.) 

few  foits).     [g\  Abu/ion  eft  a  reteinfr  attorny  fiins  brenje  de  la  cban-  f/l  Mirr.  ca.  5. 

eerie.     And  therefore  BraSon  faith  truly^  [h^  Attornatus  hac  omma  pTJ'n'^     ^^j 

/aceri  foteft  (that  is,  plead  all  manner  of  pleas).    Eft  igitur  me^a  }^^,|^'      ** 
differentia  inter  attoruatum  et  rej^onfilem*     So  as  the  ftatutes  that  give 

the  making  of  attomeyes,  have  worne  out  re/ponfaJes,    Now  what  » .^  q^  9^ 

manner  of  men  attorneys  ought  to  be,  or  rather  what  they  ought  not  j,  Cq,  74.) 
to  be,  heare^what  antiquity  hath  faid:  [#]  Jtter/ieyes  potent  eftre  touts  [i]  Mirror,  ca. 

(4)  Adjudged  ace.  on  Demurrer,  Carth.     .    (5)  In  L.  and  M.  Roh,  P.  and  Red.  the  . 
a  29.  reading  is  eenfre  queux. 
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SeS,  197, 


foii  ejtt  cwmattft  \stm 


Sea. 

T  E  7..  efl^  hu  un  home  ejl  utlagi 
fur  amnion  dc  det  ou  tnfpaSy  oufur 
miter  a^ion  ou  Mi^mtxtj  U  tenanty  0U 
defendant^  pmt  monjlrer  tout  U  matter 
de  record^  tt  Putlagarie^  ft  d^maunder 
judgement^  S*ilferra  refpondue ;  pur  ceo 
ptf  a  efi  hors  de  la  ley  di  fuer  ojcun 
action  durant  U  temps  que  it  Jeit 
utluge^ 


197. 

'T*  H  E  fccond  «,  where  a  man  is 
"^  oudawed  upon  an  aAion  of  debt 
or  tre^ufle,  or  upon  any  other  adioa 
or  in  n^bnent,  the  tenant,  or  the  de- 
fendant, may  fliew  all  the  matter  of 
record,  and  the  outlawry,  and  de- 
mand judgement,  if  he  ihall  be 
anfwered;  becaufe  he  is  out  of  the 
law  to  fue  an  action  during  the  ticr.e 
that  be  is  outWwcd. 


[« j  Br«^on,  lib.  «« 
K.  fol.  411 

M.  39-    Mirr. 
C4.  ^.  deexcrp<- 
tjons  aproVkrf 
o.  4.  de'aulu 
fuBJikable. 

[/JiitE.  4. 
49.  b. 

a  1  •  H.  6>  30*  b« 
14.  M.  6. 15. 
[»]  11.  E.  4. 
lol.  II. 


J  E  z,  eji  [i]  lou  un  home  eft  utla^e.  lie,**  But  thefe  gencrall 
'^  words  receive  a  dittindlioQi  viz.  {/]  if  an  execuior  or  an  ad- 
mini  (Ira  tor  faeth  any  a6lion»  uttary  in  the  plalntife  fhall  not  dtfable 
him  :  becaufe  tlie  futt  19  in  outer  droits  that  i?,  in  the  right  of  the 
teftator»  and  not  in  his  owne  right.  And  for  the  fame  reaibn,  [at] 
a  maior  and  comtnunalty  ihall  have  an  adlion,  though  the  maior  b« 
outlawed,  (xr]  In  a  writ  of  error  to  reverie  an  uUarvj  udary  in  that 
fait,  or  at  any  ftrang^r's  Aik,  (hall  not  difabic  tkie  plainiife«  becaufe 
if  he  in  that  adlion  ihould  be  difaUedi  if  Jie  were  oiitlawod  ac  ieveral 
jnen*s  TaitSj  he  ihould  never  reverie  any  of  them.  [/]  In  an  attaint 
ouilary  in  the  plaintife  cannot  be  pleaded  in  difability  of  the  perfon 
(1).  [p"]  Oatlary  in  Ch0er  or  Durham  (hall  not  di(able  the  plain- 
fa]  7.  H.  4.  4c.  tife  in  any  court  at  Wtfimin^r^  &c.  [f  ]  Minor  <u$r\  it  qui  infra 
(i>]2  3.H.8.c.3.  ^fiatem  12  amnorum  /uent»  uelagmri  uon  pot^^  nee  extra  legem  pom\ 
a.  H.  7.  7.  quia  ante  talent  ^taiom  nan  ejtfidf  lege  aliqud  nee  in  decennd»     [r  J  He 

^i.Sii  43*  ^ro.  (||2t  is  abjured  the  realme  may  be  difabled*  tot  that  he  is  extra  ie-- 

i*?Mhr  «1  *t.  ^'"'  •"*^  y^  ^  ^  '*^*  properly  outlawed. 

ace  sat.  £.  4.  x6.      3^.  H.  6.  ca.  a*         [^]  Brad*  lib.  3.  fo«  1%^      3*  H«  5.  UU^fftry  zx« 
*  *  [r]  BnttODy  fo.  39. 


3t.  E.  3.  5. 


5j].io.  E  a. 

19.  ACp»  xo* 
3«H.6.  xs.b. 
37.  H.  6.  a  3 


**  Monftrtr  font  le maiUr  de  record*^    Hereqote  two  thii^s:  firfl, 
by  this  word  (monfirer)^  that  [/]  when  any  man  pkadj  an  uilary  in  , 

difability  of  the  perfon*  hee  muft  (hew  forth  the  record  of  the  out-  [  T  20i  D* 
lawrie  maintcnant  fub  pedefigilli,  (becaufe  the  plea  is  but  dilatorie] 
anleife  the  record  be  in  the  iame  court.    But  if  he  plead  an  outlaw<- 


3.  H.  7.  6.Clia.  j'ie  in  barre,  if  it  be  denyed»  he  (hall  have  a  day  to  bzing  it  in. 

Pyar  aaS. 

F.  N.  B.  a44.     Staof.  Pi.  Coron.  105.    (Noy.  74.  143.}    (8.  Co.  141.  b.) 

\t]  a&  AC  49.  Secondly  [/]» before  the  defendant  can  difable  the  plaintife,  the 

**-.^*  ^'w^''^  ootlawric  moll  appeare  of  record;   and  the  judgement  after  ihe 

^EL  i^yer  a».  fdttto  4fca£Uij gvffin  by  the  CQTOoers  in  the  couuty  court  n  npt  fuirl- 

38.  t.  3.  13.     '  cicnl 

(Puft.  za8.  b.  5  Co.  III.) 


(1)  Rot.  .ParU  ao.  H.  6.  n.  18.  c.  a.  Ha*.  MSS. 
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event,  wM  the  wiSt  ^  nki$nt  be  mwiidl,  and  the  oadMrne  ap- 
|>eare  of  record :  which  b  numileftby  Littktoi^t  owne  words,  (m.) 
flMiftr  d(r  rte^rd^  wherectf  fee  more  hereafter.  Sod.  503* 

It  is  tobe  oMcnredt  that  there  be  two  kinds  of  appearances  be- 
fore  the  ptmt9ix0&us,  to  avoid  the  ondawrf ,  ria.  an  appearance  in 
deed,  that  bj  to  render  himiclfe,  &c.  and  the  other  b  by  an  appear- 
ance in  kw,  [u\  that  b,  by  porchaing  a  fuftrfidtm  oat  of  the  conrt  r»]  Tr.  44.  EL 
wta'e  the  record  b,  which  b  an  appearance  of  record :  and  there*   m  Com.  Banc 
fore,  thoQgh  it  be  not  delivered  to  the  (herife  before  the  qvi^o  ex*  '^^^^^  ^^«  ^ 
j*tf,  yet  it  ihaU  avoid  the  oadawrie;  and  U^  are  die  boohes,  that  tr'n  T 
^veake  hereof,  to  be  intended.  ^1.  h1  ^'.  3'^ 

Dyer  3«  El  t9A«    (.  El.  %%y     4.  H.  4.  Is  z  cafe.     %.  H.  4.  f.  7.     37.  H.  6. 17.     33.  £.  3. 
Err.  77-      ai.  H.  «•  26.      (Mo.  73.) 

[ov]  If  a  man  be  outlawed  at  the  fnit  of  one  man,  all  men  (hall  [«»]  33  H.  $. 
take  advantage  of  thu  y^rfonall  difability.    And  fo  it  is  in  cafe  of  '9*  ^  ^c. 
mimn  wk,  and  of  mtcmmgagimnt.    Bat  otfaerwife  it  is  in  cafe  of  vil« 
looage,  ftr  that  diAbility  b  onely  given  to  die  loid. 

^  Durawt  Je  itrn^  ftn  il^  Mtlage.**    [x]  If  the  defendant  plead  M  44-  ^-  3*  s7- 
an  iwdawne  in  the  plaintife,  in  difability  of  his  peribn,  and  the  Poft.Piac.i6a. 
plaindfe  after  that  plea  pleaded  porchafe  a  charter  of  pardon ;  be-   ^^  ^^ 
caufe  the  charter  hath  reftored  him  to  the  law,  the  defendant  (hall 
aofwer.    So  note>  the  difability  abateth  not  the  writ,  but  drfinableth 
the  plamtife,  nmill  he  obcaioedi  a  carter  of  pardon ;  and  fo  it  ap- 
pearethhere  by  Littletom. 

'«  Jud^mim  i'ilfirra rtj^m.'^    [y\  If  the  ground  or.  caufe  of  W  9*  ^-  ^1^ 
the  iiftion  bee  foifeittd  b^jr^he  outlawry,  then  may  the  outlawry  bee  sun^  W.*'^ 
pleaded  in  barre  of  the  mon ;  as  in  an  aAion  of  debt,  detinue,  Arc  Coron.  z88. 
fiift  in  reall  a^ons,  or  in  perfonalk  where  dammages  be  incenatne,  5.  Co.  109.  in 
(ffs^trefpa&ofbatterie,  of  i^s,  of  breaking  his  dofe,  and  the  FoxleyeHofe. ; 
lii»)  and  are  not  forf^ted  by  the  outlawrie,  there  oatkwry  muft  be  ^'  f;.^*  9^ , 
pleaded  in  difability  of  the  peifen.  3o:1l  6.*L^ 

\%\  And  4t  b  to  be  obferved,  that,  in  the  reign  of  king  JElfreif  (Oo6i.'  plac. 
and  ontili  a  good  while  after  the  Conqoeft,  no  man  coold  have  been  395*) 
Mtkwed-bm  for  felonie,  ^  puni^ment  i^rfieredf  was  death.    But  D^^'^'  f*  '* 
noi^the  law  b  change^  m  it  appeareth  by  that  which  iisch  beene  ?  ftJ«.*ao.\f' 
fayd.    And  hereby  yon  fliall  underftand  old  bookes  and  records,  %j^\l 
whieh  fay,  that  an  outfaiwed  man  had  cafut  lupinBmt  iiecaufe  :he 
might  be  put  to  deadi  by  any  man,  as  a  wolie  that  hateful  beaft 
might,     f*]  UtUguiM  et^^waiviaui  ci^hagiKttntilupimXy  jju^,ab  wi'  [*]  Fku,lib.  t« 

JkcuMdum  li£im  nntfere  ruu/oMt,    And  another  faith,  [a]  Utkuppttr  ^'^li,.  '4cit.^« 
fdome  teigne  Uupur  loup,  tt  tft  criabU  ^vooolfejheted^  pur  cet  aue  mp  ^  m.  b. 
kgq/t  haye de  touts  gmts,  et  di  ci9  ^en.avoftt  lift  tdafcuu  de  Ti  decider  ol  \a\  Mir.  ca. 4. 
fiir  del  hupt  dont  cuftom/okitefiri  dt  porter  Us  teftei  edxbiefe  lieu  dtl  >«^.  4-  <l«fiiuie 
cotraty^  on  de  la  freuicbi/e,  it/oUit  la  avoin  deny  mark  del  coutetie  pxr  ?««"<*>**>*«• 
the/am  tefte  de  utlage  et  de  hmpe*    And  this  agreeth  with  the  law  be* 
fore  the  Conqueft,  [li\  Utlafotus  lupimtm  gerit  caput,  quod  Anglic},  r^->  x^  b  fisL 
nmol/eflfeaddicituri  et htc  eft  kx  commumsMgiweraUs  de  ommhus  ut^  \J^^        ' 
lagatis.     [rj.But,  in  the  beginning  of  the  raigne  of  king  Edvtard  \c\  %.  AfT.  p.  3. 
the  third,  it  was  refolved  by  the  judges,  £br  avoyding  of  inhuma-  %«  £•  3*  t<c* 
nity,  and  of  effufioh  of  Chnftism  blood,  tbatit  ihould  not.be  lawfull  ^^*  >4S. 
4.  for 
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Sc&s  i^Sf. 


for  any  into,  bat  the  flicrifc  ondy,  (hanog  lawfutl  warrant  there- 
fore) to  put  to  death  any  man  outlawed,  though  it  were  for  felonie; 
and  if  he  did.  he  (honld  undergoc  fuch  puniQiments  and  painet  of 
death  as  if  he  had  killed  any  other  man ;  and  fo  from  thenceforth 
the  law  continued  untiU  thi$  day.  fNctOf  vml/eJbeaJ  and  wul/tr* 
[•]  Braaon,lib.  y^^is  all  one.)  [*]  And  after  in  Braaon^s  time,  and  fomewhat  be. 
J.  foi.  4»i.  foy^^  procefle  of  outlawry  was  ordained  to  lie  in  all  adions  that  were 
I.  R  6.  q.b.  ^  ^.  ^^  ^^.^^  ^y^  Brma^M  caUeth  Mda ;  for  there  the  king 

(hall  have  a  fine  ( i ) .  But  fince,  by  divers  ftatutcs,  proceffe  of  out- 
lawry doth  lie  in  account,  debt,  detinue,  annuity,  covenant,  aSion/ur 
liftatutt  it  C.  Rich.  a.  maUnfwr  U  cafi^wA,  in  divers  other  common 
or  civill  aOions.  But  now  let  us  hearc  what  Utthtnu  will  (ay  unto  us. 


40.  E.  3.  5« 
35.  H.  6.  6. 
40.  £•  $.  a* 


Se£t.  198. 


L 


E  y  eflm  alitn^  pu  eft  net  b&n 

'  Je  la  Itgeance  noftrifiignior  l§  roy^ 
Ji  tiel  alien  voile  fuer  un  aSlitn  nail  ou 
firfonail^  U  tenant  eu  defendant  poit 
dire^  que  ilfuit  nig  en  tiel  pais^  que  ell 
bars  at  la  ligeance  le  rejy  et  demancer 
jttigemtnt  ft  ilfttra  rejpondue. 


TTHE  third  is  an  alien,  which  is 
*  bom  out  of  the  ligeance  (2)  of 
our  foveraigne  lord  the  king,  if  fuch 
alien  will  fue  an  ai^on  reall  or  p^- 
fonal,  the  tenant  or  defendant  may 
fay,  that  he  was  borne  in  fuch  a 
country,  which  is  out  of  the  king> 
allegeance,  and  aflce  judgement  if  he 
fhaU  be  anfwcr^d* 


[•]Brta.lib;5.  4f 

101.415. 417. 

Mir.c.  i.icd.3« 
c.  5.  feA.  I*  9t 
«••  3*  cicept*  a 


jfLlENt*  [a]  Aliemgtnef»  u derived  from  the  Lafine  woM  Tj^q  j 
•^  aliemu,  and  according  to  the  etymologic  of  the  word,  it  U^7* 
fignifieth  one  borne  in  a  ftrange  country,  under  the  obedience  of  a 
ftrange  prince  or  country,  (and  therefore  BraScm  faith,  that  this  ex- 
ception, pfpter  defeStm  nationis,  fliould  rather  he  propter  iefeSumfih^ 
Flcu  ii.  6.  c.  47.  jg^ionis)  or  as  LittUttn  faith,  (which  is  the  fureil)  out  of  the  liegeance 
«!*E?i*^Bre.     of  the  king»    Note,  here  LittUtim  fdth  not  Ims  del  realme,  but  bers 
«7*7.  %i  E.  3!    de  iireance;  for  he  may  be  borne  out  of  the  realme  of  Engiemd,  yet 
4t  Nacit  ultra      withm  the  lieeeance.     And  he  that  b  borne  irithin  .the  kin^*s 
naie*  31*  £•  3«  liegeance  is  called  fometime  a  denizen,  qmafideint  nSe,  borne  within* 
Gofiasge  5.        and  thereupon  in  Latifte  called  indigene^  the  king's  liegeman;  for 
ITe. '4?*7^        ^^^  i*  ^ver  taken  for  a  naturall  borne  fubjed. 
Bt.  H.4.ftS.     i4.H.4.s9,ao.     |.H.  6.-55.     »s.  H,  6.  gS*     Stanf.  PL  Cor.  197.  t«    7.Co.ii< 
Calvia'i  cafe     PI.  Con.  •SS.  per  Saadert.    YU.  Sed.  i.  439, 440, 441. 

But  many  tiroes  in  a6b  of  parliament,  deniiten  is  taken  for  an  alien 
borne,  that  is  infranchifed  or  denizated  by  letters  patent,  whereby  (ft.Iifti  7|i| 
l>]iB.E.4.f.8.    the  king  doth  grant  unto  him,  \ii]  qwd  Hie  in  omnibus  traSetur, 
FL  Cam.  x3a  b.  reptttetuff  haieatur,  teneafur,  etgubernetur,  tanquam  Ugeus  nofter,  infra 

diSum  regnum  ntfirum  Anglic  oriundas^  et  nofi  alitcr,  nee  alie  modn* 
r  1  Roc.  Pari.  ^^^  ^^  ^"S  °^^^  make  a  particular  denization :  \c\  as  he  may 
ii.  E.  i!  Eliasde  grant  to  an  alien,  qmd  in  quihufdam  curiis/uis  Anglic  audiatur  ut 
Paubenic*  Anglus^  et  qued  non  repellatur  per  iltam  exceptientm,  quod  Jit  alienigtna 

et  natus  in  partibus  tranfmarinis^  to  enable  him  to  fue  onely.    The 
feverali  fenfes  of  which  word  muft  be  gathered  ex  anttcedentibus, 
adjunBiti  et  confequentibm  ;  and  they  that  take  him  in  that  ienfe, 
derive  the  word  from  donatfin  (i.  e.)  donatio,  becaufe  his  freedome^ 
is  given  unto  him  by  the  king. 

There 
(1)  [See  Note  197, J         (»)  [See  Note  198.J 


Lib.  2. 


.Of  Villeriage. 


Sea.  198. 


'  There  is  another  kind,  and  that  is  an  alien  naturalized,  and  that 
jnuft  be  by  adl  of  parliament.  And  this  alien  naturalized  to  all  in- 
tents and  purpofes  is  as  a  naturall  borne  fubjeA  (i),  and  differeth 
much  from  denization  by  letters  patent ;  for  if  he  had  iffue  in  Eag" 
Und  before  his  denization,  that  liTue  is  not  inheritable  to  his  father; 
but  if  his  father  be  naturalized  by  parliament,  fuch  iflue  ftiall  in- 
herite.  So  if  an  iffue  of  an  EngUJhman  be  borne  beyond  fea,  if  the  (Cro.Cha.6oi.) 
ilTuebe  naturalized  by  aft  of  parliament  (2)>  he  fhall  Inherit  his  fa- 
ther's lands;  but  if  he  be  made  denizen  by  letters  patent,  he  fhall 
not ;  arid  many  othef  differences  there  be  betweene  them. 

*»  Ligeancf,^*  a  tiganJo,  being  the  higheft  arid  greateft  obligation  Vide  <ialvin's 
lof  dutie  and  obedience  that  can  be.  Liegeancc  is  the  true  and  faith-  i^^tz. 

ful  obedience  of  a  liegeman  or  fubjedl  to  his  liege  lord,  or  foveraigne. 
iLigeamia  tft  'vinculum  fidei  :  ligeantia  efi  legis  efintiA. 


Perpetua,  i 


JJigeanfta 

domino  . 
fegi  dehi}a\ 
f/l  duplex. 


Tempora^ 
■    iieaaut 


f  I .  Originaria,Jivi  naturalis,Jtve  naUt  \jl[\ ; 
and  this  is  alwayes  abfoluce  and  incident 
infeparable.  Nemo  patriam,  in  qua  natus 
efi^  exuere,  nee  ligeantia  dcbitum  ejurare 
pojpt.^ 

2'.  Data,,  out  per  denixatiokcmt  aut  per  natu^ 
ralizaiionem  (ut  JupradiSlum  ejl)  et  ijld 
ligeantia  per  deni^uiticnem  poteji  ejfe  Jub 
conditioner,     . 

Localis,  quia  quilihtt  alienigeha\  qui  in  hoc 
regno  fub  przteilione  regis  degit  domino  regi 
ligeantiam  debet,  And  if  he  be  itidided 
of  high  ireafon,  the  indiilment  fhall  fay, 
[e'\  (ontra  ligeantia  fu/e  debit um\  et  idio 
aicitur  tempQranea  et  local  is ,  quia  non  du^ 
rati  nifi  quouf que  infra  regnum  moratur, 

Limitata,  as  when  one  is  made  denizen  for 
life,  or  in  taile.  [/]  But  one  cannot  be 
naturalized,  either  with  limitation  for 
life,  or  in  tail?,  or  upon  condition:  for 
thac  is  agamlt  the  abfoluteneffe,  puritie, 
and  indebility  of  naturall  allegiance. 


fif]  13.  EUDier 

f  >.  300.  b.  Di>c- 
tor  Storic's  cafe. 


(Hab.  271.) 


M  3.  9c  4.  P, 
fc  M.  Di.  144. 
7.  Co.  6,  5fC. 

vJalvin'scai'c. 

[/]  ?•  E.  4-  7- 

Calvin's  care  ubr 

fupra. 

(C«-f».  Jam.  530. 

1.  Ro>  Rep.  951) 


t*i  An  abbot,  prior,  Or  prioreffe  ah'cn,  fhall  have  anions  real!,  f*}  13.1. 3.  Br. 

perfonal,  or  roixt,  for  any  thing  concerning  the  poffeffions  or  goods  ^^4«  ^o*  £•  3- 

of  his  monaftery  here  in  England,  though  hee  bee  an  alien  borne  'Ar.piutyt4. 

^^  ..  ont  of  the  king's  ligcancc;  becaul'e  he  bringcth  it  not  in  his  owne  •lo!li!i!^o. 

\i^.  D*J  rights  but  in  the  right  of  his  monaflery>  and  not  in  his  natural!  but  27.  aw.  48. 

in  his  politique  capacity  ( 1 ) .  1 4.  H.  4.  7. 

It,.  E.  4.  44. 
ftt.  H.  7.  7.    Stanf.  Praer.  54.     L'cfrar*  de  Carliilc,  35.  E.  x. 

"  RioU  ouperfonalU     \h\  In  this  cafe  the  laVv  doth  diflingulfh  be-  (Doa.  Plac,  8. 

tweene  an  alien,  that  is  a  fubjedl  to  one  that  is  an  eneAiy  to  the  king,  Uy.  2.  b.) 

and  one  that  is  fubjedl  to  one  that  is  in  league  with  the  king  ;  (z;  1^1  Batton, 

gnd  true  it  is  that  an  alien  eneraie  fhall  maintaine  neither  reall  nor  4:6,427-45<5- 

perfonall  adlion,  donee  ttrrge  fuerint  communes,  that  is  untill  both  na-  c,  £.  2!  A«l  8. 

tions 
[119.  b.3 

(i)  [See  Notcaoi.] 
(2)  [See  Note  202  ] 


(1)  [See  Note  199.] 
(z)  [See  Note  2co»] 


Vol.  t 


B  b 


Lib.  2.  Cap.  II. 


Of  Villenagc. 


Sedl.  19^ 


13.  C.  3.  Bre.  ^ns  be  io  Pf^c^  (3) ;  but  an  alien  that  is  id  league^  fliall  maiotainc 
677.  22.  £.3.    perfonall  actions ;  for  an  alien  may  trade  and  traffique,  buy  an4  fell,' 

14.  io.  ai.  E.  3.  ^^  therefore  of  neccflity  he  muft  be  of  ability  to  have  pcrfonall  »c- 

tions ;  but  he  cannot  maistaine  either  reall  or  xnixt  adions.  An 
alien  that  is  condemned  in  an  information>  8iaU  have  a  writ  of  error 
to  relieve  himfelfe.     '^tficdefimilibus* 

19.  E.  4.  7*  fto.  E.  4.  6.  13.  E.  4.  9,  10.  yt.  H.  6.  23.  38.  H.  %.  Br.  Denlsen.  lo. 
I.  £.  6.  Nonhab.  Br.  13.-&  62.  Vtd.  4.  H.  3.  Dower  179.  6.  £.  3.  263.  31.  H  6.  ca.  4. 
LJvre  d*Entrie«  in  Ejc^.  7.      6,  H.  %.  Dicr  ».      6.  H.  7.  15. 


Cofinage  5* 
42.  E.  3. 2. 

>3  £-4*9- 
XI.  H.  4. 26* 

9-  E  4-  7- 
19.  E.  4.  7 


r*]  29.  E.  3. 

Br.  pen'uen  \%. 
VJd.  Stanf.  PL 
Co.  197*  a. 


[*]  If  an  alien  be  made  a  prior  or  abbot ,  the  plea  of  alien  nit 
fhidl  not  difable  him  to  bring  any  reall  or  mixt  a&ion  concerning 
his  hottfe,  becaufe  he  is  in  tuuer  droits  as  before  is  faid  (4). 

**  Hon  id  ligeanci  noftn /eignior  le  roy.^*  Here  Littles^  <Jo(b  not 
fay,  out  of  the  realme  or  beyond  the  fea,  (5)  (as  he  doth  Sed.  439, 
440,  441.  677.)  but  out  of  the  ligeance ;  for  (as  hath  beene  faid  be- 
fore)  a  man  may  be  borne  out  of  the  realme,  viz.  of  England,  as  in 
Ireland^  Jer/eyt  and  Guern/tty,  &c.  (6)  and  yet  feeing  he  is  not 
borne  out  of  the  ligeance  of  the  king,  as  LittUtcn  herefpeaketh, 
he  is  no  alien.  But  hereof  there  is  fo  much  and  fo  plentifully  fpo- 
ken  in  our  bookes,  and  efpecially  in  the  cafe  of  Calwn  uii  fupra, 
as  this  ihall  fufiice. 

«*  Et  dtmaunder  judgment  s^il/erra  re/pond^tJ**  So  as  the  tenafiC 
or  defendant  fhall  neither  plead  alien  nee  to  the  writ  or  to  the  aidiian, 
but  in  difability  of  the  perfon,  as  in  cafe  of  villenage  and  outlawrie 

V]  ^'^'JJ  ^'^""    before.    [1]    And  Littleton  is  to  be  intended  of  an  alien  in  league ;. 

(Doa.piac.89.   for  i^^e  be  ad  alien  enemy,  the  defendant  may  conclude  ii?  the 

py.2.*b.)  '     *  aaion* 


Sedt.  199, 


J  E  if.  efi  un  homij  que  per  judu" 
•^  ment  done  envers  lui  fur  un  brief e 
ie  praemunire  facias,  &c.  ejl  hors  de 
protection  le  roy.  Si  il  fuift  afcun 
eBion^  et  U  tenant  ou  le  d$f.  monjtrera 
tout  le  retord  envers  luy^  il  pcit  de* 
maunder  judgement  s'iljirra  refpondus\ 
car  la  ley  le  ray  et  Us  briefs  le  roy  font 
les  chofes^  per  queux  home  eft  prott'tl  et 
aide ;  ct  ijflnty  durant  Ic  temps  que  home 
en  tiel  cas  eji  hors  de  la  proteCiion  le  roy^ 
il  ejl  hors  de  ejlre  aide  $u  proieS  per 
la  ley  le  royy  ou  per  briefe  le  roy. 


{3)  [Sec  Note  203.] 

(4)  [See  Note  204.] 

(5)  bee  ante  107,  a,  a*  6»  there,  aad  poft. 
44.  a. 


'X'HE  fourth  is  a  man,  who  by 
•*-  judgement  given  againft  him 
upon  a  writ  of  pramunire  facias^  ^c* 
is  out  of  the  king's  prote<3ion.  If  |ie 
fue  any  aftion,  and  the  tenant  or  de- 
fendant flicw  all  the  record  againft 
him,  hejnay  afke  judgement  if  he  ; 
iball  be  anfwered ;  for  the  law  j^nS  th?i 
king's  writs  be  the  things,  by  which 
a  man  is  protedled  and  holpcn ;  and 
fo,  during  the  time  that  a  man  in  fuch 
cafe  is  out  of  the  king's  proteftion, 
he  is  out  of  heipe  and  protediion  bjj 
the  king's  law,  or  by  the  king's  writ. 

«  PRuEMUNIREr 

(6)  Rot.  Pari.  9.H.  6.  n.  20.  indenization 
of  one  born  in  Wales.  Simile  Rot.  Pari. 
23.  H.  6,  n.  26.  Co.  «•  Iiaid.  741.  on  ttat. 
2.  H*4*    Hal.MSS. 


Lib.  i*  Of  Vfllcnage.  Sedt,  199, 

"  pRjEMVNiRE?*    Soint  hold  an  opinion,  tfcat  the  writ  is  (3-  Inft.  119.} 

•*     called  a  fr^mumrt,  becaufe  it  doth  fortifie  jtnrifdiSlionetn  jn^    F    ft     t 
rinm  regjorum  nrona/ua  of  the  kingly  lawes  of  the  crown  againft  yj^'  ^t  V*r. 
foreine  jarifdidtiony  and  againfl  the  ufarpers  upon  them,  as  by  divers  flat,  dc  Carijfle, 
ads  of  parliaments  appeare.     But  in  truth  it  is  fo  called  of  a  word  25.  E.  3.  c.  22* 
in  the  writ ;  for  the  wofds  of  the  writ  ht, pntmunire facias  prafatuTh  *5- ^'  3-  Sut. 
J.  B.  l^c,  quod  tunc  Jft  coram  nobis,  lie.  where  fr^emunire  is  ufed  ^^  e^?  ^c"i. 
fbt  pr^emonere,  and  fo  dOe  divers  interpreters  of  the  civill  and  canon  ,3  £  ?]  ^  * 

lures 

were 

fittcc  to  make  offences  in  danger  oi z  pramunire,  a^if^i^c.^ftV 

6.  H.  4«c.  I.       24.  H.  8*  c.  12*        25.  H  S.  c.  19,  20.        26.  H.  S.  c.  i6,      i.  Eliz.  ca*  x« 
5.  £l]«.  c.  I.     13.  £l1z.  c«.  I9  2.  8.       27.  £tiz.  c.  2.       39.  Eliz.  ca.  x8. 

Fur  Precedent),  Vide  Mich*  29^  E.  3*  coram  rege  in  Th^faur.  Pafch.  44-  ^*  3*  Ib'«l*  Melbourne's 
tafe.  Mich.  38.  H.  6.  Ibid,  the  cafe  of  Rich,  fieauchamp  and  others.  Hil.  25.  H.  8.  coram 
reg*i  the  cafe  of  Ntc  Bifiiop  of  Norwich.  Trin.  36.  H.  8.  Rot  9.  coram  rege,  the  cafe  of  the 
BIAop  of  Bangor.  Mich.  26.  8c  27.  Eliz.  coram  reg:e,  Ferrot  a^^ainft  D.  Bevance  and  others* 
Bookc  of  Entries^  fo.  429,  &  430.  St  ibid.  Mich.  9.  H.  7.  f.  i^. 

"  Hors  del prouBion  le  rcy,^*     The  judgement  in  tl  pnemunire  is>      Bookcafci. 
1   that  the  defendant  (hall  be  from  thenceforth  odt  of  the  king's  pro-  ai.  E.  3-  40.  B. 
0.  a.J   teftion,  and  his  lands  and  tenements,  goods  and  fch'jittels  forfeited   '^' "•  ^'  ^• 
to  the  king,  and  that  his  body  (halJ  rerfiaine  in  prifon  at  the  ^'    E.'t  *1 
king's  pleafure.     So  odious  was  this  offence  of /r<e«K*/W,  thai  i  24!  H.  8.  tit. 
man  that  was  attainted  of  the  fame,  might  have  bin  flaine  by  any  Prxmunire  16. 
man,  withoQt  danger  of  law ;  becauffe  [^]  it  was  provided  by  law,   'o*  H.  4. 12. 
that  a  mdn  might  doe  to  him  as  to  the  king's  enemy,  aild  any  man  V'J"  ^'  ^^ 
may  lawfully  kill  an  enemy.     Bat  queene  Elhsaheth  a[n^  her  par-  ^,  E.^t.'^e. 
Kameht  [•],  liking  not  the  extreme  and  inhumane  rigor  of  the  law   n.  h.  7.  tit. 
in  that  point,  did  provide,  that  it  fhould  not  be  lawfull  for  any  per-  Praemunire,  p.  5. 
fon  to  flay  any  perfon  in  any  manner  attainted  in  or  upon  any  i^:  **•  7-  Juft'cc 
fntmunire,  13 c.     Tenant  in  taile  is  attainted  in  a  pramunire,  he  fliall  Turbervinl"s 
forfeit  the  land  but  during  his  life ;  for  albeit  the  ftatute  of  16  i?.  2.  cafe.  Kelwev, 
ca.  5.  ena^leth,  that  in  that  cafe  their  lands  and  tenements,  goods  f.  105.  Dod.  & 
and  chattels,  fhall  be  forfeit  to  the  king,  that  muft  bee  underftood  Stud.  Lib.  2. 
of  fuch  an  eftate  as  he  may  la>vfully  forfeite,  and  that  is  during  his  p?'  3** . 
ownc  life.     And  thefc  general]  words  doe  not  take  away  the  force  pramunirc  21. 
of  the  flatute  de  donis  conditional} bus,  but  hee  (hall  forfeit  all  his  fee  Temps  E.  6. 
fimple  lands,  dates  for  life,  goods  and  chattels ;  and  fo  was  ic  re-  Bifliop  Barloe^a 
folved  in  TrudMs  cafe.  "(f  •     „  ^ 

^  [A]  14.  H.  8. 

JSrocke  Coron.  196.  [*]  5.  Eliz.  ca.  i.    -Hil.  11.  £U  Trudgin*s  cafe  refolvcd  per  Ics  JuHkes. 

^.  H.  4.  20.     Simon  Beverley's  cafe.       (Pod.  391.    2.  Ro.  Abr.  177.} 

*'  Car  la  ley  U  roy  et  les  briefes  b  roy,  &fr."  There  be  three 
things,  as  here  it  appeareth,  whereby  every  fubjeO:  is'  protected, 
viz.  rexy  lex,  et  refcripta  regis i  the  king,  the  law,  and  th^  king'i 
writs.  The  law  is  the  rule,  but  it  is  mute.  The  kingjudgech  oV 
his  judges,  and  they  are  the  fpeaking  law.  lex  Idquens.  The  pro- 
ccflc  and  the  execution,  which  is  the  life  of^the  law,  corffifteth  in  the 
king's  writs.  So  as  he  that  is  out  of  the  pl-ote6tion  of  the  king, 
cannot  be  aided  or  proteded  by  the  king's  law,  or  the  kiAg's  writ. 
Rex  tuetur  legem,  et  lex  tueturjus,  [/]  Befides  men  attainted  in  a  ^^^^'^^* 
^ramunire,  every  perfon  that  is  attayited  of  higH-ti'cafon,  petit-  '^  E.*i.'l 

trcafon,  t.Elii,Dicr24si 


Lib.  1.  Cap.  ii.         Of  Villenage*  ttdi%  i^g^ 

[•] Mich. 9.2.3.  cre«ibn,or  felony,  is  difabled  to  brioff  any  affion:  for  he  is  [*] 
ST  WjSS*         **'''*  A^'**  ^»'»  4n<i  is  accounted  in  law  civiiiter  mmmts. 

^rGeife-  It  is  to  be  underftood,  that  there  is  a  fenerall  proteftion  of  the 
ProtBcl  rail.  king»  whereof  LfV/^/Mi  here  fpeaketh ;  and  this  extends  generally 
tioo,  1  Parti-  to  all  the  king's  loyall  fubjeds,  denizens  and  aliens  within  the 
Of  the  G  *^"**iL  '^"*^»  whofe  oiflTences  have  not  made  them  uncapable  of  it,  as  be- 
Sde7. Co?^U  ^^f  *^  appeaicdi.  And  there  is  a  particular  prote^ion  by  writ, 
▼in's  cafe  per  *  which  is  One  of  the  king's  writs  that  LittUtom  here  fpeaketh  ofl 
totum.  This  particular  proteflion  is  of  tv^o  forts ;  one,  to  give  a  man  im- 

(F.  N.  B.  »S.  B.  munity  or  freedome  from  a£Hons  or  fuits  ;  the  fecona»  lor  the  fafetie 
r  Leon.  185.  ^  of  his  perfion,  fervanu  aad  ^oods,  lands  and  tenements,  whereof  he 
a.Ro!Abr.  ia«)  ^'  biwnill^  poflTeflcd,  from  violence,  unlawfull  nioleftation  or  wrong. 

The  iirft  u  of  right,  and  bylaw ;  the  fecond  are  all  of  grace,  f  fay- 
ing one)  for  the  generall  protedion  implyeth  as  mucn.  Of  thd 
*  firft  fort  fome  are  cum  daujuld  (nfolumui) ;  fo  called,  becauie  the 
writ  hath  this  word  (n^dumus)  in  it,  viz.  nniumus  quid  intirim  Jit 
puitHs  it  0mniiM4  fUidtii  et  fuare/isp  Vc,  and  the  other  a  prote^um 
<Mm  cUuffidd  (mhmms) ;  fo  called  fof  the  like  reafon.  Of  protedEions 
ewmelamfMla  (vhrniu)  for  ftaying  of  pleas  and  fuites  there  be  foortf 
Jiindes,  viz.  i.  ^t^a  frpfgQurms  (lo  called  by  reafon  thev  are  part  of 
the  words  of  the  writ),  z.  Quia  moraturut  (fo  named  for  oiiHnc-* 
tion  for  the  like  caufe).  3.  ^ia  indebitatui  moiis  extftit  of  the  mat« 
ter.  4*  When  any  fent  into  the  kinjg^'s  fervice  in  warre  b  impri-* 
&ned  beyond  fea*  The  former  are  for  ftaying  of  a^ons  and  luits 
in  generall*  The  third  is  for  ftayinr  of  fuus  of  the  fubje^l  for 
debts  and  duties  due  by  the  king's  debtor  to  them.  Of  the  fourth 
you  (hall  reade  hereafter  in  this  place.  For  the  former  two  thefs 
nine  things  are  to  be  obferved.  i.  For  what  caufe  they  are  to  be 
granted.  2.  For  what  perfons  they  are  allowable.  3.  A  three- 
fold time  is  to  be  coniidered,  viz.  the  time  of  the  purchafe  of  them# 
the  time  of  the  continuance  of  them,  and  the  time  when  they  (hall 
be  call.  4.  In  what  place  the  fervice  is  to  bee  performed.  5.  In 
what  a^ons  thefe  protedions  are  allowable.  6.  Under  what  feale 
and  to  whom  they  are  dire£ted.  7.  Who  is  to  allow  or  difallow  of 
them*  8.  By  whom  they  are  to  bee  call,  and  in  what  manner, 
p.  How  upon  juft  caufe  they  may  be  repealed  or  difallowed.  I  mud 
out  point  at  thefe  jnatters,  to  make  the  ftudious  reader  capable  of 
them,  and  referre  him  to  the  bookes  and  other  authorities  at  large* 
r  1      H  6        ^uig  excellent  Boints  of  learning. 

3.  H.^6.tit.^^  As  to  the  firjf,  it  is  of  two  natures:  the  one  concemes  fervices 
p'roteaion  2.  of  war>  as  the  king's  fouldier,  lee.  the  other  wifedome  and  c6unfeli, 
13.R.  2.ca.r6.  as  the  king's  ambaiTador  Or  meffenger  tro  negotiis  regm\  fioth 
[*]  Mirror,  cap.  ^hefe  being  for  the  publiqne  good  of  the  realme,  private  mena 
3.  Sea.  23.  anions  and  fuites  miid  be  fufpended  for  a  convenient  time;  for 
Fleta  lib.  6»  J"*"^  publica  antefennaa  frivatts ;  and  agatne,  jura  pubuca  ex  pri^ 
cap.  7,S,  &C.  *tMatis promi/cy}  decidi  fton  dehent.  [a]  And  the  caofe  of  gr&ntin^ 
Braaon.  of  a  protedion  muft  be  exprefTed  in  the  proCe^ion,  to  the  end  ic 

I* J  5-  Marie  ^^y  appeare  to  the  court  that  it  fe  granted  pro  negotiis  regni  et  pro 
(Cro.ClKL^8Q)  ^^^  pwUc9t  f^]  or,  as  fome  others  lay,  pur  U  common  profit  del 
[r]  10.  H.  6.51.  realme.  And  Britton  faith,  nojtre  fervifujicome  eft  re  en  nojlre  force, 
30.  E.  3.  21.  et  le  defence  de  nous  et  de  noftre  feofie,  i^f*  [*]  A  man  in  execntion 
F.N.  B.2S.  1.  injalvd  cufiodid  (hall  not  be  oelivered  by  a  protedlion* 
II.  E.  3.  Rot.  |-^j  q-Q  jjj^  fecond,  thefe  protedlions  are  not  allowable  on ely  for 

th"eV<mru;C«rf  mcn  of  full  agc,  but  for  men  within  age,  and  for  women  (i),  aa 
Warwick.  '  Dcccflary 

(i)  [See  Note  205.] 
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neceifary  attendants  apon  the  campe^  and  that  in  three  cafes«  qufm 
lotrixi/eu  nutrix,  feu  objietrix. 

\d\  Corporations  aggregate  of  many  are  not  capable  of  thefe  [/fjo.  E.|«x. 
^    .  two  prote(5lions,  either  profedura  Gt  moratura^htcz^aLKt  the  corpo-  a«-E«4-T»«  . 
^O*  b,  J  ration  itfelfe  is  invifible,  and  refteth  onely  in  confideration  of  lawe.  **'      3-  97* 

UX  Prote^on  for  the  hulband  ihall  fervc  alfo  for  the  wife.  \A  IS-  "•  ^*  3« 

4S.  E.  3. 7.      4.  H.  5.  Proteaion  107. 

^  [/]  Albeit  the  vouchee,  tenant  by  refcett,  prcicr  in  aide,  or  gar-  [/]  45-  ^»  3- 
nifliee,  bee  no  parties  to  the  writ,  yet  before  they  appeare,  a  pro-  ^^^^:  37« 
tedion  may  be  caft  for  them;  becaufc  when  ihe  demandant  grants  \\(^^\\^\  ^* 
the  voucher  or  refceit,  in  judgment  of  law  they  are  made  privie.  ^*  h.  e!  36! 
But  if  the  demandant  counterplead  the  voucher  or  refceit,  then  un-  40.  E.  3.  x8. 
till  it  be  adjudged  for  them,  and  fo  they  privie  in  law,  a  protec-   3**  ^-  3- 
tion  cannot  be  call  for  them.     And  fo  it  is  of  the  garniOiee,  a  \^^^^'  ^** 
proteftion  may  be  caft  for  him  at  the  day  of  the  rctorne  of  the   ^'  ^  ^'  ^^ 
J'cire  facias.     [g'\  No  protedlton  can  be  caft  for  the  demandant  or  45.  e.  3.  tit. 
plaintiff;  becaule  the  tenant  or  defendant  cannot  fue  a  re>(bm-  Protect. 40. 
mons,  t)r  a  re-attachment,  but  the  plaintifc  onely,  that  fiied  out  the  J4-  ^*^  ^ 
fummons  or  attachment,  &c.  muft  file  alfo  the  re  fommons  or  re-  /^^"^^^j/Abr. 
uttachment.     And  fo  it  is  of  an  a£t(ir  in  nature  of  a  plaintife,  &c.  p^.)  ' 
as  the  garnifhee  after  appearance,  and  an  avowant,  and  the  like.  [g\  14.  £.  3.  i6« 


tecUon  caft  for  him.  20.  R.  2.  Pro- 

teft.  106.    2X.  H.  6.  -%%.         9.  H.  6.  36.         43.  E.  3.  36.         17.  E.  3.  14.  25.  E.  3.43* 

84-  E.  3.  26.     13.  E.  3.  Prote^l.  71.     14.  E.  3.  ib.  65.  63.     20.  E.  3.  ibid.  84.     [bi]  7.  H.  4.  3.  a* 

[i]  In  every  adlion  or  plea  reall  or  mixt  agamft  two,  where  V]  9»  2-  3* 

proietlion  doih  lie,  a  proteftion  caft  for  the  one  doth  put  the  plea  IT^^ff I.  jb,  .V 

without  day  for  alL     So  it  is  in  debt,  detinue  and  account.     But  \^  j]  ^'  \^  ^^', 

in  trefpaflfe,  or  any  adion  in  nature  of  trefpaiTe,  which  is  in  law  fe-  13.  £.  3.  ib.70. 

ver^,  where  every  one  may  anfwer  without  the  other,  there  a  pro-  41.  E.  3.ib.  95. 

tetSlion  caft  for  the  one  ^all  ferve  for  him  onely,  unlefs  they  joyne  4i-  ^-  3'  3** 

in  pleading ;  or  if  they  plead  feverall  pleas,  and  one  venire /acias  ^*'h.  5!  7^ 

is  awarded  againft  all,  there  a  prote^on  caft  forx^ne,  fiiall  put  the  j"  h.  4^  1*5. 

plea  without  day  for  all ;  and  therefore  in  foriner  times  the  plain-  2.  R.  2.  Pro* 

xife  u&d  to  fue  ov^i  feverall  'venire  facias  in  thofe  cafes  fur  feare  of  a  ted' 45- 

prot.aion,&c  trHl:»;'" 

at.H.6.41.      38.  E.  3.  12.     7.H.6.2X.      33.  E.  3.  Proteft.  ii6b     4.H.4.4.     29.  E.  3.  41. 
45.  £.  3.  24.  28.       II.  E.  4.7.      F.  N.  fi.  28.k.       (II.  Co.  5.  b.) 

a  t 

[i]  As  to  the  three- fold  time,  firft,  a  protedlion  profdur/r  rcgu-  f*]  3»  H.  6. 
larly  muft  net  be  purchafed  hanging  ihe  plea.  But  this  faileth,  when  \^^'^' 
he  goeth  in  the  king's  fervice  in  a  voyage  royall;  and  that  is  two-  ^^  £]    *  ]\' 
fold  ;  eichcr  touching  warre,  and  that  onely  is  when  the  king  him-   13.  r.  a.  c.  i6, 
felfe  or  ais  lieuten^ttx,^that  \$  prorex  goeth;  or  when  any  goeth  in  3.  H.  4. 16. 
the  king's  ambaflage,  pro  negotio  regni,  or  for  the  marriage  of  the  »»•  "■  4*  7- 
king's  daughter,  or  the  like,  this  is  alfo  called  a  voyage  royall.     But  7j^  h|^5*J' 
a  protection  moratura  may  be  purchafed  and  caft  pendente  placito,         \^\  h.  6.  Prgi. 
teft.  56.       10.  E.  3,  54.       13.  E.  3.  Amerciamcnc  iS.      7.  Co.  7,  8.  Calvin's  cafe.     13.  R.  2. 
cap.  16.      (2.  Ro.  Abr.  322.       Ante  69.  b.) 

[/]  Regularly  a  proteaion  cannot  be  caft,  but  when  the  party  t(,l  J' "' ^g  **" 
hath  a  day  in  court,  and  when  if  he  macie  default,  it  ftiould  fave  his  '7-  ^»  3-  7.^.« 
4efault.    Therefore  when  ejcccutionis  to  bee  granted  againft  body,  Proteft.'i  15.* 

laadb,  34.  £•  3^  ibid« 

Bb3 
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124.  17.E.3.79,  hnds,  or  gQ0d9»  QO  proteftion  can  be  caft;  because  tbe  defendan| 
*9«E-3  P"-  hath  no  day  in  court.  If  a  protection  be  caft  at  the  nj{fi  prius  for 
a.  E.  4. 1 L  ^'^^*  ^^  before  the  day  in  banke  it  bee  repealed  by  Innote/cimus,  yc^ 
39.  £.  3.  Pro-  becaufe  it  was  once  well  caft,  it  ihall  fave  his  de&ult ;  but  if  the  pro- 
tea.  92.  79.  tedion  be  difallowed*  either  for  variance,  or  that  it  lay  not  in  the 

13.  £.  3.  ib.  7a.  adlion,  or  the  like,  there  it  (hall  turne  to  a  default. 

9.  E.  3-21. 

3.  H.  6.  5$.    4.  H.  6.  3t*       II.  H.  (•  14.       14.  H.  6.  ss.       »i.  H.  6.  la      27.  H*  6.  4^ 

28.  H.  6.  I.      35.  H.  6.  58.     44*  E«  3.  2.  i6.      48.  £•  3.  8.       7.  H.  4*  5.      14*  H.  4.  23. 

27.  E.  3. 78,        .  * 

fin]  22.  B.  3  4.       [m]  If  a  man  hath  a  protedion,  and  notwithfianding  plead  a  plea> 
if.  E.  3.  Pio-      yet  at  another  day  of  continuance  after"  that  a  protection  may  be 
AAh^'i  16        *'^^»  ^°  *^  a  day  after  an  exigent;  but  after  appearance  he  cannot 
3.  £.  3.  Amer-     ^^^  ^  protection  in  that  tcrme,  untill  a  new  continuance  be  taken. 
clamcnt  18.  [;/]  Thirdly,  no  protedion,  either  profe^ura  or  moratura-^  (hall 

34.  E.  3.  Pro-      indure  longer  than  a  yeare  and  a  day  next  after  the  tejie  or  date  of  it. 
tea  10.1  123.  ^j^j  Iq  jj  J  J  oidiU  ejjhigne  iU  fir  vice  U  roy.  If  a  protection  bear  tejie  7. 

F  N  B.  ^  z8.  ''^'^  Januarii,  and  have  a'/owance/rc  /.«o  A»;r0,  the  re-furomons,  re- 
Flcti*,lib.6.ca.8.  attachment,  or  re-garnifumcnt,  may  be  fued  8.  Jatiuarii  i)^t  Vit\l 
Temp*  E.  I.  yeare ;  and  yet  that  is  the  lajl  day  of  the  ycarc. 
Grand  C4pc26,  y^rjj  wherc  Briiton,  treating  of  aji  ciToigne  beyond  the  Gnecian 
\l^Er\z^M  282  ^^^*  ^^  *  P^lgrima^e,  &c.  faith  thus,  [0]  aj'cun  gtnt  nequident Je pur^ 
28-.  &  2S0,  *  chafent  nos  utters  dc  prcteSiion  fat  aits  Jurnhle  a  un  an,  cu  a  z  9u  a  \ 
FIcta,  lib.  6.  cnst  etjala-^r'iisfoat  attcrufys  gineyahy  aufi  per  ms  Utters  patents :  et 
cap.  8.  Accord.    ceuxjo?it  hitn  t.i /a^rfttent,  ca^  nul  graKii  fiignior,  ne  chiuaher  de  ncftre 

realme,  ne  tloit  /  rcncer  chemynj'aum  tifjn  conge ^  car  ijjint  poet  le  realms 
rimaiuer  difgivny  dejort  gente» 

Three  iuing.>  are  hereupon  10  be  obfcVved.     Firll,  that  this  wa^ 
^  a  protedion  of  grace,  whereof  more  (hall  be  faid  hereafter.     Se- 

condly, that  it  was  for  the  fafctic  of  the  great  men  of  the  realme, 
and  that  they  (hould  make  general!  attomies,  fo  as  no-adioiis  or 
fuits  (hould  be  thereby  ttaid.  Thirdly  (by  the  way),  that  great 
men  could  not  paiTe  oat  of  the  realme  without  the  king's  licence. 
[^31.1.3.25.    [/]  A  protedion  (^ranted  to  one,  &c.  untill  he  be  returned  from 

Scotland,  was  dii'aliowtd  for  the  inccrtaintie  of  the  time. 
7.  Co.  8.  [f  ]  To  the  fourth,  the  protedion,  ns  well  tncratura:  ^%  profedur/Ft 

falvin'.  cafe.       mult  be  regularly  to  (bme  place  out  of  the  realme  of  England,  and 
7.  E.  4.  29.  thit  mud  be  to  ibmc  ccrtaine  place,  Vi%  fuper  fal*vd  cuficdid  Ca/:ci/t\ 


Cah 


F.  N.  B.  38.  ^^  ^^^  j^^^  ^  Carlijh  or  Ifaiest  which  arc  within  the  lealme,  or  id 
7.  II.  4.  14.  ^^^  Ji^^*  ^"^  *^  n^^y  ^^  ^®  ^'  ^'^ndor  Scotland,  becaale  they  are  dif- 
19.  H. 6. 35.  tind  kingdonies;  or  to  Calice,  /^^uitaine,  or  iheUke,  But  aprotcc- 
58,  H.  6.  3.  tion  ^ida  moraturjuper  ahum  mare,  wijl  not  ferve,  not  pncly.  becaufe 
?*R     \i  (^^  iome  ihinkc)  that  mare  n?n  tnoriuur,  but  for  the  incertaintie  of 

PariiamentVu.  ^^^  piacc,  and  for  that  a  great  part  of  the  fca,is  within  the  realme  of 
21.    22.  E.  4.     J^"!£land. 

Fr'Vc^f.  18.  8.  R.  2.  ibid.  IZ5.  IT.  H.  4.  57.  R'^gift.judic.  14.  36.  H.  6.  lit.  Protcd. 27. 
6.  K.  2.  ibid.  14.      Kegiil.  yri^*  S8.  (sep*.*. 

t  .  .    . 

fr]  Brad,  li,  5.  [r]  To  the  fif.h,  in  fome  adi.  ns  protedions  (hall  not  be  allowed  by 
139,  140.  {Vj.  cc.i.j^;on  law;  and  in  lojnc  actions  ihcy  arc  oulled  by  ad  of  par- 

>r"^h'6  ca       li-^mcnt.     Acuv)ns  at  the  common  law,  as  all  adions  that  louche  the 
7,'i>,  ic'     "      crowne,  as  appeales  oi  felony,  and  appeales  of  mayhem,     [j]  Sq 
J  J.  E.  2.  Pro-      where  the  king  is  fole  partie,  no  protection  is  to  be  allowed  j  in  like  f  t  ^  t 
ted.  1C9.  manner  in  a  dtcies  tantum,  where  the  king  and  the  fubjed  arc  plain-  ^     ^ 

?o  \  ^*  'V*s'  '^^'^^'  ^"^'  ^"  ^^^^  ^^^^  of  parliament,  protedions  in  pcrfonal  adion$ 
33.  E.  3.  ib.  c/).     21.  E.  3.  13.  [*]   *^*  ^^'  ^*  I'^^tcd.  I '5. 

arc 
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are  exprcHy  oufted.     A  prote£Uon  may  be  cafV  againft  the  fueiene  . 
the  confort  of  the  king. 

[/]  In  a  writ  of  dower  mtJe  nihil  bahet,  no  protedlion  is  allowable,  [f]  j^.  jj.C.  39. 

becaufe  the  demandant  hath  nothing  to  live  upon.     Otherwife  it  is  43.  £  3.  6.  & 

in  a  writ  of  right  of  dower.     Lilcewife  in  a  quari  impe4itt  or  affife  V"  '^'Jjtt^^.u 

of  darreine  prefentment,  a  protcAion  Ueth  not,  for  the  imminent  '  ^'  **  **• 

danger  of  the  la{)s.     Neither  lieth  a  protediotf  ift  affile  of  nivetdif'  ^'q^  ^' *^* 

Jeijin\  becaufe  it  xifejiinum  remedtiaa^  to  rellore  the  diiTeifee  to  his  Hbzom'*  cafe, 

freehold,  whereof  he  is  wrongfully  and  without  judgement  dilTeifed.  Brad,  lib.'  5* 

£»]  In  a  fuare  non  admijit,  a  protedUon  is  not  allowable,  becaufe  it  J***  J39>  ^A^ 

*is  grounded  upon  the  quan  imfedit  \  and  the  like  in  a  certificate  ^*«    Vj^^' 

upon  an  aflife  for  the  likercafon;  et  fic  dejimilihutn     A  protedion  [»] 'i  1,  E, ».  ^it 

yuia pro/e3urus  is  not  allowable  (as ..hath  beene  faid)  in  any  adlion  Procedion  5a* 

commenced  before  the  date  of  the  protedion,  unleiTeit  be  in  a  voy-  >2.  £.  3.  ibid. 

age  royall.    [ay]  An  infant  is  vouched,  and  at  the  p/uries  venire /a*-  ??•   3**  ^«  »• 

cias,  a  protection  was  call  for  the  infant;  and  difallowed,  becaufe  j-^i  ',1*  g^  ^ 

Jiis  age  mull  be  adj  udgcd  by  the  infpeclion  of  the  court.  Protea.  1  /i.  * 

[x]  By  a(^  of  parliament  no  protedion  (hall  be  allowed  in  an  at-  32.E.  3.161(1.54. 

.taint  (but  at  the  common  law  a  protedion  for  one  of  the  petite  jury  I*]  »3*  H.  8. 

had  put  the  plea  without  day  for  all) ;  nor  in  an  adtion  againft  a  p^'  J^^'o* 

gaoler  for  an  efcape;  nor  for  viduals  taken  or  bought  upon  the  voy-  7.'h!4."c!  L* 

3ge  or  fervice;  nor  in  pleas  of  trcfpaffe,  or  other  contrad  made  or  i,  R. ».  cap.  8^« 
perpetrated  after  the  date  of  the  fame  procedion. 

[^ ]  In  a  writ  of  error  brought  oy  an  infant  upon  a  fine  levied,  the  [y]  »r»E-  3.  i4« 

plaintife  fued  zjcin/adas  againil  the  conufee,  for  whom  a  protec-  3'- *•  3*^*^" 

tion  was  call,  a  ad  the  court  examined  the  age  of  the  plain tifc,  and  ^*  g  ^^* 

by  infpedion  adjudged  him  within  age,  and  recorded  the  fame,  and  35.  H.  6. 43.46. 

then  allowed  the  protedion ;  and  iliis  can  be  no  mifchiefe  to  the  is.  E.  4.  S. 


nonage  of  his  anccHor.     [a]  And  fo  it  was  relblved  in  the  cafe  •f  Mo.  78.  1189^ 
Kek'e'wlche  (i)  in  a  writ  of  error  brought  by  him,  by  the  opinion  of  Cro,  Jtm.  ajo.) 

^he  whole  court  of  the* king's  bencn.  OthcrwUe  ic  is'if  the  plaintife  W'^Pafch.  11. 

dyeth  before  hij  age  infpeded.  •  feh^^BelTch*^ 

[^]  Note,  in  judiciall  writs  which  are  in  nature  of  adions,  where  r^]"ii  b."i.  ' 

the  pariie  hath  ddy  to  appeare  and  plead,  there  a  protection  doth  Protect:  72. 

lie;  zs'm  viy'ms  oi  fcire  factcu  Upon  recoveries,  fines,  judgements,  Fieca,  ].&.€.  x a. 

&c.     Albeit  by  the  llatute.of  P^,  z.eflbignes  and  other  deiayes  bee  40;  £•  3-  '*• 

culled  in  writs  o\'/ciref<iicias,  yet  a  protection  doth  lie  in  the  lame.  ^  *  ^  ^^'J'  '^* 

So  it  is  i^  di  quid  J7iris  clamiit,  and  the  like.     But  in  writs  of  execu-  2.i.%l^'.iq! 

cution,  as  habere  facias  jeijinam^  elegit 9  execution  upon  a  Itatute,  25.  H.  7.  8. 

cupias  ad Jatiijacietidumyjicri  facias,  mud  ttic  utce,  there  no  protec-  47*  ^' 3- 5- 

rioh  can  bee  call  tor  tne  defendant;  bec^uie  i\t  hath  no  day  in  '7^- 3- 68. 

court, '^nd  the  proicdicn  cxxendet/i  oneiy  ud  placita  et  querelas,  and  ^^  ^\j" 

niuit  be  allpived  by  the  court,  whica  cannot  bee  but  upon  a  day  of  w.  2.  cap.  45, 
appearance. 

[r]  In  a  writ  of  difceit  brought  again il  him  that  obtained  and  cafl  [0  ^^  ^*  3* 

a  protedion  upon  an  untrue  furinife  in  delay  of  the  plaintife,  chat  pro-  ^««^«^^  ^3* 
tedion  is  allowable.     In  an  adion  brougiit  upon  the  itatute  of  la- 
bourers a  protedion  doth  lie,  etjic  dejimiUbus. 

To 

(i)  S.C.Mo.844. 

Bb  4 


Lib.  fl.  Cap.  II.  Of  VUlenage,  Seft.  199.    ' 

Id]  35.  H.  6.  %.  [/]  To  the  fixthi  no  writ  of  protedion  can  be  allowed,  unleiTe  it 

-Artie  fuper  ]^  under  the  great  feale,  [•]  and  it  is  direded  generally. 

^e^E^    P  ti-  f'5  '^^  ^'^^  icventh,  the  courts  of  juftice,  where  the  proteAion  i^ 

tion  19?     *  '  ^*^^»  **■*  ^*^  *^^^^  ^'^  <iifallow  of  the  fame,  bee  they  courts  of  record 

{•]  a.  Co.  17.  or  pot  of  record^  and  not  the  (herifcj  or  any  other  officer  or  mi- 

I«ane*s  care.  niller. 

8.Co^68.  [/]  To  the  eighth*  the  proteflion  may  be  call,  either  by  any 

»o  hV."?.       ftranger,  or  by  the  partie  hrmfelfe.     An  infant  feme-covert,  a 
a%  4. 4.  monke,  or  any  other,  may  caft  a  protefUon  for  the  tenant  or  dc- 

3S  H.  6.13.       fendant.     And  this  difference  there  is  when  a  ftranger  cadeth  it. 
\f]  J  3.  E.  3*       and  when  the  tenant  or  defendant  caileth  it  himfelFe;  [g]  for  the 

KProrea.  06.         defendant  or  tenant  calling  it,  he  muft  (hew  caufe  wherefore  he 
]  iB.H.'t.zt!  ought  to  take  advantage  of  the  protection ;  but  an  eftranger  neede 
not  (hew  any  caufe,  but  that  the  tenant  or  defendant  is  here  by 
protection. . 
[b]  44.  E.  3. 12.      [^]  As  to  the  ninth,  a  protection  may  be  avoyded  three  manner 
47.  £.  3.  6.         of  wayes.     Firfl,  upon  the  ca(ting  of  it  before  it  be  allowed.     Se^ 

condly,  by  repeale  thereof  after  it  be  allowed.  (2)  By  difallowing 
of  it  many  wayes ;  as  for  that  it  lieth  not  in  that  a£tion,  or  that  he 
hath  no  day  to  call  it,  or  for  materiall  variance  betweene  the  pro- 
tection and  the  record,  or  that  it  is  not  under  the  great  fealej^  or  the 
[i]  13.  R.  a.  like.  [/]  Thirdly,  after  it  be  allowed,  by  fnnot^cmus;  as  if  any 
c.  16.  tarry  in  the  country  without  going  to  the  fervice  for  which  he  was 

1 1.  H.  4*  70.  retained  over  a  convenient  time  after  that  he  had  any  protection,  or 
'  H  i^co.  rcpairp  from  the  fame  fervice  upon  information  thereof  to  the  lord 
-o.  H.  6/3.  chancellor,  he  (hall  repeale  the  protection  in  that  cafe  by  an  Innotef" 
3,9.  H.  6. 35.  ctmus.  But  a  protection  (hall  not  be  avoyded  by  an  averment  of  the 
2j.  E.  4.20.  partie  in  that  cafe,  becaufe  the  recora  of  ^e  protection  mud  be 
1.  H.  6.  6.         avoyded  by  matter  of  as  high  nature. 

li!  E.  3. 2.  C'*]  There  is  a  claufe  in  ihe  protedion  to  this  efFcft :  prafenilhus  [ 1 3!' ' 

39.  E.  1.  4,  s*  minirne  'valtturis^fi  coi^hgat  ipjutnt  l^c»  ^  citft^dia  caftri  fradUH  re- 
ao.E.  3.  Pro-  cedere.  Of  tji  contingat  iter  illud  non  arriperij  i/el  infra  ilium  termi- 
V^  So.  f^nfn  a  part  I  bus  tnvijmarinis  reditu.     Whereupon  there  be  two  con- 

34.  E.  3.  ibid.      ^:iujjons  to  bee  obierved. 

f  j[?44.  E.  3  4.  Firft,  that  though  the  protcClion  be  allowed  by  the  court  for  a 
l^.  47.  E  3. 6.  yeare,  yet  if  it  be  repealed  by  an  Innote/cimus,  that  the  re-fommoos 
34.  E.  3.  Pro-  or  re-attachment  (hall  be  granted  upon  the  repeale  within  the  yeare ; 
1*5^-  * 'I*  for  the  protection  that  was  allowed  had  the  faid  claufe  in  it.     And 

14.  H  6.^22.      ®^  '^*^  opinion  be  our  later  bookes ;  and  the  repeale  by  Innotefii^ 
'  \o.  H.  6.  3.        mus  (hould  fervc  for  little  purpofe,  if  the  law  (hould  not  be  taken 
^z.  H.  6.  4.  fo. 

Secondly,  that  albeit  he  that  had  the  protection,  either  moratur^e 

pr  proftdur^t  rtturne  in^o  England^  and  haply  be  arrefted  and  in 

priloii,  yet,  if  he  came  over  to  provide  munition,  habiliments  of 

warrc,  victuals,  or  other  ne^e(rariesy  it  is  no  breach  of  the  faid  con- 

diiionall  claufe,  nor  again(t  the  aCt  of  1 2.  Richard 2.  cap.  16.  for  that 

in  judgement  oi  law  comming  for  fuch  things  as  are  of  neceflity  for 

the  maintenance  of  the  warre,  moratur  according  to  the  intention  of 

the  protection  Jind  (tatute  aforefaid.     And  thus  much  of  the  two  firfl 

protections,  cum  claufuld  'volumus,  profeSura  and  moratur^, 

[/"I  Rcgiftrum  [/]  Ai  to  the  luird  protection  cum  claufuld  ^olumus,  the  king  by 

J^  N  ^B.  28.  b.    ^*  prerogative  regularly  is  to  be  preferred  in  payment  of  his  duty 

•    •    •     •   •  ^  o* 

(1)  The  fenfc  requires  ibirdlj  here  j  and     But  the  print  in  the  former  editions  is  as  wc 
\\ai,  wUwrc  ibirdlj  is,  it  (hould  b^fourit/y.     have  given  it. 


JLib.  2.  Of  Vaienage,  St&.  199, 

or  debt  by  his  debtor  before  any  fubjefl,  although  the  king's  debt  ,33«  H.  8.  c  29^ 

or  duty  be  the  latter;  and  the  reafon  hereof  is,  for  that  tbe/aurus  *"  ^^*  preambWr 

regis  ift  fumdamentum  billif  et  JirtMt^nintum pads,     (l)  And  there-  ^xi.cuti«o  38. 

upon  the  law  gave  the  king  remedy  by  writ  of  protcftion  to  pro*   ig.  £•  3.  ibidv 

ted  his  debtor,  that  he  (hould  not  be  fued  or  attained  untill  hee  paid  56. 

the 

other 

And 

that  the  other  creditors  may  have  their  adiions  againft  the  king's  27.  £.  3.  part* 

debtor^  and  proceed  to  judgement,-  but  not  to  execution,  unlefle  he  i-m.  2. 

will  take  upon  him  to  pay  the  king's  debt,  and  then  he  fhall  have  T**]  ^S'  ^'  3* 

execution  aeainft  the  king's  debtor  for  both  the  two  debts.  (Cro.'chi.  iSg, 

This  kind  of  protedlion  hath  (as  it  appearcth)  no  ccrtaine  time  li«  ^^q.  Hob.  115!) 
mited  in  iL    But  in  fome  cafes  the  fubjeft  fhail  be  fatisfied  before 
the  king;  [»]  for  reeularly  whenfoever  the  king  is  intided  to  any  [ff]4i.E. 3. 15, 
£ne  or  duty  by  the  fuit  of  the  party,  the  party  fbsdi  be  firft  fatisfied,  17.  E.  3.  73. 
as  in  a  decits  tanfum.     And  fo  if  in  an  adion  of  debt  the  defendant  29- £•  3*  33- 
denie  his  deed,  and  it  is  found  againfl  him,  he  (hall  pay  a  fine  to  the  4^  ^'  4*  <o« 
king,  but  the  plaintife  (hall  be  fird  fatisfied ;  and  fo  in  all  other  like 
cafes.     And  fo  it  is  in  bills  preferred  by  fubjeds  in  the  ftar-cham- 
ber,  there  cofts  and  dammages  (if  any  be)  ihall  be  anfwered  before 
the  king*s  fine,  as  it  is  daily  in  experience. 

The  fourth  proteflion  eum  elau/uld  'volumus  is,  wheh  a  man  fent 
into  the  king's  fervice  beyond  fea  is  imprifoned  there,  fo  as  neither 
protedion  proftRura.  or  moratur^  will  ferve  him ;  and  this  hath  no 
certain  time  limited  in  it;  [0]  whereof  you  (hall  read  at  large  in  the  [«]  ^^^(^*  ^*P^ 
Regifter,  and  F.  N.  B.  **•  ^'  ^  *»•  ^ 

ip]  Now  we  are  at  length  come  to  protections  cum  daufitlA  no-  [p]  Vide  7.  Co. 
lumus ;  all  which,  faving  one»  are  of  grace,  and,  as  hath  beene  faid,  S»  V  Caivm*s 
^u-e  imply ed  under  the  generall  protedion ;  for,  as  Fitzhnbirt  faiths  ^^ 
estiy  loyall  fubjed  is  in  the  king's  protedion.     Of  thefe  protsdtions 
of  grace,  you  (hall  not  read  much  in  our  yeare  bookes,  becaufe  they 
iHayed  no  anions  or  fuites.     [f  ]  Of  the  divers  formes  of  thefe  you  C^l  p*S*»*^^ 
.  ihall  read  at  large  in  the  Rigifter,  and  F.  N.  B.  which  were  too  long  *!  B.  CD.  E?^ 
^nd  needle(re  to  be  here  recited.  F.*G.  H.  RegiV- 

The  protedion  cum  clau/idd  nolumus,  that  is  of  right,  is,  that  every  ter  280.  Sutut. 
fpirituall  perfon  may  fue  a  protedion  for  him  and  his  goods,  and  for  ^^  i4-  B.  3. 
the  fermors  of  their  lands  and  their  goods,  that  they  (hall  not  be  ta-  f-  N.  B.  3c.  A. 
ken  by  the  king's  purveyor,  nor  their  carriages  or  chattels  taken  by 
pther  miniftefs  of  the  king,  which  writ  doth  recite  the  ilatute  of 
14  £.3. 

Of  thefe  protedions  I  cannot  fay  any  thing  of  mine  owne  experi- 
ence; fof^ albeit  queene  Elixabetb  m^ntained  many  warres,  ye^Uhe 
granted  few  or  no  protedions ;  and  her  reafon  was,  that  he  was\o 
At  fubjed  to  be  imployed  in  her  fervice  that  was  fubjed  to  otlier  (nens 
^dions,  left  (he  might  be  thought  to  delay  judice  (2). 

(1)  See  ante  30,  b.  (2)  [Sec  Note  206.]    4 


X^ib.  2.    Cap*  1  { •        Of.  VlUenage, 


Sedl.  ioo< 


Scdt.  200, 


F  E  $*  ift^  un  hgme  qua  ift  enter  it 
^^  prafeffe  en  rtligion.     Si  tietfuift 

UM  a^Iofij  U  tenant  ou  defendant  poit 
mon/hrer^  fne  fid  eft  enter  en  religion  en 
tid  lieu^  en  F order  de  Saint  Benet,  et 
ta  eft  moigne  p^'^/efiy  9U  en  P order  des 
friersypreachers  qu  minors^  et  la  eft  fr ere 
frofejje^  et  ijpntdei  auters  or  den  de  r#- 
U'lion^  Vc.  it  demaundera  judgement 
iii  Jerra  rejpondae*  Et  la  caufe  eft  ; 
piur  cd9  que  quant  un  borne  ent^a  en  r/« 

ligion^  et  ft  P^^/'^^^i  '^  ft  ^^ff  ^^  Ay, 
et  Jon  fits^  ou  outer  C9ujvi  ?7tairitefa'nt 
lu'j  enheritera^  auxy  bien  ficome  il  fuit 
wiori  enfoit*  Et  quant  il  entra  en  /v- 
ligionj  il  poit  faire  fon  tftam^nt^  et  fet 
executors  ;  les  queux  ejfccuton  ayeront 
un  arflion  de  det  due  a  lny  devant 
tentre  en  religion^  ou  auter  action  que 
eteecufors  poieut  aver^  Jicoms  il  fuit 
nK>rt  en  fait.  Et  s'il  m  fut  fes  cx^ 
uuiors  qtiant  il  entra  en  religion^  don- 
fues  Pcrdinarie  pHt  committer  fad-^ 
minftration  ek  fes  hiens  a  auters 
homeiy  Jicome  il  fuit  nnrt  en  fait. 


np  HE  fifth  is,  where  a  mtti  is 
entred  ^d  profeflbd  in  relrgkm. 
If  fach  a  one  ftfe  an  aSion,  the  tenant  F 1 32-  &< 
or  defendant  may  fliew,  diat  fuch  a 
one  is  entred  into  religion  in  fuch  a 
place,  into  the  order  of  Saint  Benet^ 
and  is  there  a  monke  profefled,  or 
into  the  order  of  friers,  minora  or 
preachers^  and  is  there  a  brother  pfo* 
fefled,  and  fo  of  other  orders  of  relr- 
sion,  &c.  and  aflce  judgement  if  he 
fnall  be  anfwered^  And  the  caufe  is 
this ;  that  when  a  man  enfreth  into 
religion,  and  is  profefTed,  he  is  dea4 
in  the  law,  and  his  fonne,  or  next 
coufui  incontinent  fhall  inherit  him, 
as  well  as  though  he  were  dead  in-? 
deed.  And  when  he  entreth  into  rc« 
ligion,  he  may  make  his  teftament| 
and  his  executors  \  ariU  they  may  have 
an  a6lion  of  debt  due  to  him  before 
his  entry  into  religion,  or  any  other 
a«ftion  that  executors  may  have,  as  if 
he  were  dead  indeed.  And  if  that  he 
make  no  executours  when  he  entreth 


into  religion,  then  the  ordinary  may  commit  the  adminillration  of  his  goodj^ 
t»  others,  as  if  he  were  dead  indeed. 

Zp  N  T  Jl  E  et  prof  eft  en  religion.**  [a']  ft  is  to  be  obferved^ 
'^  that  a  man  doth  enter  int6  religion  at  his  ^ft*  commiogj^ 
and  livcih  under  obedience;  bat  hce  is  not  profeflfed,  till  a  y«are  be 
piit,  or  Ibme  time  of  probation.  And  he  is  fatd  to  be  profeiTed, 
when  he  hath  taken  the  habit  of  rrligion,  and  vowed  three  thingSi. 
obedience,  wilfuH  poverty,  atid  perMual  chaftity.  And  therefor^ 
our  authour  fai^h  here,  enter  et  profejje. 

**  En  Pcrder  desfrereSy  preachers  w  [^]  mhors."  It  appeareth  ill 
oar  bookes,  that  of  friers  thene  were  tbure  orders*  via.  minors^ 
augaftins,  preachrrji,  and  carmelites ;  and  ihefranei/cani,  capuehini^ 
and  chfer<vantiu  arc  included  under  the  title  of  minors ;  vcA  they 
were  called  obfervants,  becaufe  they  bee  not  conventual!  or  joyncd 
together  in  a' broth&rhoody  but  live  feparat^ly,  and  bind  therofelves 
to  obfervc  more  ilridly  the  rites  of  their  order,  [r ]  Cim  quisfemel 
f  ^1  B^^*  f  **  f'  ^^'^S^^^^  contulaity  rcnunciat  omnibus  qiuef^culifuntt  babttd,  difiinc: 
iz  I.  bf   ^^^  ^'    ''^^^*  utrum  habit  urn  probationis/ufceperit^  vel  babitum  prof  events. 


}o.  4:5.  4.««. 
Brit.  cj.  zi* 
hi.  59.  b'n:dp 

Jib.  6.  ca.  41. 
5.  E.  2.  tit.' 
Koir.bil.  z6» 
3.  H.  6.24. 
*.  E.  3.  9. 
7.  H.  4.  2. 
l;od.  &  Stud. 
241.    21.  R.  2. 
judgment  263. 
11.  R.  2.  ibid. 
J07. 
flMl.  136.  a.) 

CA.   17.      , 

15.  H.  8.  ca.  12 


^  Jl  eft  mort  en  ley.^^  Civiliter  mortuus,  or  mortuus  faculom 
[./]  Hrifton,  fo.  fj'j  There  is  a  death  in  dccde,  and  there  is  a  civill  death,  or  % 
V  '  ^-^.  •    t  •  death 


§ 


lAh.  if  Of  Villenage«  Seft.  200. 

death  in  law,  muts  chilis  and  ptors  n^UnraliSf  ts  here  it  appeareth ;  Brittoji,  (b.  216. 

and  therefore  to  oaft  all  fcruples,  leafes  for  life  are  ever  made  dur-*  ^5<^  ^S/- 

i'ng  the  naturall  life,  &c.     (1)  If  the  father  enter  into  religion,  fj«*>»b.6.ca. 
then  (hall  his  ibnne  and  heire  luive  an  aflife  of  mordancefter,  and 

the  writ  (hall  fay,  [f]  Si  H^,  peutr^  ^c.  die  quo  obiif  habitu^  religi-  [r]  F.N.  B.  196. 

onis  ajptmfjit^  in  quo  bahitu  profejpis  fuit^  ut  dicitur.  $•  E*  4-  3- 

I  -^2.  b.l      *■  -^i^i^i^n  coffu  il  fuit  mort  en  faiu^*     Bat  yet  to  three  pur- 
^  -*  pofes,  profeHioni  that  is^  the  civil!  death,  hath  not  the  effect  of  a 

nacurau  death. 

f  irll«  this  civill  death  fhall  never  derogate  from  his  owne  grant, 
Dor  be  any  mean  to  avoid  it.     And  therefore  if  tenant  in  taile  mak- 
eth  a  feofFoxeot  in  fee,  and  entreth  into  religion,  his  ilTue  ihall 
have  no  formedon  during  his  life  ;  becaufe  that  (houid  be  in  dero-  (P-  ^-  B.  '213^ 
gatiqn  of  his  own  grant,  and  be  a  mcane  to  avoyd  the  fame.  ^-) 

[/]  Secondly,  it  fl^all  ney^r  give  her  availe«  without  whofe  [/•]  3^:  e.  i. 
content  he  could  not  have  entred  into  religion^  and  therefore  his  Dowrr  176. 
wife  after  his  civill  death  ihall  not  be  indowed,  untill  his  naturall  3»-  E-3»  Col- 
death.    But  if  the  wife,  after  her  hufband  hath  entred  into  reli-  1."  °e/,^ 
fioo,  alien  the  land  which  is  her  owne  right,  and  after  her  huf-  Entrc'conge  52- 
and  is  4craigned,  the  huAand  may  enter  ^nd  avoid  the  aliena-  21.  E.  4, 14. 
'  pon.  (Ante  33.  b.) 

Thirdly,  it  fhall  not  worke  any  wrong^  or  prejudice  to  a  flranger 
that  hath  a  former  right ;  and  therefore  if  the  diiTcifor  entreth  into 
religion,  and  is  profeiTed,  fo  as  the  land  defcends  to  his  heire,  yet 
this  defcent  (hall  not  toUe  the  entrie  of  the  difTeifee. 

[^]  A  woo^an  cannot  be  profeiTed  a  nunne  during  the  life  of  \x\  5-^*  4*  3-  «• 
lier  hufbanJ.     But  fome  do  hold  a  diveriitie,  \b'\  tiia:  ante  carna-   [^]  iS.H.  6. 
hm  c^pulafit,  the  huihand  or  wife  may  enter  into  religion  without  33-pcrfortcfc 
finy  confent,  but  p:fi  carnalem  copulam  neither  of  them  can  without 
confent  of  the  other, 

[/]  But  if  a  maaholdeth  lands  by  knights  fervice,  and  is  pro-  [']  31.  E.  3. 
fcfled  in  religion,  his  heire  within  age,  he  ihall  be  in  ward.  \k'\  If  I  CoUufion  29. 
be  difleifed,  aud  m^  brother  releaieth  with  warranty,  and  is  profef-  Garrlnty  iu 
fed  in  religion,  and  the  warranty  defcendeth  upon  me,  this  warrantie  yj^,  tbeCha'ptir 
fliall  binde  me ;  becaufe  I  am  his  heire,  and  fuch  inheritance  as  of  Warraaty, 
my  brother  had  ihall  defcend  upon  me.  S«^- 

[/]   And  if  one  joyntcnant  be  profeiTed  in  religion,  the  land  (hall  \f\%\.  R.  2. 
^rvive  to  the  other.    If  a  man  or  a  woman  be  profeiTed  in  religion  Judgm.  263. 
in  Normandiet  or  in  anie  other  foraine  part,  fuch  a  profeilion  (hall  (Poit.  j8i.  b.) 
not  difable  them  to  bring  any  adion  in  England^  becaufe  it  wanteth 
triall ;  but  they  muft  be  profeiTed  in  fome  houfe  of  religion  within 
this  realme,  for  that  may  be  tried  by  the  certificate  of  the  ordina- 
rie,  fo  as  of  foraine  profeflions  the  common  law  taketh  no  know« 
ledge  (i).     [«]  And  yet  in  fome  cafe  one  that  is  profefled  in  re-  \^^^\^ll'' 
ligion  within  the  realm e  ihall  have  an  adion :  as  if  he  be  made  an  citton  87. 
executor*  or  if  he  be  an  adminiflrator,  he  ihall  maintaine  an  adionj  5.  H.  7.  25* 
not  in  hi^  owne  right,  but  in  right  of  the  dead.  2irfH.6.  30. 

[a]  If  a  moake  be  made  a  biJiop,  or  a  parfon,  or  a  vicar,  he  ?'-f**^*P** 
ihall  nave  an  aclion  concerning  his  biihopricke,  parfonage,  or  vi-  ijonJ^ii^  \  ^ 
carage,  etfa  dejwulihui.  ,4.  h.  8.  i^ 

And 

(1)  [See  Note  207.]  arguments  in  the  cafe  of  Tbornhy  and  Fleets 

nvoodf  I.  Stra.  347.    Com.  207.    lo.  Mod. 
[132.5.}  113.  356.  406. 

(0  ^^  ante  3,  b.  n.  7.  to  which  add  the 
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fo]  t.  R.  4. 7.  [0]  And  if  a  monke  be  &rmer  of  the  kinge,  yeelding  a  rent, 

S.  H.  5.  6.  ],^  (^^\\  iijiyg  j^  aflion  concerning  that  farme.     And  albeit  Z./////- 

L.  E^i^i  /««  fpeaketh  generally  of  one  that  i»  profeifed  in  religion,  yet  muft 

ao.  E.  3.  "  "^ot  be  underftood  of  the  foveraigne  or  head  of  the  religious 

ViH.  io.&Non-  houfe,  as  of  the  abbot,  prior,  or  the  like;  [*]  for  albeit  they  be 

ibiUty  9.  profefled  in  religion,  yet  by  the  policie  of  the  hw,  they  are  per* 

?«'lR  ^^  ^^"^  ^^^^  ^^  purchafe,  and  to  implead  and  to  be  impleaded,  to 

415  4*6  4.^  ^"^  *^'*^  ^®  ^^  (\icdf  for  any  thin^  that  conccmcs  the  houfe  of  reli- 

J4ir'.  c.  2.  fei^.  gion  ;  for  othervtrife  the  houfe  mrght  be  prejudiced,  and  other  men 

14.  alfo  of  their  lawful  adtions.     And  this  is  the  ancient  law  of  E^tg- 

14.  H.  4*  37,  b.  ian^,  as  it  appeareth  in  thefe  words,  [f]  des  hltnt  dtt  gents  dt  religiom 

^'^'sA^    6  tf//w/  Pa3ion  al  (bitfi  en  fin  no/me  pur  luy  it  fin  c^'vtnt.     But  what 

,  *  £  *   '5*^  *  i*  *  monke,  &c.  were  beaten,  wounded,  or  imprifoned,  5?c.  doth' 

\p\  Mir.  ubi  the  law  give  no  remedie  therefore  ?  Yes,  verily;  [^]  for  in  that 

fupra.  cafe  the  abbot  and  the  monke  (hall  joyne  in  an  a^ion  againll  the 

[fJ  a«.  AfT.  %^,  wrong  doer;  and  if  the  writ  be  ad  damnum  ipfius  pricris,  the  writ 

22  1  \  M.'  ^^  **  S°^  •  ^      ^^  "  ^®  '^  damnum  ipforum»  it  is  good  alfo.     Alfo  if  a 

37.  H.  6  S.  monke  be  by  confpiracie  falfely  and  maliciouny  indided  of  felony 
32.  H.  6.  36.  and  robberie,  and  afterwards  is  lawfully  acquitted,  his  foveraigne 
Bna.1. 5.f'.4i6.  and  he  (hall  jovne  in  a  writ  of  conf|>iracy  and  the  like.  And 
#ao.  yi'^V  where  Littleton  (peaketh  of  a  man  that  is  profefled  in  religion,  the 
^^*£^  ']  ^  (ame  law  is  of  a  Tiunuc,fim^ini0niaIij,  mutatis  mutandis, 

38.  H.  S!  7*  b.  ('*]  A  ^'^^^  ^^  difabled  to  fue  without  her  hufband,  as  much  as 
24.  E.  3.  34.  b.  a  monke  is  without  his  fovereign ;  and  yet  we  read  in  books  that 
45.  7.  R.  2.  jn  fomc  cafes  a  wife  hath  had  abiliiie  to  fue  and  be  fued  without 
NonabUitic  3.  9-  her  hufbanJ ;  [i]  for  the  wife  of  fir  Robert  Belknap^  one  of  the 
jTii  766.  juflices  of  the  court  of  common  pleas,  who  was  exiled  or  ba- 
r<]2.H  4.f.7,3u  niOicd  beyond  fca,  did  fue  a  writ  in  her  owne  name,  without  her 
(x. BuIiYr.  140.  hu(band,  he  being  alive;  whereof  one  faid,  icce  modo  mirum,  qu\et 

tt^'  o^^  ^^''  fi^f^^'^^fi*^  hreve  regis,  non  nominando  *virum  eonjundum  r^bore  legis, 
400  r       '  ^^^  ^^^S  ^<^w«'"^  the  third  brought  a  quart  impedit  againit  the 

[0  io.E.  3.  53.  ^*^y  0^  Maltraanrsi  and  (he  pleaded,  that  the  was  covert  of  ba- 

ron ;  where  unto  it  was  reply  ed  for  the  kin^,  that  her  hufband  the 
lord  Maltra<virs  was  put  in  exile  for  a  certame  caufe ;  aiMl  (be  was 
ruled  to  anfwer. 
M  i'H.4.  i.b.       ^^^  j;ing  Htnpii  the  fourtlv  brought  a  writ  of  ward  again  ft  S/- 

htl  £,  who  pleaded,  that  (hoe  was  covert  baron,  &c,  whereunto  it 
wa^  replied  for  the  king,  that  her  hufband  for  a  crime  that  he  had 
committed  againd  the  king  and  the  peeres,  was  relegate  or  exiled 
into  Uit/Oigne,  there  to  remaine  untill  he  obtained  the  king's 
grace  :  and  '  Gafcoigne  chiefe  jufticci  ex  ajftn/u  ficiorum^  awarded 
that  (he  fnouli  anfwer. 

Sir  "fho.  Egcrton,  lord  chancellor,  in  Ms  argument  which  he  pub- 
liftied  apart  by  himfe^fe  in  Calvin*^  cafe  de  pofi  natis  demanded  Pi  <^n^  ^ 
what  former  prefident  there  was  for  the  warrant  of  the  lady  Bel-  *■     •^•J 
PI.  in  Parliam.     kna^\  caic  in  2.  //.  4.  7.  (i)  which  occafioned  mc  to  fearch,  and 
^9*  £•  '•  upon  fearch  1  found,  that  the  like  judgment  had  bin  given  before 

at  the  parliament  holden  in  Crafi.  Epipb,  an^  i^.  £d<w.  i.  where 
'  the  cafe  was,  chat  Thomas  of  Ifeyland  being  abjured  the  realme  for 

felony  in  the  yeare  before,  Margerie  de  Mtfi  his  wife,  and  Richard 
fonne  of  the  faid  Thomas^  exhibited  their  petition  of  right  unto  the 
parliament,  for  the  manor  of  So66ir,  wherein  her  hufband  had  but 
an  elUte  for  life^  joyntly  with  her,  and  the  inheritance  in  Richard 
the  fon  by  fme.     The  earle  of  Gloucefier,  lord  of  the  fee,  (who, 

claiming* 

(1)  See  Ellefm.  Argum,  in  the  cafe  oi  x}ai^  poft  ttati  $^^ 
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cUuming  the  had  by  efch«it»  had  taken  the  poflHEon  thereof)  a1- 

ledged,  qmoii  non  fuit  juri  ctmfonmih  quod  alifua  fetmina  iutraret  ht 

dtUquas  ttrras  'uivrnte  maritofuo^  eh  qtiod  prarfatus  Thomas  abjura*vit 

tegnum,  el  adhuc  ^wit ;  et  ajftrit  idem  comes  nuuqtuun  bujyfmodi  cafum 

4ucidijfe,  et  inde  petit  pofi  multas  alUgaiionesy  qwd  pojfit  pradiQum 

mamrium  tenere  ut  efcbaetam  Jkam,     Super  quo  per  ipfum  dominum  rr-  Note  tlie  ancient 

gem  prauptum/uiif  quod  tarn  jujiic*  /ui  dt  utroque  iauco  quam  cteteri  triaUof  difficutc 

Je  regno  fieo^  tarn  miiitis  quam  femtientes  in  Ugibus  et  cou/uetudiuibus  n**^*crs  an  Itm* 

Anglia  expertit  mandareuiur^  qubdefftnt  coram  rege  et  ejus  ctmjilioy  ^c^ 

4ia'  certiorandum  ipjum  regem*  quakter  et  quomodo  in  cesfu  ifio  fua-it  pro^ 

xedetidwmt  et  quaUter  temporihus  preeteritis  et  antecfjjorum  fuorum  in 

^ajihus  confimHthus  fieri  con/uevit,  et  interim  fcrutoHtur  recorda  de  con^ 

Jimililfut'juhi  recitantur  duo  *vel  trts  confimiles  cafns*     Et  quia,  licet  The^attotha- 

prius  non  mdebatur  aliquibus  juri  conjbnum  fuijfey  quod  uxor  in  *vita  "*yot  judicial 

'  '  r        J        r     a  1  r  i-  j  i-       /r^  jr  records  ani  we- 

*vtrt  Jecundum janaam  ecclefiam,  qualttercunque  deliqutffet  ^uoad forum  ^^g^ts, 

Yegium,  von  poffet  nee  deheret  a  ^iro  Juo  Jeparari,  et  fie  quicqutd foret 
in  poffejfione  uxoris  converteretur  in  poiefiatem  'virifiti^  et  hoc  manifefi^ 
immmueret  contra  confiietudinem  regni;  et  etiam,qu:a  quidam  dubita- 
Sunty  quod  de  poffeffiombus  et  bonis  uxoris  *uir  poffit  aliqualiter  fiiften- 
Utri  :  tamen  coram  confilio  domini  regis,  'vocatie  tbefaurar*  et  baronibue 
4t  jafiiciariis  de  utroque  banco,  concordatum  efl,  quod  pradiSa  Mar- 
^eria  rebabeat  talem  Jeifinam,  licficundum  purportum  finis  pradiSt, 
CTr,      (2)  Patet  ttiam  confimile  exemplum  tempore  Henrici pairis  regis,  A  jblcmnief*- 
I  have  cited  this  folemne  refolution  the  more  at  large,  becaufe  )»tion  of  the  law 
there  be  many  excellent  things  to  be  obferved  in  it:  fo  as  by  that  ^^  «|»«"ii. 
"which  hath  beene  faid,  it  plainly  appeareth,  that  this  opinion,  con- 
cerning the  hability  of  the- wife  of  a  man  abjared  or  banifhed,  was 
toot  fird  hatched  by  the  judges  in  Henry  the  fourth's  time.     And 
here  is  to  be  obferved,  that  an  abjuration,  that  is,  a  deoortation  for 
ever  into  a  forreine  land,  like  to  profeflion,  (whereof  our  author 
fpeaketh  here)  is  a  civil  death ;  and  that  is  the  reafon  that  the 
wife  may  bring  an  adion,  or  may  be  impleaded  during  the  naturall 
life  of  her  hoiband.     And  fo  it  is,  if  by  adt  of  parliament  the  huf-^ 
band  bee  attainted  of  treafon  or  felbny,  and  faving  his  life,  is  ba-\ 
^  nifhed  for  ever,  as  Belknap ,  Sec*  was,  this  is  a  civill  death,  and  the 
wife  may  fue  as  z/emefi/e.    And  hereby  you  may  underftand  your 
bookes,  which  treat  of  this  matter.     But  if  the  hufband,  by  slQ.  of . 
parliament,  have  judgement  to  be  exiled  but  for  a  time,  which 
ibme  call  a  relegation,  that  is,  no  civill  death,  (3).  And  in  S.E.  2.  ^^'^^^'  *' -'^ 
an  abjuration  is  called  a  divorce  betweene  the  hulband  and  wife.  ^^'  **    °'^°"' 
Sed  opus  eft  interprete ;  for  by  law  no  fubjett  can  be  exiled  or  ba-   So  refolvcd  in 
niftied  his  country,  whereby  he  (hall  perdere patriam,  but  by  autho-  parliament  upon 


hulband  had  aliened  the  land  of  his  wife,  and  after  had  committed  de  Spencer  pati la 
felony  and  beene  abjured  the  realme,  thfe  wife  Ihall  have  a  cui  in  et  fiiii  tempore 
vita  in  his  life-time,  agreeable  with  the  faid  refolution  in  parlia-   E-**   3J-E-  '• 
ment,  for  that  the  abjuration  was  a  civill  death  (4).  (AntcV.^aV'* 

.    See  in  the  Regifter,  a  woman  was  banilhed  out  of  the  towne  of  ^ 
Calice  for  adultery,  by  the  law  or  cuftome  of  that  place,  and  there  Rc^ift.  fol.  3x4. 
Appear eth  cbarta  pardonationis  fro  muliere  bannitd.     Bed  nos  non  ba^  b. 
dftmui  talem  conjuetudinem. 

Bat 

(a)  [See  Note  208.]  (+)  [Sec  Note  »xo.] 

(3)  iSccNoieio^.] 
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M  Vide  in  injr  ^    [a]  Bot  by  the  common  law,  the  wife  of  the  king  of  England 

preface  to  die  jj  ^^  cxcmpt  peifon  ffom  the  king,  and  »  capable  of  lands  or  tc- 

ThiiwaTlawbe^  ncmcntj  of  the  gift  of  the  king,  as  no  other  feme  covert  is,  and 

fore  tfie  Con-  ^^Y  f^  ^^^  be  lued  withoQt  the  king ;  for  the  wifedome  of  the 

^eft.  JO.  £.  3.  common  laW  would  not-  have  the  king  (whofe  continoall  care  and 

*^*^  ftudy  is  for  the  publike,  et  circa  ardua  rignt)  to  be  troubled  and  diP- 

iji  E  t *  **  quieted  for  fuch  private  and  petty  canfes :  fo  as  the  wife  of  the 

«a.  E.3. 2V.    *  ^*"S  of  England  is  of  ability  and  capacity  to  grant  dud  10  take,  to 

49.  £.  3.4.  *  fue  and  be  fued  as  a  feme  fole  by  the  common  law. 

49*  Aff.  8.  II.  H.  4.  67.  14.  E.  3.  Voucher  lio.  to,  E.  3.  Konabil.  9.  31.  E.  3. 
Q^ar.  imp.  146.  3.  H.7»i4.  i9.H.6.a/  2«.  H.6. 13.  7.  H.  7.  7.  a.  16.  H.  6. 
Aid  le  ro>  24.      FJeC  li.  a.  ca.  63.  ia  Fine.      PL  C091. 13 1.      Stanf.  Prttr.  10.  k       (Ante  3.  t.) 

[b"]  iS.E.3.  a« 

3S-  H.  3. 

Brief  9 1 6. 

F.N.B.'xoi.i.  _  _ 

-  _  I.  /f.  4.  cap.  6.  concerning  grants  by  the  king. 

iV  i  '     ^'  ^*'        [^1  ^n  a  quart  impedit  brought  by  her,  fome  fay,  that  plenarty 

fVl       E  w  no  plea,  no  more  than  in  the  cafe  of  the  King. 

Brc.^u6.   ^*  M  ^^  *"y  bailife  of  the  queene's  bring  an  adlion  concerning 

9.  £.  3.  33,  t^^  hundred,  be  fliall  fay,  in  contempt um  domini  regis  et  regin^e. 

'  The  queen  (hall  pay  no  tolle.  f  1 3  *?•  ^J 

[*]F.N.  B.  [^J  If  the  tenant  of  the  queene  alien  a  c^taine  part  of  his  tc- 

*3S-  A.  nancie  to  one,  and  another  part  to  another,  the  queene  may  dillraine 

in  any  one  part  for  the  whole,  as  the  king  may  doe ;  but  other 

lords  (hall  diftraine   but  for  the  rate;  and  therefore  where  the 

queene  fo  diilraineth,  there  lyeth  a  writ  de  onerando  pro  rata  por^ 

{/"]  F.  N.  B.  X.  tione,     [/]  The  writ  of  right  ftiall  not  be  dircftcd  to  the  queene 

'^  no  more  than  to  the  king,  but  to  her  bailife.     Otherwife  it  is  when 

any  other  is  lord. 
M  14.  E.  3.  [g'\  In  cafe  of  aide  prier  of  the  queene,  it  is  domina  regina  in* 

Voucher  1 10.  con/tilt  a,  and  the  caufe  of  the  aide  prier  fliall  not  be  counterpleaded 
mIe!  \  i^b.  "®  ^^^^  ^^^^  *^  ^^^  king's  cafe.  And  fee  where  the  aide  (haU 
17.*  e!  3.  65.  '      ^c  granted  of  the  king  and  queene,  and  where  of  the  queene  one- 

10.  E.  3.  17.  ly,  and  (he  of  the  king,  [b]  But  a  protedion  (hall  be  allowed 
5.  E.  3.  4.  againft  the  queene,  but  not  againfl  the  king.  Neither  (hall  the 
d^r  ^  66  ^"^^  queene  be  fued  by  petition,  but  by  ai  pracipe*  [/]  The  queene  is 
1^.  E.^3. 18.  ^^^  bound  by  the  llatute  of  Markbridge  for  driving  a  diibefle  into 
a6.  H.  6.  Aide    another  county. 

)e  roya4.  [^]  ^f  ^^y  ^oe  compafTe  the  death  of  the  queene,  and  declare 

[i]2i.E.  3. 13.  ix,  by  any  overt  fadl,  the  very  intent  is  treafon^  as  in  the  cafe  of 

ptcea^'iaa.        ^^«  ^^"S- 

ir.  H.  '4. 67!  b«       U]  No  man  may  marry  the  queene  dowager  without  the  king's 

[/'Ho.  E.  3.  5.  licence,     (i)  But  let  us  nowreturne  to  LittUton. 

[k\  L'eftat.  de 

»5:^E.  3^de  Pro-       «  //  poif  faire/on  teftament  et  fes  executors,  Vc.'*     [m]  If  J.  be 

f/l^Rot"  Pari,  bound  to  the  abbot  of  Z).     ji.  is  profcfTed  a  monke  in  the  fame 

s.  H.  6.  iHi.  7.*  abby,  and  after  is  made  abbot  thereof,  he  ihall  have  an  a&ion  of 

[m]  4.  E.  4«  25.  debt  againfl  his  owne  executors. 

6«  £•  4«  4* 

*!'  E  ^  1  °  *'  "  Donques  ^ordinary  poet  committer  adminift ration^  &c.  Jkome  il 
aa.'  H.t,7-  /"'"'  ^''^  en  fait.''  [»]  Note  the  ftatute  of  31,  E.  3.  ca.  1 1.  thai 
5.  H.  7.  45.  b.  giveth  adions  to  the  adminiftrators;  fpeaketh  of  a  man  that  dies 
£n]  PI.  Com.  iiiteftate,  which  by  the  authority  oi  Littleton  extendctli  as  well  to  a 
bXV;S;:''^'  "viU  death  u  W  «  naturaU. 

(*}  [See  Note  »ii.] 

SeA. 


Llb«  3« 


Of  Villenagc. 


Sc&.  2Qh 


Seft.  201* 


jr  E  6,  i/f,  /?«  tt«  A^/ff#  eft  excom^ 
'^  menge  per  la  ley  de  faint  efglife^  et 
ilfutft  un  a^ien  real  ou  perfinal^  le 
tenant  ou  defendant  pott  pleder^  que 
ctluy^  que.fmji^  eft  e^ccommengey  et  de 
ceo  ce/vient  manftrtr  lettre  de  fevefque 
foutb  fott  feaUj  teftnoignant  Pexcom'* 
mengemeui^  ei  demaundera  judgement y 
s'iljirra  refpondue^  cstc.  Met  en  ceft 
€as^  ft  le  demandant  eu  platntife  ceo  ne 
pott  deiRrey  le  hreve  rCabatera  wy,  mes 
le  judgement  ferray  que  le  tenant  ou  de* 
fendant  alera  quite  fans  jour ^  pur  ceoy 
que  quant  le  demandant  ou  platntife  ad 
pur  chafe  Us  letters  de  abfolutiorty  et  ceux 
font  monftres  a  U  ccurty  il  poit  aver  un 
refommonSy  ou  reattacbmenty  fur  fon  ori-' 
ginaly  folonqui  la  nature  de  fon  hiriefe. 
Aits  en  les  outers  5.  cafes  le  hriefe  aba^ 
$era^  Vc,  ft  le  matter  motiftre  ne  poit 
dftre  dedit. 


nr^  H  E  fixth  1$,  where  a  man  b  ex- 
communicated  by  the  law  of 
holv  church,  and  he  fueth  an  zQion 
reall  or  peribnall)  the  tenant  or  de- 
fendant may  pleade,  that  he,  that 
fueth,  is  excommunicated,  and  of  this 
it  behoves  him  to  fliew  the  biihop's 
letters  under  his  feale,  witneffing  the 
excommunication,  and  aike  judg« 
ment,  if  he  (hali  be  anfwered,  &c« 
But  in  this  cafe,  if  the  demandant  or 
plaintife  cannot  deny  it,  the  writ  (haS ' 
not  abate,  but  the  judgment  ihall  be» 
that  the  tenant  or  defendant  fhall  g9 
quit  without  day,  for  this,  that  when 
the  demandant  or  plaintife  hath  pur- 
chafed  his  letters  of  abfolution^  and 
ihewed  them  to  the  court,  he  mtf 
have  a  refummons,  or  a  reattachment^ 
upon  his  originall,  after  the  nature  of 
his  writ*  fiut  in  the  other  five  cafes 
the  writ  fhall  abate,  &c.  if  the  matter 
ihewed  may  not  be  gainfaid. 


•'  jrXCOMMENGE,excommuMicatus,excommiimcatio.**  [a]  Si-  W^Brafiten,!^ 
■*-^   cut  quis  poterit  habere  hpram  in  (orpore,  ita  et  in  animd,    Ex'  f^-^'  ^*Jl  ^|;^ 
cofftmunicaeo  inter dicitur  onvtis  a^us  legitimus,  ita  quod  agere  non  po-'   6.  c.  44, 
teft^  ttec  aliqnem  con-venire  y  licet  ipfe  ab  aliis  pojjii  coH*veniri,  Bricfioo,  ca.  49* 

Excofmnanicaiio  eft  nibil  aliud  quam  cenfura  a  canone  <uel  judice  ec^  ^<**'  '*5- 
elejiaftico  prolata  et  inJUda^  pri*vans  legitima  communiom  /acramento-  j^^* Jl*  2]      «  %  * 
rnpif  et  quandoque  bominum,     [*]  It  is  divided  into  the  greater  and  [•!  p*.  n?B« 
the  lefler.     Minor  eft,  per  quam  quis  a  facramentorum  partidptUiom  64.  F. 
cojfcientid  'velfcntentid  arceatur.     Major  eft,  qu^,  men  folian  ajacra^ 
mentorum,  *verum  etiam  fidelium  communione  excludit,  et  ab  ofnni  a^u> 
Jegitimo feparai  et  divicut,     fiut  either  of  them  both  dif^bleth  the 
P^rty.    \h\  Cum  excommuuicatOy  auigm,  nee  orare  nee  loqui,  nee  palam,  [i]  Braftoa, 
^  pec  abfcondite,  nee  mefci  licet^  exceptis  quibufdam  per/onis.     But  every  4*6-  *>•  "cc 
2^  3,.  J  (^xcommunication  difableth  not  the  party,     [c]   [f  bailifes  and  com-  [f]  30.  £.  3.35. 
izions»  or  any  other  corporation  aggregate  of  many,  bring  an  adlion,  4*-  E«  3. 13. 
excommeugemcnt  in  the  bailifes  fh3l  not  difablc  them,  for  that  they   "'  ^  ^-  3^ 
fue  and  anfwer  by  attorney.     Otherwife  it  is  of  a  iblc  corporation,      '    '^^ 
ji^ut  if  executors  or  adrainiftra^tors  be  excommunicated,  they  may- 
be difabled ;  becaufe  they,  which  converfe  with  a  perfon  excommu* 
^ja.te,  are  excommunicate  alfo.     [</]  If  a  bifhop  be  defendant,  an  \£\  See  Artlc« 
.  excommunication  by  the  fame  biihop  againft  the  plaintife  fhall  not  Cleri,  ca.  7, 
difitble  him,  and  it  ihall  be  intendea  for  the  iame  caufe,  if  another  |'  |'  3'  ^\ 

be  not  Ihewed.  .  ^:^,]'J^' 

u).  H.  7.  8.  &  9.      18.  £.  3.  58»     2I.  £.  3. 97«       16.  £.  3.  Excom.  5.       20.  £.  3.  ibid.  f. 
3.  R  4.  3. 

**  Lettre 
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[*]  Bnaon»  <«  £^//rf  <///  eve/qutjhtuh/cn/eale.**    [e]  None  cin  c^rtifie  excom* 

lib.  |.  fo.  4a6.  k  inengement  but  only  the  bilhop,  iinleile  the  biihop  be  beyond  fca  or 
so!  H.\^i7,  '*  rematis;  or  one  that  hath  ordinary  jurifdi^ionr  and  is  iminediate 
%9,  E.  3.  £x-  officer  to  the  king's  courts,  as  the  archdeacon  of  Ricbmottdf  or  the 
commengement  dean  and  chapter  in  time  of  vacation.  [/]  But  in  andent  time 
20.  33.  E.  3.  every  officiall  or  comnxiflary  might  teitify  excommengement  in  the 
ibW^i9.^^^  king's  court;  and  for  the  mifchiefe  that  enfued  thereupon,  it  wa» 
it.  H.  4. 14.  ordained  by  parliament,  that  ftone  fhould  tcftifie  cxcotomcngement; 
F.N. 8.64, 65.   but  the bifliop  only. 

»39.  7.  £.4. 14*  [^1  If  a  bifhoj)  certifie  that  Itndther  bifhop  hath  certified  him» 
5"  ^fl^^V'  '^*'  |>artie  which  is  his  diocefan  is  e}^communicated;  this  certi- 
i%fcl\  V%  ^^*  *^P®"  another's  report  is  not  fufficient.  [b]  If  the  Ijifhop  of 
i.Ro.Abr.883.)  R^'ff>  or  any  other  having  foraigne  authority,  doth  excommunicate 
pi  11.H.4.6S.  any  fubjed  of  this  realm,  and  cerdfieth  fo  much  under  his  feale  of 
in  Debn  lead*  this  (hall  not  difable  the  party ;  for  the  common  law  difallowe^ 

k]  33'  E.  3.  all  j^^  jjQue  ijj  diCibility  of  any  fubjeft  of  this  realm  by  any  for- 
F.*N.°B.*65-  '^^  power  out  of  the  realme,  as  things  not  adthentique,  whereof 
(Dy/371.  K.'  the  judges  (hould  give  allowance.  [/]  If  the  biihop  certifieth  the 
4.  Inft.  927.)  excommunication  under  feal,  albeit  he  dyeth,  yet  the  certificate 
£/>]  16.  E.  3.  fhall  fervc.  [i]  Si  quis  innodatiu  fuer'tt  fir  excommunicationes  <//- 
£kcoiii.4«  ler/oi  pro  Jiverjis  deliflis^  it  troftrt  literas  ah/dutiomt  di  unm/itUiJt^ 

It  6.  30.Aflr.19.  ^'^»  "^^  ""'^  aajolutuj,  qMu/quidi  omntaut  outs  abfelvatur, 
F.  N.  B.  64.  ,  ^  ,      .    .        . 

4.  H.  7. 15.  **  £*ve/qiiiJ*    Epi/copySf  a  biihop,  is  regularly  the  king's  imme-^ 

ji.  £.4.  15.  diate  officer  to  the  king's  court  of  juftice  in  cavfes  eccufiafticalli 
ril^  e'^  and  all  the  biHioprickes  in  £x^/aff^  are  of  the  king's  foundationi 
ExcoTD.  i*^'  ^"^  ^^^  ^^"S  ^'  p&tron  of  them  all;  [/]  and  at  the  fir  ft  they  were 
8.  E.  I.  ibid.  16.  donative,  and  fo  it  appeares  by  our  boolces,  and  by  afls  of  parlia- 
n]HtI.T4.£.3.  ment,  ahd  bv  hillory,  and  that  was  ptr  tradltiomm  annuli  l^  paflorm 
Coram  rege,  alij  baculi,  I.e.  the  crofier  ( I ) .  And  king  //^/rry  the  firft,  being 
Thcfaur  ***  pcrfuaded  by  the  biQiop  of  Romi  to  make  them  cleAive  by  their 
( Antc^oT.  a.  Chapter  or  covent,  refuted  it  (2).  [m]  But  king  John  by  his  char- 
poft.  344.)  ter  acknowledging  the  cuitome  and  right  of  the  crowne  in  former 

[/]  17.  £.  3.  times,  yet  granted  Ji  communi  con/en/u  barontmf  that  they  (hould  bee 
fa4o.  »s.E.3.  eligible,  which  after  was  confirmed  by  divers  afts  of  parliament* 
^'^  H^S^'ca  f  ^"^  afterward  the  manner  and  order,  as  well  of  election  of  arch- 
^.^  Co!  7t.  le  '  b^^ops  and  bi(hops,  as  of  the  confirmation  of  the  election  and  con- 
cafe  dedeane  8e  fecratipn,  is  [n\  enaded  and  expreifed  in  the  ftatute  of  25.  H,  8. 
chapter  de  Nor-  But  by  the  ftatutes  of  31.  ^.  8.  and  i.  £.  6.  (3)  they  were  made 
wicb.  MauPar.  donative  by  the  king's  letters  patents,  both  which  (Ututes  are  re- 
J^f;  .  •    .' :     pealed  (4),  and  the  llatute  oi  25.  H.  8.  doth  yet  rcmaine  in  full 

beet.  133,  134.      V.  T      /r  CL  f    \  • 

[w] Rot. Patent,  rorce  and  cifeet  (5). 

15.  Januaiy,!;.       And  where  LittUton  faith,  that  the  bi(hop  under  his  feale  maft 

Regis  Johannis.  tcftifie,  &c.  it  is  to  be  knowne,  [d\  that  none  but  the  kind's  courts 

Mat.  Par,p»g.  pf  record,  as  the  court  of  common  pleas,  the  l.ing's  bench,  juftices 

Lcftat.'dc  c'arV  of  gaole  delivery,  and  the  like,  can  write  to  theT)i(hop  to  certifie 

line.  25.  E.  3.  baftardy,  mulierty,  loyalty  of  matrimony,  and  the  like  ecclefiaftical 

Lcftatut.  de  matters ;  for  it  is  a  rule  in  law,  that  none  but  the  king  can  write  to 

Provitr.  13.11. 2.  the  bifhop  to  certifie;  and  therefore  no  inferiour  court,  as  Londsnt 

"•  ^*    H  8  Nomvicby  Yorktt  or  any  other  incorporation,  can  write  to  the  bifhop, 

ca.  20^.*    '   '  ^"'  [/]  ^"  *^°^^  ^^^^  ^^  P^^*  ™"^  ^^  removed  into  the  court  of 

[0]  2.  £.  3.  Corone,  x6o.      8.  K.  3.  59.      24.  E.  3.  33.     44.  E.  3.  28.      8.  R.  2.    Conufant  %%i 
(a.  Ro.  Abr.  589.)        \y\  41.  E.  3.     42.  £•  3.  fo.      x8.  £.  3*  6z«      14.  H.  4.  25.      3*  H.  4. 12. 


Regift.  7.  a.     f .  N.  B.  6.  £. 


(r)  [See  Note  212.]  (4)  [See  Note  215.] 

{%)  [Sec  Note  213.]  (5)  [Sec  Note  1x6.] 

(3)  [See  Note  fti^.] 
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cominon  pleas«  and  that  court  mufl  write  to  the  bifhop,  and  then 
remand  the  record  againe.    And  thb  was  done  in  re[pc6lof  the 
honor  and  reverence  which  the  law  gave  to  the  biihopy  being  an 
34«  b.J  ecclciiafticall  judge/  and  a  lord  of  parliament  by  reafon  of.  the 
baronie  which  every  bifhop  hath,     (i)  And   this  was  the  reafon 
[a]  a  fuare  imfiiiit  did  not  lye  of  a  church  in  IVales  in  the  county  [^j  g  k.  3.  59. 
next  adjoyningy  for  that  the  lordfhip's  marchers  could  not  write  to  36.  H.  6. 33, 
the  biihop :  [2j  neither  (hall  conufance  be  granted  in  a  quart  impe-  ^^*  9^^*  ^"P* 
j^/>,  becaufethe  inferior  court  cannot  write  to  the  bifhop.     ^^^\^^U6^^L 
herewith  agrceth  antiquitie.     [r]  Nullas  alitu  prater  regem  poteft  \\\  ^i  6.  3!" 
epifcopo  demandare  inqutfitionem  faciendam,     [</]  And  another  fpcak-  14.  E.  3.  33, 
ing  of  loyaltie  of  marriage,  nee  alius  quam  rex/uper  hoc  demandant  M  15.  E.  3. 
epi/copo,  quod  inde  inquireret.     Epi/copus.  alterius  mandatumt  quam  r#-    |  "IjJ^S*  ^'' 
git,  non  tenetur  obtemperare.     And  therewith  agreeth  Britton  alfo.       4o"e!  ^  2.*' 

Vide  Sea.  134. 
•*  Le  brief e  n^abateray  ^f ."     Abater  is  a  French  word,  and  iigni-  [c]  Bradl.  lib.  3. 

fieih  dejiruere,  or  profitrnere,  to  deftroy  or  proftrate.     And  ahate^  f  °^- 

ment  de  briefe  is  a  prodration  or  overthrowing  of  the  writ,  t»J  ^^^^  l'l>-  5* 

fol.  248.  b* 
[•]  •'  Akra  quite  fauns  jour  t  i^c.*'    That  is,  to  goe  quiet  without  f*]BraaJib.  5. 

any  continuance  to  any  certaine  day ;  and  therefore  the  defendant  fol.  425. 

is  not  bound  to  any  certaine  attendance,  untill  the  party  purchaf-  ".R-a.  Excom, 

eth  his  letters  of  abfolution,  and  the  reattachment  or  relommons  \^\^^'  ^'^' 

bee  fued,  the  entry  of  which  award  is,  ideo  loquela  pradida  remar  Vide  SeS.  69s. 

neat  fine  die  qmufquif  13 €• 

«*  your"    Dies,  [e"]  In  legall  underftanding  Is  the  day  of  appear-  [^151.  H.3.cap. 

ance  of  the  parties,  or  continuance  of  the  plea.     And  you  fhall  un-  i.  k  2.  Marlebr* 

derftand,  that  firft  in  reall  aftions  there  are  dies  communes,  common  ^^  ^^ 

dayes,  whereof  you  ihall  reade  in  divers  ancient  ftatutes.  3*-  ^-  8.  ca.  lu 

[f]  Alfo  in  all  fummons  upon  the  originall  there  muft  be  fif-  [/]  ArticuL 
teene  dayes  after  the  fommons  before  the  appearance.     [^]  But  ^uper  Cart.  ca. 
if  the  originall  be  returned  tarde,  ^nd  Jbmmons  aliiu  gocth  forth,  r^Tcf^j^V** 
there  mult  be  nine  retumes  betw6ene  the  fejie  and  the  returne.  t^n  6  -fi*^ 
And  fo  in  other  judiciall  proceffe  in  reall  anions,  faving  if  conu^  8.  Eli  z.Dier  a  va- 
rans be  demanded  to  be  holden  within  his  mannor,  there  proceffe  (2.  Inft.  567.) 
iliall  be  awarded  from  three  wcckes  to  three  weekes. 

And  before  the  ftatute  of  articuli  fuper  chartast  in  all  fommons  [y]  Mirror,  cap# 

and  attachments  in  plea  of  land  there  ihall  be  contained  the  terme  a-  ^^•19* 

of  fifteene  dayes.     [q']  And  it  appeareth  as  well  by  the  ftatute  as  ^^^^'  '*' j>/  5-  ^oU 

by  the  ancient  authors  of  the  law,  who  wrote  before  the  ^atute,  ]l^'^c\!\x\i 

that  this  was  the  ancient  common  law ;  and  the  reafon  of  thefe  long  fol."  279*  b. 

dayes  given  in  reall  adions  was  the  recovery  being  fo  dangerous,  Flcta,  I.  6.  c.  6. 

that  the  tenant  might  the  better  provide  him  both  of  anfwer  and  of  i**  E.  4*  is* 

proofes.     [*]  But  by  confent  they  may  take  other  than  common  [*J  "•'^•^•*3- 
dayes.       ••  ■*  '  ^       ^  .     is.:|3.Jour2a. 

And  it  is  not  amifTe  to  note  what  the  ancient  law  was  In  proceed-   15.  Afl". 
ing  againfl  a  man  for  his  life.     And  therefore  heare  what  Britton 
faith  :  Sur  le  prefentment  de  cefl  felony  (under  which  he  includeth  alfo  Britton,  ful*  !•• 
treafon)  ^uoilons  nous  (for  he  wrote  in  the  king's  name)  que  trejlous  ^* 
ceux,  que  ent  ferr*  endites,  face  levifcont  haftiment  prender,  et  fafe^ 
ment  lour  corps  en  prifon  garder,  et  que  ilz  font  mencs  de*vant  nous,  ou 
devant  nosjuftices :  et  pur  ceo  que  nulluy  ne  foit  dif garni s  de  lour  re-^ 

fpcn's, 

(x)  [SeciNoU  117.1 
Vol,  !•  Cg 
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fpontt  voUons  ^Mt  ceux,  que  iffmt/oie/it  frlfe^  qme  ihc  eptt. tempi  dt  pur* 
Atffr  lour  re/fens  \%jour  mu meyus /il%.U pricnt^  ei  en  dememttertjuen^ 
M  Fortefcoe  in  fafewunt  gardes,  »  \r\  Vide  Forte/cue  of  this  matter.  And  fee  the 
librodeLaudibut  Mirrjor^  that  in  ibme  caTes  the  party  convided  had  forty  dayes*  or 
X^gum  Aiiglis.  gt  i^uft  thirty  dayea  to  (hew  fome  matter  io  diflutbe  (that  is>  to  af- 
ScS^^'^ScRt  "^)  jadgerocnt,  which  now  I  know,  is  gone  in  defoetudiucm,  an4 
chofes  difturbcn  great  expedition  is  now  made  in  pleas  of  the  crowne  iconcerning  the 
judgement  mor-  life  of  Buui.  Bed  de  morte  bominis  nulla  efi  cumSatia.  longa.. 
tc^  .       .    [j]  AiPd  the.  ofe  of  the  king's  bench  at  this  day  is»  that  if  the 

ZAncbCT's  ctfc.^  offence  be  committed  in  another  county  than  where  the  bench  fit|^ 
izAntt,  <68.)     *^  ^^  inditem^nt  be  removed  by  certiorari,  there  muft  be  fifteene 

dayes.  betweene  tvf^ry  proceiTe  ^nd  the  returne  thereof;  but  if  it 
be  committed  in  the  fame  county  whejae  the  bench  iitr  they  may 
proceed  de  die  in  diem  ;  but  fo  they  will  doe  rarely,     fiut  let  us  re« 
tame  agaiae  to  the  common  pleas. 
[d\  Artie,  fupcr    .  ^ecoindly,  there  is  a  day  called  dies  J^ecialis ;  [a]  as  in  an  affife 
Can.  obi  fuprft.    in  the  kins.'s  bench  or  common  pleas,  the  attachmcot  need  not  be 
^^AfT   '^"**'  15  dayes  before  the  appearance.    Ocherwife  it  is  before  jufticc* 
12!  AiT.  4?         amgned.     But  generally,  in  aflifes,  jthe  judges  may  give  a  fpecialt 
az!  Air.  79.        ^^y  At  their  pleafurc,  and  are  not  botmd  to  the  common  dayea; 
3.  H.  6.  Air.  1.  f*}  and  thefe  dales  they  may  give  .as  well  out  of  terme  as  within. 
9.  £.4.  5.  a.      3o  up^n  an  imparlance  xhe  court  may.  give  any  fpeciall  or  parti- 
27.  E.  3.  r.        eular  day,  but  that.mufl  be^  ia. the.  terme  tune:  and  lik^wife  in  a 
f*\Y,U,^.ij'j,/<:t''e/aaas,  upon  a  fine  or  a  recovery  m  a  really  aoion, Jbecaufe  it 
b.   7.  Afl*.  7.      is  a  writ  of  execution  ;  and  fo  it  is  in  z  per  fute  fer*vitia  and  the 
14,  Air. 4.  like,  and  in  all  judiciall  writs.:  in  procefle  againft  an  infant  to  judge 

314.  E.  3.  31.  Q^  jj^5  3g^  Qj  where  the  hufband  praycth  in  ayd  of  his  wife,  or  ia 
o^E.  1.^18°  Aftone^zi  Jthc  fuit  of  the  defendant,  there  need  not  be  fifteene  dayes. 
12  E.  4. 15.  -Alio  after  demurrer  in  law,  the  court  may  ^ive  what  d^y  they 
S  H.  5.Errer87.  wilt.  \6]  And  it  is  worthy  the  noting,  that  if  in  an  afiife  the  par- 
M.  £^  4. 15.  tics  he.  adjoorned  to  l^'ejlm,  ufque  15  Pajeb^,  there  they  be  notdc- 
r^] 41.1. 3,  manidatle  till  the  fourth  day;  but  if  it  be  adjourned  ujque  diem 
«  E.V^.  Lnn^t  or  diem  yxartiiy  there  the  parties  are  deroandablc  on  that 

j.H. 6.4.  dajc.  . 

27.  Afl".  33.  ..  Thirdly,  \c\  there  is  a  day  of  grace,  dies  gratia-t  or  a  day  of 

ff]  3-t.2.  councfic.     The  name  doth  Ihew  of  what  kind  it  is;  and.regularly 

A^owDc  j88.        j^i   J      J  J  granted  by  the  court,  at  .the  prayer  of  the  demandant  ^  I 

312.  E.  3.  20.        ^^  plamtife  m  whofe  delay  it  is,  and  never  at  the  prayer  of  tenant  L 1 35' 
T.  E.  3.4.  or  defendant.    But  it  is  worthy  of  obfcrvation,  [d'\  that  a  day  of 

9.  Co.  49.  grace  is  never  granted,  where  the  king  is  party  by  aide  prayer  of 

Couatce  de  jj^^  tenant  or  defendant;  nor  where  any  lord  of  parliament  or  peete 
ii*h!  6*Ik.  <^^^^c  realme  is  tenant  or  defendant,  [e]  And  fometimes  the  day 
\d\  14.  E.  3.'  *^2il  is  quarto  die  poj}^  is  called  dies  gratis  ;  for  the  very  day  of  re» 
Jour  24.  tumc  is  the  day  in  law,  and  to  that  day  the  judg.ement  hath  rela- 

15.E.  3.  ibid.2i.  tion :  but  no  default  fliall  be  recorded  till  the  fourth  day  be  paii, 
**•  e'  ''  I'g  iinleife  it  be  in  a  writ  of  right,  where  the  law  alloweth  no  day,  bat- 
fJl  a*.  £.  C  ^"^^y  ^*=  ^*y  ^^  returne.  This  day  is  fometimes  called  dies  ammu 
Jour  39. 18.  E.  3.  &nd  fometimes  a  dies  datus.  But  it  were  too  long  to  enumerate  all* 
ibid.  20.  This  fhalL  be  fufiicient  to  give  the  reader  a  tafte  to  underfUnd  the 

38.  E.  3.  »o,  refidue  concerning  this  matter. 
9.  Air.  11.  *=• 
ai.  £.  3*  13.  41*  £•  3*  '>h><]-  x6.       33.  H.  6.  42.      34.  H.  6.  27.       10.  Eliz.  Dler  269. 

39.  H.  6. 29.  24.  £•  3.  28.      24  E«).  Breve  556.      Bract,  lib.  5.  foi.  367.    .    . 

f/1 21.  E.  3.43.  [y]  There  is  alfo  a  day  of  appearance  in  court  by  the  writ,  and 
5.  H  6 .  2.  a.  by 'the  roll.  By  writ,  when  th©  therife  returns  the  writ,  ^y  the 
•2.H.6.20*         ^  ...  roll. 


Lib.  2«  Of  Vfllenage.  Sed.  201. 

Toll,  when  ht  6ath  a  day  \)y  the  roll,  znd  the  fiierife  returnes  Vot  ^•^•4'  '5* 
the  writ*  ihejc  the  defendant,  to .  fave  himfelfe  from  corpo'rall .  ^*  |'  +• 
paine,  as  by  imprifonment,  or  to  prevent  the  lode  of  ifTues,  or  to  |*  £.'J^*isf' 
fave  Jiis  freehold  or  inheritance,  may  appeare  by  the  day  he  hath  3]  h.  7. 8.' 
by  the  roll,  10,  H.  7.11.  b. 

[g]  Note,  it  is  faid  commonly,  that  the  day  ofmjiprius,  and  thie  *7*  H.  8. 14. 
day  in  bank,  is  all  one  day.    That  is  to  be  underftood  as  to  plead-   ""  j*'*'*^* 
ing,  but  not  to  other  purpofes.  ^\\  Eiiz/oir 

There  are  dies  juridid  (which  \h'\  Britton  calleth  temps  conjeno"  a86. 
hies)  and  dies  non  juridici.     Dies  juridici  (except  it  be  in  afEfes)   [f]ai.H.6. 10. 
are  only,  in  th^  tearme.     [/]  And  there  be  alfo  i|\  the  tearme  dies  *°*    4«H.€.9, 
non  juridici.     As  in  all  the  fourc  tearmes  the  fabbath  day  is  not  ?cro.'Tain^646  ) 
^ies  juridicusy  for  that  ought  to  be  confecrated  to  divine  fervice.  \y^  Britton,  fol. 
(i)   Alfo  in  Michaelmajfe  tearme  the  feafls  {>i  All  Saints  and  of  ^//  134.  a. 
Soules;  {2)  in  Hillarie  tearme,  the  Purification  of^the  Blejfed  Virgin  (a«lnft,  264.) 
Marie-,  and  in  Eafter  terme  the  feaft  of  the  Afcenfion  2,xc  not  dUs  ^'}i^'^^^^l^l' 
J uridici,  hut  (ei  apart  by  the  ancient  judges  and  iag^s  of  the  law  for  tionW Temps' 
divine  fervice.     As  for  Trinity  tearme,  it  fometimes  had  feven  &  cap.  5.  fed.  i.. 
dayes  of.  returoe,  and  was  as  long  as  Michaehnajfe  tearme  is  now:  (Plowd.  16;. 
but  for  avoiding  of  infection  in  that  hot  timp  of  the  yeare,  and  ™'  p}^*'  ^** 
that  men  might  not  be  letted  to  gather  in  harvefl,  three  returnes     w.  t-lu.  a27.} 
^fince  Littleton  wrote)  viz,  Craftifto  Sandi  Jobannis  Baptift/e,  OSia- 
his  San^i  Jobannis  Baptiftai  ZTid  \^  San^i  Jobannis  Baptijia^  are 
by  the  ftatuteof32.  //.  8.  cut  off,  and  become  ^/Vj  non  juridici.  3a.  H.  8. cap. a i. 
And  in  thofe  dayes  the  fead  of  Saint  John  tbe  Baptift  was  not  dies 
iuridicus.     And. the   faid  flatute,  called  Dies  Ccmmunis  in  Banco, 
is  in  divers  points  ( fi nee  Z,////f/0;i  wrote)   altered,  as  by  the  faid 
flatute  appeareth.  ,  And  in  ancient  time  refped  and  reverence  was 
had  by  law  to  certaine  times,  as  it  appeareth  [^]  by  the  flatute  of  [^1 W.  i.cap. 
W,  I.  cap,  51.  which  hath  a  fliort  but  an  excellent  preamble;  viz*  «>l^'no« 
Et  pur  ceo  ^ue  grand  cbaritie  ferra  defaire  droit  a  touts  en  tout  temps, 
ou  mefiior  ferroit ;  pur*vieu  eft  per  ajfentment  des  prelates,  que  affi/es  4^ 
novel  aiffcifin,  mortdauncefier,  et  darreine  prefentment,  fuijfent  prifes  en 
le  Advent,  en  Septuagefime,  et  en  ^are/me,  auxihien  come  (le  borne) 
frent  Unqueftes.:  etceo  pria  le  roy  as  eve/ques* 

[/]  This  flatute  is  expounded  in  bookes,  which  I  have  onely  rn  y.  AfT.  p.  7. 
added,  to.  the  end  the  fludious  reader  might  onderfland  the  bookes  14.  A fT.  5. 
tliat  darkly  fpeake  of  this  matcer,  and  be  ignorant  of  nothing  that  F.N.B,  i77,&c. 
belongs  to  the  underflanding  of  any  part  of  the  law.     Now  Ad-  britton,  fol. 
'uent  is  a  moneth  before  the  feafl  of  the  Nativity  of  our  Saviour  *^^    ' 
Cbriftp^  fo  called  ,de  adventu  Domini  in  came.     Sepiuagefima  begin-* 
neth  ever  on  the  fabbath  day,  and  is  the  third  fabbath  before 
Shrove  Sunday^  fo  called,  becaufe  it  is  the  feventieth  day  before  the 
feaft  oi  Eafter,     Sexagefima  is  the  fecond  fabbath  before  Shrove 
Sunday,  fo  named,  becaufe  it  is  the  fixtieth  day  before  Eajler} 
and  fo  oi  ^inquagefima  SLud  ^adragefima,  [«]  whereof  you  fhall  [»]W.  r.cap. 
reade  in  afts.  of  parliament,  and  ancient. authors..,  (3)  Now  as  5'- ^**^  ^''•^o  * 
there  be  dies  juridici,  fo  there  be  bor^e  convenientes,  whereof  the  Mir-  ^^if' '"  f  ca"°"' 
ror  faith,  [«]  ahufion,  qui  len  tient  pleas  per  dimencbes  (ideftfabbatbs)   r^i  Mirror,  lib!' 
ou  per  auters  jours  defendus,  ou  devant  le  foleil  levy»  ou  nodantre,  ou  5.  i^€t.  u 
tn  dijboneft  lieu. 

Furthermore, 

(»)  [See  Note  218.]  Spcl man's  .Tr<^tife  .on  the  Terms  amorgil 

(jz)  [Sec  Note  ai9.]  his  Poftliuma,  page  87. 

(3)  See  furtheri  as  to  dies  non  juridici, 

Cc  2 


Lib.  2.    Cap.  II.         Of  Villcnagc. 


Se£fc.  201. 


rolBraA.Ub.4. 
wou  264. 
BrittoiiyfoLiog. 
(Cro.  Eliz.  43. 
I.  Sauod.  1S6.) 


Gen.  cap.  i, 
▼cr.  4,  5. 


Braa.  lib.  5. 

oi.  359, 
Britton,  foL 
^oq.  a« 
M  17,  EKs. 
Dier  345. 
(».  Ro.  Abr. 

ai.) 

r]ii.  H*  3* 

at.  de  anno  bif- 
fexcili. 


^ 


fi]  6.  Co.  62. 
bate(bye*s  Cife* 
(a.  Ro.  Abr. 
511.  Cro.  J  am* 
167.) 


[a]  Furthennore,  there  are  (as  andent  authors  term  them)  £es 
/oUrii  it  dies  lunaris^ficmndum  quod  Deut  div/fit  lumen  a  tetuhris,  ex 
quibus  duobus  diebus  efficitur  unus  dies,  qui  dicitur  artijicialtj,  ex  die 
fracedente  et  no3e fub/equente,  qui  conjlat  ex  24  horis^ 

But  we  at  this  day,  retaining  the  fame  roethod>  doe  differ  la 
words.  For  we  fay*  dierum  aliifunt  naturaleSf  edii  artificiales  ;  dies 
naturalis  conflat  ex  2\  bcris,  et  continet  diem /olarem  et  naSem:  and 
therefore  in  indiflments  of  burglary,  and  the  like,  we  fay»  in  node 
ejufdem  diei,  Ifte  dies  naturalis  eftfjatiumt  in  quo  fd  frogreduur  ab 
oriente  in  occidentem,  et  ab  occidente  iterum  in  orientem*  Dies  arti^» 
cialisji*ve  Jolaris  incipit  in  ortu/olis^  et  definit  in  occafu :  and  of  this 
day  the  law  of  England  takes  hold  in  many  cafes.  Now  divers  na- 
tions beginne  the  day  at  divers  times.  The  ye-ives,  the  Cbaldeansp 
and  Bafylonianst  beginne  the  day  at  the  rifing  of  the  funne ;  the 
Atbeneans  at  the  fall ;  the  Umbri  in  Italy  beginne  at  midday ;  the 
JEgyftians  and  Romanes  from  midnight ;  and  fo  doth  the  kw  of 
England  in  many  cafes.  Of  all  which  you  (hall  reade  plentifull 
matter  in  our  bookes,  and  in  my  Reports^  which  by  this  fhort  in- 
ilrudion  you  fhall  the  better  underlland. 

[f]  There  is  alfo  annus  minor  and  major.  The  lefTer  yeare 
confifteth  of  365  dayes  and  fixe  houres,  whereby  in  every  fourth 
yeare  there  is  dies  excrefcensy  which  makes  that  yeare  to  have  in  ^"  fl  'J  r. 
^veritate  366  daies*  and  that  is  called  annus  major,  \jf\  A  quarter  *•  ^^* 
of  a  year  containeth  by  legall  computation  91  dayes,  and  half  a 
yeare  containeth  182  days;  for  the  odde  hours  in  legall  computa* 
tion  are  rcjeAed ;  and  by  [r]  the  ftatute  de  anno  biffextiliy  it  is  pro- 
videdy  quod  computen:ur  ^ies  ille  excrefcens  et  diis  froxitne  pracedens 
pro  unico  die^  fo  as  in  compulation  that  day  excrefcent  is  not  ac^ 
counted.  A  month,  men/is,  is  regularly  accounted  in  law  28  dayes 
and  not  according  to  the  folar  month,  nor  according  to  the  kalen- 
dar  [/]»'  unlclTe  it  be  for  the  account  of  the  laps  in  a  quare  imprdit. 
There  is  menfis/olaris,  and  menfis  lunar  is,  Solaris  efi  I  z  pars  artni, 
^)i%,  fpatium  30  dierum  boraium  10  et  minuiorum  30,  et  iuHOris  efi 
j^atium  28  dierum. 


**  Refoffimons  ou  re-attacbment.*^    Thcfe  are  writs  that  the  de* 

mandant  or  plaintife,  after  he  hath  obtained  his  letters  of  abfolu- 

tion,  may  fue  out  to  bring  the  tenant  or  defendant  againe  into 

f/]  Braft.  lib.  5.  court  to  have  day,  to  make  anfwcr  unto  him.     [/]  And  thefe  writ* 

^•4*5-  doe  lye  in  all  cafes  when  the  plea  is  difcontinued  or  put  withouc 

^!co^2q\oT    ^^y»  ^"^^''  ^^  '*^'®  ^^^^>  ^^  ^^  ^^^^  when  the  demandant  or  tenant 
(Poi).  363.  a.)     hath  his  age,  or  for  the  non  *venite  of  the  juflices>  or  in  cafe  of  a  pro- 

teAion,  or  ejhine  de/er*vice  le  roy^  l^c.  Of  thefe  writs  there  be  two 
forts,  viz.  generall  and  fpeciall*  whereof  you  may  fee  preiidents» 
and  reade  more  at  large  in  the  cafe  of  difcontinuance  of  procefTe  in 
my  Reports*  and  need  not  here  to  be  inferted. 


But  in  t^c  cafe 
oj  .  utlawry  the 
1ft  rit  thall  abate 
if  he  obtaine  qot 
b's  }  ardon. 
4.,.E.  3.17. 


*t 


Sur  /on  original!,**  This  is  intended  of  his  originall  writs,  or 
of  that  which  is  in  Head  of  an  originall  writ.  But  note,  that  in 
the  other  five  cafes  the  writ  (hall  abate ;  and  in  the  cafe  of  excom* 
mengement  the  writ  fliall  not  abate,  but  the  plea  to  be  put  with* 
out  day  untill  the  plaintife  purchafehis  letters  of  abfolution,  and  fue 
out  his  refummons,  or  reattachement. 

In  ancient  times  more  perfons  feemed  to  be  difabled  then  thefe 
f  xe  recited  by  Litjleton,    As  firll,  he  that  was  a  lepeij  and  by  rhe 

writ 


Lib.  2. 


Of  Villenage. 


Sc6t,  202. 


[xj  Brittofly  foL 
39.  Se  $8, 


writ  ^e  Uprofi  amvoindo  was  pr^pttr  contagionem  morbi  pradiBi  (as 
the  wrk  faith)  tt  propttr  corp9rh  defirmitatem  (as  others  fay)  to  be 
removed  from  the  ibciety  of  men  to  fome  folitary  place;  and 
thereupon  [u\  it  is  .faid>  daiur  etiam  exaptio  tenenti  tx  per/and  pe-  [«]  Brafi,  UK  5. 
Untis  peremptoria  propter  morhum  pitentis  incurabilem  et  corporis  de*  wL4ai. 
/ormtatem  \  ut  Ji  petens  Uprofus  fuerity  et  tarn  de/ormis  qiibd  a/peHus 
*jus  fuftineri  non  pojjit,  et  ita  quod  a  communione  gentium  fit  feparatui^ 
talis  quidem  placitare  non  ^oteji,  nee  hareditaiem  pet  en,  [jr]  And 
herewith  Britton  agreeth.  Treating  of  difabled  men,  as  men  out- 
lawedt  abjured  the  realme,  attainted  of  felony,  &c.  he  addeth>  nt 
me/elt  oufie  de  common  gents. 

[y'l  And  F/eta  faith,  eompetit  etiam  ei  txceptio  propter  lepram  mani^    [y\  Flcta,  lib.  S. 
fefiam,  ut  fi  petens  lepro/usfuerit,  et  tarn  deformis  quod  a  communione   ^*P'  39*  . 
gentium  merito  debet  Jeparari ;  talis  enim  morbus  petentem  repellit  ab   *|*y  '^^'  p^^.^'  * 

agendo.  ,      nu.  14.  F.  N.  B. 

And  if  thefe  ancient  writers  be  under  flood  of  an  appearance  in   234.  Rc^ifter. 
perfon*  I  think  their  opinions  are  good  law ;  for  they  ought  not 
to  fue  nor  defend  in  proper  perfon,  bu:  by  atturney ;  for  they  are 
feparated  a  communione  gentium  propter  contagicnsm  morbi  et  deformi^ 
totem  corporis. 

Before  the  Conqueft  this  difeafe  was  not  known  in  England^  for 
mafter  Ctf»i(?/i,  •  writing  of  Burton  Laxers  in   Leicefterjhiret  faith, 
[tf]  primis  Normannorum  temporibus  colUSa  per  jSngliam  fiipe  nofoco-    [9]  Ctmbdenln 
mium  hoc  cottftruHant  ferunt,  quo  tempore  lepra  (qua  a  nounullis  ele-        ko  Barton* 
phantictjis)  gra<vijjime  nji  contagionis  per  Jngliam  ferpfit.     And  it  is 
called  morbus  elephantiafis^  becaufe  the  ikinne.s  of  lepers  are  like  to 
elephants.     \b'\  And  the  law  of  England,  for  the  removing  of  the    [*)  Le^l^cap. 
lepers  from  the  fociety  of  men  to. fome  folitary  place,  is  grounded  Jl^gJ' ^ umetctp! 

ppon  God's  law.  v.  verfe  1, 2! 

\c'\  Alfo  there  was  a  time  when  ideots,  madmen,  and  fuch  as  iv.Rrgum,  0.15. 

were  deafe  and  dumbe  naturally,  were  difabled  to  fue,  becaufe  [0  Bradt.  1.  5. 

they  wanted  reafon  and  undcrrtanding  (tales  enim  nonmuhum  diftant  ^^\^^\ 

a  brutis).     But  at  this  day  they  all  may  fue;  for  the  fuit  muft  Fietl°"i 6.  c.^37. 

be  in  their  name,  but  it  Ihall  be  followed  by  others.     [</]  And  f^/]  33.H.6. 18. 

note,  that  when  an  ideot  doth  fue  or  defend,  he  fhall  not  appeare  F.  N.  B.  27.  G. 

by  gafdian  or  procheine  amy,  or  atturney,  but  hce  rouft  bee  ever  in  W  *7-  H.8.  n. 

perfon;  \e'\  but  an  infant,  or  a  minor,  (hall  fue  by  procheine  amy,  ^q'e'.^'^'  * 

and  defend  by  gardi«in.  (i)     But  now  let  us  hcare  what  Zrj///f/^«  F.N.Ba?- H. 

ivili  fay  unto  us«  (2.  lnft.26.i.) 


Sed.  202. 


6. 


J  TE  M'i  ft  un  villein  ejl  fait  un 

chapleinefeculerj  uncore  fon  feignior 

a.l  poit  luy  Jeifer  come  fon  vilUiny  etfeifer 

fes  bienSj  tffc,     Mes  ilfemble^  que  ft  le 

villein  entre  en  religion^  et  efi  prifefj'e^ 

que  U  feignior  ne  poit  luy  prender  ne 

Jeifer^  pur  ceo  que  il  efi  mart  en  ley\ 

nient 


A  L  S  O,  if  a  villeinc  be  made  a 
^^  fecular  chaplaine,  yet  his  lord 
mzy  feife  him  (2)  as  his  villcinei  and 
feiie  his  goods,  &c.  But  it  feemeth, 
that  if  the  villeinc  enter  into  religion, 
and  is  profeffed,  that  the  lord  may 
not  take  nor  feife  him,  becaufe  he  is 

dead 


(f )  fScc  Note  220.]  the  cafe  qf  Edward  Roivald  contra,— Hal^ 

(^)  Vide  tamen  Pafch.  8.  £•  i.  rot.  7.     MSS. 

Ccs 
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ment  pluis  que  ft  un  frank  home  prent 
un  niefe  a  fafeme^  U  ftignm  ne  poit 
prender  ne  feifer  la  feme  it  U  Barony 
ma  fin  remeij  ejl  i\as)er  un  aSfim  en- 
vers  U  barcHy  pur  ce9  que  it  frtft  fa 
niefe  a  feme  fans  fin  licence  et  ^-volunty 
bfc.      Et  ifftnt  pott  le  feignhr* aver 
aSfion  envcrs  le  foveraign  del  meafon^ 
que  prifl  et  admittaftfin  vUletn  d'eftre 
prcfejje  en  mefme  le  meafmyfans  licence 
et  la  volunt  lefeigniory  et  recoverafes 
damages  a  la  value  de  le  villein.     (Jar 
cehiy  que  eft  prtfeffe  moignty  ferra  un 
moigncy  et  come  un  moigne  Urra  pris 
pur  terme  de  fa  vie  naturaiyjinon  que 
ilfoit  deraigne  per  la  ley  de  faint  efglife* 
Et  il  eft  tenus  per  fon  religion  de  gar^ 
der  fin  cloiftery  fcTf.     Et  ft  lefeignior 
luy  puiffoit  prender  hors  de  fa  meafiny 
donques  il  ne  viveroit  come  un  mort 
perfoKy  ne  folonque  fon  religiony  le  quel 
ferroit  inconvenienty  ^c. 
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dead  in  law;  no  more  than  if  a  free 
man  taketh  a  niqfe  to  hx^  wife^  the 
lord  cannot  take  nor  feifc  thc^wifeof 
the  hu<band)  but  his  reltidy  i^  t6  have 
an  a£U6n-'againft  the  hufband,  for  thit 
he  took  his  niefe  to  wife  without  H$ 
licence  and  will,  &c.  And 'fo  may 
the  lord  have  an  adion  agairift  the 
foveraigne  of  the  houfe,  which  tiiketh 
and  admitteth  his  villeine  to  be  pro- 
felTed  in  the  fame  houfe,  without -the 
licence  and  leave  of  the  lord,  and  he 
(hall  recover  bis  damages  to  the  value 
of  the  villeine.  For  he  which  is  pro* 
fefled  a  monke,  (hall  be  a  knonk,  and 
as  a  monke  fball  be  taken  for 'terme 
of  his  narundl  life,  unleffe '  he  be 
deraigned  by  the  law  of  holy  church. 
And  he  is  bound  by  his  religion  to 
kcepe  his  cloyfter,  kc.  And  if  the 
lord  might  take  him  out  of  his  houfe^ 
then  he  (hould  not  live  as  a  dead  per- 
foii,  nor  according  to  his  religion^ 
which  (hould  be  inconvenient,  &c. 


ftf]  Mirror,  cap. 
».  it<l.  1 8. 
Doa.  &  Stud. 
foJ.  T41. 
4.  £.  4.  25.  per 
Danby.   27.  All. 
pi.  49. 

[^]B(.icton,cap. 
31.  tol  79. 
VodoT  aod 
Stucnt,  fo.  141. 
(Dodh.  Plac  9. 
Ante  132.  »») 
4.  H.  4.  ca^  14, 

[f]  21.  H.  7.  39. 
19.  H.  7.  rit, 
KalUrdy  33. 
S  E.  2.  tt{. 
Nonibillt   26. 
47.  £.  3.  Cafa 
ulr. 

( 1 2.  Co.  9. 
i.Rp.Abr.34(x} 


)  h    «;  t.ip.  5. 
B:itc^»n,  t'o.  79, 
&  S2. 


"  r'HJPLEINE  [«]  feculer''  is  he  that  is  infra  facros  cr. 
^  dines ;  but  he  is  not  regular,  (that  is)   livcth  not  under  cer- 
taine  rules«  nor' hath  vowed  thofe  three  things  above  fpecified. 

[I]  "  Enfer  en  rel:j:;/o»,  et  eft  frofrjfty  That  is  intended  (as  hath 
been  faid)*whcn  he  is  regular  and  profcll  under  certain  rules,  as  to 
become  one  of  the  foure  orders  of  friers  (that  is  to  fay)  frerts  Mi- 
nors,  Augujiines^  Preachers^  or  Carmcl.'iej,  or  become  a  monke,  ca- 
non, or  nunne,  &c.  ^ui  ad  fus-venrium  regulariter  fe  aft ringunt, five 
funt  monacbi.  Jive  canonld  regidares  Ji've  JavSfimomales,  For  all 
thefe  ^re  regular  and  votaries,  and  are  dead  perfons  in  law ;  but 
fo  are  not  the  fecular  perfons,  as  prebends,  parfons,  vicars,  &c. 

Aud  therefore  it  is  holdcn  in  our  bookcs,  [c]  that  if  a  fecular 
priell  taketh  a  wife,  and  hath  ifiue  and  dycth,  the  ilTue  is  lawful?, 
and  (hall  inhcrite  as  heire  tA  his  father,  &c.  for  (as  it  was  then  hoi- 
den)  the  marriage  was  not  void,  but  voidable  by  divorce,  and  after 
the  d.ath  of  either  panic  no  divorce  can  be  had  (1). 
•  Bui  if  a  ihan-  marieth  a  nunnc,  or  a  monke  maricth,  thefe  mar- 
riages were  holderi  void,  and  the  iiTues  baitards ;  becaufc  (as  it  >\'n$ 
thenfiohden)  the  mariage  was  utterly  voyde,  for  that  the  nunne  and 
the  monke  (as  Littletcn  here  faith)  were  dead  perfons  in  law.  And 
that  is  the  reafon  yeelded  by  Littleton,  wherefore  a  villeine,  being 
prcfcHipd  in  religion,  cannot  be  feifed  by  the  lord,  becaufe  he  is 
de^id  in  law ;  and  yet  his  bicod  or  bondage  id  not  thereby  altered, 
but  his  perfon  in  refpc^  of  his  profefCon  only  privilcdged.    [d]  In 

decretalibtit 


(i)  See  t.  Inft.  687. 
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decrUalibus  ftatuium  efi^  quod  nullus  epifcopus  Jpurios  out  fervos^  donee 
^  dominis  fuis  fiteHAt^'maHumjffly  ad facrts'  ordineir  prMw      frafju- 


mat:    fiut  notwnhflandmg  Ttis  peribn  is  ^nvilcged'  ttH  he  be'  tHf* 
"2  6«  b.l  graded,-    And  fo  it  is  hoTden  in  our  old  b^kes!.  •'  M'lf  al  villein'e  [e] 


Fleta,  lib.  2, 


per/onaM  ndtione  Jpuritim^  *oei  /e\ 
ti'^flrenuitMis  ptdinem  frofhoveri' Ikebit  \  fid  cum  addminis  fits  pt" 
tantur  ut  nativi,  ifju  pritno  degrddatis,  ftatim  ad  Judidum  ^^prodi" 
Hatur.  .      .         ,—  • 

**  Si  un  frank  home  prtnt  un  niefe.^'*     [/"I  Some  have  holden*  [HF.  N,B. 

that  by  this  marriage  the  wife  fhall  be  free  for  ever ;  but  the  bet-  7^-  *»• 

ter  opinion  of  ourbookes  is,  that  ftree  (bail' be  privileged  during  22",.^*'*?*' 

the  coverture  oncly,  unlcfle  the  lord  himfelf  marrieth  his  niefe;  ,/ el'ilbid  21. 

*nd  then  fome  hold,  that  (he  (hall  be  free  for  ever  f  i)  ^Poft'  1^7. b.)  ' 

IF  a'nisfe  be  regardant  to  a  Thahnor,  and  (he  taketh  a  freeman  iS,  k  2.  ibid.  30. 

to  hulband  by  licence 'of  the  lord,'atid  the' lord  maketfa  afedffhi'enc  4^-  E.  3.6. 

in  fee  of  the  manor,  the  Hufband  diet?i,  the  feoffct  Ihall  not  have  ^  S*"  ^5' 

the  niefe,  but  the  feofibr,  for  that  4oring  the  marrisige  ftie  \^as  ,1  e.^.  ' 

fevered  from  the  mannor.     And  fo  is  the  booke  29  y^.  (which  is  vuiein  36. 

felily  printed),  to  be  under  flood.  •  18.  Afll  io« 

(J^]  If  two  coparceners  be  of  a  villeine,  and  one  of  t^em  taketh  D»^.  &Stud. 

him  to  hu&and,  fhe  and  her  hufband  *  fli all  not  "have  a  nuptr  obiit  iffea  iS^'acc!' 

igain ft  her  coparcener,  but  after  the  deccafe  of  hcF  fiufband  (he  rLi  ,i.  h  i.  * 

lliall*  nuper  obtit  17. 

8.  H.  3.   Breve 

•*  \b'\  Mes  /on  remedie  ejt,  d*aver  un  aSlon  vers  le  baron,  ^c***  ?A?*vd  B  't- 

Albeit  marriage  is  lawful!,  yet  whin  it  \v6rketh  a  jirejudice  to-  a  ^^  fol.^Si!*  * 

thifd  perfon,  ah  aflion*  in'  this  Cafe  Ijrcth  againil  the  Auiband  to  the  Fdrcefc.c.  43. 

value  of  his  lolTe.     And  albeit  he^did  not  know  her  to  be  a  niefe,  46%'  E.  3. 6.  a. 
yet  the  adion  lyeth  agtrinft  him;  for  he  mull  take  notice  thereof 

at  his  perill,  [/]  unlefle  (he  be  out  of  the  fervicc  of  the  lord,  and  PI  7-  R*  *•  ^'t 

vagrant;  and  then  if  one  not  knowing  her  to  be  a  niefe  marieth  fv^^^^i^ C9  u 

herj  fome  fay,  that  in  that  cafe  no  adion  lyeth  againft  the  huf-  i.  Leon.  240.) ' 

band,     [i]  And  UkeWife  the  lord   ihall  have  an- -adion  againft  fi^j  ^ricton,  fol. 

thofe  that  were  the  meanes  to  mai^'e  the  villeine  a  knight.  81.  b. 

"  So-uereignCt^'  pracipuusy  chief e\  as  here, /bvereigne  del  meq/hn,  3i.H.  6.  ca.  $• 

is  the  chiefs  of  the  houfe.  12  H.  7.  c.  7. 

X  I.  H.  4.  5.  b* 

*'  Sinon  que  ii/oit  deraigne.*^  This  word  (deraigne)  commeth  31.  H.  8- cap.  29. 
of  the  French  word  derayer^  or  deraignrr,  that  is  to  fay,  to  difplace 
or  to  turne  one  out  of  nis  order;  and  hereof  cometh  diraignment, 
a  difplacing  oir  turning  out  of  his  order.  So  when  a  monke  is  de- 
rai^ned,  he  is  degraded  and  turned  out  of  his  order  of  religion, 
aoa  become  a  lay  man. ' 

*'  Le  quelferroit  inconvenient  J*     Ab  incorrvenienti  is  a  good  argu-  40.  AH*.  27.  per 
ment  in  kx^",  '^Littleton  often  obferveih.     Atid  here  Z,m/frt«  con-  Finchdcn. 
cludethi  that  the  lord  dannct  take  a  monke  out  of  his  houfe,  for 
that  it  (hould  be  inconvenient,  which  LiltUton  here  (hewcth,  for 

divers 

(2}  See  ante  123.  n.  3.    Poft.  137.  b* 
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divers  reafons,  and  therefore  Qnlawfull,  And  the  inconvenience 
M»  that  where  a  man  of  religion  (hould  live  according  to  his  pro- 
Icffion  in  religion^  by  the  taking  of  him  out  he  (hould  not. 

**  Si  le/iignior  luy  putffoit^pnnderi  Wr."  By  this  it  appearetb« 
that  if  a  man  detaineth  a  villeine  in  his  houfe,  the  lord  of  the  vil- 
leine  may  take  him  out  of  the  hoofe;  for  here  the  impediment, 
wherefore  the  lord  could  not  take  him  out  of  the  houi'e,  was,  for 
that  the  villeine  was  a  monke  profciTed.  And  fo  in  cafe  of  th^ 
wardihip  here  next  following. 


Scft.  203. 


p  N  mefme  le  manner  eftyfifoitgar" 
ieine  en  chivalrie  de  corps  et  de 
terre  d*un  enfant  deins  age^  fi  Pen/anty 
quant  il  vient  al  age  de  l^  ans^  entra 
en  religion^  et  ejl  profjfe^  le  gardetn 
iCad  auter  remedy  (quant  a  le  garde  de 
h  corps)  forfque  breve  de  ravijbment  de 
garde  enven  lefoveraign$  de  le  meafon, 
Etfi  afcun  ejleant  de  plf'tn  age^  que  eft 
tofin  et  heire  del  enfant^  enter  en  le 
Urre^  le  gardein  Wad  afcun  rcmedie 
quant  al  garde  de  la  tcrre^  pur  ceo  que 
Fentrie  del  heire  P enfant  £/?  congcahle 
en  tic  I  cafe. 


I  N  the  fame  n>anner  it  is,  if  there 
be  a  gardeine  in  chivalry  of  the 
body  and  land  of  an  infant  within 
age,  if  the  infant,  when  he  comes  to 
the  age  of  14  yearcs,  entreth  into  re- 
ligion, and  is  profeft,  the  gardian  hath 
no  other  remedy  (as  to  the  ward(bip 
of  the  body)  but  a  writ  of  ravifliment 
de  gard  againft  the  foveraign  of  the 
houfe.  And  if  any  being  of  full  age, 
who  is  coufin  and  heire  of  the  in&nt, 
entreth  into  the  land,  the  gardian 
hath  no  remedy  as  to  the  ward(hip  of 
the  landt  for  that  the  entrv  of  the 
heire  of  the  infant  is  lawfull  in  fuch 
cafe. 


*'  Ji^  ^ ^P ^  dc  ra'-jtjhment  de  gardeJ*^  This  writ  is  given  by 
■*-^  the  ftatute  of  IF,  2.  cap.  35.  in  ^verbis  concept  is  ;  the  words 
of  which  writ  be,  that  the  defendant,  talem  baredemy  cujus  mari^ 
iaj^ium  ad  ipfum  A,  pertinety  He,  rapuit  et  ahduxit,  He*  contra  pa* 
ctm.  Now  rapcre  fignifieth  properly  to  take  away  by  violence  and 
force.  And  vvhen  the  foveraigne  took  and  admitted  the  ward  into 
his  houfe  to  be  profeirtd,  this  in  judgement  of  law  is  a  ravilhment 
of  the  ward ;  and  as  it  nppeareth  in  our  bookes  before  the  faid 
ilatute,  there  lay  a  general  adlion'  of  trefpas  in  that  cafe. 


[13?' 


P    Co.  D^^OT 

Hurrry\caic> 

foi.  72. 

"  Jpres  rage  de  14  ars,  ^r."     Our  author  mentioned!  this  age, 
4.  H.4.MP.  17.  becauie  it  is  p1-ohibited  by  the  ftatute  of  4.  H,^,  that  no  childe  (hall 

be  received  into  any  houi'e  of  religion  before  that  age  without  con- 
fent  of  his  parents  and  gardians,  &c. 

"  Lc gardein  n'ad  afcun  reviedie^  tfc,^*  Here  it  appeareth,  that, 
by  the  profefficn  of  the  ward,  the  lord  lofcth  the  wardship  of  the 
larc',  becaufe  he  is  civ/liter  nwrtuus,  a  dead  man  in  law,  and  cannot 
hold  any  inheritance ;  neither  can  the  gardian  continue  the  ward- 
ship of  the  land,  becaufe  by  the  civill  death  of  the  ward  the  inhe- 
ritance is  defccnded  to  another,  who  is  either  to  be  in  ward,  or  pay 
rpliefe.     So  as  in  this  cafe  the  gardian  hath  damnum,  but  it  is 

aifqt^f 
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ab/que  injuria^  becaufe  he  lofcth  the  wardfliip  of  the  land  hy  a£k  of  (NoyiS^.  i.K». 
law,  viz.  the  defcent  thereof  to  another ;  and  therefore  die  law  ^**''  "*'7' 
giveth  to  him  no  remedy  in  this  cafe,  neither  by  any  formed  writ,     ^  •  '97-  *} 
Dor  by  a^ion  upon  his  cafe;  for  LittUton^%  words  are  general!  (he 
Jbath  not  any  remedy)- 

Scdt.  204. 


TTE  M^  en  mults  et  dhers  c^ifes  k 

y2r/]g^;;i^r  port  faire  manumijjion  et 

enfrancbifenunt  afon  villein.     Menu- 

mijjton  eji  properwient^  quant  le  fiignior 

fait  un  fait  a  fan  villein  de  luy  r«- 

francbifer  per  hoc  verbum  (manu- 

mittere),  quod  idem  eft  quod  extra 

manum  vel  extra  poteftatem  alterius 

ponere*     Et  pur  ceo  que  per  tielfait 

le  villein  eft  mis  hors  de  la  fnain  et  de 

la  poier  fonfeigniory  il  eft  appelt  manu- 

mtffion.     Et  ij/int  cbefcun  maner  de 

tnfrancbifement  fait  a  un  villein  poet 

eftre  dit  manumijjion^ 


ALSO,  in  many  and  divers  cafes 
^^  the  lord  n;^ay  make  manumifiioa 
and  enf ranch! fern  ent  to  his  viUeine, 
Manumiilion  is  properly,  when  the 
lord  makes  a  deed  to  his  villeine  to 
enfranchife  him  by  this  word  (manu^ 
mittere)^  which  m  the  iame  as  to  put 
him  out  of  the  hands  and  power  of 
another.  And  for  that  that  by  fuch 
deed  the  villeine  is  put  out  of  the  hands 
and  out  of  the  power  of  his  lord,  it  is 
called  manumiflion.  Apd  (b  every 
maner  of  infranchifedviit  made  to  a 
villein  may  be  faid  to  1^  a  maaumif^ 
fion« 


r    n/TANUMISSION:'  [/]  Manumittere,  quod  idem  eft  quad  [/]  GlanvUI. 
, .       '^  extra  manum  'vel  potejiatem  ponere.  J*'*;  5*  *^*P' 5- 

z^uta  quamdiu  quis  tn  Jer*vitute  eft,  Jub  manu  et  potiftate  dommi  jut  ^^  82. 07.  x  10. 
^ft»  Fletaylib.  3-caf» 

^1  in  poteftate  domini  fui  eft 9  in  manu  dominijm  ejft  dicitur  ;  fed  1 3.  &  Ub.  2. 
poftquam  manumijftks  eft 9  ab  illo  Itberabiiur,  ergo  dicitur  quafi  extra  ma-  ^*P»  44* 
numy  id  eft,  extra  poteftatem  domini  fui  mijfus.     And  here  is  to  be 
noted  (as  in  many  other  places  is  obferved)  what  regard  Littleton 
hath  to  the  true  etymologies  of  words. 

"  [f/i]  Enfranchf/ment.**     (Hereby  Littleton  explatneth  manu-  [m]  Mirror,  c;3« 
f  37»  b.J  miflion).     It  is  derived  from  the  French  wox^  franchife,  that  is,  li-  »•  fc^-  18. 
berty ;  and  in  the  comnoon  law  it  hath  divers  fignifications  :  fome- 
times  the  incorporating  of  a  man  to  bee  free  of  a  company  or  body 
politique,  as  a  free  man  of  a  city,  or  burgefTe  of  a  burrough,  &c* 
iumetimes  to  make  an  alien  a  denizen ;  and  here  to  manumife  a 
villeine  cr  bondman.  So  as  this  word  ( enfranchifenunt )  is  mdre  ge- 
neral than  manumijjion ;  for  that  is  properly  apply ed  to  a  villem ; 
and  therefore  every  manumiflion  is  an  infranchifement,  but  every 
infranchifement  is  not  a  manumiflion.     [» ]  There  be  two  kindes  [«]  Minor,  cap. 
of  manumiflions,  one  expreiTe,  and  the  other  implyed.     ExpreiTe,  *•  ^*^»  **• 
when  the  villeine  by  deed  in  expreiTe  words  is  manumifed  and  made 
free.     The  other  implyed,  by  doing  feme  z€t  that  maketh  in  judge- 
ment of  law  the  villein  free,  albeit  there  be  no  expreife  words  of 
manumiflion  or  enfranchifement.     [0]  If  a  villein  oe  manumife^,  [0]  Fortsfcut, 
albeit  he  become  ingratefuil  to  the  lord  in  the  highefl  degree,  yet  cap.  46. 
the  manomiflion  remaines  good  :  and  herein  the  common  law  dif- 
iereth  fioo>  the  civill  law>  for  libertinum  ingratum  leges  ci^viles  in 

prtftinam 


VM 
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priftinam  rtdiguntfemfitutem^/ed  leges  Angliafemel  manumijjum  ftmptr 
Hherumjuditanti  grdtum  et  ingfatuM. 

Thtre  be  alfo  fome  cafes  wticre  the  villein  (hall  be  pnvil^ed 
froih  th^  fetfure  of  th6  lord«  albdt  he  be  not  abfolutely  manumifed 
39.E.3.6.b.  or  infranchifed.     Somectmes  uvHoni  hci\  [/]  is  if  a  vDieine  re- 
<D  '  ^6??*  **    TBBkixxi^  in  the  ancient  dcmcanc  of  the  king  a  yeare  and  a  day'With« 
>8l*M      *       ^^^  claime  or  feifure  of  the  lord,  the  lord  cannot  have  a  writ  of  «tf- 

U<U9  hobendo^  or  feife  him,  ib  long  as  he  remaines  and  continues 
there  ;  and  the  re'albh  bf  this  was,  in  refped  of  the  iervice  he  did 
to  the  king  in  plowing  and  tillage  of  the  demeane,  and  other  la- 
bours of  nuibandrf  for  the  king's  benefit.  And  herewith*  agree 
\(\  Glanvil.  lib,  old  bookes,  [^]  which  fay,  that  this  immunity  was  fometim^ 

f.  cap.  5.  granted  by  common  confent  to  the  king  forliis  profit,  and  fbr  the 

»*"»»•'»•»'"?•  Kelp  or  cafe  of  his  villeins,  [r)  If  a  viltein  be  a  pricft  of  tbc 
MfrTor,^«p«  a,  king's  chappel,  the  lord  cannot  feift  him  in  the  prefenCe  of  the 
feO.  iS.  *  l^ingy  for  the  king's  prefence  is  a  privilege  and  prote^VSon  fbr  him. 
(a.  RofAbr.  Sometimes  rationt  profe[fio9U\  [s]  as  if  a  villeine  be  profeflTed  a 
73^,i737.>  moiike,  or  a  niefe  a  nun,  a's  hath  been  fayd.     [t}  Sometimes  (as 

[r]  »7.  AC  p.    (qj„^  i^^yg  fj^jjj  raticM^  dignitatis  ;  as  if  the  villeine  "be  made  a 
^?]  Glanvil.  lib.  ^^^^^S^^  ^c*     Sometimes  rktion)e  matrimmui ;  as  if  a  niefe  marry  a 
;.  ca.<^.-   •'   •     freeman;  (he  is  privilfedged  during  the  marnagey  bCit  ndt  abfo- 
0  Bi'itton,  ttbi    lately  enfranchifcd ;  for  if  her  hufband  dye,  (he  is  niefe  againe* 
i^A^'^     ^    \     unljcue  the  lord  himfelf  maciieth  the  niefe,  and  then  {He  is  enfran- 

be  amiiTe  to  obferve  the  wifedome  of  our  ancients,  with  what  fo- 

tibliub.cip.7?.  lemnity  (for  more  fiirety  thereof )  man umiflions  were*' madel  '  ^^ 

fervum  fuum  liberate  *in  ecclejta^  *uil  mercato,  vei  eomitatu,  *</</  hum^ 

dredo,  coram  tifiihus  tt  falam  f aetata  tt  Mbetas  ei  'vias,  et  fort  as  cnm 
Jcribat  apertas^'et  lanceutA  it  giadjyfn^  mel  ftt^t  iiberorum  arrttUt  in  md'» 

nihus  ei  penat.    Our  author  having  fpoken  of  aA  exprefle  mani^ 

{nrifion,  here  follow^e  infianchifemcots  in  kw, 


Scd.  205. 

jfUJCIj  ft  U  feign  tor  fait  a  fin  ALSO,  if  the  lord  maketh  to  ht^ 

,       villeim  un  obligation  de  certetni  'v*'  villeine  an  obligatioir  of  a  ccr- 

Jomnu  d'argent^  ou  grant0  a  luy  per  fin  taine  fum  of  money,  of  grahteth  to 

^fait  un  annuity^  ou  hffa  a  luy  per  fen  him  by  his  deed  an  annuity,  or  lets  to 

fait  terres  owtenkments  pur  terme  des  him  by  his  deed  lands  or  tenements 

am 9  li  vilUim  eft  enfrancbfe*  for  terme  of  ydres,  the  villeine  is  en* 

franchifcd. 

1^5  Co.  56.  a.)     p^OR  when  the  lord  enableth  the  villeine  to  have  an  a£lton 

*  againft  him,  as  for  debt  or  annuity,  &c.  or  giveth  to  the  yil^ 
leine  a'certaine  and  fixed  ellate  in  lands,  tenements,  or  heredita- 
ments/ as  a  leafe  for  yeares,  this  amounteth  to  an  infranchifement, 

fii]  50.  E.  3.  tit.  "ot  only  during  the  yeares,  but  for  ever;  [u]  and  albeit  the  leaic 

Vii.  25.  be  made  to  the  villeine  without  deed,  yat  u  is  an  i^francUfement 

If.  H.  7.  I  J.      for  ever. 


(i)  Ante  x»3.  a*  ii«  3< 


Sea. 


Lib.  2« 


Of  y illenage.         Scft,  206,  ^07,  2o8* 


138.  a.] 


Sea.  206. 


AVXY^ftlefeigntcrf0iit  un  feoff- 
*^  ment  a  fin  villeine  d'afcun  ierres 
ou  tenements^  per  fait  cu  fans  fait^  en 
feeftmple^fee  iaile^  ou  pur  terme  de  v'u 
cu  am  {i)^  et  a luy  livcrafeifm^ ceo  eji 
fin  itnfranchifemenU 


ALSO,  if  the  lord  makcth  a  fc- 
ofFement  to  his  villcme  6f  *any 
lands  or  tenements,  by  deed  or  with- 
out deed,  in  fee  fimple,  fee  tailc,  or 
for  terme  of  life  or  yearcs,'  and  deli- 
vereth  to  him  feifin,  this  is  an  en- 
franchifement» 


*X1^^  13  evident,  and  agreeth  with  oar  bookes< 


Sea.  207, 


I1.H.3.  tit, 

Vill.4Jl. 


JLfE  S  fi  ^  feignior  fait  a  luy  un 
7V  ^^^fi  ^^^  terns  ou  tenements^  a 
iener  a  volunt  le  feignior^  p^rfait  ou 
fauns  fait^  ceo  rCefl  afcuh  enfranchfe* 
nient'y  pur  mo  que  ilrCadafcun  manner 
de  certainty  mjhtrtie  defon  efiatCy  mes 
lefeignior  luy  post  oujier  quant  il  voilet* 


"D  U  T  if  the  lord  makedi  to  him  a 
leafe  of  lands  or"  tenerrienC^  'to* 
hold  at  will  of  the  lord,  by  deed  or 
without  deed,  this  is  no  enfranchife- 
ment;  for  that. he  hath  no  manner  of 
certainty  or  furety  <£^  his  eftate,  but 
the  lord  may'  ouli:  hitn  when  b9 
will,  ' 


^*  'pER  fait,**  So  as  a  deed  made  to  a  villeine  by  the  lord  is 
■*  '  no  -infranchifement,  whin  thfe  deed  n-ansfcnneth  uo  certaine 
/or  fixed  eftate>  but revt)cable *at  the* lord's  will.'  Jf  the  lord  releafe 
to  bis  villeine'  aH  the  right  in  Bla^k  Acre,  und  the  villeine  is  not 
thereof  feifed^  this  is  no  infranchifement,  becaofe  it  is  voyd,  and 
i:an  ^ive  no  caufe  of  allien.  If  the  lord  attorheth  to  his  villeine,  ii^H*  7- 
ihis  IS  no  infranchifement* 

Sea.  208. 


yllj XYy  ft  It  feignior  fuiji  envers 
•^  fon  villein  un  praecipe  quod  red- 
dat,  jV/  recover^  ou  foit  nonfue  apres 
appearance^  ceo  eJi  un  manumijjton'^  pur 
ceo  que  il  puiffoit  loyalment  enter  en  la 
terre  fans  tiel  Jitit.  En  mefme  U 
manner  5/?,  s^ilfuift  envers  f on  villeine 
un  aSiion  de  debt  ou  cTaccourtt^  01k  de 
ccvehanty  ou  de  trefpaffe^  'an  de  hujnf" 
mcdiy  ceo  ejl  un  enfranchifement^  pur 
ceo  que  il  puiffoit  entprifon  U  villeiny  et 

prender 


A  L  S  .0>  if  the  lord  fueth  againft 
'^  his  villeine  a  precipe  quodreddat^ 
if  he  recover,  or  be  nontuite  after  ap* 
pearance,  this  is  a  manumiifion,  for 
that  he  might  lawfully  have  entred 
into  the  land  without  fuit.  In  the 
fame  manner  it  is,  if  be  fue  againil 
his  villeine  an  ad  ion  of  debt  or  ac-. 
count,  or  of  covenant,  or  of  trefpafle, 
orof  fueh  lik^  thisr  is  an  infrancbife- 
ment,  for  that  he  might  imprifon  the 

villeinCj 


(1)  The  words  ou  ans  not  in  L.  and  M.  Roh.  ncr  P.    They  firft  a]ppear  in  Rcdm, 


Lib.  2.     Cap.  II. 

frmdirfes  hiens  fans  tiel  fulu  Mes 
J%  UJeigmorfuiftfin  vilUine  per  appcale 
4e  felony^  ou  ilfuit  endi£i  de  ceo  devant^ 
(\)ciO  Hi  enfranchifera  pas  le  villeine^ 
(oment  que  le  matter  de  Pappeale/oit 
trove  encounter  lefeignior^pur  ceo  que  le 
fcignior  ne  puiffott  aver  le  viUein  d\Jire 
f  endue  Jans  tulfuit.  Mesfi  le  villelne 
ne  {2)fuit  endtSi  de  me  fine  le  felonie 
devant  tappeaUfue  envers  luy^  et  tuis 
tjl  acqutte  de  cejt  felony^  iJfiM  que  il  re^ 
covera  dammages  envers  fin feignior  pur 
lefaux  appeale^  donques  le  villeine  ejf 
enfranchife^  pur  le  caufe  de  k  judgement 
de  dammages  a  luy  d^ejire  done  envers 
fin  feignior.  Et  plufirs  autres  cafes  et 
matters  y  fonty  per  queux  un  villein  pott 
$llre  enfranchije  envers  fin  feignior^  (ifr. 
Sed  de  illis  quaere  (3)^ 


Of  ViUcnagc. 


Sea.  208. 

villeine,  and  take  his  goods  without 
fuch  fuite.  But  if  the  lord  fue  his 
villeine  by  appeale  of  felonie,  where 
he  was  indited  of  the  fame  before, 
this  (hall  not  enfranchifc  the  villeine, 
albeit  that  the  matter  of  appeale  be 
found  againft  the  lord,  for  that  the 
lord  could  not  have  the  villeine  to  be 
hanged  without  fuch  fuit.  But  if  the 
villeine  were  not  indited  of  the  fame 
felonie  before  the  appeal  fued  againft 
him,  and  afterward  is  acquired  of  this 
felony,  fo  as  he  recover  dammages 
againft  his  lord  for  the  falfe  appeale, 
then  the  villeine  is  infranchrfed,  be* 
caufe  of  the  judgment  of  dammages 
to  be  given  unto  him  againft  his  lord. 
And  many  other  cafes  and  matters 
there  be,  by  which  a  villeine  may  be 
enfranchifed  againft  his  'lord,  &c. 
But  enquire  of  them* 


fe 


4]  14.  E.  3. 

il'cont*  16. 


"   ^^  fiiS^i^^  fiift  envers  fon  villeine  un  praecipe  qu6d  reddat,  &c* 
ceo  eft  un  manumtffion.**     And  the  principal!  reafon  hereof  is* 
for  that  by  this  fuit  he  enableth  the  villeine  to  be  a  perfon  able  to 
render  him  the  land  by  courfe  of  law,  where  the  lord  without  any 
fuch  fuit  might  have  entred.     [a\  But  if  the  tenant  in  tayle  be  of 
v!<L°Britu»u78.  *  n^anor  wherunto  a  villeine  is  regardant,  and  enfeoffeth  the  villein 
&\26.  of  the  mannor,  and  dyeth,  the  liTue  lhall  have  a  formedon  againft 

the  villeine,  and  after  the  recovery  of  the  mannor  he  fhall  feife  o  v\ 
(Ante  121.  b.  the  villein.  And  the  reafon  is,  for  that  he  could  not  feife  the  vil-  [13^*  •' 
%  R0.Rep.409.)  ]^ine  till  hee  bad  recovered  the  mannor,  which  was  the  principal], 

apd  at  the  time  of  the  writ  brought  he  was  no  villeine. 

The  tenant  infeofFes  the  villeine  of  the  lord  and  an  eftranger 
upon  collufion:  in  this  cafe,  although  the  lord  may  enter  upon 
the  villeine  for  the  moity,  yet  may  he  have  a  writ  of  ward  againil 
them  both  without  infranchifement  of  the  villeine ;  for  if  the  lord 
fhould  enter  upon  the  villeine,  then  (hould  his  feigntory  be  fuf- 
pended,  and  then  could  not  he  have  a  writ  of  ward  againft  the 
other. 

•  The  lord,  upon  a  writ  of  covenant  brought  by  the  villeine,  levies 
a  fine  to  his  villeine  of  land  which  is  ancient  demefne ;  the  lord 
of  whom  the  land  is  holdcn  reverfeth  the  fine  in  a  writ  of  deceit ; 
albeit  the  authority  and  jurifdi^ion  of  the  court  is  difproved,  and 
that  the  lord  of  the  villeine  (hall  bee  reftored  to  the  land  given  by 
the  fine,  yet  is  it  an  en  franc  hifement,  for  that  he  anfwered  to  the 
writ  of  covenant,  and  the  fine  was  voydable»  and  not  voyde;  and 
therefore,  being  once  an  enfranchifementf  it  cannot  be  avoided  by 
(he  reverftng  of  the  fine, 

««  Soit 

( 1 )  0»  ilfuit  endift  de  ceo  de*vant  in  Red,     and  M.  nor  P. 

but  not  in  L.  aiifl  M.   Koh.  nor  P.  (3)  de  illis  quare  pot  in  L.  and  M^  nor 

(2)  ne  in  Roh.  and  Red.  but  not  in  L«     Roh. 


Lib.  2.  Ot  Villenagc.  Sedt,  208. 

•*  S^it  lanfui  (id  eft)  nm  tft  froficHtui  ifrevefuumV  For  by  the 
law  the  plaintife  U  firft  agent  at  every  continuance ;  and  therefore 
the  record  fayth,  quoJ  fetens  feu  querens  (naming  them)  ohtulit  /i» 
who  if  he  bee  called*  and  make  default,  then  he  is  faid  to  be  con- 
fuit,  id  eft,  non  eft  profecutw^  ^c* 

By  Littleton  here  it  appeareth,  that  there  is  a  nonfuite  before 
appearance  at  the  returne  of  the  writ*  or  after  appearance  at  fome 
day  of  continuance,     [jt]  The  difference  between  a  non/uit  and  a  r>]8.Ca58.5«. 
retraxit  on  the  part  of  the  demandant  or  plaintife  is  this.     A  non-  fiecher*i  cafe. 
fuite  is  ever  upiih  a  demand  made,  when  the  demandant  or  plain-  1*^'^'?3- 
tifc  fhottld  appeare,  and  he  makes  a  default.     A  retraxit  is  ever  noIJIuVk 
[l29«  ^«J  when  the  demandant  or  plaintife  is  prefent  in  court  (as  regularly  s.h.  e.^\ 
he  is  ever  by  intendment  of  law,  untill  a  day  be  given  over,  un-  50.  £.  3.  ii. 
leiTe  it  be  when  a  verdiA  is  to  be  given,  for  then  he  is  demand* 
able. )     And  this  is  in  two  forts,  one  privative  and  the  other  pofi- 
tive.     Privative,  as  upon  demand  made,  that  he  make  default,  and 
depart  in  defpite  of  the  court ;  and  then  the  entry  is,  [^]  et  poftea  [y]  Tr.  5.  H.  d. 
eodem  die  revenit  ad  harram  fradid^  tenens^  et  prad*  pet  ens  tunc  fo-  ^^^  3-<*' '" 
Unntter  exaaus  non  merAty  Jed  a  fiad  fud  pradiad  in  contemptum  ^^"*  ^*"*^ 
.  turi^  fe  retraxit 9  idea  corfideratum  eft,  i^c.     Pofltive,  as  when  the 
entry  is,  et  fuper  hoc  idemj^uitrens  dicit,  qtwd  ipfe  non  vult  ulterius 
placitum  fuum  pntdiaum  pro/equi,  fed  abi/tde  omnino  fe  retraxit,  ideo, 
i^c.     Another  form  thereof  is,  quod  idem  quitrens  fatetur  fe  (feu 
cognovit  fe)  ulterius  nolle  profequi  verfus  pradia^  defend*,  faff,  de  pla* 
cito  pr^diijo.     [x]  A  departure  in  defpight  of  the  court  is  on  the  [sjF.  N.B.ySw 
part  of  the  tenant,  and  is,  when  the  tenant  or  defendant  after  ap-  '•*  108.  d. 
pearance  and  being  prefent  in  court  upon  demand  makes  departure  ^.|.  .'  ^ 
m  defpight  of  the  court,  and  then  the  entry  is,  et  pr^edia*  tenens  feu     *       *** 
defendens  licet  foUnniter  exaaus  non  revenit,  fed  in  contemptum  curiae 
rec^t  et  defaltam  fecit,  idso%  \^c.     It  is  called  a  retraxit,  becaufe 
that  word  is  the  eifcdual  word  ufed  in  the  entry,  as  before  it  ap« 

Eeareth,  and  it  is  ever  on  the  part  of  the  demandant  or  plaintife. 
a"]  Another  difference  betweene  a  reiraxit  and  a  nonfuit  is^  that  f^J  S.  Co.  M 
a  retraxit  is  a  barre  of  all  other  actions  of  like  or  inferior  nature  :  "P"* 
qui fimel' aaionem  renuncia^vit,  amplius  reptere  non  potejl.  But  regu- 
larly a  nonl'uit  is  not  To,  but  that  he  may  commence  an  aftion  of  like 
nature,  &c.  again e.  For  it  may  be,  that  he  hath  miflaken  fome- 
what  in  that  adion,  or  uas  not  provided  of  his  proofes,  or  miftak* 
ing  the  day,  or  the  like.  But  yet  for  Tome  fpecial  reafons,  non- 
fuit in  fome  aftions  is  peremptory.  ro  ^,  E.  7. 3c. 

In  a  quare  impedit,  if  the  plaintife  be  nonfuite  after  appearance,  the  i-  H.  5. 
defendant  ihall  make  a  title,  and  have  a  writ  to  the  bilhop ;  [^]  and  3'-  W-^-  'S« 
this  is  peremptory  to  the  plaintife,  and  is  a  good  barre  in  another  "•*|-^»44f45' 
quare  impedit  (1)  ;  and  the  reafon  is,  for  that  the  defendant  had  by   Jg.  E.4.9*  ^^* 
judgement  of  the  court  a  writ  to  th?  bifliop,  and  the  incumbent,  2i.E.4.i.b.^bc 
that  commeth  in  by  that  writ,  (hail  never  be  removed,  which  is  a  F-  N.  B.  38.  k. 
flat  barre  as  to  that  prefentation ;  and  of  this  opinion  is  Littleton  in  7-.  C«.  27.  b. 
our  bookes.     And  the  fame  law,  and  for  the  fame  reafon,  it  is  in  l*!i?"5**r-    '* 
the  cafe  upon  a  difcontmuance.  r^j  g.  g.  j,  Vilh 

[r]  In  a  writ  de  natin^o  bahendo,  nonfuit  after  appearance  is  pe-  tt6«  ii.E.a.ibidL 
rempiory ;  for  thereby  the  villeine  is  infranchifed.     And  fo  it  is  if  *8:  19.  E.  a. 
two  be  plaintife^  in  a  nativo  habendo,  if  one'  be  nonfuit,  this  is  the  p*^^o'   o 
oonfoit  of  both';  and  no  fammons  and  feverance  doth  lie  in  that  4.'e.*2.  Kooftiit 

cafe,  49. ' 

(1)  [Sec  Note  MX.] 


LiK,  2.    Cap.  I  r.         Of  Villcnage.  Scd.  2o?^ 

cafe,  albeit  it  be  a  realL  a^ion.  And  this  is,  in  favorem  Uherfatis^ 
fpr  in  2.Ji6crtate  firo^and^  nonfuit  after  appe^ance  is  oo(  peremp- 
tory, neither,  is  the  nonfuit  of  the,  one  the  nonfait.  of  both. 
r^9.H.4.  f.  [^]  Nonfuit  in  an  appeale  of  murder,  rape,  robbery,  &c,  after 
j%,  Stmnf.  PI.  appearance  is  peremptory.;  an$l  tliis  is  in  favorem  *viia ;  for  if  the 
Cor.  148.  t.  ft  defendant  be  acquitted*  and  take  out  proceiTe  upon  the  ftatute  of 
'^*r*  ^*^^'  ^»  *•  i^gainft  the  abettors,  or  if  he  purchafc  his  originall  writ,  for 

184.  *a*.E^!6.  ^^^  ^*"^  ^^  ^^y  ^  nonfuit- 

47.  E.  3»  i6»  ]j]  ^f  the  plaintife  in  an  appeale  of  mayhem  be  nonfuit  after 
7.  H.7,  5« .  appearance,  it  is  peremptory ;  for  the  writ  faith,  ftUnice  nuubem" 
40.  E.  3.  Dtm.  a*uit^  and  therefore  the  noufuit  is  peremptory. 

v.'    ^^  %iu*         f^^  ^^  ^"  attaint,  if  the  plaintife  after  appearance  be  nonfuit, 
^.^^E.*!.  Aaion    ^  "  peremptory ;  and  the  reafon  is,  for  the  faith  that  the  law 
lurPeftataS.       gives  to  the  verdid,  and  for  the  terrible  and  fearefoll  judgement 
[«]  43.  Aff.  39.  that  (hould  be  given  againfl  the  firll  jury  if  they  fhould  be  con- 
^"v?**  \       ^^^^<^>  ^^^  therefore  upon  the  nonfuit,  the  plaintife  (hall. be  im- 
rVlta  ^  It.  pr^^*^"^^*  ^^  ^*^  pledges  amerced.     But  if  the  proccffe  in  an  at- 
lo.^Afl'.  13J        t*»nt  be  difcoqtinued,  the  plaintife  may  have  another  writ  of  at- 
20.  £.3.  Attaint  taint,  becaufe  upon  the  nonfuit  there  is  a  judgement  given,  but  not 
42.  22.  E.  3  7..  upon  the  d I fconti nuance.     Hetty  it  is  truly  faid,  that  cvceftio  prohat 
f,  N.B.  loS.d.  ^(guiam  ;  for  thefe  cafes  excepted  fland  «pon  their  fpccial  and  par- 
ticular reafons,  and  fall  not  within  the  general  reafon  of  tl}e  rule.. 
It  is  a  general  rule,  that  nonfuite  before  appearance  is  not  pcremp* 
tory  in  any  cafe,  for  that  a  ftranger  may  purchafe  a  writ  in  the 
name  of  him  that  hath  caufe  of  adtion,  as  ftiall  be  laid  hereafter  in 
this  Se^ion. 
M  It.  H.  6.  [g\  Tn  reall  or  mixt  aflions  the  nonfuit  of  one  demandant  is  not 

23.  35.  the  nonfuit  of  both,  but  he  that  makes  default  (hall  be  fummoned 

F.  N.  B.  35.  b.    and  fevered  ;  but  regularly  in  perfonall  adlions,  the  nonfuit  of  the 

19.  E,  3.  tir.       ^j^g  •  J  ^Yic  nonfuit  of  Doth,  uiilefs  it  be  in  certaine  particular  cafes. 
SicT€r.  14* 

3.  £.  2.  Nonfuit  iS.  19-  E.  3.  Sev.  i6«  12  £.  3.  ib.  32.  3S.  £.  3.9.  29.  H.  6.45* 
38.  £.  3.  35.  41*  £•  3'  Nunfuic  10.  45  £.  3.  10.  a.  H.  4.  2*  (z.  Ro.  Abr.  132. 
10.  Co.  134.) 

[£]42.  £.3  13.       [h"]  \t{  perfonall  anions  brought  by  executors  t&ere  (ball  befum- 

48.  E.  3.  14.  mons  and  fcverfince,  becaufe  the  bell  ihall  be  taken  for  the  beneht 
*  E  a  Sev  a6.  ^^-^^^  dead.  And  fo  it  i&  in  an  aftion  of  trefpaflc,  as  executors  for 
i3.'e.  3.ib.*T5.'  goods  taken  out  of  their  owne  pi^iTciuou.     Like  law  in  account  aa 

18.  E.  3*  >b.  28.  executors  by.t)ic  receit  of  their  owne  hands. 

5  E.  3.  ibid.  2a       [/]  In  an  audita  querela  concerning  the  perfonalty,  the  nonfuite 

r'l^^  E*  of  the  one  is  not  the  nonfuit  of  the  oher,  becaufe  it  goeth  by  the 

Sever^22!  ^  ^^X  of  discharge  and  freeing  of  thcmfelvcs,  and  therefore  the  de- 

6.  Co*.  2^.  Rud-  f^ult  of  the  one  (hall  not  hurte  the  other. 

dock's  cafe.  [>]  In  a  quid  juris  clamat,  the  nonsuit  of  tl^e  one  is  the  nonfuit 

[k]  20.  £.  3.  of  both,  btccaufe  the  tenapt  cannot  attorne  according  to  the  grant, 
f/l ^^"e*  ^ 'e  b.      'f^^  Some  adions  follow  the  nature  of  thofe  adions  whereupon 

47.  Aff.  3.  ^^y  ^^  grounded ;  a$  the  writs  of  error,  attaint,  J'cire  facias,  and 

29!  Afl*.  34.  the  like..    If  a  reall  adion  be  brought  by  fev^erall  pracipes  againft 

7,  H.  4.45.  two  or  more,  if  the  demandant  be  nonfuite  again(l  one,  he  is  pon-  .  • 
34'  ^«  ^-  3i<  fulte  againft  all ;  /or  as. to  the. demandant  it  is  but  OQe  writ  under  X\  00.  ^\ 
20  E.\  '17^  °^  ^'J^^*    ^^^'*  feverance  is  two- fold,. vj^  by  (ummon^  W  Jiquenm 

6.Q0.  ubi  fupra.  dum  fin^ul^  and  thax  is  wbep  one  of  the  demandants  or  plaintifes  ne- 
22.  H.  6.  42.       ver  appeared;  and  by  award  of  the  court  of  Donfuit  without  any 

4.  E.  4.  33.        fummons,  and  that  is  after  appearance. 

19.  E- 2.  ^^ 

Nonfuit  32.  18.  ^  7.  iV'd.  31.  20.  E.  3.  ib.  26,  27.  19.  E.  3.  ibid.  12.  3'E»'3.  ibid.  17. 
38.  £.3.  9*     2c.II.  6.  4Ss      44.  E*3«  16.      19.  £.  3-   Sirervice  x6.      (i.  Sid. ^71.} 

The 


Lib.  2.  Of  Villenage.  Sed.  2o^# 

[m]  The  kind's  majefty  cannot  be  rionfuitef  becaufe  in  judge-  [«]  6.  R.2. 
ment  of  law  he  is  ever  prefent  in  court;  but  the  king's  attorney,       "h^s'iIt 

^ui Jiquiiur  pro  domino  rege^  may  enter  an  uherius  non  *vuh  pro/equi^  fo^t  Br.  68    **' 

which  hat\ the  efFedl  of  a  nonfu^ce.  ^  But  in  an  information  by  an  2©.  H.'y^i, 

informer,  qui  tarn,  t^c>  the  informer  may  be  nonfuited.  (a.  Ro,  Abr. 

t«l  At  the  pgrnmon  l^w,  opon  ev^ry  continuance  or  day  given  'Jo*  »3'- 

over  oefore  judgement,  the  plaintife  might  have  been  nonfuited;  ^<^-*»7*b'). 

#nd  therefore  before  the  ftatule  of  2.  H.  4.  after  verdift  given,  if  the  i.  ^^'eI^'z^J 

court  gave  ^  day. to.  beadvifed,  at  that  day  the  plaintife  was  de-  47.  £.  3'.  t\z* 

mandable,  and  therefore  might  have  been  nonfuit,  which  is  now  re-  3*  £•  4.  f.  11. 
inedied>bythat.ftatatet         .    ^..         . 

.  ,  [0}  But  a%r  den^rrer  in  lanr  jpyped,  if  the  court  dptji  givea  f#]  a.  H«  5.  5, 

day  9ver«.at  tjiat  ^ay  the  demandant  or  plaintife  is  demandable,  8.R. ».  Non* 

and.therefore.may  be  piQnfuit,  for  tha^is  not  holpe^  by  any  ftatute.  J"'^  34* 

.  Ip]  And  after  an  award  to  acc^unt^  the  plaintife  qiay  be  non-  ^^'v'      '^'^* 

fuit  I  and  fo  note  a  diverfity  betwecne  an  interlocutory  award  of  1  /  cL  iV^i 

the  court,  and  a  nnal  ji^gement  (i).  Metcalft cafe. 

By  thefe  few  inftrudions  you  ftiall  the  more  cafily  underftand  («-Ro.Abr.i3i, 

the  bookes  of  tcarmc«  and  yeares,  and  other  authorities  of  law.  ^^'^^"O 
And  here  (to  returne  to  Littleton)  it  is  to  be  noted,  that,  albeit 
the  iord.be  nonfuiuyet  the  infranchifement  of  the  villein^  doth  re- 
in aine,  for  thatgrcw..by  tbetappeapnce  to  the  writ,  and  cannot  be 
taken  away  by  the  noniuit  fubfequent.     So  it  is  if  the  writ  do  abate*, 
yet  the  infranchifement  remaines. 

[y]  **  Jpres  appearanceV     For  ojherwifc  a  ilranger  may  pur-  [f]  7.  H.  4.  8.1 

chaie  a  writ  in  his  name  ;^  and  therefore  Littleton  materially  added  n*  H.4.  13. 

thefe  words  after  appearance.  •  9.  E.  4.  23. 

7*  H.  4  S.  9« 
7  H  7  6  h. 

**  Pr-rreipc'*     There  be  three  kinds  ^f  praecipes,     I.  k  pr/ecipi  5!h.7,i5. 

qmid  reJdatf  whereof  LitiLton  here  fpeaketh ;  2.  ?l  prtrcipe  quod  per ^ 

ffiiftat;  and  3.  2^  pracipe  quod  faciat^  whereof  you  may  read  plenti- 

f^lI3^  in  the  Regifter  and  Fitxierhert^s  Natura  Bre<vium,  and  belongs 

not  properly  to  this  treatife. 

**  Account**    Of  this  fufficient  hath  beene  faid  before. 

*  I 

*  Co^enantP  CoK<venfio.    Hereof  there  be  two  kinds,  viz.  a  CQ-  Vld.  Seft.  74?, 

venant  perfonall,  and  a  covenant  reallf^md  a  covenant  in  deed,  4.Co.8o. 

and  a  covenant  in  law.  '  ?^J^''l"^*' 

F.  N.  B.  145. 

"  Ou  ilfuit  endite  de  ceo  J**     [r]   For  if  the  villclne  be  not  firft  [i.]W.»,cap.i2, 

indited  of  it,  then,  upon  the  acquittall  of  the  villeine,  the  villeine  22,  AfT.  p.  39. 

ihall  recover  damages  again  ft  the  lord  by  the  ftatute  of  ir,  2.  ^ia  33-  ^«  6. 2. 

mult i  per  malitiam,  ^c*  and  confequently  ftiall  be  enfranchifed.    liut  ***  ^' 7*  ?' 

if  the  villeine  b«  formerly  indited  of  the  felony,  then  though  the  Jq'  £^ '  "  ' 
villeine  be  acquited  upon  the  appeale,.  he  ftiall  recover  no  damages  * 
againft  the  lord.     For  wherefoever  the  lord  eiveth  to  the  villeine  -.  .  .. 

a  juft  caufe  of  aftion,  he  is  enfranchifed.     [j]  PyaA  therefore  if  [«]  Kdway  134, 
the  lord  kill  his  villeine,  his  fonne  and  heire  (hall  have  an  appeale, 
and*  thereby  his  heire  ftiall  be  enfranchifed,  becaufe  \he  oftence  of 
cbe  lofd  gave  to  the  heire  a  juft  caufe  of  action  againft  the  lord. 


(i)  [Sfc  Note  %%%J] 


s»a. 


Lib.  2.    Cap.  II.  1^       OfVillcnagc^ 


Sc&.  2Qi).i 


Sea. 


209 


J7E  M^  Ji  feignior   d^un    manor 

voile  prijc\  " 
tome  deinsfon  manor  di  temps  dont  me* 


voile  prifcribeTj  que  it  ad  ejle  cuf- 


mory  ne  curt^  que  cbefcun  tenant  deins 
mame  le  mannor^  que  maria  fa  file  a 
afcun  home  fans  licence  de  le  fetgntor 
del  mannory  ferra  fine^  (  0  ^'  ontfait 
fine  alfeigntour  del  manner  pur  le  temps 
efleanty  ceft  prefcription  eji  void.  Car 
nul  doitfaire  tiels  fines  forfque  tantfole* 
ment  villeins*  Car  chejcunfranie  home 
foit  frankement  marier  fa  fiUy  et  que 
pleift  a  luy  et  fa  file.  Et  pur  ceo  que 
ceji  prefcription  eft  encounter  recfwiy  tiel 
prefcription  eft  voyd* 


A  L  S  O,  if  the  lord  of  a  manner 
"^^  will  prefcribc,  that  there  hath 
beene  a  cuftome  within  his  mannour 
time  out  of  minde  of  man,  that  every 
tenant  within  the  (ame  manner,  who 
marieth  his  daughter  to  any  man 
without  licence  of  the  lord  of  the 
mannour,  (hall  make  fine,  and  have 
made  fine  to  the  lord  of  the  manner 
for  the  time  being,  this  prefcription  Is 
voyd.  For  none  ought  to  make  fuch 
fine  but  onely  villeines.  For  every 
free  man  may  freely  marry  his  daugh- 
ter to  whom  it  pleafeth  him  and  hi» 
daughter.  And  for  that  this  pre- 
fcription is  againft  reafon,  fuch  pre^ 
fcription  is  voyd. 


M 


GSUE  il  ad  eftt  cuftome^  t^c" 


|tf3^io.E. ).  13. 
Roger  de  Vale*s 
cafe.    15.  £.  3. 
Aid.  33. 
[h]  34.  H.6.I5. 
a.  per  Litt. 


[b]  43.  E- 3-  5- 
14.  H.  6.  15. 


[c]  Bra^n,  lib. 

X.  cap.  10. 

Briccon»  fol.  79. 

b. 

[^]27.  Air.  44. 


Here  fome  may  objc6l,  that  fuch  a  cuHome  may  have  a 
lawful!  beginning;  for  Littleton  in  the  beginning  of  this  Chapter, 
Se£t.  174.  alloweth,  that  [a]  a  freeman  may  take  lands  of  the  lord 
to  be  holden  of  him,  that  i5«  to  pay  a  fine  for  the  manage  of  his 
fonne  or  daaghter;  and  therefore  [^]  fome  have  thought  that  fuch 
a  cuftome  generally  within  the  mannor  (bould  be  good.  But.  the 
anfwer  is,  that  though  it  may  be  fo  in  a  particular  cafe  upon  f  I  \0*  I* 
fuch  a  fpecial  refervation  of  fuch  a  fine  upon  a  gift  of  land»  yet  to 
claime  fuch  a  fine,  by  a  generall  cuftome  within  the  mannor,  is 
againft  the  freedome  of  a  freeman,  that  is  not  b6und  thereunto  by 
particular  tenure.  But  a  cuftome  may  be  alledged  within  a  man- 
nor, [/^]  That  every  tenant  (albeit  his  perfcn  be  free)  that  holdeth 
in  bondage  or  by  native  tenure,  the  freehold  being  in  the  lord, 
{hall  pay  to  the  lord,  for  the  manage  of  his  daughter,  without 
licence,  a  fine :  and  it  is  called  marchetty  as  it  were  a  cbtte  or  fine 
for  marriage  (2).     And  here  Littleton  faith,  that  none  ought  to  pay  , 

fuch  fines  but  villeines,  (that  is)  cither  villeines  of  blood,  or  free-  ^ 

men  holding  in  villenage  or  bafe  tenure.  So  note  a  dxverfity  be- 
tweene  a  freeholder  and  a  freeman  holding  in  villenage.  Villeines 
ufe  to  pay  to  their  lords  in  acknowledgement  of  their  bondage 
for  their  feveral  heads,  and  thereupon  it  is  called  chsvage,  cbe'uc^ 
giunii  of  the  Trench  word  cbieft,  as  it  were  the  fervice  of  the  head. 
Of  which  Bradon  faitli,  \c\  cbe^vagium  dtcitur  rccognitio  in  fignuwi 
ftibjidionis  et  doininii  dt  capiteftto*  And  fometimes  it  is  written  cbi» 
n/agep  but  more  properly  cbiefage^  [d'\  Cbevagium  fignifieth  alfo 
a  great  mifprifion  for  any  fubjed  to  take  fummes  of  money,,  or 

other 


( I )  The  words  a  te  *volunte  le  feignior  are 
added  in  L.  and  M. 
(i)  See  further^  as  to  marchtt,  the  word 


in  Spelm.  GlofT.  and  the  Appendix  to  Ro* 
binfon  on  Gavelkind^  p,  2» 


Lib.  a. 


Of  Villenage. 


Sedl.  210. 


other  gifts  yearly  in  name  of  cbe'vage^  becaufe  they  take  upon 
them  to  be  their  chiefe  heads  or  leaders  (3). 

«•  Pur  ceo  que  ctfi  prefcriptioH  §ft  encounter  reaJoHf  ceo  eft  *voyd,^* 
This  contained  one  of  the  nuiximes  of  the  common  law^  viz.  that  all  ^!1*^^'*?^' 
cuilomes  and  prefcriptionsthat  be  agsdnftreafon^are  voyd,  ^    '*^*  *'^ 


Sed.  210. 


TLf  E  S  en  k  county  de  Kent,  ou 
■^  terres  et  tenements  font  tenus  en 
gavelkind^  la^  euy  per  le  cuflonu  et  ufe 
de  temps  dont  memory  ne  curt^  les  fits 
males  doient  ovelment  enheriter^  ceo  cuf 
tome  eft  allowable^  pur  ceo  que  il  eftoit 
ove  afcun  reafon ;  pur  ceo  que  chefcun 
Jits  eji  auxy  graund  gentlehome  corns 
l*eigni  fits  ejiy  et  per  cafe  a  pluis 
graunde  honor  et  valour  crejfera^  fil 
avoit  ritn  per  ces  ancejiersy  ou  auter- 
ment  peradvtnture  ilnepuijfoit  tielment 
crejfer^  fcf f. 


DUT  in  the  county  of  iCwrf, 
where  lands  and  tenements  are 
hplden  in  gavel- kindc,  there,  where, 
by  the  cuftome  and  ufe  out  of  minde 
of  man,  the  ilTues  male  ought  equally 
to  inherite,  this  cuftome  is  allowable, 
becaufe  it  ftandeth  with  fome  reafon; 
for  every  fonne  is  as.  great  a  gentle- 
man as  the  eldeft  fonne  is,  and  per- 
chance will  grow  to  greater  honour 
and  valour,  if  he  hath  any  thing  by 
his  anceftor?,  or  otherwife  peradven- 
ture  he  would  not  encreafe  fo  much, 
&c. 


••    FJSr  [r]  le  county  de  Kent."     For  that  in  no  county  oi  Eng^  [*1  Vide  Tef- 

-^  land  lands  [/]  at  this  day  be  of  the  nature  of  gavelkindc  of  f^ewdinlbw 
^mmon  ri^ht,  faving  in  Kent  onely.     But  yet  in  divers  parts  of  Kancia,  ann.' 
England^  within  divers  mannors  and  feigniories«  the  like  ciifiom  is  21.  B.  i. 
in  force.  a.  E.  3.  i». 

3*  E.  3.  £1.  38* 
23.  Afl:  pi.  11.      8.E.  3.  4t.  b.      (Poft.  175.  b.)        [/]  Vide  Mirror,  cap.  i.  fed.  3. 

••  En  ga<velkindey     That  is,  gante  all  kinde:  for  this  cuftome 
giveth  to  all  the  fonnes  alike  (4). 

«  hes  fits  males  inberiterV    And  this  is  the  generall  cuftome  [^]  13.  Aff.pl.  ' 
extending  to  fonnes.     But  yet  ^g]  by  cuftome,  when  one  brother  *i. 
>.  b.]  <iicth  without  iffue,  all  the  other  brethren  may  inherit  (i).  (i.Ro.Abr.6a4.) 

'*  Chefcun  fit%  eft  auxy  grand  gentlehome  come  P eigne  fitz  eft.**  By 
this  it  appeareth,  that  gentry  and  armes  is  of  the  nature  of  gavel- 
kindc ;  tor  they  defccnd  to  all  the  fonnes,  every  fonne  bsmg  a 
.  gentleman  alike.  Which  gentry  and  armes  do  not  defceAd  to  all 
the  brethren  alone,  but  to  all  their  pofterity.  But  yet  jure  primo* 
genltura,  the  eldeft  fhall  bcare,  as  a  badge  of  his  birthright,  his  fa- 
ther's armes  without  any  difference,  for  that,  as  Littleton  faith, 
Sediione  5.  he  is  more  worthy  of  blood ;  bat  all  the  younger  bre- 
thren Ihall  give  feveral  differences,  et  additio  probat  minoritatemt  ^^j  Fortefcuc, 
and  [/&]  bareditas  inter  mafculos  jure  civile  eft  dividenda,  cap.  40. 

(3)  [See  Note  «i3.]  [140. b.]     ' 

(4)  [See  Note  iH-l  (0  [See  Note  145.] 


Vol.  I. 


Dd 


Lib.  2.    Cap,  II.  Of  Villcnage.  Seft.  2 1 1  • 

««  Ou  auitment  ferai'-oemtur$  U  m  pttifiit  tidmtat  ctigkr?*  The 
reafon  of  this  is  rendered  b^r  the  poet* 

JUmJfBciU  tmerguni^  ftimim  virtutiiiu  ^i/Uu 

Bat  now  by  the  flatote  of  31.  H,  8.  a  ereit  part  ofKext  is  made 
defcendable  to  the  eldeft  fonne,  accordiag  to  the  courfe  of  the 
common  law  (2),  for  that,  by  the  meanes  of  that  coftome,  divers 
ancient  and  great  families  after  a  few  defotnU  came  to  very  little 
or  nothing. 

In  plura  qmtUs  riv$s  itiwatttr  mmuf, 
fit  Oiitnr,  sc  tmdd  de/ciiMt00  firii. 


SMVSCC* 


ti«  H.  8.  ct.  t* 
V.  18.  H.  6» 
cap.  I. 
(1.  Sid.  136.) 


Sed.  211. 


/TE  Ai^  htt  fir  cuftome  afpel  A  L 
Burgh  Englifli  m  afcun  burgb^  It  '^^  c 
fis  putfne  inheriura  touts  les  tenements^ 
bfc.  cio  cnjlome  e/ieit  ovi  afcun  ur^ 
taim  reafon  \  pur  ao  qui  U  fits  puifne 
(s*ilfauk  peri  et  mere)  pur  caufe  defen 
juventuiiy  pott  lepluis  meins  de  touts fes 
fnres  luy  mefme  aider  ^  i^c. 


SOy  ivberc  by  the  cuftome 
called  BiuTOUgh  BngU/h  in  (bme 
burroueh,  the  yong^ft  fm  ihall  inhe- 
rit all  toe  tenements,  &c  this  cuftooie 
alfo  ftands  With  feme  certaiiie  rea* 
fon;  becaufe  diat  the  yonger  fonne 
(if  he  lacke  father  and  mother}  be- 
caufe of  his  yonger  age^  may  \cA  of 
all  his  brethren  l^lpe  himfelfiK,  fcc« 


Vide  $e^  165.    w 


T}ER  cuftome  atel  Burgh  EngUih.''    Of  this  cuftome  LUtlefn 

'     hath  ipoken  before  in  tlie  Chapter  of  Burgage.     Aod  la 

.£  1]  3».  E.  3.  tit  ^ur  bookes  there  is  a  fpecial  kind  of  Borough  EngUJh  [/]  ;  as  it 

-Ajftt  Si.  jj^^ii  ^cf^t-^ji  iQ  ti^c  yonger  fonne,  if  he  be  not  of  the  halfe  blood  ; 

and  if  he  be,  then  to  the  eldell  fonne  (3). 

J|*3  *?^^'^  fe'        f  ^3  Within  the  mannor  of  B.  in  the  county  of  Berks^  there  is 
n  ^iefedefauz  ^"^^  ^  cuftome,  that  if  a  man  have  divers  4»ughters,  and  no  fon. 


ludgttncAt.        And  dieth,  the  eldeft  daughter  (hall  only  !nh<;nt ;  and  if  he  have 

no  daughters,  but  fifters,  the  eldeft  filler  by  the  cuftome  ftiall  inhe- 
rit, and  (ometimes  the  yongeft.    And  divers  other  cuik)mes  there 

t/]irit.  187.  b.  be  in  like  cafes.     And  herewith  agreeth  Britten,  who  faith.  [/]  de 

term  des  ancients  demeynesjhit  ufe  ftiUhque  le  antient  uj^ge  del  J/eu^ 
dount  en  afcun  lien  le  tient  Hem  pcrj4jage»  que  ie  heritage  Joit  depart ^ 
^li  entre  touts  les  enfants  frerts  et  fores,  et  en  afcun  lieu  que  le  eigue 
mvera  tout,  et  in  afcun  lieu  que  le  puifnefrere  a^nra  tout, 

«*  Pur  caufe  dejon  jwventute,  poit  lepluis  meins  de  touts  fes  freres 
luy  mefme  aider,  (ic*^  Here  by  ((^f*)  nre  impiyed  tho(e  caufes 
wherefore  a  youth  is  lefl^e  able  to  ayd  himfelfe,  &c.  which  the  poet 
briefely  and  pithily  exprefteth  thus ; 


Horicet 


Imherbis  juvenss,  tandem  cuflode  remote, 

Gaudet  eqttis,  canibufque,  et  aprici  gramine  campi, 


[141. 


Ceracs 


(1)  [Sec  Note  »a6.]  (3)  [Sec  Note  117.^ 


lAW  2.  Of  ViUeiiag*.  . .        Sedit  2i  2. 

Vf ilium  tardus  pr^viJbr,  prgdigu$  aris^ 
Suhlimis,  cupidufqutt  et  amata  relinquert  pfirnix* 

Ad4  againcy  no  linking  .creature  more  infirme  than  man : 

/2V/7  b^mtne  infirmum  tellus  animalia  nuirit  H^tDsf4 

Inter  cunda  megii^ 


Se(3:.2i2. 

JL4  E  SJi  home  voile  prefcrlher^  jim  RUT  if  a  itian  wiD  prefcribe^  thaf 

"•       ft  afjpuns  avers  fueront  fur  les  de^  if  any  catde  were  upoa  the  de#» 

mefnes  de  fin  mannor  la  dammage  fea^  meanes  of  tbe  mao^ior  diere  doing 

fantSj  qu4  iefeignigr  dil  mannor  fur  U  damage,  tbat  ijie  lord  of  the  mannor 

tempi  efteajU  adufe  eux  iediftriymr^Mt  for  the  time  being  hath  ufed  to  dif- 

h  difireffe   retainer  tanqUe  fine  fmt  tceine  them,  and  the  diftrsfle  to  rc^ 

fait  a  luy  pur  le  damniage  a  la  vofunt^  taine  till  fine  were  made  Co  him  &x 

cift prefj^iptiin  efi  V0id\  pur  ceo  que  il  the  damages  at  bis  ntnli,  diis  prefcrip- 

e/i  encounter  reafw^  que  fi  Urtfiitfait  tion  is  voyd  \  becaufe  it  is  againft 

a  un  l)omey  que  il  de  ceo  ferroit  fon  .  reafon,  that  if  wrong  be  done  any 

judge  dimefne\  car  fer  tiit  voy^  /il  man,  that  he   thereof  (bould  be  his 

avoit  dammages  forfque  al  value  ^un  own  judge ;  for  by  fuch  way,  if  he 

nunly  il  puijlr^it  affeffer  et  aver  pur  ceo  had  damma>ges  but  to  the  value  of  an 

C.  lib.  que  ferroit  encounter  reafon.  Et  halfpeny,  be  aiigbt  afleile  and  have 

iffmt  tie!  prifcription^  ou  dfcun  outer  therefore  an  C  pound,  which  fbould 

prefcripsisn  vfc^  ft  ceo  fit  encounter  be  againft  reaibn.     And  fo  fuch  pre- 

reafiuy  ceo m  doit  {%)  efin  allow  devant  fcription,  or  My   other  prefcription 

judges '9   quia  malus  ufus  abolendiis  ufed,  if  it  be  againft  reafon,  this  ought 

•ft  {2;'.  not,  iior  will  not  bee  allowed  before 

judges ;  quia  malus  vf  us.  akolendus  e/l^ 

**   /r  ^  ^  encounter  reafin,  quefi  tort  fpitfait  a  un  ifome,  que  il  de  ceo 

•^  Jerra  Jim  judge  demeJmeJ*    For  it  is  a  maxime  in  lajv,  aliquis  10.E.  3. 13. 

nou  deiet  effe judex  in  proprii  canfli.  *     And  therefore  a  line  levied  4*  £•  3*  54* 

ji>cfpre  the  baytifes  of  Salop  was  reverfed,  becaufc  one  of  the  bai-  ^^^^  1-  *4«^ 

Wes  wa9  partie  to  tfce  fine,  quia  nonpoteft  ej/i  judex  et  pars  (3).  \,  H.  j,  4! 
3*  H«  4«       8.  H.  6.  19.        5.  H.  7.9.  b*           *  Hxl.  4.  H.  4.  ooram  xege  Salop.      (2.  Ko.  Abr* 
9^9 93*      i.Ro.  Abr.  492.  49^.) 

<*  Mains  ufus  sbolendiM  eft:*'  and  every  vfe  is  evill^that  is  (as 
oar  anchor  ^ith)  againft  reafoc^  quia  in  CQufueludiwhus  non  diutumi-  (5*  ^^  ^4  ) 
teuUmporiij/edfokditme  ra^fwii  ^conjidiranda  {^)» 

And  b^  this  rule  cited  by  x>ur  aQthor,.at  the  parliament  holden  nx  An.  40.  E.  3.  at 
Kilkenny  in  Ireland,  Lionel  doke  of  C  lor  once  {>ewg  then  lieutenant  of  Kilkenny. 
that  realj|ie>  the  Jrifi  cuftoms  called  there  the  Brecon  law  (for  that  The  BrehonUw. 

the 

(i)  Inftcadof4Mitit<V0f^inL.andM*  (3)  See  14.  Vln.  Abr.  573.    ^  Com. 

Boh.  and  P.  Pig.  6. 

(%)  Sea.  ^74.  is  placed  h«re  in  L.  and  M.  (4)  See  Duv,  .Rep.  3a.  Se  7.  Vin.  Ahr« 

ftt  we  Mve  .formerly  ootice>l.    See  si/.  ^«  iSo.  185. 
note  2. 


Lib.  2.    Cap.  II.         Of  Villenage.  Scdk.  2ii. 

ihe  Irip  call  their  judges  Brebemj)  was  wholly  abolifhed,  for  that 
(at  the  parliament  fayd)  it  was  no  law»  but  a  lewd  cudome,  et  wudus 
Yi4cS<d'a65.    y/u$  aUUiulus ift  (i). 

But  oar  ftudent  muft  know,  that  king  John  in  the  twelfth  yeare 
of  his  raign  went  into  Irtlamd^  and  there » by  the  advice  of  grave  and 
learned  men  in  the  laws  whom  he  carried  with  him,  by  parliament 
(Vtugh.  a930     ^  communi  omnium  it  Hibernia  conjenfu^  ordained  and  ellabltfhed*  p 

that  Irtland  (hould  be  governed  by  the  iawes  Qi  England  (l}>[,l4^* 
which  of  many  of  the  Iriftrntn^  according  to  their  owne  deiirc,  was 
joyfully  accepted  and  obeyed*  and  of  many  the  fame  was  foone  af- 
ter ablolutely  refufed,  preferring  their  Brehon  law  before  the  juft 
Hot.  ?tt.  and  honourable  Iawes  of  England.     Rex,  &c.  haronihust  miUtihus,  et 

si«  H.  3*  7.Ca  omnibui  Uber^  teneniihus  falutem.  Satis,  tit  credimus,  'uefira  amdi'ifii 
**•  ^^  >.  dijiretiOf  quid  quando  bemr  mem$ri^  Johannes^  quondam  rex  Anglic ^ 
********     ••       faiir  Jtofiirtmtnit  in  liybcrnianit  ip/e  duxit/ecum  *viros  difcrttoset  legss 

pert  tot,  quorum  communi  confiUoj  et  ad  inftantiam  Hybernenjuim,  ftatut% 

et  pracepit  leges  Anglicanas  in  Hybernia,  ita  quhd  leges  eafdtm  injcrip", 

turas  redaitas  reliquit  fub  Jigillofuo  ad  Scaecarium  Dublin^ 

Itot.  Patent.  Rex  comitibus,  baronibus,  miliiibus,  et  librris  honiimibus  et  omnibus 

iS.  H.  3«  M.  17.  ^liij  de  terra  Hybernia/alutem.     ^ia  manifefie  eje  digno/atur  centra 

^****  coronam  et  dignitatem  nofiram  et  coiijuetudines  et  Uges  regni  ntfiri  Am" 

glitti  quas  bona  memoritr  dominus  Johannes  rex,  pater  nofier,  de  com^ 

Muni  omnium  de  Hyhrnid  conftnfu,  teneri fiaiuit  in  terra  iUa,  quod pla- 

eita  teneantur  in  curia  Chrijiianitatis  de  ad'vocafionibus  eccUjtarum  et 

capellarum,  *vtl  de  LiicofeoJo,  n/ei  de  catallis,  qua  nonfunt  de  tijlamentoi 

*'//  matrimonio  :  totis  mandamus,  probibeutes  quatenus  hujujmodi pla- 

cita  in  curia  ChnjUanitatis  nullatcnui  fequi  prafumatis  in  manifeftuai 

dignitatis  et  ccrcn^  mjira  prajudiciuniifcituri  pro  certo,  quod fi fece- 

riiist  dedimus  tn  maniiatis  jujiitiario  jtojlro  Hybernia  ftatuta  curia  nof- 

tra'in  Anglia  (onira  tran/grffficnes  bujus  mundati  nr.firi  cum  juftitia 

proctdat,  it  quhd  noftrum  tjl  exequatur*     In  cujus,  ISc,  tefie  rege  apud 

fVinchamb,  28  die  O^dris,  anno  regni  no/Iri  1 8,     Et  mandatum  tji 

jufiitiario  tiy  hernia,  per  I  it  eras  claujas,  quod  pro,  didas  Uteras  patentee 

publice  legi  et  teneri  fuciat. 

Rot.  Patffnf.  Rex,  i^c.  pro  ccmmuiii  uiilitatt  terra  Hy  hernia,  et  pro  unit  ate  terrei- 

30.  H.  3.  fy^^  provi/um  ejl,  quod  cmnes  leges  et    confuetudinei,  qua  in  region 

At:glia  tenentur,  in  Hyber4t'.d  teneantur,  et  eadem  terra  eijdem  legi&us 

Juljcueat,  ac  per  eajcUm  regaiur,  Jicut  Johannes  rex,  cum  illic  ejfet^fta'' 

tuit  et  Jirmiter  manda^it.    Idea  'volutnus,  quhd  omnia  bre*via  de  cosn^ 

muni  jure,  qua  currunt  in  Anglid,fimiliter  currant  in  Hyberniafitb 

noiiofigiUo  regis.  In  cujui,  i^c,  ttfie  meipjo  apud  Woodfiocke.  Wherein    ^ 

it  is  10  be  obi'erved,  that  union  of  Iawes  is  the  bed  meanes  for  the 

•  Tn.  !3.  E.  2.     ur.it  Y  of  countries.     •  Una  et  eadcm  lex  ejje  debet  tarn  in  regno  Anglic 

ThcJau/  tn^       j'^'t^M  Hyhetnia*     [/»]  Ttrra  Hybefnia  inter  Je  habet  parUamentum  et 

lir^'o  p'icito.      ^omniihodas  curias  prout  in  Anglid,  et  per  idem  parUamentum  facit  leges 

f- ;  j  r..  It  3. 1 2,   et  mutat  leg€r;et  illi  de  cddem  terra  non  obliganturperjiatuta  in  Angh^ 

in  Camera  £:cl-    quia  bii  non,  habeut  milites  parliament!  (2) . 

\*^\/[  ^l\^\^'       ^y  ^"  *^  of  pariiament  (called  Poyning*a}zw)  hcldenin  Ireland 
(4.   ai .  350.}     jj^  ^1^^  ^g^^j^  yt^LXt  of  Henry  the  fevcnib,  it  is  cnaded,  that  all  fta- 

tutcs  made  in  this  real  me  of  England  htforc  that  time,  (hould  be  of 
force  and  be  put  in  ufe  within  the  realmc  of /r*/«W  (3);  whidv 
(though  it  be  by  way  of  digreffion)  is  not  unnecefl'ary  tor  our  ftu- 
>  dent  10  know.     Butnowlct  us  hcareourauthor  (4).  ! 

(5)  [See  Note  aaS.J  (1)  [Sec  Note  229  ».] 

[,4.1.  b.1  (3)  Irifliftat.  10.  H,  7.c.»», 

(0  [Sec  Note  229.]  (♦>  tScc  Note  23a.] 

Chap. 


Lib,  2« 


Of  Rentt. 


Sedt.  213. 


Chap.  12. 


Of  Rents. 


Seft.  213. 


CT*^  O  TS  maners  de  rents  y  font^ 
c* iflafcavoW^  rent  fervice^  rent 
tharge^  et  rent  fecke.  Rent  fervice 
jjiy  lou  le  tenant  ttent  fa  terre  de  fen 
Jeignior  per  fialty  et  certaine  renty 
ou  per  homage  fealtie  et  certain 
rentj  ou  per  auters  fervices  et  cer^ 
faine  rent.  Et  ft  rent  fervice  foit 
a  afcun  jour^  que  doit  eftre  payy  ade* 
rere^  le  feignior  poit  dijirainer  pur  ceo 
de  common  drdt. 


S 


Tp  H  R  E  E  manner  of  rents  there 
be,  that  is  to  fay,  rent  fervice, 
rent  charge,  and  rent  fecke.  Rent 
fervice  is,  where  the  tenant  holdeth 
bis  land  of  his  lord  by  fealtie  and  cer- 
taine rent,  or  by  homage  fealty  ami 
certaine  rent,  or  by  other  fervices  and 
certaine  rent.  And  if  rent  fervice  at 
any  day,  that  it  ought  to  be  payed, 
be  behinde,  the  lord  may  diftraine  for 
that  of  common  right. 


O  M  B  hafe  divided  rents  iato  foure  kindcs,  viz.  rent  fervice, 
rent  charge,  rent  diftreynablc  of  common  rieht,  (whereof  fjme* 
what  ihall  be  faid  in  this  Chapter)  and  rent  fecke. 

MFlcuUh.3; 

•*  Rent^'*  in  Latine  redditus,  [a\  by  fome  dieifur  a  rtLeunde^  qwa  ^»'  *4« 

Utroitt  et  fatannis  redit,     •  And  others  fay  it  is  derived  of  reddere^  J[jJ|J"  "'  J'\ 

for  that  the  rent  b  reierved  out  of  the  profits  of  the  land,  and  is  f^^  i5^  * 

.  not  due  till  the  tenant  or  leflee  take  the  profits;  for  reddendo  inde  pi. Com.  132. b. 

(•?•  *•  J  or /olvendot  or  re/ervando  inde^  or  the  like,  \b'\  is  as  much  to  fay  as  •  10.  Co.  la;. 

the  tenant  or  leflee  (hall  pay  fo  much  out  of  the  profits  of  the  ?*f "^p!  ^^^' 

lands;  iov  reddere  nikil  aliud efi  quam  accept um  aut  aliquant  partem  ^^^   110 ^drc 

ejufdem  reftituere,     Seu  reddere  eft  quafi  retro  dare,  and  hereof  com**  ia  Browoing's* 

^lech  redditus  for  a  rent.  anJ  Beftiing^s 

Here  note,  for  the  better  underftanding  of  antient  records,  fta»  "^«-  3S  H.6.34, 

tutes,  charters,  &c.  gabcl,  or  gavelt,  gabhm,  gabellum,  gahtlhttumt  '^omefday. 

galbellettum,  zx\\ gavilUttum^^oz  figniile  a  rent  (0,  cuftjmc,  duty,  ^^J- j"^"^" "^^ 

4>r  fervice, yeclded  or  done  to  the  kingorany  other  lord;  as,  Wal'  fo/g,  2. 

I'tngford  coHtinet  2y6  hagas,  /,  e.  domes  reddentes  9  lihrat  degabloy  /*.  e^  (Ante  87.  b. 

Je  redditu  :  and  Oxford,  b.tc  urbs  reddibat  pro  tbeolonio  et  gahlo  regi  P3ft.i44.  laio. 

^O.  /.  et  fextarioi  melUs,  cotnifi  Alpburo  jo  librae.     And  tnis  is  the  ^^^'  44^0 
legal]  (IgnificatioD  thereof  (2). 

**  Rent  fer'viceJ'*  h  ja  called  a  rent  fervice,  becaufe  it  hath 
/ome  corporall  iervice  incident  unto  it»  which  at  lead  is  fealty^  as 
liere  ii  appearcth. 

^^  «*  Sa  terre.^^     \c\  A  rent  fervice  cannot  be  referred  out  of  any  ^»^«  Sea.  21?. 

inheritance  bat  fucb  as  is  manurable,  ^rhereinto  the  lord  may  enter  :fj"^!*£'5.^-. 

and  take  a  dUlrefTe,  as  in  lands  and  tenements,  rererfions,  remain-  5.co.4,Sc.K.-ujr 

.ders,  and,  as  (bme  have  faid,  oat  of  the  herbage  of  lands,  and  re->  M)untjoye's 

jgularly  not  out  of  any  inheritances  incorporeal!,  or  that  lye  in  grant.  «*»«•  9.  Art".  2+. 

J^«/J  }^y  aft  of  law  one  rent  or  fervice  may  iffuc  out  of  anotner ;  S®-  ^»-  5* 

a^  if  A,  before  ths  ftatuce  of  quia  emptcres  terrarum  had  given  lands  *  ^  Col  \1^' 

to  B.  %Q  hold  to  him  by  fealty  and  ten  fbilUngs  rent,  and  B.  had  Butfs  ca(e. 

^ade  a  feoffment  in  fee  to  C.  &c.  whereby  there  was  a  mefnahy  PI-  Cmn.  rfg.^ 

created;  Wa  H;6.  2v 


(i)  See  ace.  ante  14.0.  a.  notc^^.        (1)  [See  Note  131.] 

Dd3 


Lib.  i.    Cap.  12.  Of  Rents'.  Scft.  213. 

5.  H.  7*  )&•  created  t  in  this  cafe  C  (hould  hold  of  if.  either  by  the  fame  fer- 
^  H  '  ^ ^'  ^^'  ^^  V^^  created^  or  fuch  as  he  fpeciallv  referved,  and  B.  did 
10.  H.^  ti.  ^y  <>p€i'*tioii  of  law  hold  thoffe  fervices  of  J.  by  fealiy  and  ten 
19.  £.  3.  tiu  flullings  rent,  that  is  to  fay»  by  rent  and  fervice  oot  of  rent  and 
Card.  40.  fervice ;  and  if  the  rent  be  behinde»  the  fr»rd  paramount  may  dif- 

ai.  H.  6.  II.       traine  upon  the  hind  Ibr  hh  rent,  for  both  mefnalty  and  fcignior^ 

doe  iiTue  out  of  the  land,  the  mefnahy  immediately,  and  the  feig-. 

niory  mediatdy^  which  is  worthy  of  due  confiderattdA  and  obftf** 

f  ation. 

(<]  6r1ctonA>U  **  C$riaiiU  rent,**  [t]  For  the  rent  muft  bt  certsune,  or  whick 
too.  ■.  i^ay  bee  fedocftd  to  a  certainty ;  for  id  certum  ejt,  quoil  ctrtmm  reddi 

f/u'tui  ^*'^'  t/J  CMiwtur  cbaria  redding  indi  annudUm  ad  tales  t$r^ 
1.  ca.  14.  fliinoi»  fiSuftKiendB  ihde  talia/fr*vitia,  «vel  tales  e^uetudines^  qua  om-* 

(Ante^i.  V.)      ma  dtiint  tfe  art  a  et  its  cfyirta  ixpr^a,  (5  c.     fiut  of  this  I  ha?e 

fpoken  Sea.  j  36.     And  the  rent  may  as  well  be  in  delivery  of 

hens>  capons*  roles,  fpurres*  bowes»  fhafis,  horfes,  hawkes,  pepper, 

Coiiiine»  wheat,  or  other  profit  that  lyeth  in  render,  office,  attend- 

Tf]  3ft.H.6.3^.  ance»  and  fuch  like,  as  in  payment  of  money.     [^]  But  a  maf| 

■•  ^pon  his  fcoffrt)c:.t  or  conveyance  cannot  rcferve  to  him  parcel!  of 

(Ante47.«.4«b.;  ^^^  annual!  profits  thcmCclves,  as  to  refetve  the  veflure  or  herbage 

of  theJand  or  the  like  (3),  for  that  (hoold  be  repugnant  to  the 
grant:  n6n  debet  entm  iffk  tefer*yatio  dejretficuis  iffis,  quia  ea  r«it- 
Kicanturt/ed  de  ndditm  apvo  txtra  projicua, 

««  fut  difirisiner  fur  rw."     For  where  there  is  a  fealty,  ta.  itt- 
ddent  to  the  rent,  there  is  a  diflrefTe  incident  alio  therdumo. 
\h\  Mlrr6r  ca.     \y\  JBot  it  is  to  be  underftood,  that  for  a  rent  or  fervice,  thb  lord 
t  Uet.  16.  /       cannot  didreine  in  the  night,  b<]t  in  the  day  time :  and  ^o  it  is  of 
^"  *•  ^  a -rent  charge.    "But  for  dammage  fcafaunt  one  may  dHlr^ne  in 

ll^^mV^       the  night,  otherwife  it  may  bee  the  beails  will  be  gone  before  he 

can  .take  them. 

fjj  W.  i.ct.  J.  **  «^'  emmo^.  droit,**  Of  common  right,  [/]  that  is,  by  \hft 
%,  H.  4.  ca.  X.  common  law,  fo  called*  becanfe  the  common  law  i^  (he  beft  and 
7«  ^-  4-  ca  i.  nioft  common  birth-right  that  the  fubjcdt  hath  for  the  fafegnard 
4.  li.  b.ca.  S.      j^jjjj  defence,  not  onely  of  his  good;,  lands  and  revenues,  but  Of  his 

wife  and  children,  his  body,  fame,  and  life  alfo*    So  as  the  mean* 

ing  of  Littletpn  in  this  particular  cafe  is,  that  the  lord  may  dif^ 

freine  for  his  rent  of  common  right,  that  is,  by  the  common  law, 

without  any  particular  refervatipn  or  provifion  of  the  party.    And 

it  is  to  be  obferved,  that  the  common  law  of  Englatfd  fbmetimes  xi 

failed  right,  fometimes  common  right,  and  fometimes  conuiiunis jufm 

titia%    In  the  grand  charter  the  common  law  is  called  right.     Ree- 

turn  Hulli  *vindemust  nulli  negahimust  aut  dijf'eremus  Jitflitiam  ^il  rec* 

turn.    In  the  llatute  of  /^.  1.  c.  i.  it  is  called  co/nmvn  droit.    En 

trimis  vat  li  roy,  it  cammande,  que  le  peace  de  f*  egH/e  it  de  la  ttm 

joit  hien  gardi  et  maintained  en  nuts  pciniJ»  tt  que  eemv;qn  droit  Joit  fast 

a  touts,  anxibien  aux  fters  come  aux  riches,  fauns  regard  dejiuuey ; 

t     k  ibi    t       ^^^ch  agrceth  with  the  ancient  law  in  the  time  of  king  Edgar^, 

fe!!!!  I  -  -  n.'-t.   ^trro  auttm  has  topulo  quas  fer*uet  proponimus  l^es,     Primam  pnUici 

Itgart.   Fkt.-,     jaris  benejicto  qutjq^num  fruttvTt  taqne  ex  aquo  et  bono.  Jive  ts  atves 

lib.  t  c.  s^  '    J've  inopsfuerittjus  nadit.     And  Ficia  faith,  hem  qwdpax  ecdefim 

el  tetrof  inviolaMiter  ehjei  wt^r,  it  quod  communis  jujtitia  fingulis  pu» 

titer 

(3)  Ste  Bro.  A    .  Fe/ervatien  aS,  Qr.  tf  Stud/ Dial  |.   c.  %^ 


2. 
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riter  exhiheaiur^    And  all  the  commiflions  and  charters  for  excca- 
tion  Gi  juftice  are,  /keiuri  quod  adjufirtiam  *ertinet  fecmndum  iigsm 
^  I  M  ewtifiiittuknem  JngHtr.     So  as  in  troth  juflice  b  the  daughter  of 
D«J  the  law,  for  the  law  brmgeth  her  forth.    And  in  tbif  ftofe  being  Vi4eSea.  214* 
largaiy  taken»  at  well  the  ftatutea  and  cuftoraes  of  the  realme,  as  ^'^«  ^^^'  ^5^* 
that  which  is  properly  the  common  Iavv>  is  mcluded  within  common  ^^'' 
dlr^ii.    Liulet9H  in  this  his  treatife  namcth  common  droit  fixe  times. 


Sed:.  214. 


TC^T  Ji  home  vojloit  doner  Urns  ou 

tenements  a  un  auter  en  taile^ 

rendant  a  luy  certain  rent  per  an  (1), 

//  de  common  droit  pott  Sftreiner  pur  ie 

rent  aderere^  content  que  tiel  done  fuit 

fait  Jans  fait^  pur  ceo  que  tiel  rent  eft 

rent  fervice*     En  mejme  h  tnamr  j/?, 

Ji  leas  foit  fait  a  un  home  pur  terme  de 

vicj  ou  d^ auter  vie  (2),  rendant  at 

lejjir  certaine  renty  ou  pur  terme  de  ans 

rendant  certaine  rent* 


A  ND  if  a  man  will  give  lands  or 
tenements  to  another  in  the. 
taile,  yeelding  to  him  certaine  rent  by 
the  yeare,  hce  of  common  right  may 
diftraine  for  the  rent  behind,  though 
that  fuch  gift  was  made  without  deed, 
becaufe  that  fuch  rent  is  rent  fervice. 
In  the  fame  manner  it  is,  if  a  leafe  be 
made  to  a  man  for  life,  or  the  life  of 
another,  rendring  to  the  leflbr  certaine 
rent,  or  for  tearme  of  yearcs  rendring 
rent. 


"   CJUNS  /ait."    For  it  is  a  rule  in  law,  tliat.a  rent  fervice  35-  H.  6. 34. 
^  may  be  rcferved  without  deed.  (J^®-  E««-  3|- 

'  Poft.  225.  b.) 

«*  En  mefme  le  manner,  Ji  Ua/ie  foit  fait,  t^cV     For  thefe  be*  rents  VideScft.  131, 
fervices,  becaufe  fealty  i^  incident  to  thcle  rents;  for  (as  it  hath  ^3^* 
bin  faid  before)  a  lelTee  for  life  or  years  fl)all  doe  fealty.     And  if 
a  man  make  a  leaie  at  will,  referving  a  rent,  the  leffee  (hall  not  doe 
fealty,  and  yet  the  leiTor  Ihall  diftreine  for  the  rent  of  common 
right. 

•*  Rendant "  commeth  of  the  word  reddo,  /.  f.  rem  fro  re  dare, 
and  fignifierh  yeelding  or  repaying :  but  of  this  I  have  fpoken  be- 
fore in  this  Chapter,  Se^.  213. 


Sed:*.  215 


TI/fE  S  en  tiel  cas^  ou  home  fur  tiel 
**  ^  done  ou  leafe  vcile  re/erver  a  luy 
rentferviccy  il  covienty  que  le  reverjion 
de  les  terres  et  tenements  foit  en  le  donor 
ou  leffor.  Car  ft  home  voile  fair e  feof 
fement  en  fecy  ou  voile  doner  terres  en 
taili^  U  remainder  ouftre  en  fee  ftmpUy 

Jans 


D  U  T  in  fuch  cafe,  where  a  man 
*^  upon  fuch  a  gift  or  leafe  will  rc- 
fcrve  to  him  a  rent  fervice,  it  behov- 
ech,  that  tlie  reveriion  of  the  lands  and 
tenements  be  in  the  donor  or  leiTor. 
For  if  a  man  will  make  a  feoffment 
in  fee,  or  will  give  lands  in  taile,  the 

remainder 


(i)  Fer  an  not  in  L,  and  M.  nor  Rob.         (2)  Ou  d* auter  <vie  not  in  L.  and  M.  nor 
but  in  P.  and  Red*  Rob.  but  in  P.  and  Red« 

Dd4  • 


Lib.  2.     Cap.  12.         Of  Rents.  Scd.  215. 

fansfait^  refervant  a  luf  certains  nnty  remainder  oyer  1x1  ffcc  fimple^  without 
tiilrefirvationeftvoidypurceo  quenul  deed,  referving  to  him  a  certains 
reverfton  remaine  en  U  d^nor^  et  tiel  rent,  this  refervation  is  void,  for  that 
tenant  tient  la  terre  immediatment  de  no  reverfion  remaines  in  the  donor, 
la/figniorj  de  cue/on  donor  tenoity  ^c»  and  fuch  tenant  holds  his  land  imme- 
diately of  the  lord,  of  whoni  his 
donor  held,  &c. 

(Ante  »i.  b.        **  JP ^  f^ER  S  ION,**  Ri^verfioj  ccismeth  of  the  Latine  word  r#- 
riowd.  i5i.a.  /t  q;gr/or,   and  fignificth   a  returning   againe ;   and  therefore 

162.  a.   Cro.        rn/erfio  ttrr^  eft  tanquam  terra  re^verUm  in  poffeJJtQHe  donateri^  fi'^e 
»  Rol^r  60.)  hitredihtu  /uis^foft  donumftnitum,  tsff.  as  in  the  cafes  that  LittltiM 

here  hach  put. 

(Ante 47* .a.)  "  li co*vient,  qtre  le  wverjioriy  He,  fait  en  U  donor  ou  lejfor^  He** 

This  is  not  to  be  undcrflood  only  of  a  reverfion  immediately  ex- 
pectant upon  the  gift  or  leafe.  For  if  a  man  roaketh  a  gift  in 
tayle,  the  remainder  in  tayle,  referving  a  rent«  and  keepe  the  rever- 
fion in  himfelfe)  this  is  a  rent  fervice. 

•«  Refer<vant**     Reftrver  coxnmeth  of  xkizLatine  word  r$/irw,  [  1 43'^ 

that  is«  to  provide  for  itore ;  as  when  a  man  departeth  with  his 

land,  he  referveth  or  providcth  for  himfcife  a  rent  for  his  o^vne 

livelihood.     And  fomctime  it  hath  the  force  of  yii/M^  or  except- 

[i]S.E.  4.48.    ing.     So  as  r^]  fometime  it  ferveth  to  rcferve  a  new  thing,  viz. 

»6,  Afl".  pi.  66.    a  rent,  and  \l\  fomctime  to  except  part  of  the  thing  ih  e£e  that  is 

/^"«  H  6^^  granted  (I). 

(Poll.  1 17.  a.)         -^"^  ^'  "  ^^  ^^  underftood,  that  in  the  cafe  of  the  gift  in  taile, 

leafe  for  life  or  years,  the  feallie  is  an  incident  infeparable  to  the 

rqveriion,  fo  as  the  donor  or  leiTor  cannot  grant  the  reverfion  over, 

and  fave  to  himfelfe  the  fealty^  or  fach  like  fervice.     But  the  rent 

he  may  except;  becaufe  the  rent,  although  it  be  incident  to  the 

reverfion,  yet  it  is  not  infcparably  incident.     M  a  man  maketh  a 

(Ant.  23.  t.)        gift  in  taile  without  any  refervation,  the  donee  ihall  hold  of  the  do- 

[m]  Litt.  fo.  4     nor  by  the  fame  fer vices  that  he  held  over,     [w]  But  otherwife 

o:d  Tenures  5.  ,  it  is  of  an  eftate  for  life  or  years ;  for  there  if  he  refcrvetli  nothing, 

3^'  ^.  3*  7«        he  fiiall  have  fealty  onely,  which  is  an  incident  infeparable  to  the 

jj.  H.  6.  7.         reverfion,  as  hath  been  i'aid, 

*•  Le  remetinder  ouftre  en  fee  fimple  fam  fait**  Here  it  appear- 
eth,  that  if  a  map  maketh  a  gift  in  taile,  the  remainder  in  fee, , 
\n\  40.  E.  3.  JO.  without  deed  [«],  the  remainder  is  good,  and  paifeth  out  of  the  do- 
jo.  £.  4.  X.  nor  by  the  livery  of  feifin  :  and  fo  it  is  of  a  leafe  for  life  or  yeares, 
IX  £.  4. 16.  the  remainder  over  in  fee;  for  the  particular  eftate  and  the  re- 
^I'f*^'^'  tnainder,  to  many  intents  and  purpofes,  make  but  one  efiate  in 
\i.  H%,^L  judgement  of  law.  f^ide  Se6^.  60. 
3.  H.  7.  13. 

F.  N.  B.  219.  **  Remainder,**  in  Icgall  Latine,  is  rememere,  coming  of  the  La- 

1 1.  H.  4.  39.       tine  worde  remaneo  j  for  that  [c]  it  is  a  remainder  or  remnant  of  an 
^^  E  ^8^^'       elbite  in  lands  or  tenements,  expedant  upon  a  particular  cftatc 
(Ant  49.  b.)       created  together  with  the  fame  at  one  time,  as  in  the  cafes  here  of 
[0]  2.  Co.  51.      Littleton  appeareth  (2). 
Uiolmdic**  cafe.      (Ant.  49.  a.  Plowd.  1^.  a.  35.  a.)  ; 

(i)  [See  Note  131.] 

^^)  bee  Fcarnc's  Eff.  on  Conting.  Rem.  3d  cd.  p.  5,  to  11. 


Of  Rents. 


Sed.  216,  217* 


Seft.  216. 


JCTceoeJi  ptr  force  di  le  ftatute  de 

"^  quia  emptores  terrarum.     Car 

Jevaunt  k  dit  eJlatuU^Ji  homefefoit  tin 

feoffement  en  fee  JimpUyper  fatt  ou  fartf 

fait  J  rendant  a  fuy  et  a  fes  heir  e  5  cer^ 

taine  rent^  ceofutt  rent  fervicey  et  pur 

teo  il  puijfoit   diftreiner   de    common 

droit ;  et  s*ilfuit  nul  refervation  d^af- 

€un  renty  ne  d^afcun  fervicey  uncore  le 

feoffee  tenuft  del  feoffor  per  autiel  fer~ 

vicey  que  U  feoffor  tenuji  oufire  defon 

feignior  procheine  paramont. 


AND  this  is  by  force  of  the  fta* 
tute  of  quia  emptores  terrarutru 
For  before  that  ftatute,  if  a  man  ha4 
made  a  feoffment  in  fee  Ample,  bj 
deed  or  without  deed,  yedding  to  hiia 
and  to  his  heires  a  certaine  rent,  tlct 
was  a  rent  fervice,  and  for  diishe^ 
might  have  diftrained  of  common 
right;  and  if  there  were  no  rcfcrta- 
tion  of  any  rent,  nor  of  amr  fervicey 
yet  the  feoffee  held  of  the  feofibr  bf 
the  fame  fervice,  as  the  feofibr  did 
hold  over  of  his  lord  next  paramont. 


"   GiVIA  emptores  terrarum,'*  ^;^'"*i??' 

^K^  Hereof  is  fpoken  before  in  the  Chapter  of  FraMUlmoigne^  ^^'  '''** 
SeSioae  140. 


(Aafc  141.  Iw) 


•*  Per  fait  ou  fans  fait  ^  Wf,*'  For  all  rent  fervices  may  be  ce- 
ferved  without  deed  (as  hath  been  faid)*  and  as  it  appeareth  here. 

And  at  the  common  law  if  a  roan  had  made  a  reoffment  in  fee 
by  parol,  he  might  upon  that  feoffment  have  referved  a  rent  to  him 
and  his  heires ;  becaufe  it  was  a  rent.fervice^  and  a  tenure  thereby 
created* 


*'  Et  s*il  fuit  nul  refernjaiion^  Vc,  le  feoffee  tenuft  del  feoffor  per  /j>y.,,*fi,  t. 

fiuiiels  fer*uicesy  tffr."      This  is  evident,  and  agreeth   with   our  Ant.  23.8.]] 

bookes  [*],  that  in  this  cafe  the  law  created  the  tenure;  wherein  r«i  '^xxaa 

it  is  to  bee  obferved,  how  the  law  regardcth  equitie  and  equalitie,  fol.  loa 

without  any  provifion  or  refervation  of  the  party.  *•  B.  3.  33. 

»5  E.3.gard.»i. 

Jpfe  etenim  leges  cupiunty  ut  jure  regantur*  49*  E.  3. 10, 

22t  AH.  pL  53* 
7.  H.  4. 14.       23.  £•  3.  avowrie  255.      4*  H.  6.  LictL  cap.  Taile,  Soft 


143.  b.] 


Seft.  217. 


Ti/fE  S  fi  homey  per  fait  endenty  a 
•^'^  eel  jour  fait  tiel  done  en  fee  taile 
{i)y  le  remainder  ottfter  en  fee \  ou 
kafe  a  terme  de  v/V,  le  remainder 
oujler  en  fee\  ou  un  feoffment  en.  fee  ; 
et  per  metne  Vendenture  il  referve  a  luy 
et  a  fes  heires  un  certaine  renty  et  que 
fi  U  rentfoit  adererCy  que  hien  lirroit  a 

luy 


D  U  T  if  a  man,  by  deed  indented, 
at  this  day  maketh  fuch  a  gift  in 
fee  taile,  the  remainder  over  in  fee ; 
or  a  leafe  for  life,  the  remainder  over 
in  fee  i  or  a  feoffment  in  fee ;  and  by 
the  fame  indenture  he  referveth  to 
him  and  to  his  heires  a  certaine  rent, 
and  that  if  the  rent  be  behind,  it  (ball 

be 


( I )  F^^  not  in  L.  and  M«  Roh.  and  Redm, 


•  a.     Cap.  12. 


Of  Rents. 


hj  it  a  fit  btires  a  dtfinlmr^  (fc.  tiel 

tint  eft  rent  charge  \  pur  ce$  fue  tieJx 

terres  m  tenements Jint  charges  ove  tiel 

%^tftreffe  perforce  ae  U  fcripture  tant- 

9li$nmiy  it  mmf  ie  ammin  Jrmt.  Etft 

id  kmm^fnrfait  indent^  rejerva  a  luy 

tt  a /is  hiiris  or  tain  nnt^/ans  aftm 

Hit  ilattji  mfi  en  Ufait^  que  ilpiit  dif- 

treimry  don^m  tiel  rent  eft  rentfecke  \ 

fur  cm  que  il  ne  peit  veter  de  aver  le 

renty  ft  ceefoit  deny^  per  meane  de  dij- 

treffe  \  et  ril  mfuit  unques  en  ceft  cas 

Jirifte  di  le  rentj  1/  eft  Jam  temidiiy  cenu 

ferrm  dit  apres. 


Se(9t.  217* 

be  lawfull  for  him  and  his  heires  to 
diftreine^  &c.  fuch  a  rent  is  a  rent 
charge  \  becau£:  Aich  lands  or  tene- 
ments are  charged  with  fuch  diilrefle 
by  force  of  the  writing  only,  and  noc 
of  common  right.  And  if  fuch  a 
mao>  upon  a  deed  indented,  referve  to 
him  and  to  his  heires  a  certaine  rent, 
without  any  fuch  claufe  put  in  the 
deed,  that  he  may  diftreine,  then  fuch 
rent  is  rent  (ecke ;  for  that  hee  can- 
not come  to  have  the  rent,  if  it  be 
denied,  bv  way  of  diftres ;  and  if  in 
this  cafe  nee  were  ne^'er  feijed  of  die 
rent,  he  is  without  remedie,  as  ihall 
beiaid  hereafter  (2). 


Britton  fol.  ibo« 
rieo  lib.  t. 
c:i.  i4«    vide 
Sid.  370. 
poft.  229.  a. 
{5.  Co.  10.  b. 
a«  Ro.  Abr.  22. 
3.  Leon.  1 6. 
%,  Inft.  671.) 
f)>]S.E.  4.8. 
SI.  H.  7»i2. 
35.  H.  6.  34. 
»o.  E.  4.  13. 

17.  E.  3* 
i:..  ti  4.  17. 
(2.  Ro.  Abr. 

[y  J  Flcla  lib.  3. 
C4.  14.  Brirton 
IjI.  lOOb 


"  TiER  fait  endtnu^^  It  cannot  be  a  ^tt^  indented  unlefle  it 
•^  bee  adually  indented ;  for  albeit  the  words  of  the  deed  be 
ha^c  indentttrth  ^c,  yet  if  it  be  not  indented  indeed,  it  is  no  inden- 
ture. Bat  if  the  deed  be  indented,  albeh  the  words  of  the  deed 
be  not  h^c  indentura,  yet  it  is  an  indenture  (3). 

And  it  is  hoMen  that  [p]  if  a  feoffment  in  ^e  be  made  by  deed 
poll  referving  a  rent,  this  refervation  is  good ;  for  when  the  feof- 
fee accepts  the  deed  and  livery  of  the  land,  he  agreeth  to  the  rent* 
and  the  rent  is  referved  by  the  words  of  the  feoffor,  and  not  by 
the  grant  of  the  feofiee.  But  of  this  more  hereafter.  In  the  mean 
time  it  is  to  be  noted,  that  of  ancient  time  a  deed  indented  was 
called  charfa  cyrcgropbata\  (4)  or  cbarta  communis^  becanfe  each 
party  bad  a  part.  And  a  deed  poll  was  called  cbarta  de  una  parte. 
f  f  ]  Charts  autem  depura  dMaticne  et  ftmplici  penis  denatorium  et  ejvs 
hmredet  dchtat  remantre.  Communes  'uero  dupHcari  debtnt^  ita  qtitd 
qmiiibit  habeat  partem  fuam  ;  vel  fi  una  fit  tantum,  tunc  in  aqua 
manu  communis  amici  .utriufqut  fonatur^  JalvQ  cujiodienda,  dum  cuilibet 
partimn  necej/e  fuerit  exbibendum. 


[r]  12.  £.  2.  /'  Rtfervant  a  luj.^*     [r]  Note,  it  is  a  roaxime  in  law,  that  the 

icoffmcnu  8.  y^n^  njufi  ^g  referved  to  him  from  whom  the  ftate  of  the  land 

I  AM*  ^^^    '  moveth,  and  not  to  a  ftranger.    [/]  But  fome  doe  hold,  that  other- 

2.  Ro.  Abr*447.  ^^^  "  "  '"  ^^  ^^^^  °^  ^^^  ^""S» 

Cro.  Cksu  289.)  [/}  35.  H.  6.  36.     (2.  Ro.  Abr.  447. 425.     Mo.  93.  168.) 


014  Tcnuiu. 
Brictoi  G«p. 
16.  164* 
N  B.  210. 

trait.  86. 

fi]  7.  Co.  28.  b. 
|fltuiid*8  Oilt. 
il.  43.    El.  ia. 
C<Miu  Banco. 
Rot.  I  io8.  inter 
MMiadlsGfi- 


*'  Et  tiel  rent  eft  rent  charge.**  It  is  called  a  rent  charge  be- 
caufe  the  land  for  payment  thereof  is  charged  with  a  diftre&.  If 
it  be  to  the  whole  value  of  the  land,  or  to  the  fourth  part  of 
the  value,  then  the  rent  is  called  a  fee  farme.  (5)  Here  Littk- 
tmt  putteth  his  cafe,  and  fo  did  he  in  the  next  Seftioa  before,  of  a  [  I A4.  % 
daufe  of  diftreffe  generally  granted.  [/]  A  man  granted  a  rent 
oat  of  certaine  lai\d,  pro  confilio  impen/o  et  impedendo^  to  have  and  to 
hold  to  him  and  to  his  ^Hignees  for  terme  of  his  life,  payable  at 
foar  feafts  in  the  yeare,  and  for  default  of  payment  npoa  demand 


(2}  See  poft.  Se6^.  34x1 
(3)  [Sec  Note  233.] 


(4)  [Sec  Note  *34.] 

(5)  [Sec  Note  235.] 


Lib.  2. 


Of  Ren». 


Sedt.  2l8, 


it  fliould  ht  lawfen  for  him  tb  dif^rayne ;  the-griiAtee  granted  the  M.^a  »4n 

rent  over ;  the  affignee  after  one  of  the  daycs  dciuaifded  the  rent,  |**  ^«*  ?*^- 

fUid  diflreyned,  and  the  diftrefle  adjudged  law^faUj  for  he  naedi  swnlr'AReaa. 

not  itiake  a  demand  at  any  of  the  dayes,  as  in  the  cafe  of  rt^  iS.^i'Oyvty^im 

entry>  but  he  may  demand  it  when  he  will,  for  h  is  only  to  entitle  (Hut.  23. 4^. 

him  to  his  remedy  for  his  meere  duty  (i).  ^°^'  '53-  ^• 

««  Diftrtftur,  licr    H<wc  by  (^r.)  \%  implyed  what  tWngs  are  ^J'.^%yT^^ 
flidreynable,  which  elfe where  is  exprefTed  at  laree.     Alio  where  piowdi  7.  Perk.' 
the  diftreife  b  to  be  taken  in  the  ikme  land,  and  in  fome  other,  f.  lor.  Mo.  $. 
which  with  many  differences  is  fet  downe  in  his  proper  piace*        March  14^.) 

"  Ilfirra  fans  nmedit.^    Note,  that  upon  a  refervation  of  a     °^'  *^'  *'' 
rent  upon  a  feoffement  in  fee  by  deed  indented,  [ov]  the  feoffor  \y>]  33-  ^-  3« 
fliall  not  have  a  writ  of  annuity,  beeaafe  the  words  of  refervation.   Annuity  s»- 
as  rtddendc^filvtndoffaciindo^  tenendum  n/er'va/ulo,  l^c.  are  the  words  ^^^  j^^^  Jj  gg^ 
of  the  feoEFor,  and  i^ot  of  the  feoffee,  albeit  the  feoffee  by  accept-  2j.'  £.  4. 
ance  of  the  eftate  is  bound  thereby,  (i.  Ro.  Abr. 

And  where  l,ittletaM  patxtth  his  cafe,  when  a  refervation  i)  made  ^^6*)* 
upon  an  effate  that  paifeth  by  livery,  the  fame  law  it  is,  if  a  man 
at  this  day  doe  bargaine  and  (ell  hit  land  by  deed  indented  and  in- 
rolled  according  fio»  the  fUmte,  a  rent  may  be  referved  thereapon  ; 
for  albeit  an  isfe  had  onely  paffied  by  the  common  law,  yet  now  by 
the  ftalute  of  27.  N.  8*  cap.  10.  the  ufe  and  poiPfffion  pafle  toge* 
fher,  aiid  fo  it  was  ac^odged*    *  And  fo  it  is  of  a  grant  of  a  rever-  *  ^c^*  39;  ^ 
^n  Or  reiiamder,  aiul  any  other  coavcyancc  of  lands  or  tenements,  1^'^*'.'**       * 
H^hercby  any  cffate  doth  pa&.  WicktA  xaiarJ 


sc<a.  218. 


jIXJXT^  fi  hum  fiijie  de  cerUtin 
^  Urre  graunt^  ptY  unfaitpoUe^  ou 
per  indenture^  un  annual  nnt  ijfuant 
hors  de  tnefme  la  terrcy  a  un  outer  en 
fee^  ou  en  fee  taile^  ou  pur  terme  de 
vie  J  (^c,  ovefque  claufe  de  diftreffe^^c. 
donques  '  ceo  eft  rent  charge  j  et  fi  !e 
grant  fcit  fans  claufe  de  dijlrejfe^  don- 
ques it  ejl  rent  feck.  Et  nota,  que  rent 
Jecke  idem  eft  quod  redditus  ficcus ; 
pur  ceo  que  nul  dtftrcjfe  eft  incident  a 
ceo* 


A  L  S  O,  if  a  man  feifed  of  cer- 
■^  taine  land  grant,  by  a  deed  pollt 
or  by  indenture,  a  yearely  rent  to  be 
ilTuing  out  of  the  fame  land,  to  ano- 
ther in  fee,  or  in  fee  taile,  or  for  term© 
of  life,  &c.  with  a  claiife  of  diftrtfle, 
&c,  then  this  is  a  rent  charge ;  and  if 
the  grant  be  veithout  claufe  of  dif- 
trefs,  then  it  is  a  rent  fccke.  And 
note,  that  rent  fccke  idem  eft  quod  red^ 
ditus  ficcus ;  for  that  no  dillreffc  is 
incident  unto  it* 


"    OEISIE  de  terre:^    [x]  Note,  that  a  rent  cannot  be  p-anted  W  ^f^^^^^ 

^  out  of  a  pifchary,  a  common,  an  advowfon,  or  fuchlikc  in-  a^'^^\,^^^ 

{Corporeal  inheritances,  but  out  of  lands  or  tenements  whereunto  the  pi.  Com.  \%^, 

grantee  may  have  recpurfe  to  didreyne,  or  which  may  be  put  in  (Ant.  47.  a. 

view  to  the  recognitors  of  an  affife,  as  hath  beene  faid  before  m  this  »4».a«  V»ugh. 

^  chapter.  *o».204.) 


(i)  See  iurther  as  ^  this  difference  be*     entry  to  dtftram,  the  fi^conid  pointin  M«imd)| 
tween  a  re-entxy  to  avoid  an  eitate  and  an     cafe  above  citedj  and  Glib,  ou  rents  73. 


Lib.  2.    Cap.  12.  Of » Rents.  Sc&.  219. 

▼i<i0  S«ft.ai3.  chapter.    And  tlioii?h  it  be  out  of  lands  or  tenements,  [«]  yet  it 

HsX^*^*  muft  be  out  of  an  eSate  that  pafleth  by  the  conveyance  (as  by  all 

50.  E.\.  9.  Litt/t/9$t*s  examples  appeareth)»  and  not  out  of  a  right :  as  if  the 

i  E.  4*  8.  difleifee  releafe  to  the  diiTeifor  of  land,  referting  a  rcn^  the  refer-* 

5.  £.  3.  Fioet  z.  vation  is  void*  €tfe  diJSmiliSms. 
9.  E.  3.  7. 

Ji!  h!  I.  IV  r  9^^"'  f^  /^//."     •  Alfo  a  man  may  have  a  rent  by  prc- 

temp.  E.  I.  fcription. 

Aflf.  41, 

•  19.  £.  3.  Title       .<  R^t  fgckc  iJan  eft  qncd  redditus  ficcus.^*     This  needs  no  ex- 

7Ant.  if4«  a.  pbrnation,  for  Uttltiou  expounds  it  bimfelfe. 

#.  Co.  5I.) 


Sedt.  2191 


[144.  b, 


TT  E  M^  fi  heme  granta  per  fin  fait 
**  un  nni  charge  a  un  outer j  et  le 
rent  eft  arrere^  le  grantee  poet  ejlier^ 
s*il  voetfuer  un  briefe  de  annuitie  de 
ceo  envers  le  grantor j  ou  diftreyner  pur 
le  rent  arrcre^  et  le  dtftreffe  retainer 
ianque  tl  fiit  de  ceo  pay,  Mes  il  ne 
pott  fair e^  ne  aver^  amhideux  enJemhUy 
l^c.  Car  s*il  recover  per  briefe  d'an^ 
nuitjj  donques  la  terre  eft  difc barge  de 
le  dtftrejfe^  ^c.  Et  s'tl  nefuift  hriefe 
di  annuities  mes  dijlreine  pur  les  ar^ 
reragesj  et  le  tenant  fuift  fin  replegiare^ 
et  donques  le  grantee  avowa  le  prifel  de 
le  di^rejji  eh  le  terre  en  court  de  re^ 
ardj  donques  efi  la  terre  charge^  et  la 
perfin  del  grantor  difcharge  d*aifion 
.•r annuity, ' 

(7.  Co  24. 


ALSO,  if  a  man  grant  by  Ws 
"^  deed  a  rent  char^^c  to  anotber^ 
and  the  rent  is  behina,  the  grantee 
may  chufe,  whether  he  will  fue  a 
writ  of  annuity  for  this  againft  the 
grantor9  or  diitreine  for  the  rent  be- 
ninde,  and  the  diftreife  detaine  until 
he  be  payd.  But  he  cannot  doe,  or 
have,  both  together,  &c.  For  if  he 
recovers  by  a  writ  of  annuity,  then 
the  land  is  difcharged  of  the  aiftrefs, 
&c.  And  if  he  doth  not  fue  a  writ 
of  annuity,  but  diftreine  for  the  arre- 
rages,  and  the  tenant  fueth  his  reple- 
vin, and  then  the  grantee  avow  the 
taking  of  the  diftrefle  in  the  land  in  a 
court  of  record,  then  is  the  land 
charged,  and  the  perfon  of  the  grantor 
difcharged  of  the  a£lion  of  annuity. 

^i^l^^'     ^  "    J?ENT  charge:*"    Here  it  appearcth  hy  Littleton,  that  this 

I.  Ro.Abr  227.)  /Y  .     -     -     ^    .  ,  '■^     .  r  •      ^i  •        i.  n     « 

' '       •*  ••  prtma  facte  is  a  rent  charge,  whereof  in  tins  chapter  mall 
be  fpoken  jnore  at  large. 
And  fo  it  is  of  a  rent  fecke. 

««  Heme  grant  V     Put  caijr,  that  A,  be  fcifed  of  lands  in  fee,  and 
he  and  B,  grant  a  rent  charge  to  one  in  fee,  this  prima  facie  w  the 

frant  of  A»  and  the  confirmation  of  B,  but  yet  the  grantee  may 
avc  a  writ  of  annuity  againfl  both.  [^1  Two  men  grant  an  an- 
nuity of  twenty  pounds /fr  anmtm  to  another,  although  the  peWbift 
be  leverall,  yet  he  fliall  have  but  one  annuity.  But  if  the  grant 
be,  obligamus  ncst  et  utrumque  ntftrum^  the  grantee  may  have  a  writ 
of  annuity  againit  either  of  them ;  but  he  (hail  have  but  one  iatis* 


[il]  1 6.  B.  2. 
tit.  Annuity  47. 
VjJcScil.  314- 


(5.  Co.  S6. 

j.Ro.Abr.89i.   faaion. 

Piowd.  439.)  «    n   .  y.     f  •  .    If    •  •      r        1  r  '^ 

**  Brief e  de  atmmtte  "  is  a  writ  for  the  recovery  of  an  annuity* 
sfud^(^if  *  *        [*]  An  annnity  is  a  yearly  payment  of  a  certaine  fnmme  of  mo- 

1^-.  I.i.  D)«r  •5^4.  *>.      45.  E.  3.    Executor  72.     (Finch's  Lsw  301.     F,  N.  B.  irz.  a.) 

ney 


Lib.  2.  Of  Rents;  Scftrai^. 

hey  granted  to  another  in  fee  for  life  or  yearet*  charging  the«per- 
fon  of  the  grantor  onejy.     [c]  But  not  only  the  grantee*  bat  hh  [c]  3.  E.  6. 
hcire  and  his  and  their  grantee,  (i)  alfo  (hall  have  a  writ  of  an-  ^yw^S-  And 
nuity.     [/]  But  if  a  rent  charge  be  granted  to  a  man  and  hia  fo^prrtTtr** 
heires,  he  Ihall  not  have  a  writ  of  annuity  againft  the  heire  of  the  that  fo  wm  the 
grantor,  albeit  he  hath  aiTets,  unlefs^the  grant  be  for  him  and  his  opinion  of  tlie  ' 
hcirci  (2  )  Court 

Dyer  17.  Ella.  344.  b.       (xo.  Co.  xiS*     Hob.  58.    Plowd.  457.  a.     i.  Ro.  Abr.  0161) 

••  Poit  ejlier.**  The  grantee  hath  eledion  to  bring  a  writ  of 
annuity,  and  charging  the  perfon  onely  to  make  it  peribnall ;  or  to 
diftraine  upon  the  land,  and  to  make  it  reall. 

But  if  a  man  grant  a  rent  charge  to  a  man  and  his  heires,  and  (i.Co.  j^.aad 
dieth,  and  his  wife  bring  a  writ  of  dovt^er  againft  the  heire,  the  Mo.  83.) 
heire  in  barre  of  her  dower  claimes  the  fame  to  be  an  annuity 
and  no  rent  charge ;  yet  the  wife  (hall  recover  her  dower ;  for  he 
cannot  determine  his  eledion  by  claime,  but  by  fuing  of  a  writ  of 
annuity  (as  Littleton  faith),  neither  can  the  heir  have  after  the  en- 
dowment an  annuity  for  the  two  parts ;  for  that  (hould  not  be  ac- 
cording to  the  deed  of  grant,  for  either  the  whole  mud  be  a  rent 
charge,  or  the  whole  an  annuity.     But  Littleton  is  to  be  underflood 
with  fome  limitation:  [^]  for  of  a  rent  granted  for  owelty  of  par-  [rJ29.Airp.a3* 
tition,  a  writ  of  annuity  doth  not  lie,  becaufe  it  is  of  the  nature  of 
\lA,Km  2,  1  ^^^  ^^"^  defcended.     Alfo  of  fuch  a  rent  as  may  be  granted  writh- 
t   Tj*     *J  Qm  ^  ^jggjj  ji  ^rjj  of  annuitie  doth  not  lie,  though  it  be  granted  by 
deed. 

[f]  And  here  it  is  to  be  noted,  that  there  is  no  eledion  given  [/]  Sir  Rowland 
of  two  feverall  things,  as  if  the  grant  were  of  an  annuitie  or  a  robe  Heyward'a  cafr, 
yearely,  &c.  for  there  the  grantor  hath  eledion  at  the  day  to  deliver  *«^*  ^^\ 
which  he  would.     But  here  are  two  remedies  given  for  one  yearely  *  ^  e.^.^o*  a. 
fumme,  and  coofequently  the  grantee  (hall  at  any  time  have  eledion  a.*H.  4,^2.  * 
to  take  which  of  the  remedies  hee  will ;  for  in  all  cafes  where  fe-  6.H.4.  la 
verall  remedies  be  given,  the  party  to  whom  the  law  givcth  the  re-  3^'  H*  ^*  '<^ 
medies,  it  giveih  him  withall  eledion  to  take  which  of  the  remedies  ^*  ^i*'  ***   . 

iie«'>^J-  I.E.  5:1. 

F.N. B.  I2U 
•*  Mes  il  nefHt  fairt  ou  avir  amhideux  emfimhUV     For  then  ie  (Plowd.  439. 

Ihould  recover  one  thing  twice,  which  (hould  be  a  double  charee  to  ^^^  3  V^  ^' 

«K«  «.*^..»^*  1.  Ro.  Abr. 

tne  grantor.  ^  ^ 

Note,  as  to  eledions,  ihefe  diverfities  following:  (1)  f^b.t?;)* 

Fird,  when  nothing  palTeth  to  the  feoffee  or  grantee  before  elec-   2.  Co.  36,  37. 

tion  to  have  the  one  thing  or  the  other,  there  the  eledion  ought  to  1"  *'»^  Rowland 

be  made  in  the  life  of  the  parties,  and  the  heir  or  executor  cannot  K^>'^*'**'»  ^^^ 

make  eledion.   But  when  an  eilate  or  intereft  palTes  immediately  to 

the  feoBfee,  donee,  or  grantee,  there  eledion  may  be  made  by  them, 

or  by  their  heires  or  executors. 

Secondly,  when  one  and  the  fame  thing  paffeth  to  the  donee  or 

grantee,  and  the  donee  or  grantee  hath  eledion  in  what  manner  or 

degree  he  will  talce  this,  there  the  intereH  paffeth  immediately,  and 

the  partie,  his  heires  or  executors,  may  make  eledion  when  they 

wiU. 

Thirdly, 

(i)  [See  Note  136.]  (i)  Lord  Coke  extrads  the  ^i  follow* 

(a)  [See  Note  237.}  ing  rules  concerning  cicdion  verbatim  fron 

his  own  Report*.    See  2.  Co.  36.  b« 


JJb^z^    Cap.  12.  Of  Rente.  ScSt4  zig. 

TtiMy,  whm  clcAkm  Up^tmto  imndl  ftrboh  Acit  the  firft 
daftioB  msde  by  aoy  of  cKe  ptHbot  ihaU  fttva. 

FoMrtUjr*  ki  caA  aa  detton  be  givtn  of  two  fev^raO  AingSp  «!• 
waiei  ke»  wkicih  k  tke  Arft  afem;*  and  wkkh  ought  if  doe  the  £rft 
mBU  Audi  hftve  die  oMion.  Mif%  wubl  granteth  a  rent  of  twentic 
(i  JtA,Ak<7a5.  fluUiAgi  or  a  rdbt  lo  one  uti  !•  hi«  hcirei,  the  grimtor  ihall  have  i^ 
^JJ*^^^^  eledion ;  for  he  is  the  firft  agent*  by  payraeiit  of  the  one*  Of  dcji- 
t^^'UokHnl')  ^^^^  ^^  ^^  otbrr.  So  if  a  man  oiak^ch  a  leafe*  rendring  a  rent  or 
«*  9.  E.4«  36.  b.  a  rohCf  the  lefTee  (hall  hare  the  eleAion  cattfd  quSLfupra.  And  witlu 
13.E.  4.  4.  b.  this  mgrce  the  bookes  in  the  *  loargent.  M  But  \x  I  give  uo^  yon 
^  ^v^*  ^*  ^'  ^*  ^^^  ofaiy  hories  in  ay  Aable#  there  you  fhaO  have  the  eledion;  for 
"•  ,  ,?;^7i  you  ihall  be  the  firft  agexit  by  taking  ox  feifare  of  one  of  them. 
^  AC  55.  ^^^  '^  one  mnc  to  another  tivencie  loads  of  bazill  or  tweniie  loads 
3*  £.  >  Jc.        of  majik  to  oe  taken  in  his  ivood  of  D.  there  the  grantee  {hall  bavr 

AC  x75«  eld^n;  Ibr  he  ought  to  doe  the  firft  iSi,/ciL  to  fell  and  take  the 

43.  £.3.  tit.      (injc^ 

(slxf^  25. 41.)       ^^dy*  when  the  thing  granted  is  of  things  aaouall  and  are  to 
[|J2.H.7.23.a.  have  coBtim»ance»  there  the  elefiioa  remaineth  to  the  grantor*  (in 

cafe  where  the  law  giveth  to  him  eledion)  as  we]}  after  the  ^%y,  a^ 

before.    Otberwife  it  is  when  the  things  are  to  be  performed  tmicS 

(Ant  9a  b.       wu.    And  therefore  if  I  grant  to  anouier  for  fife  an  annutde  or  a 

6»  C0.45.}         robe  at  the  feaft  of  Eafter*  and  both  ut  behind*  the  grantee  ou^h( 

to  bring  his  writ  of  anouitie  in  the  dbjuafiive ;  for  if  he  bring  his 

writ  of  aimttitie  for  the  one  onely*  and  recover,  this  judgement  AaO 

^termine  his  ele^ion  for  ever ;  for  he  {hall  aever  have  a  writ  of 

annuiiie  afterwards*  but  a  /cire  facias  upon  the  faid  judgement. 

Which  reaiba*  Fitxbirhtrtt  tt  his  Naiura  Brevitm,  (a)  not  obferv- 

f.  K*  4.  9<k        log*  held  an  opinion  to  the  conuarie.    But  if  1  contra^  with  you  to 

'1?'  \^  ^  ^^  I^^  ^^^  y^^  twentie  (hillings  or  a  robe  at  the  feaft  of  Eafter*  alter 

SdlSS^S^  the  feaft  you  may  bring  an  aaion  of  debt  for  the  one  or  for  the 

(Plowd.  6.  *         Other. 

x.RAAbr.7s6.)      Slxtly*the  feoSce  by  his  a€b  and  wrong  may  lorehiseledion,and 

give  the  iame  to  the  feoffor.  As  if  one  infeoffe  another  of  two 
acres*  to  have  and  to  hold  the  one  tot  life*  and  the  other  in  uite* 
and  he  before  ele^ion  maketh  a  feoffment  of  both;  in  this  caie*  the 
feoffor  ihall  enter  into  which  of  them  he  will*  for  the  zSl  and  wrong 
of  the  feoffee.  (5) 

"  «S*/7  ri€on)ir  iu  briefe  di  mnnuiti$9  dotiquis  tft  la  ttrre  tS/charge  J0 
iiiflreffe,'*    Here  is  to  be  obierved*  that  tbis  determination  of  the 
cle£hon  of  the  grantee  muft  be  b^  a^ion  or  fuit  in  court  of  record ; 
[hi  »f .  £)•  Pycr  [h^  £or  albeit  the  grantee  diftreine  for  the  jrenr*  yet  hee  may  bring 
M4«  ^  a  writ  of  aanujtie  aod  diicharge  the  bnd»    Aod  LittU/$M  putteth 

[1]  F.  N.  B.  his  cafe  here  forely  upoo  a  jnefipvme  in  a  writof  annuitie.  (/ ]  But 
^^H**  h  ^^  the  grantee  doth  bring  a  writ  of  annuitle*  and  at  the  returne 
5*  •  7'  33*  •  thereof  appeare  and  count*  this  is  a  determination  of  his  eleAion  in 
'k]  IS.  E.  2.  a  comt  o/se^ocd*  albeit  he  i^ver  proceedetji  any  further.  [^]  As 
158*  if  a  ndfe  be  exuiowed  fix  efiafn  p^tru^  and  the  huihand  dieth*  the 
wife  hath  cledion  estber  to  Jhave  her  dower  at  the  common  law  or 
€x  efi^fu  patru  (4) ;  if  ibe  bring  a  writ  of  dower  at  the  common 
law*  and  count*  albeit  ihe  recover  not*  yet  Ihall  ihe  never  after 
daime  her  dower  ex  afen/u  patris. 

So 

(a)  See  F.  N.  B.  152.  G.  (4)  See  ace.  Before  Seft.  if 

(3)  [SccJl!lo%6  238,3 


FA]  i>. 
Dower 
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[/]  So  if  the  grantee  bring  an  affifc  for  the  rent,  and  make  his  [/J  io.i.4.  ly. 
plaint,  he  (hall  never  after  bring  a  writ  of  annoide.  But  the  por- 
chafing  of  a  writ  of  annuttie,  and  entrie  of  it  in  court  of  record,  or 
of  an  affife,  is  no  determination  of  the  eledion ;  becaufe  afi  eftranger 
jnay  purchafe  a  writ  in  the  name  of  the  grantee,  and  enter  it  of  re- 
.  cord :  but  if  the  erantee  appeare  therennto,  &c.  then  this  doth 
amoont  to  a  determination  or  his  eledion»  as  hath  been  faid* 

^.   U  1     '*  Smt  refU^wreJ**    Littktw  fpake  immediatdy  before  of  wr  (s.Infl.  139.) 
t5*     ^^trirfitrixnnttity^  but  here  he  faith>«  n^i^^/^rf ;  bccaufc  goods  may  CWnvmife.ifc 


be  replevied  two  manner  of  wayes,  viz.  by  writ,  and  that  is  by  the  ^l/ib 
common  law,  or  by  the  pleint,  and  that  is  by  the  ftatates  for  the  w!'i,^^4^j*> 
more  fpeedy  having  againe  of  the  catteH  and  eoods.    A  rtpU^iM  w.  il  c«.  39. 
lyeth,  as  Liitktom  here  teacheth  us,  where  gooas  are  diftreined  and  Fleu  lik  a.  ca. 
impomided,  the  owner  of  the  goods  may  have  a  writ  ik  refltgiari  ¥>• 
facias^  whereby  the  flierife  is  commanded,  talcing  fnreties  in  that  be- 
halfe,  to  redeliver  the  goods  diftreined  to  the  owner,  or  upon  com-  Marlbr.  ct.  %w 
plaint  made  to  the  flierife  he  ought  to  make  a  replevy  in  the  (Ooar.Pjic 
{county].     Refli^4aiwh  compounded  of  r/  and  f/^gmre,  as  much  as  f  J^h.  6.  Re. 
to  hjf  as  to  redeliver  u^on  piedget  or  fureties ;  and  in  the  ftacute  of  turnede  Vk.  17, 
MttrieMdge^  Mihermre  is  ufed  for  rtpkgiwrt.     [as]  And  the  flierife  (Poft.  i«i.  a.)  * 


Creyned,  whereupon  a  replegian  may  be  foed.    The  formes  of  the  •  R^Kb-.  F.  V. 
writ  yon  (hall  reade  in  the  Regifler  and  F.  N.  B.*  B.  ^. 

of  the 

goodj 

replevy;  becaufe  the  bringing  of  the  replevy  amounts  to  a  dayme  in  U]  33.  £.  > 

law,  and  yciX:^  the  property  in  the  plaintiff.    Bat  in  that  cafe  if  the  K.eplef.  ^-^ 

goods  of  the  villeine  be  taken  by  a  trefpaEc,  the  lord  (hall  have  no  ^"^'J^'}'  '^ 

•  replevy  ;  becaufe  the  vifleine  had  but  a  right.  p  ^\  £^^  P 

If]  But  there  be  two  kinde  of  properties ;  a  generail  properlic,  6.  H.^.^/ 
which  every  abfc^ute  owner  hath;  and  a  fpeciall  propertie,  as  goods  19.  £.  3. 
pledged  or  taken  to  manure  his  lands,  or  the  like ;  and  ot  both  ^^p^*  3^- 
Ihcfe  a  npiegiari  doth  lye.  f ij J^*-  ^-  3-  «^- 

And  albeit  it  be  provided  by  the  ftatute  of  MarUbriJge,  [cap,  21.]  ^J  £  ^*  'ji**^ 
quod  tfi<tC9ttes  pofi  fuerimcniam  indefihi  faQam  ea^  fine  impidimtnto  48.  £.  3.  aoJ 
vel  amiradfSioHe  ejus  fui  diSm  avtrt'a  ceferil,  deliberart  pcffit,  i^Ck  7-  ^-  4-  17- 
[f  ]  yet  where  the  defendant  cJaimes  property,  the  Ihenfe  cannot  C^-J^o-Abr^ja. 

•  proceed;  for  it  is  a  rule  in  law>  that  propeny  ought  to  be  tryed  Mai^br.Val"^ 

.  hy  writ.     And  therefore  in  tJiat  cafe  where  the  tryall  is  by  pleint,  [y]  30.  E.  3,22, 
the  i^aifitife  may  have  a  writ  di  fnprmutt  pr^handi  dtredra  to  the  31.  K.  3. 
iherife  to  trie  the  propertie;  and  if  thereupon  it  be  found  for  the  ^^cp'ev.  35.64. 
plointife,  Jtkfen  «he  Iherife  lo  make  deliverance  (for  ib  be  the  words  of  7  ^  ^^^^^  *^ 
the  writ) ;  and  if  4br  the  <iefendattt,  he  ca«  no  further  proceed.  But  ^'    p^ 
ffnt  is  but  an  emMeU  of  office;  and  there  ore  if  thereby  it  bee  i.  £.4.  9.' 
found  agaiflft  the  plamtife,  yet  he  may  have  a  writ  of  replevy  to  the  1 1*  E.  4. 64. 
iherife;  and  if  he  returne  rtie  <i3aM»e  of  propertie,  &c.  yet  ftall  it  »•£'»«.  I^ycr  17  jp 
proceed  ift  tbe  court  >of  coflMRon  pleas  whore  the  propertie  fhalJ  be  ? '^  Ro^^b^' 
put  in  iflue  and  finally  tried.  And  the  iherife  may  take  a  pleint  upon  ^^'^  \  * 
the  faid  ad  out  of  the  county,  and  make  replevyn  prefently ;  for  it 
fteuld  be  inconvenient  for  the  owner  to  foxbeare  his  cattell  till  the 
county  day. 

z  It 
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Jr]  5.B.  )•  38*       [r]  It  b  to  be  noted,  that  a  man  cannot  claime  propertie  by  hts 
''*  «'  ^  p         batli/e  or  fervant ;  and  the  reafon  is,  for  that  if  the  clay  me  fau  oat 

PnbT'i!    ^'*  ^  ^  ^'^^  ^^  ^^'^  ^  ^"^  ^*^''  ^^  contempt,  which  the  lord  cannot 

be  nnleffe  he  maketh  dayme  himfelfe ;  for  nrmo  pmnittir  fro  alitn^ 
Map  (1). 
34.  H*€»47»  In  a  fpeciaJl  cafe  a  man  may  have  a  replevin  of  goods  not  dif- 

treyned.     As  if  the  mefnc  put  in  his  cattell  in  lieu  of  the  cattell  of 

the  tenant  paravaile,  that  he  is  bound  to  acquite,  he  ihallhave  a  re- 

plevvn  of  ihofe  cattell  that  never  were  diftreyned. 

31*  !•  J.   Oi|c      It  a  man  by  his  deed  grant  a  rent  with  daufe  of  dtftreiTe,  and 

^elivtr.  5«  grant  further,  that  hee  /hall  keep  the  goods  diftreyned  a^ainft 

gages  and  pledges,  until!  the  rent  be  payd,  yet  (hall  the  (herife  re- 
(Poft.  %%%,  b.  plevy  the  goods  diftreyned ;  for  it  is  againft  the  nature  of  fuch  a  dif- 
^^b*! *^^  ^^^^  *^  ^*  irreplcvifable,  and  by  fuai  an-  [invention]  the  curraat 
i'9*  •/  Qf  feplevyns  (hould  be  overthrown  to  the  hindrance  of  the  com- 

mon wealth  ;  and  therefore  it  was  difaJlowed  by  the  whole  court, 
and  awarded  that  the  defendant  ihould  gage  deliverance,  or  elfe  goe 
BnAoB  lib.  4.      to  prifoQ.     And  Bradom  is  of  the  fame  opinion ;  for  he  faith,  EtaUm 
i9*233.  a.  ai^     fftoido  de  njia  obfirudd,  per  brcue  quod  jufiiciit  pr§pur  commMnem  utili'^ 

tatemt  ne  tranjeuntts  ire  diu  impeatantur,  quia  hoc  ejfet  eommuru  dam* 

num;  et  in  hoc  njiceconus  et  juftiuarii  faciant  ficut  fuper  detentionem 

a*veriontm  contra  'vadium  plegiit  propter  communem  utilitatemy  mo  ani" 

malia  diu  inciu/a  pereant ;  which  in  mine  opinion  is  an  excelleat  point 

of  learning. 

«t.  E.  \.  92.  If  the  beafts  of  divers  feverall  men  be  taken,  they  cannot  joyne 

3.  H.  4.  J 2.         in  a  repleg.  but  every  one  muft  have  a  feverall  replevy n  (a)..   And 

34*  W'^-  37*       fo  in  a  replevyn  it  is  a  good  plea  to  fay,  that  the  property  is  to  the 

(c.  Co.iQ,\j)     p^intife  and  to  a  ftrangcr ;  and  where  there  be  two  plaintifes,  that 

the  property  is  to  one  of  them. 
Regift.  fvl  133.       There  is  alfo  a  writ  de  homiue  repltgiando.     But  Littleton  is  ready 

Brad.  fo.  121.     to  give  you  further  inflrudion :  therefore  heare  him* 
&  154.  w.  I. 

a.  ca.  2.  *       **  Et  avonva  le  pri/c,  l^c,  en  court  de  record.^*    Here  it  appeareth, 

y.  N.  B*  66.  b.   *^^^  *"  avowry  in  a  court  of  record,  which  is  in  nature  of  an  action, 

is  a  determination  of  his  eledlion  before  any  judgement  given  (3)* 
And  this  is  a  good  proofc  of  that,  which  hath  beene  formerly  faid  of 
the  writs  of  aonuity  and  aftife  (4). 

«i.  H.  «.  »4.  Elcdio jemel faBa  et  placitum  ieftatum  nompatitur  regreffum.  \  j  i  5i  i« 

P*'Jj*'|?°"-  ^od feml  placMt  in  eUaionihus  amplius  difpliare  nou  potfft.         *•   ^ 

If  a  rent  charge  be  granted  to  A.  and  B*  and  their  heires;  A. 
diftreyneth  the  beafts  of  the  grantor,  and  he  fueth  a  replevin ;  A. 
avoweth  for  himfelfe,  and  maketh  conofance  for  B. ;  A*  dyeth  and 
B,  furviveth :  B.  (hail  not  have  a  writ  of  annuity ;  for  in  that  cafe, 
the  eledion  and  avowry  for  the  rent  of  A*  barreth  B.  of  any  election 
to  make  it  an  annuity,  albeit  he  afTented  not  to  the  avowry. 
(0.  Co.  36.b0         But  here  is  another  diverfity  to  be  obferved  betweene  the  cafe 

afore(aid  of  the  grant  of  the  rent  where  he  (as  hath  beeoe  faid)  may 
make  it  either  reall  or  perfonall,  and  when  a  man  may  have  elec- 
tion to  have  feverall  remedies  for  a  thing  that  is  meerly  perfonall  or 

meerly 

(1)  [Sec  Note  239.]  (3)  Ace.  poft.  t6t.  a,    F.N.  B.  151.  A. 

(2)  [See  Note  140.]  (4)  See  ante  145,  a. 
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meerly  reall  from  the  beginning.    As  if  a  man  may  Kave  an  ac-  t.t.t.  3.  $3.  w 
tion  of  account  or  an  adion  of  debt  at  his  pleafare,  and  be  bringeth  ^7*  ^  3'  '9*  b- 
an  adion  of  account  and  appeare  to  it,  and  after  is  nonfuite,  yet  ^^^  1  tZa!) 
may  he  have  an  adion  of  debt  afterwards;  becanfe  both  anions 
charge  the  perfon.    The  Hke  law  is  of  an  affife,  and  of  a  writ  of 
entry  in  the  natnre  of  an  affife^  and  the  like. 


Se6t,  220. 


JTEM^Ji  home  voile  qu^un  auter  A  LSO^   if  t  man  would  that 

averoit  un  rent  charge  ijuant  bors  ^^  another  fhould  have  a  rent  charge 

eUja  terre^  mes  il  ne  voile  que  fa  per^  ilTuing  out  of  his  land,  but  would  not 

fin  foit  charge  en  afcun  maner  per  that  bis  perfon  be  charged  in  any 

triefe  (T annuities  dtnques  il  poit  aver  manner  by  a  writ  of  annuity,  then  bee 

tiet  elaufe  en  la  fine  de  fin  fait :    Pro-  may  have  fuch  a  daufe  in  the  end  of 

vifo  femper,  quod  prxfens  fcriptum,  his  deed:  Provided. alwaiesy  that  this 

nee  aliquid  in  eo  fpecificatum,  non  prefent  writings  nor  any  thing  therein 

aliqualiter  fe  extendat  ad  onerandun^  fpecified^  Jhall  any  way  extend  to  charge 

penbnam  meam  per  breve  vei  a£Uo-  nvf  perfon  by  a  writ  or  an  aSion  ofaH'^ 

nem  de  annuitatey  fed  tantummodo  ad  nuity^  but  only  to  charge  my  lands  and 

onerandum  terras  et  tenementa  mea  tenements  with  the  yearely  rent  afor0^ 

de  annuali  redditu  praediA%  &c.  (i)  faid^  i^c.    Then  the  land  is  cfaargedi. 

Donque^  la  terre  eji  charge^  4t  le  perfon  and  the  perfon  of  the  grantor  di(^ 

del  grantor  difiharge.  charged 

T>  Y  thu  Se^on  it  appeareth,  that  when  in  a  general!  grant  the  law 
^  doth  give  two  remedies,  that  the  grantor  may  provide  that  the 

Srantee  (hall  not  ufe  one  of  them  and  leave  the  party  to  the  other  (  a )  • 
ut  where  the  grantee  hath  but  one  remedy,  there  that  remedy  can-  **•  ^r^'  ^'«'»- 
not  be  barred  by  any  provifo ;  for  fuch  a  provifo  (hould  be  repug*  '*  ^* 
nant  to  the  grant.  (^°^'  7»-) 

^  De  awMoJi  redditu^  fsfc,**    Here  by  (CsTr.)  and  the  cohfeqaent  (i.Ro.  Abr.My. 
of  this  Sedion  bee  implyed  divers  excellent  points  of  learning,  viz.  Hutt.  33.) 
If  a  -man  by  his  dcede  granteth  a  rent  charge  out  of  the  mannour  of 
Dale  (wherein  the  grantor  hath  nothing)  with  fuch  a  provifo  that  So  it  was  rtfolv- 
ic  ihall  not  charge  his  perfon ;  albeit  tl^  repngnancie  do|h  not  ap-  td  by  the  juftices 
peare  in  the  deed,  yet  the  provifo  taketh  away  the  whole  effeft  of  1"  *'■  ^'?-  " 
the  grant,  And  therefore  is  in  judgement  of  law  repugnant ;  for  upon  {lylrntlu'  "^'^ 
the  matter  it  is  but  a  grant  of  an  annuity,  provided  that  it  (hall  not  ^h.  6,  53. 
charge  his  perfon  (3).  For  which  caufe  our  aathor  putteth  his  cafe 
of  a  rent  charge  ifluing  truly  out  of  land.    But  if  a  roan  by  his  deed 
grant  a  rent  charge  out  of  land,  provided  that  it  (hall  not  charge  the 
bnd»  albeit  the  grantee  hath  a  double  remedy,  as  hath  beene  faid,  yet 
the  provifo  is  repugnant ;  becaufe  the  land  is  exprefly  charged  with 
the  rent^  bot  the  writ  of  annuity  is  but  implyed  in  the  grant,  and 
therefore  that  may  bee  retrained  without  any  repugnancie,  and  fuf- 
£ci^t  remedy  left  for  the  grantee  ;  for  which  cauie  our  author  put- 
tetH  his  cafe  of  the  rellraint  of  bringing  a  writ  of  annuity.  And  yet 

in 

(1)  For  the  operation  of  this  fi»t  of /rv-        (%)  Sec  poft.  286.  a.  8c  b.  393.  a. 
tnftf  iee  Dy.  aas.  ^  and  a.  Co.  7^*  >•  U)  Ace  in  BtvUiman's  caic^  6.  Co.  58.  fa^ 
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Of  RcnK. 


Se^  241. 


CEniDicriiy.  in  Tone  ctfes  where  there  i»  a  provifo  in  the  dttd  that  the  rraotee  [14,5, 

(hall  not  in  any  fort  charge  the  perfon  of  the  grantor  genersdly,  not-  ^  ^ 


(4.  Co.  49.  • 
*f.  Co*  39.  b. 
6.  Co.  4i.h. 
Poft.  i6i«  ft.) 


(?oft.  aoj.  b. 

i.Co.  72- A.) 


51.  AflT.  D.  I. 
Vide  Sf  tt.  \9a. 
(Crt).  r)i7.  Sj^ 
f.  Ro.  Ahr,  c4c. 
Mo.  Six.) 


*  Lib.  3.  csp» 
ie  Comiic. 

(10.  Co.  139.  •• 
Hob.  191.  Cro. 
Cha,  555.) 


withftanding  the  perfon  of  the  grantor  (hall  be  charged.  At  if  a 
man  grant  a  rent  charge  oot  of  certaine  landi  to  another  for  life, 
with  iuch  zfrrvifo\  the  rent  is  behinde ;  the  grantee  dyeth;  the 
exccinors  ot  the  grantee  (hall  hare  an  aAkm  of  debt-  aeainft  tbe 
grantori  and  charge  his  perfon  for  the  arrerages  in  the  life  of 
the  grantee ;  becaufe  the  executors  have  no  other  remedr  agunft 
the  grantor  for  the  arrerages ;  for  diilreine  they  cannot,  becaufe  the 
eilate  in  the  rent  is  deterintned>  and  the  provifo  cinnot  leave  the 
executors  without  remedy,  as  appeareth  by  that  which  hath  beene 
iaid.  (i)  And  therefore  our  author  pmteth  his  cafe  of  a  rent 
charge  continuing,  And  here  is  to  be  obferved>  that  this  word 
(prpvi/oj  hath  divers  operations.  Sometiroe  i:  worketh  a  aaalifi- 
cation  or  limi cation,  and  (o  it  is  taken  here,  and  often  m  oor 
bookes ;  fomeiime  a  condition;  and  fometime  a  covenant :  whereof 
you  ihall  reade  more  hereafter*  Sefl.  jzo. 

"  En  U  fine  ile/onfait.^*    Here  LitikiQn  f  otteth  hts  cafe  of  one 
deed.     But  ihounh  the  grant  be  j^ererall,  and  want  fgch  a  provifo,' 
yet  may  the  grantee  by  another  cferd  by  way  of  dcfeafance  grant, 
that  he  (hall  not  charga  the  perfcn  of  the  grantor,  and  that  u  hoe 
bring  a  writ  of  annaity,  tlat  the  rent  Ihall  ceafe. 

*«  Nee  aliqutd  in  ic  ffecificatum^  nin  ahqupiiitir  ft  extendat^  fcfr.*' 
Here  is  to  be  obferved  a  double  negaiivc,  necy  and  Ma^  which  in 
grammatical!  condruflion  amCuiUeth  to  an  afiirm&tive ;  for  KegatlQ 
uefiruit  Megaiienem,  it  amhsfaciunt  aff.rtnatiruum.  Yet  the  law,  that 
principally  refpedeth  fubftancr,  doth  judge  the  provifo  to  be  a 
negative  according  to  the  intent  of  the  parties,  and  not  according 
to  grammaticall  conftrudlion,  to  the  end  the  provifo  may  take  e^ 
feft;  and  the  like  you  fliall  finde  hereafter  in  i////c'.'o/i.  •  Mala 
grammatUa  /ton  'vifiat  cartanu  Here  our  author  putteth  his  cafe 
of  one  grantor.  Put  then  the  cafe,  that  A.  and  B,  being  joynte- 
nants  of  lands  in  fee  by  their  deed  grant  a  rent  charge  out  of  tho(e 
lands,  provided  that  the  grantee  fhall  not  cliarge  the  perfos  of  u/. 
in  t!«'s  cafe  if  the  grantee  bringeth  a  writ  of  annuity,  he  muft  charge 
the  perfon  of  .5.  only. 


Scd.  221. 


TTE  M^  ft  hom^faii  tUlfait  tn  iUl 
•*  manefy  que  ft  A.  de  B.  nefiit  an- 
nuelment  pay  tilfeaftde  Noel  pur  terme 
it  la  vie  xx.  s.  de  loyal  monyy  que  adon-^^ 

Iues  bien  Urroit  a  tneme  cefluy  A.  de 
L  a  dijireiner  pur  ceo  en  le  manor  de 
F.  ^c.  ceo  ejl  bone  rent  charge  ;  pur 
HO  que  U  munor  eji  charge  ove  le  rent 

per 


A  L  S  Q^  if  one  make  a  deed  Sb 
"^  this  rtianner,  that  if  ^,  of  B.-  be 
not  ycarcly  payed  at  the  feaft  of  Chrift- 
maffc  for  terme  of  his  life  xx.  s.  of  law* 
full  money,  that  then  it  fcall  be  lawr 
full  for  the  (aid  A*  of  5.  to  di(^reync 
for  chis  in  the  inannor  of  A  Ssc.  this 
is  a  good  rent  charge  j  Ix^c^iufe  the 

mannor 


(1)  [Set  Note  141.] 


Lib%  2. 


t3f  Rents* 


Sedl.  231* 


fir  Voy  de  J&ftres  (3)  5  rf  w^rr^f  iy 
ferjan  de  celuy^  qu$  fait  tiel fatty  eft 
dtjcharge  en  tiel  cafe  de  aSfion  fannu- 
iUe^  pur  ceo  que  Unegranta  per  fin  fait 
f^un  annuitU  a  U  dit  A.  de  B.  mes 
granta  tantfaUnunt^  quHlpiit  dijireiner 
fur  iM  annuities  b^c* 


manner  is  charged  with  the  rent  by 
way  of  diftrefle ;  and  yet  the  perfon  of 
him)  which  makes  fuch  deed,  is  dif^ 
charged  in  this  cafe  of  an  adion  of 
annuitie,  becaufe  he  doth  not  grant  by 
his  deed  any  annuitie  to  th^  iald  ^.  q[ 
£•  but  granteth  only,  that  he  maf 
diftreine  for  fuch  annuitre,  &c« 


•*  QVE  fi  A.  dt^  B.*'    Here  [warn!  words  to  precede  thefe^ 

tt  appeareth  in' the  originall  (2)  ;  and  fo  it  appeareth  in  the  dole  of  ^4*) 
this  Se^on,  ytz.  mes  granta  tantfiUment  que  il  poet  dijfr^ner*     And 
without  foch  a  grant  the  daufe  ihould  be  imperfect. 

,    •;  Pitr  eeo  gut  le  mamter  eft  charge  c*ve  le  rent  per  'pne  de  dtftreffi^^ 

And  yet  no  rent  is  exprefl'y  granted  out  of  the  mannor.     But,  by  (Plowt.  139.) 

th^  grant  that  he  fhall  difb-euM  for  fuch  a  yearely  fummc  of  money; 

in  judgement  of  law  the  mannor  is  charged  with  the  rent ;  but  the 

pcrfbn  of  the  grantor'  cannot  be  charged,  becaafe  he  exprefly 

granteth  no  rent,  for  that  would  charge  his  perfon ;  but  that  tht 

grantee  ihoold  diftreine,  ^c.  which  only  chargeth  the  land. 


•7. 


a."|      "  ^'  i//ff/  diftreyner  pnr  tiel  annuity^  bTr.'*  ' 
-^  *    Here  by  {^c.)  many  points  worthy  of  ob(eri 


ob(ervatioa  are  implyed,  «^-  A(C  p.  u 
Viz.  if  a  man  ftifed  of  lands  in  fee  bindeth  his  goods  and  lands  to  *^*  ^  3*  3^* 
the  payment  of  a  yearly  rent  to  A.  de  i?.  this  is  a  good  rent  charge  ^'  j^  ^^'i*. 
with  power  to  diflreine,  albeit  there  be  no  expreife  words  of  charge;   10.  A/t!  24. 
nor  to  diflreine.     Or.  in  thefe  words,  OhUgo  maneriuM  metah  de  C.   31*  AfT.  p.  iy« 
tt  omnia  bona  in  diito  manerio  ex/ftent'  A.  ie  B.  in  annuo  rtdditu  de  33-  A^*  (>) 
xx^  I,  ad  difirinzend^  per  halinfum  domini  reeis  pro  redditu  prmdiSo,    .i?"^**?  Itl-* 
nj  this  grant  a  rent  charge  iffueth  out  of  the  mannor  ;  and  where  6^. 
the  words  be^  ad  diftringendum  per  hali^um  domini  regis,  this  is  for 
the  advantage  of.  the  grantee.     And  therefore  the  king's  baily 
Ihonld  be  bac  his  minifter  to  diftreine  for  his  rent ;  and  that  which 
he  may  doe  by  his  ferVant,  he  may  doe  by  himfelfe  or  by  any  other 
cf  his  fervants  (2). 

If  a  man  by  deed,  grant  a  rent  of  forty  flullings  to  another  out  7'  9^*  *>  H-  ^ 
of  his  mannor  of  Dale,  to  have  and  to  perceive- to  him  and  his  B»tttluic4f. 
heirs,  and  grant  over  by  the  fame  deed^  that  if  the  rent  be  be« 
hind,  that  the  grantee  (hall  diflreine  in  the  mannor  of  Sale  (be  the 
mannor  of  SJe  in  the  fame  county  or  in  another  county,  and  bee 
this  grant  by  one  deed  or  divers  deeds),  the  r(nt  is  eneJy  iiTuing 
pnt  of  the  mannor  of  /).  and  it  is  buf  a  paine  that  he  ihall  diflreine 
in  the  mannor  of  S.;  but  both  che  mannors  are  charged,  the  one 
with  the  rent,  and  the  other  with  a  diflre/Te  for  the  rent )  the  one 
liTuing  oot  of  the  land,  and  the  other  to  be  taken  upon  the  land. 
And  whereas  our  author  "puts  his  cafe  of  a  grant  for  life  ;  {o  it  is  it 
1  grant  to  you,  that  you  angl  your  heires,  or  the  heires  of  your  body^ 
"■  ^  '     IhaU 


^  «' 


*  (1)  The  words,  here  ftated  by  lord  Coke 
to  be  in  the  Mrigtoal,  are  not  in  h.  and  M* 
AorRoh. 

(3)  I9  L.  an4  Mt  and  in  Roh.  &fc.  s% 
added* 


[14-7.  a.] 

( 1 )  Inftead  of  AJ.  it  ihould  fee  ff.  5. 

(a)  What  follows  on  this  fide  of  the  fc* 
lio  is  taken  almoil  verbatim  from  Butts'  cal^, 
in  7.  Co.  23.  a* 

£e  a 


Lib.  34    Cap.  I*.  Of  Rents. '  Sc^  2±U 

ftall  dsftreine  fbv  a  rent  of  forty  ihilliiigi  wichio  my  maonor  of  S* 

this  by  conftrodion  in  law  (hall  amoant  to' a  ^rantof  a  rent  oot  of 

iny  mannor  of  5.  in  fee  fimple  or  fee  railc ;  for  if  this  fliall  not 

amoant  xp  a  grant  of  a  rent,  the  grant  (hall- be  of  little  force  of 

eflfedl*  if  the  grantee  fhall  have  bot  a  bare  diffreiTe  and  no  rent  in 

him  i  for  then  he  fiiatl  never  have  an  aiTrfe  of  this,  ftc.     And  this 

*  3-  £•  |.  It.      }s  the  rcafon,  that  it  is  fo  often  juled  and  refolved  *»  that  this 

\  ^A(r   ^'        amoonts  to  a  grant  of  a  rent  fir  conftruf^ion  of  law,  «/  rt^  magis 

it  £.  t.^t!^    nfaimif   And  all  this »  necelTarily  implyed  in  the  {^c)  and  in  this 

Grants  64.         cafe  the  grantee  (hall  not  have  a  writ  of  annuity,  as  our  aathor 

tt.  £.  ).  3ft.      Mth.    And  whereas  oor  author  putteth  hS'cafe  where  the  diftrtf^ 

^^'  ^^^'         *'  '^  ^  taken  in  the  fame  land  oot  of  which  the  rent  by  conftmc- 

JJ[  E.  1  'iV.ti.  ^^  ®' ^■'^  '*  iffmng,  hereby  is  implyed,  that  if  a  rem  be  granted 

1.  H.  4.  f oJ    *  ^^'  ^^  ^^^  mannor  of  D.  and  the  grantor  gra»t  over,  that  if  the 

9*  H.  ^  9.  rent  be  behinde,  the  rrantee  (hall  diftreine  for  the  iaaae  rent  in  the 

aa.  H.  6. 11.       mannor  of  S.  this  is  out  a  penalty  in  the  mannor  of  S»  for  three 

(5^C^S5.         caufes. 

2i»  YiT%  the  law  needs  not  to  make  cenftrndion  that  this  fliaS 

amount  to  a  grant  of  a  rent,  for  here  a  rent  is  expredy  giaated  te 
be  ifluing  out  of  the  mannor  of  D.  and  the  parties  have  expredy 
limited  out  of  what  land  the  rent  (hall  iflue,  and  upon  what  land 
the  diHreiTe  (hall  be  taken,  and  the  law  will  not  make  an  expofition 
againft  the  exprefie  words  and  intention  of  the  parties,  which  thit 
way  (lands  with  the  rule  of  the  law.  >  ^eties  in  'verbis  nulla  efi  am- 
higuitas  ihi  nulla  expofitio  lonira  ^v^ba  exprtjfa  fiemia  ejt. 

Secondly,  if  in  this  cafe  this  fliall  amount  to  a  ^rant  of  a  rent  oot 
of  the  mannor  of  ^.  then  the  grantor  (hall  be  twice  charged.  For 
if  the  grantee  bringeth  a  wiit  of  annuity,  this  (hall  extend  onely 
to  the  maniwr  of  Z). ;  for  upon  the  grant  of  a  difbreiTe  in  the  man- 
nor of  B,  no  writ  of  annuity  lyeth,  becaoie  the  mannor  of  3.  is  only 
charged,  and  not  the  perfon  of  the  grantor  as  to  this  (3) ;  and 
for  this  caufe  the  bringing  of  the  writ  of  annuity  cannot  difchargc 
the  mannor  of  ^.  of  any  rent:  and  fo  the  law  by  condrudtioa 
•gainft  the  words  and  the  intention  of  the  parties  (hall  doe  injury^ 
to  the  grantor  to  charge  him  twice. 

Thirdly,  if  in  fuch  cafe  the  mannor  of  ^.  in  which  the  difirefle  it 

only  Ibnited,  (hall  be  in  another  county,  then  it  hath  beene  often 

adjudged,  that  the  rent  (hall  not  i(rue  out  of  the  fame,  but  the  dif- 

^      treiTe  (hall  be  as  a  meane  and  remedy  to  com  pell  the  tenant  of  the 

fc*      c"'*  ?*"^  ^^  P*^        ^^^^^'     *^"^  *'  ^**  ^^'*''  '^*^  ^**  **®  diverfity 

s!  Air.V  10*^'  '"/c^^^^n*  that  the  law  in  conftru£lion  (hall  make  the  rent  to  be  if- 

i!e«  3. 11.  ^u'ng  out  of  this,  when  it  lyeth  in  the  fame  county,  and  not  when 

Vide  9.  £•  3. 13.  it  lyeth  in  feverall  cbunties;  for  the  words  in  both  cafes  are  all 

31.  AfT.  27.  one,  and  there  is  no  reafon  to  fay  that  he  (hall  faile  of  a  recovery 

Jo  Aff  A?'  ^y  *^^^  (4^  ^^^  ^^  bookes  in  1.  Aff.p.  10.  and  I.E.  3.  ai.  an4 

10.  £.  3. 18.  ^her  bookes  doe  not  fay  that  the  rent  ifTueth  in  this  cafe  out  of 

a.E.ft.  Afr.360.  both«  but  that  the  land  in.  which  the  diftreiTe  (hall  be  taken  ia 

s.  AiT.  ro.  charged ;  and  this  is  true,  for  it  is  charged  with  thediftreflTe.    And 

L  tr^/*  inafmuch  as  it  was  charged  with  the  diftrefie,  their  opinion  was,  that 

aa!  Ain^?  the  tenants  of  both  of  them  (hall  be  named  in  the  aflife.    And  the 

3 1  \  hsL  vj*  opinion  offincbJen,  in  4.1 .  £ .  3 . 1 3.  was  affirmed  to  be  good  law,  that 

^>  £.  3.  ji^  the  mannor  of  /><  oot  of  which  the  rent  is  granted,  be  recovered 

AfRfie  j$6»         by  an  elder  title,  that  all  the  rent  is  extinA  (c) ;.  but  if  the  muk^. 
4J«E.  3.  13.         ' 

ftr  FiodiiCB. 

(s)  Acc.  ant.  i4(.  b.  (5)  [See  Notaafj.] 

(4}  [  See  Note  a4i0 
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nor  of  S.  in  whicK  the  diftrefle  is  limited,  be  evifled,  yet  all  the 

rent  remains  *•     So  if  the  grantee  purchafe  parcell  of  the  mannor  *Videi7.£.4*6« 

of  S.  the  rent  it  not  extinft,  for  that  the  rent  iffueth  onely  out  of  ^TJ^'j^^*^*^***  . 

7m  dJ\  *hc  mannor  of /)•  (i).  And  it  is  faid,  that  if  a  man  grant  a  rent  feqiieo*  "*** 
out  of  three  acres,  and  grant  over,  that  if  the  rent  be  behipd,  tha(  ^ 
he  fiiall  diftieine  for  the  rent  in  one  of  the  acres,  this  rent  is  entire* 
and  cannot  be  a  rent  fecke  out  of  two  acres,  and  a  rent  charge  out 
of  the  third  acre,  and  therefore  it  is  a  rent  fecke  for  the  whole ;  and 
yet  hee  ihall  diftreine  for  this  in  the  third  acre.  So  if  a  rent  be 
granted  to  two  and  to  thor  heires  out  of  an  acre  of  land,  and  that 
It  (hall  be  lawful!  for  one  of  them  and  his  heires  to  diflreine  for 
tbb  in  the  fame  acre,  this  is  a  rent  fecke ;  for  infomuch  as  they 
itand  joyntly  ieifed  of  one  in  tire  rent,  it  cannot  be  as  to  the  one  a 
rent  fecke,  and  as  to  the  other  a  rent  charge,  and  this  diftreiTe  is 
as  an  appurtenant  to  the  rent :  and  therefore  if  he  which  hath  the 
rent  dieth,  the  furvivor  ihall  diftreine;  and  if  both  grant  over 
the  rent  to  another,  he  ihall  diilreine  for  this.  But  if  a  man  grant  a 
rent  oat  of  Blacke  Acre  to  one  and  to  his  heires,  and  grant  to  him 
that  he  may  diftreine  for  this  in  the  iame  acre  for  terme  of  his  life« 
this  is  a  rent  charge  for  his  life,  and  a  rent  fecke  after,  div$rjis 
timforilms.  Otherwife  it  is  if  the  diftrefle  be  limited  for  certaine 
yeares  in  the  fame  land,  there  this  remaines  a  rent  fecke  intirely«  ^ 
for  that  the  fee  and  the  freehold  is  feck  in  fuch  cafe. 

If  a  man  feifed  of  lands  in  fee  (z),  and  poireiTed  of  a  terme  for  (^;  Co,  i3«) 
many  yeares,  grant  a  rent  out  of  both  for  lite  in  taile  or  in  fee,  with 
claufe.  of  diftrefle  out  of  both,  this  rent  being  a  freehold  doth  iflue  * 

cnely  out  of  the  freehold,  and  the  lands  in  kafe  are  onely  charged 
with  a  diftreiTe  (3).    But  if  he  had  granted  the  rent  only  out  of  (Plowd.  sh*  ^ 
the  lands  in  leafe  for  terme  of  the  life  of  the  grantee,  this  had  if-  5*S*  *•) 
fued  out  of  the  terme,  and  the  land  had  beene  tharged  dun^g  the 
terme,  if  the  grantee  lived  fq  long. 

If  a  man  be  feifed  of  twenty  acres  of  land,  and  grant  a  rent  of  as*  H.  6*  so*  W 
twenty  ihillings  pircipiend*  ditualibet  acrd  tirra  mi^^  (that  is)  out 

.  of  every  one  acre  of  my  lana,  this  is  a  feverall  grant  out  of  every 

finrerall  acre,  and  the  grantee  ihall  have  twenty  pounds  in  all.  * 

A*  doth  bargaine  and  fell  land  to  B^  by  indenture,  and  before 
iorelment  the)^  M>th  grant  a  rent  charge  by  deed  to  C*  and  after 
the  indenture  is  inroUed :  fome  have  faid,  that  this  rent  charge  is 
avoided ;  for,  fay  they,  it  was  the  grant  of  j/.  and  by  the  inrolment 
it  hath  relation  to  the  delivery,  which  (fav  they)  ihall  avoid  the 
grant,  notwithftandtne  the  confirmation  of  the  other  which  had  no-  (Cro.  CKt.  1  loi 
thine;  in  the  land  at  that  time.  But  the  grant  is  good,  and  after  the  ^'7*  Cm.  Jam. 
inrounent  by  the  operation  of  the  ftatute  (4),  it  fliall  be  the  grant  ^^'  ^^*' 
of  B,  and  the  confirmation  of  A*  But  if  the  deed  had  not  beene  in- 
rolled,  it  had  beene  the  grant  of  A^  and  the  confirmation  <tf  Bm 
and  {O'fMdcunfui  ffid  datd  the  grant  is  good  (5), 

(x)  See  further  as  to  extingttiihm^t  of        (5)  See  i.  Com.  Dig«  544.  where  naoft  of 

sent,  infra.  '  the  authorities  on  the  relation  of  the  inroU- 

C%)  The  ca&  here  ftated  is  Butts*  Cdk^  ment  of  a  tnrgain  and  fide  to  iu  cxtcmion 

5.  Co.  ft).-  are  referred  to.    See  alfopoft*  sS6*a.aad 

't)  See  poft.  196.  b.  &  i97«.a»  Hynde's  caie,  4*  Co.  71.  a* 


Si 


}s7«B.f«f^i4» 


"•S  "Sea, 


Lib.  2«     Cap.  12.        Of  Rents. 


ScGLizu 


Scd.     222* 


TT  E  M^  ft  h^me  ai  un  Pent  chargg 
^  41  luy  it  a  jes  htires  ij/uant  bars  dt 
teruin  terrij  5*ii  furcka/e  afcun  parcel 
de  eel  a  luy  et  a  fes  hsins^  Uut  le  rent 
eharge  eft  extirtSfy  et  rannutfie  nvxy 
(6) ;  pur  ceo  que  rent  charge  ne  boit 
per  tul  maner  ejire  apportion.  Alesfi 
Dome^  que  ad  rentferuice^  purchajepar-- 
eel  de  la  terre  dont  te  rent  eft  ij/uant^ 
cea  n* extii\ouera  tcut^^  mespur  le  parcel. 
Car  tent  Jlrvice  en  t'nl  cat  pcit  eJlre 
Mpfortion  fclonque  le  value  de  la  terre* 
Mesji  un  iient/a  terre  de  fon  fesgnior 
per  le  fervice  de  render  a  Ton  feignior 
annui  intent  a  tielfeafi  un  chival^  ou  un 
ifl  eron  d'ct^  oueen  clove^  gylofl  r,  «r  bu* 
jiifntodii  ft  en  tiel  cas  le  feignior  jpur-- 
ckajt  parcel  de  la  ferre^  tielfervtce  efi 
ale  \  pur  ceo  que  ttel  fervice  ne  poit 
ift re  fever  ne  apportion. 


ALSO,  if  a  nuDi  bath  a  lent 
charge  to  him  and  to  his  hdres 
ifluing  out  of  certaine  land,  if  hce 
purchafe  any  parceli  of  this  to  him  and 
to  his  heires,  all  the  rent  charge  isex- 
tinfl,  and  the  annuitte  alio ;  becaufe 
die  rent  charge  cannot  by  fuch  man* 
ner  bee  apportioned,  nxxt  if  a  man^ 
vhich  hath  a  rent  fervice,  purchafe 
parcel  of  the  land  out  of  which  the 
rent  is  ifluing,  this  fiul  not  extinguifh 
all,  but  for  the  parcel.  For  a  rent 
fervice  in  futh  cafe  may  be  apportion- 
ed according  to  the  value  of  the  land* 
But  if  one  holdeth  his  land  of  his  lord 
by  the  fervice  to  render  to  his  lord 
yearely  at  fuch  a  feaft  a  horfe,  a  goldea* 
fpeare>  or  a  clove,  eiliiilower,  and  fuch 
like  ;  if  in  this  Cafe  the  lord  purchafe  ' 
parceli  of  the  land,  fuch  fervice  is 
ulcen  away ;  becaufe  fuch  fervice. 
cannot  be  fevered  nor  apportioned. 


•■    tpXTJNCT^^  commcth  of  the  verbe /jrff'a^virf »  todeAroyk 
-^  or  put  out ;  and  a  rent  it  faid  to  be  extiogiiifhed,  when  it 
is  deftrokd  and  put  out. 


(a.lnft.  50 J, 
504.) 


la]X>o€t  & 
Stud.  lib.  2. 
cap.  16. 
41.  H.7.  s. 
41.  £.  3.  58. 


**  Jpp^tion.**  This  commeth  of  the  word  poriio,  qnafi  partiop, 
which  iignifieih  a  part'  of  the  whole ;  and  apportion  figniheth  a 
divilioa  or  partition  of  a  rent,  common »  &€•  or  a  making  of  it  into 
parts. 

[a]  The  reafon  of  this  exiinguiihment  is,  becaufe  the  rent  is. 
intire,  and  againil  common  right,  and  iHuing  out  of  every  part  of. 
the  land,  and  therefore  by  purchafe  of  pare  it  is  extinfl  in  the 
whole,  and  cannot  bee  [^]  apportioned  (7).    Bat  by  adi  in  law  it 
[A]  30.  afl*.  ti;.  may,  as  hereafter  (8)  f&aJl  be  faid.     [c\  if  the  grantee  of  a  rent 
T  i^o  Ab         charge  parchafe  parceli  of  the  land>  and  the  grantor  by  his  deed 
»34.)°      ^'       reciting^  the  faid  purchafe  of  part  granteth  that  hee  may  diltreyne   \iA 
[c]  46. B.  3. 31.   for  the  fame  rent  in  the  refidue  of  the  iajdda.  this  amounteth  to  a.  ** 
14.  Ai!.  p.  14.      new  grant,  and  the  fame  rent  fhall  be  taken  for  the  like  rent  or 

the  fame  in  quantity.  And  io  ic  19  [^]  if  a  man  by  deed  granteth 
a  rent  charge  out.  of  his  land  to  a  man  for  life,  and  granteth  fur- 
ther by  the  iame  deed  that  he  and  hii  heires  may  diltreyne  in  the 

land- 


%b.  Ad.  38. 
(Ant.  146.  b.) 

\d]  %.  H.  4.  19 
(l»od.  3oS^b.) 


(6)  In  L.  and  M.  and  dfo  in  l^oh.  it  i« 
anyinfy  iiiltead  of  OiMuitie  aufi  \  and  To  the 
fcnf    requires. 

(7)  Acc.  Sav.  61^.  Noy  5.  tke  fame  doc- 


trine prevails  as  to  conditions  anil  common 
appjnenant,  and  for  a  like  realbn.  Poft. 
915.  a    Ante  i%%,  a. 

(S)  See  poft.  SeA.  124.  and  fol.  \^^  a* 


Lib.  2.  Of  Rents.  Scdl.  822* 

land  for  the  fame  rent«  this  amountetli  to  a  new  grant  oft  rent  in 
fee  fimplc.  (i) 

Bat  yet  a  rent  charge  by  the  aft  of  the  psrtie  may  in  fome  cafe 
he  apportioned.     As  if  a  man  hath  a  rent  charge  of.20  fhillings^ 
hemay  releafe  tothc  tenant  of  the  land  10  ihillings  or  more  or  leife, 
and  referve  part;  (2)  for  the  grantee  dcaleth  onely  with  that  which  (i-  ^o.  Abr. 
is  his  owne,  viz.  the  rent,  and  dealeth  not  with  the  land,  as  in  cafe  *^5«) 
of  purchafe  of  part.     And  fo  was  it  holden  in  the  common  ^lace,  ^»^'  »4  ^K«» 
HilL  14.  Eliz.  which  T  myfelfe  heard  and  obfcrved.     So  [r]  if  the  [']  9'  ^  6.  jf« 
grantee  of  an  annuity  or  rent  charge  of  20  pound  grant  10  pound  53-   ^  N.  B, 
parcel!  of  the  fame  annuity  or  rent  charge,  and  the  tenant  attorney  '5*'    ' 
hereby  the  annuity  or  rent  charge  is  divided  (3).  ' 

And  [/]  when  the  rent  charge  is  cxtinguilhcd  by  his  purchafe  [/]  »4^«4«4' 
of  part  of  the  land,  he  Ihall  never  have  a  writ  of  annuitie;  becaufe  J^^J^'J^^  -^ 
it  was  by  the  grant  a  rent  charge,  and  he  hath  difcharged  the  ^  u,\^^  ^     * 
land  of  the  rent  charge  by  his  owne  aft  by  purchafe  of  part.     And  9,  H.  6-.  i. 
therefore. he  cannot  oy  writ  of  annuity  qifcharge  the  land  of  the  S'fi-  7-  33- 
diftreflc,  as  Littletou  hath  b^  fore  (4)  faid.  But  if  the  rent  charge  be 
determined  by  the  aft  of  God  or  of  the  law,  yet  the  grantee  may 
have  a  writ  of  annuity.     As  if  tenant  for  another  man's  life  by  his  Ward's  cafe  eH«4 
deed  grant  a  rent  charge  to  one  for  21  yearej,  r^  ^«r  v/V  dieth,  u**^^.** 
the  rent  charge  is  determined;  and  yet  the  grantee  may  have  fo*^,    * 
daring  the  ycares  a  writ  of  annuity  for  the  arrerages  incurred  after     *  ^ 
the  death  of  cefly  que  <uje,  becaufe  the  re -it  charge  did  determine  by 
the  aft  of  God  and  by  the  courfeoflaw.     ASus  legis  nulli  facit 
ifrjurimm.    The  like  law  is,  if  the  land  out  of  which  the  rent  charge 
is  granted  be  recovered  by  an  elder  title,  and  thereby  the  rent 
charge  is  voyded,  yet  the  grantee,  (ball  have  a  writ  of  annuity,  for 
that  the  rent  charge  .is  gvoyded  by  the  courfe  of  law  ;  and  fo  itwa*^ 
holden  in  Wari'^  cafe  above  remembred  againft  an  opinion  obiUr  in  o  h  6  is 
9.  H.  6.  42,  a.  ».    .   .  4». 

*«  Car  rtHt/ern)Ue  en  ttel cafi-poet  gfire  app9rtion.**    Whether  thi* 
tpporuonment  was  at  thexommon  law,  or  oy  force  of  the  ftatute  of  , 

fuia  imptores  terrarum,  hath  beene  a  queftion  in  our  bookes.    •  And  ^'®®*^  *>*• 
It  appcareth  by  Littleton^  that  it  was  fo  at  the  common  law;  for  iS^^TsIe^T+o. 
when  he  citeth  any  thing  provided  by  any  ftatute,  he  citeth  the  ai.  Aflf.  52* 
ilatute,  as  he  hath  done  this  vtry  aft  before.   (5)   Littleton  fpeaketh  3«  AiT.  18. 
here  indefiniiely  of  rent  fervice,  and  there  be  divers  kindes  of  rent  '^'  ^•?* 
Cervices  which   are   not  within  that  ftatote;   and  yet  -fuch  rent  vIdT.'co  r'*" 
fervices  are  apportionable  by  the  common  law.     As  if  a  man  i„  Brucrton's* 
maketh  a  leafe  for  life  or  yeares  referving  a  rent,  and  the.lefTe^  c|fc.  Vid.  8, 
fiirrender  part  to  the  leffor,  the  rent  (hall  be  apportioned.     So  if  C<».  105,  xo6.  i 
^t  leflbr  rccovere^h  part  of  the  land  in  an  aftion  of  waile,  or  en-  ?  **5?'** jjj/^ 
tereth  for  a  forfeiture  in  part,  the  rent  (hall  be  apportioned-  ^'*    p^^  ^^   % 

[^]  So  likewifc  if  ihe  leiTor  granteth  part  of  the  reveriion  to  a  FfJ  14.H.8.  iL 
(Iranger,  the  rent  (hall  be  apportioned ;  for  the  rent  is  incident  to  Vid.  8.  Co.  79. 
the  reverfion.     [/&]  So  it  is  .if  tenant  by  knights  fervice  by  his  {^  J?^^''^''!  "f^ 
la.ft  will  and  teftament '  in  writing  devifeth  the  reverfion  of  two  \^^*  ^^'  ^  c*' . 
parts  of  the  lands,  the  devifee  (hall  have  two  parts  of  the  rent.  it  Vas  adjudged 

intrr  Collins  and  Hardtng.     (ij.  Co.  57.)  {h']  Tdn.  43.  Eliz.  Rot.  243.  Inter  Weft  &  La&ls. 

it  Hi  I.  42  Eiiz.    Roc;  108.  in  commuiii  banco  inter  Ewer  St  Moyle.     ^ 

And 

(i)  [Sec  Note  244.]  (3)  [See  Note  145.] 

f^}  See  a<c.  in  the  comnent  on  ^eft.  537*         (4)  [See  Note  24.6.] 

pott.  fol.  305.  a^    •  -  .  .  .    .   (5)  Ant.  Sect/ 21 6. 

Ec  4 


la 


.  2.    Cap.  12.  Of  Rents.  Scd.  222. 

Atd  tbefe  cafiu  are  m  tntne  opinion^  rightly  tdjod^ad  againft  a 
foddcn  opinion  in  Hiit.  6.  and  7.  £.  6.  reported  by  feneant  BixJkt 
to  the  contrary.  Note»  what  inconvenience  (hoold  follow,  if  by 
the  feverance  of  the  reverfion  the  rent  (honld  be  extb£L 

**  Purcba/i  fareill  i%  la  itffff .**  This  is  intended  of  a  fee  fimpkt 
for  if  there  be  a  lord  and  tenant  of  40  acres  of  land  by  fealty  and  fl^o*  1 

e|S.II.S.  tit  20  (hillings  renx  [1],  if  die  tenant  maketh  a  gift  in  taile»  or  a  leafe 
anguiftment.  for  life  or  yeareSf  of  parcell  thereof  to  the  lord,  in  this  cafe  tho 
Br.48.  ii.£d.3.  j.g^j  0,jjj  jjj^j  be  apportioned  for  anv  part,  bat  the  rent  (hall  be 
M  i!'t  *57.  a.  f«^P«ndcd  for  the  whole :  for  a  rent  icrvice  (faith  LittUtu)  may  be 
iCo\6Sb.A4'  extindt  for  part,  and  apportioned  for  the  reft;  but  a  rent  fervic6 
I.  Re.  Abr.  938.  cannot  be  fufpended  in  part  by  the  aA  of  the  partie*  and  in  iji  for 
9.  Co.  135.  ^)jjjcy  (ij  pgrt.  So  it  is  if  the  Icffor  enter  npon  the  leifec  for  lUe 
j.Ro.Abr.»35.)  ^r  ycarcs  into  part,  and  thereof  diffeife  or  put  out  the  leflee,  the 

reot  is  fufpended  in  the  whole,  and  (hall  not  be  apportioned  for 

•  %u  B.  4*  a9«  Ai^y  P^f ^  And  where  our  boolces  *  fpeake  of  an  apportionment 
9.  E.4.  x«  in  cafe  where  the  lefTor  enters  upon  the  leiTee  in  part,  they  are  to 
?•  H.  6.  ji6.  be  underftood  where  the  leffor  enters  lawfully,  as  npon  a  farren* 
t"  E  r  C^itrnt  ^^^^  fcrfciture,  or  fuch  like,  where  the  rent  is  lawfully  extind  in 
^\\  '  *'  part.  And  yet  by  z€t  in  law  a  rent  fcrvice  may  be  fufpended  in 
(iJjtow  Abr.  part,  and  in  i^  for  part.  •  As  wlien  the  gardian  in  chivalrie  en- 
ftS5-)  treth  into  the  land  of  his  ward  within  age,  now  is  the  feigniorie 
*33'  ^*  t*  fufpended ;  but  if  the  wife  of  the  tenant  be  endowed  of  a  third 
Vowr  13            pj^,.j  q£  jjjg  tenancie,  now  (hall  (he  pay  to  the  lord  the  third  part  of 

♦  30.  AiL  p.  la*  the  rent.     •  And  fo  it  is  if  the  tenant  give  a  part  of  the  tenancie 

to  the  father  of  the  lord  in  taile,  the  father  dieth,  and  this  defcends 
to  the  lord ;  in  this  cafe  by  ad  in  law  the  feigniorie  is  fufpended  in 
part  and  in  eje  for  part,  and  t.ie  fame  law  is  of  a  rent  charge.  (2) 
Likewife  a  feigniorie  niay  be  fufpended  in  part  by  the  ad  of  a 

*  ay*  1. 3«  n*     ftranger.     *  As  if  two  joyntenants  or  coparceners  be  of  a  feigniorie, 

and  one  of  them  diflTeife  the  tenant  of  the  land,  the  other  joyntenant 
or  coparcener  (hall  diftreine  for  his  or  her  moitie. 

Concerning  the  apportionment  of  rents,  there  is  a  difFere nee  be* 
(*]  it.M.4.  jy.  tweene  a  grant  of  a  rent,  and  a  refervation  of  a  rent;  for  [i]  if  a 
x/  ^^L.  ^^°  ^  feifed  of  two  acres  of  land,  of  one  in  fee  (imple,  and  of 
*^]*]^  pj",^     another  in  taile,  and  by  his  deed  grant  a  rent  out  of  both  in  fee,  in 

taile,  for  life,  itc.  and  dieth,  the  land  intailed  is  dii^ barged,  and 

the  land  in  fee  iimple  remaines  charged  with  the  whole  rent  i  for 

againft  his  owne  grant  he  (hall  not  take  advantage  of  the  weake- 

[/Tao. H.  6.  3.    jieffe  of  his  owne  eftate  in  part,     f /I  But  if  he  make  a  gift  in 

\ti*  **       ^^^'  *  ^^^  ^^'  ^^^^  ^^  ^^'  yearns  of  both  acres,  referving  a  rent, 

Ih''erc6«  rE  6.  ^^  donor  or  leflbr  dieth,  the  iiTue  in  taile  avoydeth  the  gift  or 

Pjtrit,  9.E.  3.  leafe,  the  rent  fliall  be  apportioned ;  for  feeing  the  rent  is  referved 

6.'h.  4.  17.        out  of  and  for  the  whole  land,  it  is  reafon  that  when  part  is  evided. 

(s.  Ko.  Abr.       by  an  elder  title,  that  the  donee  or  leffee  (hould  not  be  charged  with 

*^^'  the  whole  rent,  but  that  it  Qiould  be  apportioned  ratably  according 

to  the  value  of  the  land,  as  LittUtw  here  faith. 
W  ^^^'  *  .        [jw]  If  a  man  grant  a  rent  charge  out  .of  two  acres,  and  afiei* 
ttud.li.a.c.i7«  j|jg  grantee  recovereth  one  of  the  acres  againil  the  grantor  by  a 

title  paramount,  the  whole  rent  fhall  iiTue  out  of  the  other  acre : 
but  if  the  recoverie  be  by  a  faint  title  by  covlne,  then  the  rent  ic 
^xttnd  for  the  whole,  becaufe  he  daimeth  under  the  granton 

If 

i 

(s)  (See  Kote  147.]  {%)  [See  Note  %^%.\ 
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If)i  roan  infeoffeth  B,  of  one  acre  in  lee  npon  condition,  and 
jB«  being  feifed  of  another  acre  in  fee  mnteth  a  rent  oat  of  both 
acres  to  the  feoiFor,  who  entreth  into  uie  one  acre  for  the  condi* 
tion  broken*  the  whole  rent  ihall  i&ue  out  of  the  other  acre ;  be* 
caufe  hii  tide  is  paramount  the  (3)  grant.  But  if  a  man  raakedi 
a  leafe  for  life  of  filacke  Acre  and  White  Acre,  referring  two  ihil* 
lings  rent,  upon  condition  that  if  the  leflee  doth  fach  an  tiCk,  &c 
that  then  he  (hall  have  fee  in  Blacke  Acre,  the  lefiee  performes  the 
condition,  albeit  now  by  relation  he  hath  the  fee  fimple  416  udtk^  , 

yet  (hall  the  rent  be  apportioned^  for  that  the  reverfion  of  one  acre 
whereonto  the  rent  was  incident  is  gone  from  the  leiTor ;  and  b 
note  a  diverfitie  betweene  a  rent  in  grolTe  and  a  rent  incident  to  n 
reverfion,  concerning  the  apportionment  thereof*  And  yet  ia  - 
ibme  cafes  a  rent  charge  ihail  not  be  wholly  extinft*  where  the 
grantee  daimeth  from  and  under  the  grancon  As  if  S.  maketh 
a  leafe  of  one  acre  for  life  to  A.  and  A,  is  feifed  of  another  acre 
in  fee,  A.  granteth  a  rent  charge  to  B,  out  of  both  acres,  and  doch 
waft  in  the  acre  which  he  holdeth  for  life,  B»  recovereth  in  waft; 
the  whole  rent  is  not  extind,  but  ftiall  be  apportioned ;  and  yet 
B.  dumeth  the  one  acre  under  A*  And  fo  it  is  if  A»  had  made  a 
leoftment  in  fee,  and  B*  had  entred  for  the  forfeiture,  the  rent 
is  to  be  apportioned,  and  is  not  wholly  extindl :  and  the  reafon 
hereof  is,  for  that  it  is  a  maxime  of  law,  that .  no  man  (hall  take 
advantage  of  his  owne  wrong,  nuUus  ctmmodum  eaptn  fettft  dt  ruw 
Jurid/uafroprid;  {a)  a^Athereforc  feeing  the  waft  and  torfeiuire 
were  committed  by  the  a)Sl  and  wrong  of  the  lefiee,  he  fluU  not 
take  advanuge  thereof  to  extinguifti  the  whole  rent:  and  the 
whole  rent  cannot  ilTue  onely  out  of  the  other  acre,  becaufe  the 
lefibr  hath  the  one  acre  under  the  eftate  of  the  leftee,  and  there- 
fore it  (hall  be  apportioned.  •  If  the  king  give  two  acres  of  land  *  ^fj  ^** 
of  e(|uall  value  to  another  in  fee,  fee  taile.  Tor  life  or  yeares,  re-  IaZ^uG^^* 
ferving  a  rent  of  two  flxitlings,  and  the  one  acre  is  evifUd  b/a  Thccaikioir* 
title  paramount,  the  rent  ihall  be  apportioned.  *    Huatiof  donli 

cafe* 

**  Mes  fi  un  honani  tint  fa  terre^  lie.  f$r  fimtta  di  mulir  4»-  ^*^f*  ^ J^ 
nuilmtni,  f^fr.  ua  chk/aJ,  em  un  ijperon  d*cr,  (sfc,  fi  en  tifl  €a/$  U  ^IXmtmAt^m 
/$igm9r  purcbaje  parcel  de  la  tirre»  tiel/er*uici  eft  alt*  (5)  laupoct* 

**  ChinfolJ*    Ncta,  in  Latine  dtftraritu  is  k  great  horfe,  or  a        ^ 
horfe  of  fervice,  of  the  French  word  diftrkrx  paifridm  a  horfe  to 
travell  on  (1),  of  the  French  word  pal/n^i  and  runeinus  a  nagge  Aiui»€.R.  n 
(you  (hail  often  read  of  them  in  records),  it  commeth  of  the  ItaEan  Kot.  y  War* 
word  rondfio.    But  admit  that  parcel!  of  the  land  holden  by  fach  J'wtoo't  c»in, 
enure  fervice  come  to  the  lord  by  defcent>  whether  (hall  the  entire  ^1  Afl:*,<* 
fervice  wholly  remaine»  or  be  extind  ?     And  it  is  holden,  that  in  |^.  h.  6.  £s^ 
fome  cafes  it  ihall  be  extin^  for  tne  whole,  as  fuit  fervice,  and  fach  %i.  Pi.  Cdm.7ai 
other  entire  annuall  fuit  fervices.     Bat  if  the  fervice  be  to  render  4^.  E.  3. 40. 
yearly  at  fuch  a  feaft  a  horfe«  or  the  like,  and  the  tenant  infeoflfe  the  ^  ^*  *:  ^^ 
father  of  the  lord  of  part,  which  deicends,  yet  the  feoftor  ihall  hold  ^^.'^ 
by  a  horfe,  becaofe  the  fervice  was  multiplied*  and  each  of  them,  a.  Co.  Icy^ 
viss.  the  feoffor  and  the  Jeoffee,  held  by  a  horfe* 

A.  hath 

(3)  See  the  cafe  of  dowcTi  poft.  s^o*  a.         [s40*  a«]| 

(4.)  [See  Note  249.]  (1)  It  ii  vfed  in  tfaia  fcnft  ia  a  Wiit  ha 

^5)  i^  Note  »5o.J  F.  N,  B,  93. ;, 
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A.  kith  conMm  df  ^fttti^y^m/  MM^,in  menty  teres  of  land, 
msA  teme  cf  thcTe  acres  defeend  to  i^. ;  the  common ^»ffi  mm^r^  is 
mcire  and  iffcerttme,  and  cannot  be  apportioned,  but  (hall  remaine* 
Bot  if  it  had  beoi  a  common  certaine  (as  for  ten  beads),  in  that  caie 
the  CMKTkotk  fhodd  be  appof^oned.  And  fo  it  is  ef  common  of  ef- 
tove»s,  of  turharie,  of  pHcharie,  Sec.  And  yet  in  none  of  thefe  cafes. 
the  )defcent»  ^vhich  is  an  ad  in  law,  fball  worke  any  wrong  to  the 
ttrft'tiiumt ;  for  he  (hall  have  that  which  belongeth  to  him,  for  the 
aid  in  law  fliall  worke  xA  wrong  (2), 
F.  N.  B.  209.  If  three  joyntenams  hold  by  an  entire  yeai^  rent,  as  of  a  horfe* 

40.  £.  3.  40.      or  df  a  graine  of  wheat,  and  the  tenatiti  cefle  by  two  yeares,  an^ 

the  lord  recover  two  parts  of  the  land  againft  two  of  them,  and  the 
third  faves  his  part  by  tendring  of  the  rent,  '&c.and  finding  furetie; 
albeit  the  lord  come  to  the  two  parts  by  lawfoH  recovery,  grounded 
vpcm  the  defauk  and  wrong  of  the  two  joptenants,  yet  (hall  the 
entire  annoall  rent  be  extind  (3). 

If  the  tenant  holdeth  by  fealty  and  abn(hell  of  wheat,  or  a  pound 
vtd.  Lftt.  cip.  cf  comyn,  or  of  pepper»  or  fuch  Uke»  and  the  lord  oarchafeth  part 
tcnmt  in  com.  of  the  land»  there  fliall  be  an  apportionment,  as  well  as  if  the  rent 
STcoVi  ».  ^^'^  **  tioaey :  and  yet  if  the  rent  #ere  by  one  graine  of  wheat,  or 
III  BrDerton*  t  <^^  ^^  ^f  tomyn,  Or  One  pepper  come,  by  the  parchafe  of  part,  the 
c»fe.  LUt.  r.  49.  whole  ihoold  be  extinft  Bnt  if  an  entire  fervice  be  fro  bono  fullico^ 
I  J.  H.  7.  12.  b.  as  knights  fervice,  caftle  gard«  comage.  Sec  for  the  defence  of  the 
«4-  H.  i.  realmc,  or  to  repaire  a  bridge  or  a  way,  to  keepe  a  beacon,  or  tft 

Bnwkci.^^'        keepe  the  king's  recoils,  or  for  advancement  of  juftice  and  peace,  • 
35.  H.  6.  6.        ^  U>  ayd  the  Iherife,  or  to  be  conHable  of  England  (4),  though  the 
11.  El.  Dy.  XS5.  ford  pnrchafe  piafl,  the  fervice  ($)  remains.    So  it  is  if  the  tenure 
s6.  E.  3.  be  /fv  9fire  d^oiknis  Jrve  prttarts,  as  to  find  a  preacher,  or  to  pro- 

Avownc  93.        ^jg  ^^^  ornaments  of  fuch  a  church ;  or  pro  of  ere  cbaritatis,  as  to 

niirry  a  poore  virgin,  or  to  bind  a  poore  boy  apprentice,  or  to  fbed  a 
poore  man.  And  )b  note  a  diverfiry  betweene  thefe  cafes  and  entire 
fervke*  for  die  j^rivate  lienefit  of  the  lord. 

Seil.  24  3* 

11/fE  S  fi  une  home  tieni  fa  terre  RUT  if  a  man  hold  his  land  of 

•* '^  i'ttn  auter^  per  homage  fealtie  et  ^  another,  by  homage  fealty  and 

efcuage^  etpercertaifiefintyjifejiignior  efcuage,  and  certaine  rent,  if  the  lord 

furcbafe  farcelde  la  Urre^  Vc.  M  tiei  purchafe  part  of  the  land,  Sec.  in  this^^ 

eas  ie  rent  fcrra  ^tpportim^  tome  ^  cafe  the  tttit  (hall  be  apportioned,  as 

avant  At :    mes  uiHore  en  cfft  cafe  is  afbrefaid  :  but  yet  in  this  cafe  the 

r homage  eifealiy  dtmurroni  enticr  a  le '  homage  and  fealty  abide  entire  to  the 

feignior ;    car    le   feignior    avera    le  lord  \  for  the  lord  (hall  have  the  ho- 

h^mage  tt  fealtie  ae  fofi  tenfmt  pur  le  mage  and  fealty  of  his  tenant  for  the 

remnant  Je  les  tcrrcs  el  tenements  tenus  reft  of  the  lands  and  tenements  holden 

de  luy^  come  U  avoit  adivant  ( i ),  pur  oi  him,  as  hce  had  before,  biecaufe  that 

ceo  qne  iiels  fervices  ne  font  pas  ^annual  fuch  fervtoes  a;ie  not  ycarely  ferviccs, 

fervices^  et  ne  foyeiU  f/ire  apporsiw^mes  and  cannot  bt  a|^)ortioned,  but  the 

Pffcuage  poit  et  ferra  apportion  foloaqtte  cfcuage  may-and  Ihali  bee  apportioned 

Vafferance  ct  raie.  de  ^  terre^  i^c.  according  to  the  quantitie  and  rate  of 

the  land,  &c.  -i 

(%)  This  fame  lAaxim  ts  cited  and  ap-        (4)  See  poft.  165.  a.  ^-  f' 

plied  ant.  fol.  148.  a,  (5)  Ace.  poft.  149.  b. 

(3)  [See  Note  151.J  (i)  \^  L.  &  M«  &c.  iahere  added. 
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^  pURCHJiS  twmlde U  ttm,  AcJ'    Here  by  thn,  tfc  Btn^vtmCttA . 

^  li  implied  xhat  cbc  rcafeiM»  wdierefore  homage  ana  fealty  re-  "W  fupra. 
inaine,  and  arc  notexcindk  in  this  cafe,  are :  Firft,  becaufe.it  can  be  C^*  ^^  **^) 
no  loiTe  to  the  tenant,  as  it  might  in  the  cafe  of  an  horfe  or  other  en- 
tirie  fervice;  for  there  it  may  bee  the  remnftnt  is  not  Aificient  i« 
value  to  pa)f  It.    Secondly,  there  is  no  land,  but  it  rouft  be  holden  5-^*^*  Avaww 
by  fome  fervice  or  other ;  and  homage  and  fealty  are  the  freeil  and  ^ 
leail  chargeable  fervices  to  the  tenant.  *        v 

.  •  ■  '      . 

•*  fur  ceo  fue  4iilfir*oius  nefont  pa/^  annual ftrvicesf  tffc."  This 
is  ratio  una,  but  not  unica^  as  it  appeareth  by  that  whicn  hath  beene 
r  1 4Q.  b.l  ^^^'    If  there  bt  lord  and  tenant  by  fealtie  and  herriot  fervice,  and  (PJ®^^-  ^^'  O 
•'   ^"^  the  iordpurchafc  part  of  the  land,  the  herriot  fervice  is  cxtind,  ?'ca!°"* 

(and  yet  it  is  .not  annuall,.bat  to  bee  paid  at  the  death  of  the  tenant}    TalboVs  cafc 
becaine  it  is  ttiim  and  valuable.  s.  Co.  204. 

2.  H.  7.  IX. 

«  Sdhnqut  fnprantt  et  rate  de  la  terre,  t^r."    Here  is  by  this  Jj^^'j^V**^ 
£hts  t'^r.)  implyed,  that  in  fome  cafes  where  it  is  entire  and  valua-   '  ^'  *' 
ble,  and  not  annual!,  it  fhall  not  (as  hath  beene  fayd)  be  extinguifbed 
by  purchafeof  parts:  •as  knightj  fervice,  which  is  to  be  per-  •  7-  2;  1«H» 
formed  by  t^c  body  t)f  a  man,  if  the  lord  purchafe  part,  yet  the  tc-  7*i!*°^*'  ^^ 
ftore  by  knights  fervice  remained  for  the  reliduc,  quia  fro  honofmh^    '    ^  *°^ 
hco  ^  pro  ^fenfioftt  re^ai ;  (2}  but  the  efcuage  (hall  be  apportioned, 
as  here  Littleton  faith,  becaufe  that  is  for  the  benefit  of  the  lord,  and 
▼ct  it  is  cafuall,  and  not  annuall.    And  where  our  author  fpeaketh  of 
fervices,  it  is  implied  that  a  herriot  cuflome,  though  it  be  entire,  va« 
luable,  and  not  annuall,  by  the  purchafe  of  part  (hall  not  be  extindt*' 
On  the  other  part,  when  the  tenure  is  by  an  eutite  fervice,  and  the 
tenant  aliens  part  of  the  tepancie,  in  what  cafes  the  rent  (hall  be 
multiplyed,  (that  is^  where  the  feoffor  and  the  alienee  (hall  pay  the 
entire  rent  feverally,  (3)  (for  regularly  it  holdeth,  that  ^U4t  in 
fartes  dividi  nequeuntfolida  afinguLispraftantur)  and  where  not,  yon  .^  Bmerttm** 
may  read  at  large  in  my  •  Reports*  ca^  ^,  Co.  t,i. 

And  by  this  (^r.)  is  alfo  implyed,  that  the  apportionment  (hall  Taibot*s  cafe 
Dot  be  according  to  the  quantity  of  the  land,  but  according  to  the  ^«  Co.  104* 
quality  or  valtte  thereof^  (4.)  a$  by  that  which  hath  beene  (aid  ap«  «  ^ 

^ateth«  .  ^  '     f 

Scd.  224. 

IT E My  fih^Tm  ad un  rent  charge^  ALSO^  if  a  man  bath  a  rent 

•^  et  fon  pier  purchafe  parctl  de  ks  te^  ^^  charge,  and  his  father  purchafe 

mments  charges  tnfet^  et  morufi^  et  eel  parcell  of  the  tenements  charged  in 

parcel  defcend  a  fin  fits^  que  ad  If  rent  fee,  and  dieth,iind  this  plrcelldefcends 

charge^  ore  eel  [^)  charge  ferr a  apfor*  to  his  fonne  who  hath  th.c  rent  charge, 

tionfoknque  k  valtte  de  la  terrcy  cotne  now  this  charge  (hall  be  apportioned 

eft  avantdit  de  rent  fervice  \  ^pur  ceo  according  to  the  value  of  the  land,  as 

qat  tiel  portion  di  la  terre  purchafe  per  is  aforefaid  of  rent  fervice;  becaufe 

ia  picre  ne  vient  alfiis  pier  fon  fait  de-  fach  portion  of  the  land  purchafed  by 

mrfKCy  the 

^t)  Acc*  ant.  r49,at  (4)  Ace,  infra,  Se6^.  114. 

(3)  Ast.  67.  bt  \{y  The  word  rent  i$  here  inlerted  in  1.  &  Mi 

*       4 
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mifm^  nus  pir  d^ciiH  it  fir  furfi  M    the  fittlier  comnMh  not  to  the  fame 
liy.  by  bis  owne  fiid|  but  by  ddbent  and 

bycourfe  ofhw. 

5.  E. »,  Awwiie  ^T  o T  E  here  a  diverfity*  when  the  grantee  of  a  rent  charge 
aiJE.  1.  <S.  k  commeth  to  a  part  of  the  land  charged  by  his  owne  ad,  and 

34.  Afl?  1 5  lit    when  by  the  courfe  of  law.  (6) 

Apporciooment. 

K  tl  9  AflT. »».      «4  Purdaji  fmtal  it  Ui  UntmMs  char^  mfa?^     And  fo  it  is  if 

50.  Air.  pL  IS*    the  tenant  nveth  to  the  father  of  the  grantee  part  of  the  land  in  taile. 

and  this  dcTccnd  to  the  grantee*  the  rent  (hall  be  apportioned ;  and 

( Aac  f4S.  b.)     fo  by  aA  in  law  a  rent  charge  siay  bee  fofpended  for  one  part*  and 

in  9jf$  for  another. 

9I.  H.  ^  41.  K  And  fo  it  is»  if  the  father  be  grantee  of  a  rent,  and  the  foo  par- 
chafe  part  of  the  land  charged*  and  the  father  dieth  after  wooie 
death  the  rent  deicends  to  the  fon,  the  rent  fliall  be  apportioned ;  and 
fo  it  is  if  the  grantee  grant  the  rent  to  the  tenant  of  the  Iand»  and  M. 
a  ftranger,  the  rent  is  extind  bat  for  a  moitic.  . 

f^  AA  $a.  If  n  Qan  hath  iflbe  two  daughters,  and  grant  a  rent  charge  out  of  [  1 50*  ^ 

his  land  to  one  of  them,  and  dieth,  the  rent  Ihall  be  apportioned; 
and  if  the  grantee  in  thu  cafe  enfeofeth  another  of  her  part  of  the 
land,  yet  the  moity  of  the  rent  renaineth  ifluing  ont  of  ner  fifler*s 
part,  bccaufe  the  part  of  the  grantee  in  the  land  by  the  deicent  was 
difcharged  of  the  rent.  But  in  all  thefe  cafes  where  the  rent  charge  is 
apportioned  by  a£l  in  law,  yet  ^he  writ  of  annuity  fiiileth ;  for  it  the 
grantee  Ihould  bring  a  writ  of  annnity,  he  muA  ground  it  upon  the 
grant  by  deed,  and  then  muft  he,  as  it  hath  beenc  iaid,  (i)  bring 
It  for  the  whole. 

^'  *•  ^•"•^^y  Anvm  mc  deUtimjmUx  wmfifwrat  iifimu 

Alfo  in  refpcQ  of  the  realty  the  rent  is  apportioned.    But  the 
it  Com.  7S.       perfonalty  is  indivifible,  and  by  a£l  in  law  ihau  not  be  divided.    If 

35.  H.  6.  tiu       execution  be  fued  of  body  and  lands  upon  a  ftatute  merchant  or  fta« 
**^^  *'•         pie,  and  aftdt  the  inheritance  of  part  of  thofe  lands  defcend  to  the 

^     ^  ^        cooufec,  all  the  execution  is  avoided;  for  the  duty  is  perfonalt,  and 
cannot  be  divided  by  adl  in  law  (a)* 

'^  Vi  wtMt  a!fitz  firjmfmt  iimijm^  mtfir  dtfuKtU per  euafi 
dd  Uj.y  If  the  father  within  age  pnrchafe  part  of  the  land  charged, 
and  alieneth  within  age  and  dyeth,  the  fonne  recovereth  in  a  wnt  of. 
.  dumjuit  infra  attOim,  or  entereth ;  in  this  cafe  the  ad  of  law  is  mixt 
with  the  ad  of  the  party,  and  yet  the  rent  (hall  be. apportioned; 
for  after  the  recovery  or  entry  the  fonne  hath  the  land  hf 
difcent. 

So  it  is  in  cafe  the  fonne  recovereth  part  of  the  land  upon  aa 

alienation  by  his  father  dium  wtnjmt  c^mpt  mmhi^  the  rent  mil  ha 

apportioned  for  the  caufe  aforefaid. 

5.  C.ft.  Afow7       A  man  leiied  of  lands  in  fee  takedi  a  wife,  and  maketh  a  feoff*- 

ao6.  ment  in  fee,  the  feoffee  granu  a  rent  charge  of  x.  pound  out  of  the 

land 

(6)  Ace.  ant  147.  b.  ftancet  of  the  indiV i/ibiltty  of  debts  and  per* 

fonal  duties,  ice  P.N.  B.  i^.  a.  Keihr.  106.  a. 

(1)  Ant.  144.  b.  near  the  end.  Match,  5^,  ist 

(1)  Ace.  a.  Vcntr.  327.    For  other  in* 
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hud  to  the  feoffor  and  his  wife  and  to  the  heiret  of  the  hufliand* 

the  huiband  dietht  die  wife  recovereth  the  molty  of  htr  dower  by 

the  cosine;  the  rent  charge  (hall  be  apportioned!  and  (he  may  di(% 

treine  for  &ve  poand,  wluch  is  the  moity  of  the  rent  ( 3) .    In  which 

cafe  two  notable  things  ^e  to  be  obferved.    Firft,  albeit  the  dower 

be  by  relation  or  fidtionof  law  above  the  rent  (4) ,  yet  when  the  wife 

iccovereth  her  dower*  (he  (hall  not  have  her  entire  rent  oat  of  the 

refidue ;  for  a  relation  or  fidion  of  law  (hall  never  worke  a  wroiig  3.  Co.  39.  m 

or  charge  to  a  third  perron,  but  infiBiom  juris  fimper  eft  ^quitas*  Butler  aad 

Secondly,  that  albeit  her  owne  aft  doe  concurre  with  the  ad  in  law»  Bakcr*s  ca6» 

yet  the  rent  (hall  be  apportioned. 


Scft,  225. 


JTBM^  fif§ltfngmr  ti  Hmmty  et 
U  tenant  tient  Je  /on  feigmor  fer 
fiiAy  it  certain^  rent^  it  U  feignior 
grants  U  rent  per  fin  fait  a  un  auterj 
l^c*  refirvant  a  luy  U  fealty^  it  U  ti- 
nant  attuma  at  grantee  ie  U  nnt^  on 
tUl  nnt  ifi^  r^Jick  a  k  grantee ;  pur 
Cio  qui  U^^Umnunis  mfint  tenus  del 
grantor  {s)deU  nnty  nusfont  tenus  del 
ior  fui  nfirvi  a  luyfoakiin 


A  LS  O,  if  there  bee  Jord  and 
-^  tenant,  and  the  tenant  holds  of 
his  lord  by  fealtie  and  certaine  rent, 
and  the  ford  grant  the  rent  by  his 
deed  to  another,  &c.  refisrving  the 
fealty  to  him(eire,  azid  the  tenant  at« 
turncs  to  the  grantee  "of  the  rent,  wm 
this  rent  is  rent  (eck  to  the  grantee  ; 
becau(e  the  tenements  are  not  hoiden 
of  the  grantor  of  the  rent,  but  are 

bolden  of  the  lord  who  raferved  to  him 
the  fealtie. 

^   JiT  le/eiginer  granta  le  rent,  lie.**    So  it  is  if  the  lord  releafe 

-^  the  rent  of  the  tenant  faving  the  fealty,  the  re^t  is  extinft. 
Bat  if  there  be  lord  and  tenant  by  foalty  and  rent,  and  the  lerd  by  xs.  E.  4.  if. 
bis  deed  reciting  the  tenare  releafe  all  his  right  in  the  land  fav«  9-  B.  ]•  x. 
ing  his  faid  rent,  the  feigniory  remaines,  and  he  (hali  have  the  4o-E-3'»*'b. 
rent  as  a  rent  fervice,  and  the  fealty  incident  to  it;  for  the  faid  R^eiwfMt? 
rent  is  as  mach  as  to  fay  the  rent  fenvice  whereanto  fealty  is  inci*  (poa.  15U  a.) 
dent. 

And  if  the  lord  hath  \S\3it  two  daughters  and  dieth,  and  upon  par-  17.  B.  3. 72.  h. 
tition  the  fealtie  is  allotted  to  the  one  and  the  rent  to  the  other,  (he     '  ^       '     '    . 
ihall  have  the  rent  as  a  rent  fecke. 

If  there  be  lord  of  a  manner  and  tenant  by  fealty,  fait  of  coort  X7-  E.  $.  7ft.  h. 

and  rent,  the  lord  grants  the  fealty  faving  to  him  the  fait  of  coort  axui 

rents  the  faving  is  good  for  the  rent,  but  not  for  the  fuit  of  court ; 

t  CO,  b«1  ^>^caafe  the  grantee  can  keepe  no  court,  and  there  is  no  tenure  of 

^  the  grantor,  and  therefore  the  fuit  of  court  is  loft  and  peri£hed  in 

that  cafe. 

If  the  donee  hold  of  the  donor  by  fealty  and  cehaine  rent,  and 
die  donor  grant  the  fenrices  to  another,  and  the  tenant  attnrne,  fome    ' 
have  faid  the  rent  (hall  not  pafl*e,  becaofe  the  rent  cannot  pa(re  bat 
as  a  rent  fervice,  being  granted  by  the  name  of  fervices;  and  the 

.    fealty 

(3)  This  fame  cafe  is  cited  and  approved        («)  Grantee  inflcad  <£ granhtr  In  t,  and 
:  in  ATcou^b^s  cafe,  8.  Co.  x  3  5.  b .  M.  and  Roh.  which  is  agresaUe  to  the  fl«ft 


(4)  See  £e  caft  cf  condition^  ant.  148.    of  the  paflagc. 
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frahy  cannot  paffc,  becaufe  as  hath  bffenc  faMe  (i)  the  fealty  is  m- 
ctdent  infcparabie  to  the.  rcvcrfion-  But  k  fcemcth,  that  rhe  rent 
Iball  pafTe  as  a  rent  feckc  ;  (2)  becaufe  at  the  time  of  the  grant  ic 
was  a  rent  fcrvicc  in  the  grantor>  and  therefore  there  be  words  fnf- 
fident  to  paiTe  it  to  the  grantee,  and  it  is  not  of  neceffity  that  it  (hall 
be  a  rent  lervicc  in  the  hands  of  the  grantee, 
7»  t.  3  b.  Fit«  ^^  there  be  lord  and  tenant  by  firaliy  and  ccrtaine  rent,  and  the 
Wancii's  cAic      lord  by  deed  grant  the  rent  in  fee  faving  the  fealty,  and  grant  further 

by  the  f-ime  deed  that  the  grantee  may  diftrcinc  for  tne  fame  rent 

In  the  tenancy,  albeit  a  dittrefTe  were  incident  to  the  rent  in  the 

hands  of  the  grantor,  and  although  a  tenant  attorne  to  the  grants 

7.  E.  *;•  «•  3.      yet  cannot  the  grantee  diflraine ;  ior  the  diftrefTe  remaines  as  an  ia- 

▲^udged.  ddent  infcparabie  to  tMo  feig niory^  for  then  the  tenant  (hould  be 

fubjeA  to  two  feverall  diHreiles  of  two  feverall  men.     (3)  And  fo  it 

h  if  the  lord  in  that  cafe  grant  the  rent  in  tayle  or  for  [his]  life,  fav-> 

-jng  the  fealty^  atid  farther  grant  tKot  the  grsaceeni^  dtilreinr  ibr 

it,  albeit  the  revcriioR  of  tht  rent  be  a.  rent  fervice,  yet  th#  donee  or 

grantee  ihali  ba¥e  it  bat  as  arcnt  fctkCf  and  (ball  not  diftreio^  for  it, 

3r.  ACT.  31.  Jt  i»  to  bee  obferved,  that  where  aifcnt  fervice  is  becouie  a  rent 

17.  Air  10.         feckc  by  fcverancc  of  the  fame  from  the  feigniory,  that  now  the  na- 

f*N^B'  ''V  D    *^'^  ^^  '^^  ^^^^  ^^  changed;  for  if  the  grantee  purchafe  part  of  the 

il  H.  6.  V*»' "  ^*"^'  ^^^  whole  rent  ibatl  be  extindl.     And  whereas  in  an  aflSfe  far  a 

<t.E.i.  A{r.449.  rent  fervioe,  all  the  tenants  of  the  land  need  not  be  named,  but  fuch 

»8.H.S.Dkr3x.  as  did  the  diHeifin;  yet  in  affife  for  the  rent  fcck^  whfch  foraeHmea 

was  arentiervice,  aU  the  tenanta  mufl  be  naned,  as  incafeof  a  rent 
•  31.  AC  aj.  cbar^'e,  all»it  he  wsre  diffeifed  but  by  one  Ible  leMBt.  *  But  if  xhe 
z%,  A(^*  5>  lord  of  a  mani^or  releafe  the  fealty  to  his  tenant  faving  the  rent,  or 
(Mo.  XC9.  that  a  raefnalty  become  a  rent  by  furplufage,  (4)  thofe  that  are  now 

a.i«o0. 14.)      fccke  (and  fometimes  were  fervice)  are  part  of  the  manner;  bat  a 

rent  charge  cannot  be  part  of  a  oiaxmor..  .... 

^    .  **  J(t0rftf,Ue''    Of  attornemofu  ihall  bee  hereafter  (aid  ia b:» 

proper  chapter  iand  place* 
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77*  ^  mefmt  k  mtmntr  ifi^  lorn  homi  ¥  N  the  fame  rmmner,  where  a  mail 

"^  tUntfa  Urre  per  homage  fealtit  ft  ^  holds  his  land  by  homage  fealty 

cirteint  rtfU^fi  lejkignior  grant  la  rentj  and  certaine  rent,  if  tbe  lord  granrthc 

favant  a  lyy  u-homagf^  tiel  rent  apres  rent,  faving  to  him  the  homage,  fuch 

tiel  grant  eft  rent  fecke,     Mes  la  ou  rent  after  fuch  graot  is  rent  ieck^But 

terres  font  tenus  per  homage . fealty  it  there  where  larid&  are  holdeo  by  ho* 

eertane  rpityfi  lefeighior  voct  granter  mage  fealty  and  certaine  rent,  if  tl»c 

per /on  fait  le  homage,<kfonteuant  a  urn  Iprd  wiD  grant  by.hifi  de^d  the  homage 

autir^  favant  aJuy  le  r4nmant  dMUsfet"  *  of  his  tenut  to  another,  £iving  to  him 

tiices^et  le  tenmU  atturna  a  luyfohnque  the  remnant  of  his  fenrices,  and  the 

li  forme  del  graunti  en  cefi  cafe  U  tenant  atturite  to  him  according  to 

tenant  tiendra  fa  Utre  del  grantee^  et  the  forme  of  the  grant  \  in  this  ca(e 

iejeffmor   qui.  gjranU^   U    homage  tbe. ttntm  ihiUi  hold  hi«  tuiid  of  the 

n^averA  grantee^ 

(1)  Ant.  143*  a.  (3)  fSccNotc«5a.] 

(1)  See  polt.  151.  a.  the  comment  on  Se£t.  (4.)  [See  Note  253.] 

S30.  and  cote  6  theic 


2.                       Of  R«Hts.  Sea.  2«6. 

rfavira  forfpii  Urua  cojfu  fita /hU^  grantee,  and  the  brd  who  gran$^ 

si  m  unque$  dtfireymra  fur  le  rent  ( i ),  the  homage  (ball  have  but  the  rent  2e$ 

pur  ceo  que  hgmage  nefeahie  ne  ^cuagi  a  rent  feck,  and  iha)l  npver  difh-ain  for 

ne^poit iflre  dhfickj  carnuttiel fervid  the  rent,  becaiife  thM  homage    nor 

poit  eftre  dkt  feck*     Cgr  ceh^y  que  ai  feaity  nor   efcuage  cannot  bee  faid 

$u  doit  avfirpQmage  ou  feaUie  oft  ejcu^  fecke,  for  no  fuch  fenrlce  may  be  faid 

age  de  fa  terre^  p4it  per  common  droit  ieck^     For  he»  which  hath  or  ought 

dtftreyneur  pur  cu  s'iffoit  aderere ;  c4tr  to  have  homage  fealty  or  efcuage  c^ 

homage  feabie  et  efcuage,  font  firvicesy  his  land,  may  by  common  right  dif- 

•pir  queux  terres  ou  unementsjont  tenus^  treine  W  it^  if  it  beif  behind  ;  for  ho* 

Vc.  eifont  tieb  que  en  nul  maner  foient  mage  fealtie  and  efeuage  are  fervices, 

sftreprifeifirfquecomefervicesy^c,  by  which  lands  or  tenements  are 
holden,  &c«  and  are  fuch  iervices  as  in  no  manner  can  bee  taken  but  as  fer- 
vices,  &c« 


CI 


OI  le  Jeigtnor  voet  gremter  fer  fonfait  U  boiuage,  i^eJ*    It  is 
*^  to  be  obf6rvcdj  that  where  the  feignioi 


iory  is  by  bomage  fcakf"- 
and  reot*  [a]  if  the  lord  grant  away  the  homage,  the  fealty  ihall  {/]  40.  B.  3. 21^ 
paiTe  $  for  fealty  is  an  incident  infeparable^to  homage  [il,  and  can-  per  Cvriam. 
not  by  any  faving  in  any  grant  be  feporatedVrom  it,  for  homage  W44«^-3;i^f 
cannot  be  fole  or  alone.     But  the  rent  (tho*  it  be  not  favcd)  (hall  not  ,?;  ah:  p.  20!^ 
palFe  in  that  cafe ;  becaofc  the.  r^t  is  not  incident  to  homage ;  and  %^»  Aff.  p  ^ 
lb  it  i^  if  the1%  fete  krd  and  tenant  b}r  fealty  and  rtm,  and  the  lord 
grant  over  the  £taAty  wichont  any  favings»  the  rent  paileth  not  But 
teity  huh  an  mddsnt  kilinaraMe  bek»igi«gio  it^  whith  by  no  far- 
ing caiv  bee  feptratedy  aaa  that  is  a  diftre£ ;  fer,  as  Littleton  faith 

.  .  heje^.n  ff^rvke  cafUK»t  be  iect^  (that  is)  without  ^me  diflte/fe  be-. 

[  I J I  •  a«J  longing  to  it«  for  then  it  ware  not  a  fcrvi«e^.aa4  £>  of  homage  ao4 
efcoagCf 

**  Term  ou  tenements  font- temh  VcJ^    By  this  (fcfr.)  and  out  of 
this  Sedlion  it  may  be  ooUcdked,  that  if  [r]  there  bee  lord  anl[  tc-  W  44-  ?•  r  «9- 
■nant  by  fealty  and  rent,  the  annuair^ent,  which  is  a  profitable  fer-  *  jjj^*  ^ 
vice,  IS  of  higher  and  more  refpefl  in  law  then  the  feaity ;  and  «?£.  j.  j^*^ 
I  therelbre  by  the  grant  of  the  rent  the  fnlty  fball  paffe  as  an  inci-  39.  h.  6. 241  ft|^ 

!  dent  thefevnto ;  but  it  is  an  incident  feparable,^  and  therefore  may  i?-  H.  S.  20* 

be  by  a.  living,  9.9  Littletm  hath  (2)  faid,  feparaced  from  it.    And  ib  '^^  ^-  4*  ^^ 
when  the  tenure  is  by  fealty  and  rent»  and  the  rent  be  recovered, 
the  fealty  fliall  indudedly  bee  recovered,     [d]  -And  where  the  te-  Ifl'Ttm^i'H.t* 
MU9  u  by  iiottiage  fealty  and.  t&d^  by  th»  recover/  of  the  rent  ^^'  nt.  Incidents 
wkh  the  apporten^nces  opon  a  former  right,  the  homage  and  fealty  ^  ^  ^'  ?'  '9* 
alfo  (ball  bee  reftoreA  by  necefflty  and  indulgence  t>f  thebiv;  for  ^[  h.  if^i^ 
feeing  the  law  givetk  tiopr^reife  fof  the  homage  and  fealty/  but  Ibi* 
the  rent  only,  reafon  would,  that  by  the  recovery  of  the  rent  the 
whole  entire  ftigaiory  (hall  beitoClafi^ly  reftored  (3)  inthaf  caft. 
But  if  the  recovery  \>t  mthont  title  (4),  there  the  rent  Is  recovered  i^^  '4*»  *•)• 
as  a  rent  feck,  for  that  worketh  no  more  than  a  grant  *  ;  but  by  *  Vide$ed.X4|* 
the  recovery  of  a  mannor,  whether  it  be  by  title  or  without  txtle>  ho* 
Qiage  fealty  and  all  other  fervices  parcell  of  the  mannor  are  reco* 
!  vexed. 


(t)  In  L.  and  M.  here  follow  thc(ewords»  (2)  8e£l«  %a5«  fo.  150.  a« 

vi  t.  pur  ceo  que  feaUe  ne  poet  efire  fever e  de  (  3  )  [See  Note  2  54..  ] 

konuqge  et*    Jimt  they  are. ate  in  the^Roh.  (4)  [See  Note  155.] 

t«t)aian« 


lib.  2.    Cap*  1 2. 


Of  Rent?; 


Scd*  2ip 


!#)  9.  E«  3.  I* 
p£au  s  JO. «.) 


tertti*  And  albeit,  ferity  cannot  bae  divided  from  homage  hy 
mnt  (as  hath  beene  faid)  yet  by  extioguUhment  it  may  [#].  As 
if  there  be  lord  and  tenant  by  homage  fealty  and  ,  rentj  and  the 
lord  rekafe  the  feigniory  and  iervicesr  or  all  his  right  in  the  land 
faving  the  fealty  and  rent,  or  faving  the  faid  rent,  or  if  he  by  ex- 
prefle  words  releafe  the  homage  faving  the  fealty  and  rent,  therb 
the  fealtv  and  rent  remain,  tor  the  homage  is  extind^  And  fi> 
note  a  diverfity  bctweene  a  erant  and  a  releafe  in  that  cafe.  Bat  ib 
long  as  homage  continues,  uie  fealcy  cannot  be  divided  from  it. 


4€ 


Forffuiomt fcrvicts^  C^r."  Hene  is  implyed  a  diverfity  be- 
Cwcene  thefe  corporall  fervices  of  homage  fealty  and  efcuage, 
which  cannot  become  fecke  or  dry»  but  make  tenure  jvhereunta 
diilrefles  efcbeats  and  other  profits  bee  incident,  and  other  corpo- 
rall fervices,  as  to  plough,  repaire,  attend,  and  the  like,  and  all 
rents  whatfoeveri  for  they  may  become  fecke  or  dry  and  make  vm 
Uoore. 


Se<fl,  227. 


7Lf^  S  autemtint  gjl  dt  rentj  quefuit 
^n  foits  nnt  ftnnce',  pur  ceo 
m»  piant  il  efi  fiwr  fit  U  grant  U 
pignivr  de  Us  outers  fcrvkiSy  il  m  poit 
^re  Jit  rtnt/irvicij  pur  ao  qui  tl  ne 
M  a  tnftattj^qut  ^  inciimt  a  chifcun 
mtnmer  de  nnt  fervice  \  it  pur  ceo  ifi 
dit  rent/ecii  ( i  )•  Et  k  fiigniir  m 
fat  grant  tid  nnt  ovi  dtftnjji^  conu  eft 
dit» 


BUT  otherwife  ft  ir  of  a  itnl, 
which  was  CMice  renC  fervice ;  be- 
caufe  when  it  is  fevered  by  the  grant  [151.  b 
of  the  lord  from  the  other  fervices,  it 
cannot  bee  (aid  rent  fervice,  fior  diat 
it  hadi  not  fealty  uoto  it,  which  is 
incident  to  every  manner  of  rent  fer« 
vice;  and  therefeire  it  is  called  rent 
feck.  And  the  lord  cannot  grant  fucb 
a  rent  with  a  diftreile,  as  it  is  (aid* 


*    J4TU  fiigniir  m  foet  grant  tiel  rem  iw  diftns^  ewn  ifi^  dit.** 

r/l7:iP.}.s»3.       ^^   [/]  For  the  diftrefle  is  an  incident  infeparable  to  the 

If  17. 2. 4. 1 1.  ibalty,  as  hath  been  faid  [^],  and  therefore  a  releafe  of  diftrefle  is 
>H.7.4,5.      y^^ 

«'  Imidintt**  Incidenst  a  thln^  anpertuning  to  or  following  anr 
other  as  a  more  worthy  or  principaS;  whereof  yon  fee  here»  and 
in  dUvers  other  places  of  Uittettif  examples.  And  of  incidentv 
ibme  be  feparable,  and  fome  infeparable  (2),  as  hath  beene  faid. 

(t)  Thfeworis  which  ioUow  in  this  Sec-     edition ;  nor  in  the  two  MSS. 

liwa  ait  ntc  ill  Ii»  and  M,  nor  in  the  Rob*   .    (»}  [See  Nate  156.] 


OCci^ 


tib.  2*  or  Rcnti*  '^     ':  5cA  228. 


Sea.  22** 

TTEAfy  fi  hfrii  teffa  di  m  auut  ALSO,  if  a  man  left  to  anbflicr 
ttrres  pur  tmru  di  w,  rejervant  a  ^^^  lands  for  tearmc  of  life,  referving 
bty -certain  nntj  s*il  grant  U  rent  a  un  '  to  him  ccrtainc  rentj  if  hec  grant  the 
auttrftrfinfait^favanta  luj  b  revtr--  rent  to  another  by  his  deed,  Tavtrtg  to 
Jim  di  la  tern  iffint  lejfiy  (ffc.  tiel  r^nt  '  him  the  reverfion  of  the  land  fo  letten^ 
h*eft  ftrfyue  rent  ftck\  pur  ceg  que  U  -  icc*  fUch  rent  is  but  a  rent  feck.;  be- 
grantei  n*ad  riens  in  le  reverfan  del  caufc  that  the  grantee  had  nothing  in. 
terre^  ^c.  Ma  s*il  grant  /i  reverfion  the  reverfion  of  the  land,  &c.  But  if 
del  terre  a  un  auter  fur  terme  de  v/V,  he  grant  the  reverfion  of  the  land  to 
it  le  tenant  atturne^  (^c*  dekqyii  ad  le  another  for  tearme  of  life,  and  the 
grantii  le  rent  e^me  rent  fervice  \  put  tenant  attome,  &c.  then  hath  the 
ce^  qU9  Had  le  reverfnn  put  itrme  de  grantee  the  rent  as  a  rent  fervice ;  for 
vie^  that  he  hath  the  reverfion  for  tearme 

of  life; 

••    CJrjNTaliiy  le  reverfion,  tjfr."     By  this  word  (e^r,)  is  to 

.  *^  •  be  obferved  [h],  that  this  rent  rcfcrvcd  is  a  rent  fervtcet  and  [*]  4>'  E«  3-  ^^ 
hath  lealty  incident  to  it ;  and  both  rent  and  fealty  are  incident  to 
the  reverfion*  viz.  [/]  the  rent  incident  co  the  reverfion  feparably^  [t]  u*  H.  4*  3* 
bat  the  fealty  incident  to  the  reverfion  infeparably ;  but  by  the'  erant  3^  ^'  ^*  ^^ 
of  the  rent*  the  fealty  in  this  cafe  (hall  not  pafTe,  becaufe  the  fealty  ^5^^^^,  ^^ 
is  infeparably  incident  to  the  reverfion,  but  the  grahtee  (hall  have  the  ^%[  £.  ^.  ^'hi 
rent  as  a  rent  fecke,  Alfo  by  this  (tiTr.)  is  implyed  an  attornement  voSt.  Sc  Stu4* 
of  the  tenant ;  for  without  that*  although  by  the  grant  the  rent  is  li*  ^  ^>-  ^* 
tamed  to  a  rent  feeke*  fo  as  the  tenant  cannot  be  charged  with 
any  diftrefiTe*  yet  to  the  paffing  thereof  there  muft  be  an  attorn* 
meat. 

*•  Aitorue,  VtJ*  Hete  h  implyed  by  this  (t^c.)  in  actomment 
in  the  life  of  the  grantee*  and  other  incidents  to  an  sittornroent^ 
whereof  you  (haU  reade  at  large  in  the  Chapter  of  Auomment  (3). 

**  DMqttis  ad  le  grOntef  le  tint  ceme  frntjkrviee;  pur  te6  que  it  ad 
le  reverfion  pur  terme  de  vie  J*  And  the  reafon  hereof  is*  becaufe 
the  rent  is  incident  to  the  reverfion*  as  bath  beene  faid*  and  (as  Little* 
ton  faith  here)  paiTeth  away  by  the  grant  6f  the  fcverfiori  as  with* 
the  fuperior*  without  faying  ctm  pertinentiis  (4.)  l!ft,  for  the  rever- 
fion cannot  be  feck  (c).  But  by  the  grant  of  the  rent  the  rever- 
fion doth  not  pafle-(p}. 

3)  Poft.  309.  a«  (6)  S^  ace.  from  Littleton  Ufllfttf  at  tfai 

'4)  Ace.  ant.  iti.  b.  poft.  307.  a*  end  of  Seftioa  129. 

(3)  £Sce  Note  %^.l 


i 


0 


Vot.l.  .  #f  5ea. 


ISh  8«    Caff.  12^         Of  Rentv 


Sc£t*  229,  2;j0* 


Se^..  229i 


[152.  a.] 


~  JknM  umx  OH  tmrnifU  en.U  tallt 
rmdMMt  a  lay  it  a  fis  heim  c^riflm 
rmU  ou  Itffa  terre  pur  ttntu  tU  vis  rtn^ 
Joftt  artatm  nnty  s'il grama  U  nvrr^ 
Awn  a  wy^uUr^  ^c.  ei  U  tin^t  <rt- 
iwrMj  Uut  U  rent  et  firvke  faffi  pfr 
ctft  fAfL  (riVirfi9n)  fur  ao  qu$  tlel 
rem  itfervici  en  tielcasfintincHUfOs  a 
U  nverfimty  apajjint  per  U  grant.diU 
riwrjhn.  Ma  commt  qu$  il  gninta 
le  rtnt  a  un  auUr^  U  nvtrfton  mpajjik 
wjper  tiil grants  Wft  (i) 


A  KE>  To  It  is  to  be  intetuled,  that 
•^^  if  a  man  give  lands  or  tenenocnts 
in  taile  yeilding  to  him  and  to.  his 
heircaa.certain&renti  or  letteth  land 
for  tparme  of  life  rendring  a  certaine 
rent,  if  hfic  grant  th^  reverfion  to 
another,  2(d  and  the  tenant  attume, 
all  the  rent  and  iervice  pafle.  by  dits 
word  (revcriion)  (2)  hecaufe that fuch  (Poft. jif&i 
rent  and  fervicc  in  fiich  cafe  are  inci- 
dent tq  the  revcirriou,  ^nd  pafle  h^  the 
grant  of  the  reverfton.  .  But  aUbcit 
mat  hee  granteth  the  rent  to  another, . 
the  reverfion  doth  not  pafle  by  fuch 
grant,  &c.  (3) 


'T^HI  S  needs  no  explication^  but  19  evident  by  that  which  hath 

'*'    formerly  bcenc  faid,  faving  by  this  (Wf.)  in  the  end  is  implied 

the  old  rttle>  That  the  incident  (hall  pafTe  by  the  grant  of  the  prin- 

cipaj],  bat  not  the  priocipall  by  the  grant  of  the  Incident.    Jtae/^ 

j0rium  noH  ducittfrd  fequitur  fuum  prlnclpaU*  (4) 


Sc(fl.  230* 


(5) 


IS  S  INT  not  a  le  diverfitte,  Et 
"^  ifftnt  ejl  tenui  P.  ^l.  E.  4-  Af« 
il  fjft  aJjudgCy  an.  26.  lib.  afltfaruoi,  ou 
les  fervias  dtl  tennnt  en  taile  fueront 
grantSj  que  ceofult  hone  grants  nient  o'b" 
Jlant  que  le  reverfion  ^lemurU 


S 


O  note- the  diverfity.     And  fq  it  Id  ' 
holden  P.  2i.    £.4.     But  it  is 
adiudged  j6.  of  the  book  of  aflifes, 
wnere  the  fcrvices  of  tenant  ip  taile 
were  granted,  that  this  was  a  good 

irranti  notwichftanding  that  the  rever- 
lon  renuine. 


^  H I  S  IS  added  to  Vftleton.  And  therefore  aa  I  have  done 
'*  hererofore,  and  ihall  doe  hereafter,  in  like  cafes,  I  pafi«  it 
oven  And  the  cafe  here  cite<Jl  in  26^  JJl  /.  66.  was  contra  opimontm 
muUerum  \  and  afterwards  that  j.udgement  was  reverfed  by  writ  of - 
error,  for  that  the  fervices  remained  with  the  reveriion  as  inci- 
dents (6)  infeparable. 


( t )  The  fame  dIftin£lion  between  granting 
the  reverfion  and  granting  the  rent  Isjuken 
poft.  Sc^.  57*. 

(2)  Aicortting  to^Bro.  Nouv.  Caf.  pi. 
192.  this  holds  ill  the  caie  of  the  king  as  well 
as  in  the  cafe  of  a  common  perfon. 

(3)  Sec  attt«  150.  b.    i,  Ro,  Abr.  59.  & 


infra  note  b. 

(4)  See  act.   151.  a.  note  3.  and  poft« 
349-  b. 

(5)  No  part  of  this  Seaion  is  in  L.  &  M. 
Roh.orP. 

(6)£SceNotca58.] 


Scd. 


Lib. 


2i 


Of  Rents. 


Seft. 

JTEAU  fi  fiit  ftignior  mefne  it 
tenant^  ei  U  tenant  ttttit  dtl  mefm 
pirforoice  div.s^et  li  nu/m  tient  9uf^ 
ter  per  forviee  de  :tii^  d,  fi  hftipncr 
pardmont  purchttfi  le  tetKtnde  enfee^ 
donquis  le  ftrvice  de  h  mefnaltU  eft  ex^ 
tlnif\  pUrceo  que  qdant  lefeigmotpa* 
ramont  ad  le  tenancies  il  tieni  de  fon 
Jeigmor  procheine  paramont  a  luy^  et 
f'ii  doit  tener  ceo  de  luy  quefuit  mefne^ 
denques  il  tiendra  un  me/me  tenancie  im^ 
mediate  de  divers  feigniors  per  divers 
Jervicesj  que  ferroit  inconvenient^  et  la 
ley  voit  plus  tofifuffer  un  mifchiefe  que 
un  inconvenience^  et  pur  ce9  le  fagntoty 
delmejnaltie  efi  extin£i^ 


U  b.] 


231- 

A  L  S  0|  if  die're  bee  loi'd  mefne 
and  tenant,  artd  the  tenant 
boldeth  of  the  raefne  By  the  fervice  of 
five  (htllings,  and  the  mefne  holdeth, 
over  by  the  fervice  of  I  :^ pence,  if  the 
lord  paramont  purchafe  the  tenanci« 
in  fee,  then  the  fervice  of  the  mef- 
nalty  is  extln£t ;  becaufe  that  when 
the  lord  paramont  hatii  the  tenancies 
he  holdeth  of  his  lord  next  paramont 
to  him^  and  if  he  (hould  hold  this  of 
him  which  was  mefue,  then  he  fhould 
hold  the  fame  tenancie  immediately 
of  divers  lords  by  divers  fervices, 
which  fl^oidd  be  inconvemeht,  and  the 
law  will  (boner  fufFer  a  mifchief  then 
iin  jnconvenienccj  and  therefore  the^ 
feigniorie  of  the  mefnalty  is  exun£k.    <« 


^    Q^  fiit  feignior  mefhe  et  tenant^   faTr,  fi  le  jeigHicr  paramont 

^  purchafe  U  tenancie  en  fee,  ^f ." 

[I]  Some  have  faid«  that  in  this  cafii  it  were  reafon,  that  by  the 
purchafe  of  the  lord  paramount  his  feigntory  (hould  be  onelv  eJt- 
tin£l«  and  that  he  (hould  become  tenant  to  the  mefne,  and  the 
mefne  to  hold  over  as  the  lord  paramount  held.  Bat  that  oannot 
bee ;  for  that  one  man  cannot  be  both  loVd  and  tenant^  not  one 
laAd  immediately  faiblden  of  divers  lords.  [/]  If  the  tenant  infeoiFe 
the  lord  paramount  and  his  wife  and  their  heires^  in  this  cafe  the 
mefoalty  i^  bur  fufpended;  for  if  the  wife  furvive^  both  mefnalty 
and  feiguiory  are  revived. 

It  is  faid,  thikt  if  there  be  lord  mefne  and  tenant,  each  of  thefn 
by  feaky  and  (ixe  pence,  the  lord  confirine  the date  of  the  tenant, 
to  hold  of  him  by  fealty  and  three  pence,  that  the'  mefnalty  is  ex- 
tin^,  (k)  [m]  And  fo  in  the  fame  cafe,  if  the  tenant  bee  an  abbot^ 
and  the  lord  coufirme  his  eflate  to  hold  of  him'  iii  frattkalmolgne; 
the'mefn^tjr  is  (2)  extinA.  [«]  Sb  it  is  if  the  lord  releafe  to  uhe 
tehant(3).  For  whether' the  lord  purchafe  the  tenancie,  or  the 
tenant  the  feigniory,  the  mefnalty  is  extinft.    And  albeit  the  mefne 

fratit  the  mefnalty  for  life,  and  thenthe  lord  Veieafe  to  the  tenant, 
oth  the  rever(u)n  and  the  eftate  for  life  are  drowned;  [0]  So  if 
cher6  bee  lord  and  tenatit,  and  thetenant  mal^e  a  gift  in  taile,  the 
reinainder  to  the  king,  the  feigniory  is  extinft.  (4) 


[*]  20.  B.  3. 

avowrie,  126* 
2.  £<  2.  tit 
Excing.  6. 
a6.  H.  6.  ibid.  7« 

[/]  7.  Aff.  »• 
7*  E.  3*  20. 


[«]4.TS.3..t|i 
Sec  for  this  here- 
after in  thecliip« 
tec  of  Con&rnu- 
tion,Sea.(578.) 
[/»]  8.  H.  6.  24. 

(Poft.  280.  «.J 

\ii]^»8c  5.  P*.  ti 
M.  Dy.  145, 

(2«  Co.  92.><) 


««  Slue  ferra  inconvenient,**    Here  it  appeareth,  that  argumentum  Vid.  ScA.  133, 
0^' incohhenienti  is  forcibfe  in  law/  as  hath  bsen  faid  before,  (5)    '39- 
and  ^all  be  often  obferved  hereafter* 


i' 


it 


(i)  [^ec  Note '259.] 
(2)  LS?e  Note  260.] 
l3)  t^tcNoU26i.j 


<4)  [See  Note  262.] 
(5)  Ante  97.  !>• 


Lib.  2.     Cap.  12.         Of  Rents:  Sc6L  232. 

[/]  13.  H.  4.  J.        m  «  le  liy  tf^^et  flmit  trft  fufer  mifihii/i  qiu  ineovoeniemce,^* 
40.  AIT.  p.  17,      ^^J  jF^jp  ^^-^y^,  t§Urdre  vmli  pri^vatum  ^Mmfrnm,  qmam  fuhUcim  malum, 

VMck!  Si.         il^f^  be  two  maximet  of  the  conmioii  law. 

Firft,  that  no  man  can  hold  one  and  the  faitoe  land  immediately 
of  two  feverall  lords.  .  .       ' 

'  Secondly*  that  one'  mad  cannot  of  the  (ame  land  be  both  loril 
and  tenant.  And  it  is  to  be  obferved*  that  it  n  holden  fpr  an  in* 
convenicpccj  that  any  of  the  maximes  of  the  law  fliould  be  broken, 
though  a  private  man.  fuffer  lofle;  for  tha(  by  infringing  of  a 
maxiine,  not  onely  a  general!  prcjodice  to  many*  but  in  the  end  a 
pablike  incertainty  and  confufion  to  all  would  follow.  And  the  rule 
of  law  is  regularly  true^  res  intn  alio^  aSa  alteri  Mart  non  (7}  tU^ 
hty  itftUium  ukius  alteri  mcctn  uon  dthet ;  which  are  true,  with  this 
exception*  unleflc  an  idccnvenience  ihould  follow,  as  our  author 
•     kere  teacheth  us. 


.    Seft.  232. 

» 
7l/f£  S  entant  qut  le  tenant  tenuft     ^  ^  'T  in  as  mudi  as  the  tenant 
^"^  del  mejne  per  v.  x.  et  h  mejhi  //-  ^olds  of  the  mefnc  by  five  £hiU 

nuft  forfque  per  xiL  dn  ijftnt  que  il  evott  lings,  and  the  mefne  hold  but  by 
fluis  in  advantage  per  Hit.  s,  que  ii  twelve  pence,  (b  as  he  hath  more  ia 
fayajf  a  fin  feignior^  il  avera  }e$  dit%  advantage  by  foure  (hillings,  than  he 
iitu  i*  come  re)9t  fick  anriueUnent  de  U  pales  to  his  lord,  he  (hall  have  the  faid 
fei^nior  que  pur  chafe  U  tmancie.  foure  fliillings  as  a  rent  fecke  yearely 

of  the  lord  which  purchafed  die  tc« 

nancie. 

*'  JL  an:era  le  iiij,  i.  ec/He  rent  Jet  h.** 

^      And  yet  hee  (hall  diftreyne  fcr  it  ( 1 ) ;  lbr«  feeing  the  fi^«  F I  C% 

tie  Is  extind,  the  law  refervcs  the  dlftrcHc  to  the  rent;  for  aa  it 

hath  been  faid  in  the  like  cafe,  feeing  the  foatiie  is  extbd,  the 

'  dillrefie  by  a£i  in  law  may  be  prcfcrved,  ^ta  qwdt  Lx  dliqmiel 

edicui  concedit^  concedere  nndaut  et  idfimi  quo  res  ip/a  ejfe  mom  pc/efi  ( a ). 

fr]t3.H.4-        [r]  And  therefore  if  a  man  maketh  a  leaie  for  Ufe,  rcfcrving  a 

fPoft!  Mc.^b        ^*^"^'  *"^  ^'"^  himfclfc  in  a  ilatute,  and  [the  conufe'e]  (3)  hath  the 

M0I36.)  ^^^  extended  and  delivered  to  him*  he  (hall  diib;eyne  for  the 

rent  (4)*  becaufe  he  comibeth  to  it  by  courfe  ofkw. 
[«1  »8.E.  3.93.  [s]  But  if  a  rent  fervice  be  made  a  rent  fecke  by  the  grant  of 
(Ant.  150.  b. .  ^}^g  jord^  the  graotee  (hall  not  di(beyne  for  it,  for  that  the  diArcfle 
frVix.  Jur/ii.  I'^n^^inc*  ^^  ^^  fealtie.  [/]  If  there  he  lord  mefne  and  tenant* 
la.  Atir  53I  *  ^"^  ^^  mefnaltie  is  a  mannor  having  divers  freeholders*  .and  the 
a.  H..6. 14.  .      lord  purchafe  one- of  the  tenancies^  and  there  is  a  rent  by  furplu- 

fage,  this  rent  albeit  it  be  changed  into  another  nature  (as  hath 
beene  faid)  is  parceil  of  the  mannor.  But  yet  by  purchafe  of  part 
of  jthc  land*  the  whole  rent  is  extindt,  albeit  the  law  did  preferve  it. 

(6)  [See  Note  263.]  alfo  Tt.  Co.   51.  a.    Cro.  Jam.  170. 189, 

(7)  [See  Note  164.]  and  Oldfieid^  cafe,  Noy  113. 

(3)  The  words  [the  conufce]  are  not  In 
{153.  a.]  *'  the  original,  but  are  added  by  the  editor  aa 


(1)  [See  Note  465.]  '    efTential  to  the  fcnfe  of  the  pauage. 

(2}  See  fame  maxim  ant«  fol*  $6.  a.    See        (4)  [See  Note  a66.] 


Sea. 


Lib*  2.  Of  Rents.  Se6t.  233. 

I  Seft.  23J- 

I  •  ."  -  '      ■'   ^       '      ■'' 

J  T  E  Afj  fi  home, '  que  ad  rentfecky      A  L  S  O,  if  a  man  v^hich  hath  a 
•  iji  wifoUi  feifi  d^afcun  ^rcel  de  U ,  rent  fecke,  be  once  feifed  oiF  any 

nw/,  et  (ibres  le  tenant  ne  voyt  payer  h  parcell   of  the   rent,    and  .after  the  '. 

rent  aderere,  ceo ^eft  fon'remedie.     II  tenant  will  not  pay  the  rent  behind, 

£ovknt.  de  aler  per  luy- oupsr  autres. a  .  this  is  his  retnedie.-  Hee ought  to goc  • 

bs  terres  ou  tenements  dont  le  rent  eft  by  himfelfe  or  by  others  to  the  lands  ' 

ijfuant  et  /^  dmanilr  les  averages  del  or  tenements  out  of  which  the^rentis  ' 

r/nt',  et  file  t-nant  dcnii  €€0  de  payer y  ifluing,"  and  there  demand    the  ar-* 

£ejl  dunier  eft  un  dijfei/pi  ds  le  rent,  reragesof  thte  rent ;  and  if  the  tenant 

Auxy^fi  le  tenant  ne  foil  adonques  prijl  denie  to  pay  h,  this  deniall  is  a  dif- 

a  pay4ry  ceo  eji  un  denier^  que.'ift  un  feifin  of  the  rent,  •  A Ifo,  if  the  tenant  ' 

dt^eifm  di  rent,  {5)   Auxy^  Jt  le  ti-  be  not  then  readie  to  pay  i(;  this  is  a 

nant^.  ne  nul  au^er  bome^  frit  demur '  rfenial,. which  is  a  difleiun  df  the  rent. 

rant  fur  les  terres  cu  les  tenements  pur  h\(o^  if  the   trnant,    nor  any  dtheCv 

payer  le  rent  qUaunt  il  demaund  les  ar^^  man,  be  remaining  upon  the  lands  or  - 

reraresy  ceo  eft  un  denier  en  /^v,  et  un  tenements  to  pay  the  rent  when  fee  \', 

dijjiifin  ei  Jaity  et  de  this  dlffeiftns  il  demandeth  the  ari-earages,  this  is  ade-    . 

pott  aver  aJ:fedenoyd[  difleifm  mwrj  niaH  inlaw,  and  a  difleifin  in  d^ed^ ' 

U  tetutnty  et  recovera  le  '(eifin  del  rent^  and  of  fuch  difleifins  he  juay  have  an  . 

et  fer  arrerag'es  etfes  damma^e^  et  les  aflife  of /:w^/ ^i^^»  againft  the  ten^ 

collages  defin  breve  et  di  ftn  plee^  ^c,  ant,  and  (hall  recover  the  feifin  of  the 

£t  Ji  apres'tlel  recovery  \^et  execution  rent,  and  his  arrerag^s  and  his  dam- 

ewel  ( I )  \  le  rent  I'jt  auterfoits  a  luf  magps,  and  the  cofts  of  his  writ  and 

denie^  donque  il  avera  un  rediffiifiny  et  of  his  plea,  &c.     And  if  after  fuch 

recoverajes  double  damages^  csTr.  recovery  and  execution  had,  the  rent  , 

be  againe  denied  unto  him,  then  lit  fhall  have  a  redii&ifm,  and  Oiall  i:p>^  [ 
cover  his  double  dammages,  &c, 

•*    CE  IS  IN,'^  or  fei/on,  ii  common  afwel  to  the  Englifli,  as  to  (Ant.  29.  a,) 

*^  the  French, "and  fig nifies  in  ihe-common  law  pofleffion,  whereof 
Jeiftna  a  Xiatin  word  is  made,  ^tA/eiJtre  a  verbe. 

'     -     l«l  5'  ^'  4«  *• 
'♦  D*a/cun  fared V     [»]  A  fcifin  of  parcel  is  a  fufficicnt  feifin  (Poft.  3 15. a. 

in  law,  to  have  an  affife  of  the  whole  rent.  P"'*  C^*-  5°7») 

Concerning  the  generall  learning  of  feifins,  you  may  reade  lib,  4.  (9.  Co.  13.) 

BenjiVs  ea/e,feL  8i  UL  I'foL  98.  uL  6,fol.  57.  lib.'j,  foL  24.  29.  j.  18.E.  i. 

lib,  q,foL  33.  and  many  .authorities  of  la^v  there  cited,  but  fufiicient  coram  rcgc  Nott, 

isfaid  here  to  cxplaine  Littleton.  JnTbdaur. 

«  J  les  terres,  C?r.'*     [«;]  For  a  demand  of  the  tenant  out  of  [w]  49- ^'  3* 

the  land  is  not  fufiicieot :  but  if  there  be  a  houfe  and  lar.d'a  (iemand  p|*^'^  ^it  * 

on.  the  land  is  fulficient  ;  but  for  a  condition  broken,  il  ought  to 

be  at  the  houfe  (6),  as  hath  beene  faid  bcfure  (7), 

«*  Jbrere^^    This  word  arere  is  to  bee  obferved,  for  it  is  not 
\sj\  necefary;!  that  the  grantee  of  the  rent  fhoqlii'demand  it  at  the  very 
"       'J  time  ' 

(5)  The  words  de  rent  not  in  L,  and  M.         (i )  f  The  words  between  trackcts  not  in 
DorKoh,  L.  and  M«  RjQh,  XH^r  P. 

(6)  Ac&'P.N.  B.T79.  A. 

(7)  Ace.  poft,  101.  b.  ,       \^ 

Ff  3 


Lib.  2.  p^p.  I  a.  Of  ^.ent^,,  Seft-  a^p 

\Ant»  144.  a. }     time  when  it  bccommeth  due,  bat  at  any  time  after  it  is  fuffidcnr* 

For  this  is  not  like  a  demand  of  a  rent  upon  a  condition ;  bccauic 
[*]  *9- A<C  51.  that  is  penaU  and  overti»roweth  the  whole  Hate  ;  and  [x]  therefore 
Lb  deEAtrict  ^*  ^^^^  ^^ demand  muft  be  certaine»  to  the  end  tlic  Icfl'ce,  donee. 
^^\  or  feoffee  may  be  there  to  pay  the  rent  (2).     But  a  demand  of  a 

<5  Co.  cfi«         rent  fecke  or  rept  charge  is  but  oAely  a  format  meane  to  recover  that 
7.  Ci>.  %i.  tyhiich  is  due  ^  [j]  and  therefore  in  that  cafe  it  may  be  deasflftdea 


J.  Uon.  305.       j^f(^,.  i^  i^  behinde  at  any  time»  whether  the  tenant  be  prefect  or  no» 
.  ,^,^**  ^' '^  for  remedies  for  rights  ai 


Lf  J  Mich. 
41.  E.I. coram 
frge  adj^dit 
aca>rdi|i§lj. 


are  cvpr  favourably  extended* 


(Coll.  aor.  b,) 

M  Vid.  Jfrta. 
lib.  4.  to',  i6iy 
1 6s.  ao4. 
Beit  u.  4t9  43» 
&c.  t  83.  xoo* 
J 14, 115.  118. 
Mir.ca.s.fe£^.i. 
♦  f tct.  lib.  4. 
ca«  t.  Bra.  ubi 
fapra.    * 
<4»  Leon.  48.  a. 
(CrOb  Cl^.  303.} 

Adjrr.  ca.  t.  Mt, 
95.    Brazen 
lib.  4.  ca.  4. 
Brltrdn  ca.  44, 
4S9  See.  Fleu 
lib*  4.  ca.  5,  Sc 
a.  &  3. 

Mirror  ca.  i» 
ftt\,  23. 


(7.Co.3.b.) 


^  Cto  eft  un  dituer  in  ley.**  For  whf  refoever  there  is  a  lawfull 
Remand  of^a  rent,  and  the  fame  is  not  paid,  whether  the  tenant  be 
prefent  or  abfent*  yet  this  is  a  deniall  in  law,  (3)  albeit  there  be  na 
y^ords  of  denyall.  It  appearetli  here,  that  the  demand  muA  be 
made  upon  the  land,  and  albeit  the  tenant  nor  any  for  him  bt  there, 
yet  muft  the  grantee  demand  it»  becfiufe  without  a  demand  there 
f;an  be  no  denier  in  deed,  or  in  law. 

^*  DiJfeUin.^*  (4)  [je]  Diju/Um  is  a  pqtting  e«t  of  a  mao  out  of 
(eifin,  and  evcf  implyeth  a  wrong.  (5)  But  ^fpofTeffin^  or  eje^^- 
ment  is  a  putting  out  of  poiTcmoOy  and  may  bee  by  nght  ^t  by 
wrong,  ♦  Omnu  dijiifina  eft,  iran/greffio^  fed  nm  omnn  traa/greffii  »fl 
dtJfeijtKa,  Si  eo  animo/ort}  iMgrediatur fyttdum  ulffnum,  ncn  qt^c-dfthi 
$ij'irpet  tenementum  'vel  jurat  non  facit  dijfkifinam  fed  tramfgreJ[jioium% 
\ic.  ^arendum  eft  ajudice  quo  animo  Jbcc  ftecerit,  l^c.  (6)  And 
of  ancient  time  a  difleiAn  was  defined  thus:  Dijfeifin  eft  usi  ferjkncl 
tr^peffe  di  tortious  eufter  delftiftn  (7} « 

**  4fflfi  d$  novel  dijfe'tfin!^  4fi/^  '^^^^  d^ffttuf*  AJifit  properly 
commeih  of  the  Latin  word  ajfideo,  which  is  to  afibciate  or  fet  to* 
gether;  fo  as  properly  a^ife  is  an  aflbciatioQ  or  fitting  together* 
And  the  writ^  whereby  certain  perfons  are  authorifed  ^d  called  to- 

gether,  is  called  ajftfa  ncv^t  d'^eifen^e^  fo  as  aJUfa  is  but  eeffio  (8). 
Qt  becaufe  cejfio  is  but  a  generall  word,  therefore  in  this  ienfe  af* 
Jifa  is  ufed  in  law  for  a  particular  celSon  by  force  of  the  writ  dt 
itjpja  novat  direiftna  \  and  accordingly  it  was  anciently  {aid,  ti^Je 
in  un  cafe  n*ejt  auter  chofe  que  cejjion  des  jnftices.  And  it  is  called 
apfa  noy/e  diffeiftn^t  for  that  the  juftvces  of  eire,  before  whom 
thefe  afllfcs  were  taken  in  their  proper  counties,  did  ride  their  dr. 
cuits  from  7  years  to  7  years,  and  no  difleiiin  before  the  eire  if  it 
were  not  complained  of  in  the  eire  could  be  queflioned  after  the. 
eire;  and  therefore  a  difleiiin  committed  before  the  lall  eire  was 
called  an  ancient  diHeifin,  ar  d  a  dllTeifin  after  the  lall  eir^  waa 
called  a  new  dilTeilin,  or  no'va  d:£.e\lina,  Afft/a  alfo  ilgnifieth  a  jury, 
of  their  fitting  together,  and  alio  a  felfioQ  of  parliament  as  LittU^ 
ten  hereafter  in  this  Chapter  flieweth. 

**  Et  reeovera  hfeifin  del  rent.**     Here,  and  by  the  (??f.)  in  the 
end  of  this  Section  is  implyed,  that  our  author  intendeih  hi>  cafe 

where 


(»)  [See  Note  if?.!  W  The  preceding  paffi^s  in  Lathi  arc 

(3)  For  diiTeifin  or  rent  by  denial|  (e^  not  from  Brae^on  orFtoin  the  placet  cited 
poP.  Sctl.  138.  by  lord  Coke,  but  from  Bra£^«  ai6.  b. 

•    (4)  See  Littleton's dcfcriptionofdiiTciGn,  (7)  [See  Note,a68.1 

pole.  Stf  t.  279,  (8)  It  (hould  hcfeJfiOt  the  word  at^Cokfi 

'    (5)  It  alU)  im^lleth  force*    Foil.  2 57*  b.     fpclU  it. tending  to  a  ^»Xong dfriya^oi^ 


v:*/ 


Lib.  2.  Of  Rents.  Scd.  2 ?$• 

wh^re  the  rent  liRicA  ttut  of  lands  in  one  eodnty.  ^6r  ffk  toan  be 
Tnfed  of  two  acres  of  land  in  two  feVerall  counties,  and  maketh 
a  feafc  of  both  of  them  yefcrving  two  fhillings  rtnt;  in  this  cafe, 
albeit  feverall  liveries  (9)  be  fnadc  at  feverall  timci,  /e't  i^  it  but 
*cne  Tctitrre  rent  in  r'efjpcft  of  the  neceffiiic  of  the  cafe,  ^nd  he  (ball 
diltreyhc  h  one  coonty  for  the  whole,  and  make  o'ne  aVo^ri^  for  th*e 
^  whole.  But  he  (hall  have  feverall  affifbs  in  confirJo  cdmttiitus,  and  in 
i  54*  ^'J  'ci^^er  coantie  (hall  make  his  ptainlt  of  the  whole  rent ;  but  there  fiiall 

be  bnt  one  patent  to  the  julliccs.  [a1  And  this  affifc  in  ton/tnio  comi-  W  ><>•  Aff.  pL 
Tatus  is  given  by  the  ftatute  of  7.  R.  1.  cap.  lo.  for  tio  affefe  lay  J^g^g^^*'*^* 
in  that  cafe  at  the  common  law,  but  the  paVty  ftiigh^dlftreihe.  [t]  a».H.  6.  o,?*. 
But  for  a  common  of  pafture,  of  turbary,  of  pifchiry,  of  clfov^rs,  [h]  F.  N.  L 
knd  the  like,  in  one  cdunty,  ap]piendant  or  appurtenant  t6  land  180.  a. 
In   another  county,  an  afcfe  in  cdnfinio  comi'tdtus  did  lye  at  the  (7«Co.  1,  3,4,) 
fcomtnon  law;  [r]  and  fo  it  is  of  a  nufans  done  in  6ne  county  to  W^*  ^*  ^' 
Jands,  lyibg  in  another  county,  the  like  a&fe  did  lye  at  the  'comrtdn  "3- k. 
Jaw. 

\d\  And  alb'eit. the  counties  doe  riot  adjoyne,.  but  there  be  20  Ms-^-^-a* 
counties  toeant  bctweene  them,  yet  the  affif6  in  co'nfinto  'iomCdius 
doth  lye  (i),  and  the  juftices  (hall  (it  betweene  the  faid  counties,  r  ip  ^  » 
f^]  Ahd  where  it  is  faiti  b'efore  Of  twxi  counties,  the  Wt  li\fr  it  is  igjj;;. 
if  the  fame  extend  into  indhe  courtties  (2). 


[/]  If  a  man  hold  divers  mannoi-s  or  lands  In  diVers  JfeveVall  1/^?".'  **  ** 

irturd,  artd  \hfe  lord  is  deforced  of  his  fervices,  ***-'^"*^ 
iQitfraU  writs  of  cuftomes  and  fervices ;  for  every 
county  one  wrff  returnable  at  one  day  in  the  court  of  common 


j>leas,  ind  thereupon  count  according  to  his  cafe  by  tlie  coihmon 
law. 

[^"1  But  if  the  teniiht  in  that  cafe  doc  ceafe,  the  lord  fllall  riot  Wx8-Aff.p?.f. 
have  feverall  writs  br  ceffa-vit  iii  fupra ;   for  th.c  ^irll  of  ceffwutt  is 
given  by  ftatute  •,  and  the  forme  and  manner  of  the  writ  iherrin  •W.a.  cap.  ii, 
prescribed ;  and  ^ there uoon  it  is  hblden  iii  bui*  bookes  that  in  tbat 
cafd  a  cejuvit  doth  ndt  ly'c.  (3) 

[h\  11  avera  un  redijwjin  ^  recovera  jes  ^oUbU  damagtSy  ^c.      j^g^   Bricton  * 
Here  by  this  (^r-)  is  alfo  to  be  underwood,  th^^t  a  writ  of  rcdif-   133.246.  * 
ftriun  is  given  by  the  ftatutc  ofMcr/on  •  (fo  called  becaufe  the  par-  FJeta  lib. 4.  aap* 
liamcnt  was  hblden  at  Mertcn  in  Jw70  20.  H.  3.)  the  letter  whereof  *9*  ^J^j^^"^*?* 
U,  Item  Jiquis  fuerit  Ji£li/itus  de  hhero  teni:tnento,i3  (Oram  juftici     \^^     '    '        *' 
ariis  itin'erantibus  feijinam  juam  recuperaverit  per  ajjifam  nbv'Jt  dif-   •  Minorca.  3. 
Jei/inat  vel psr  rec6gr.i:ion(m  eorum  quifeceriKt  dijffeijjadm,  ^  jPfi  dif-  W.  ».  c.  46. 
Jeifitus  ptr  vicecomitem  feijinam /uain  hubucrit^  fi  iidem  d^JJeijitorezy  Vid.Sea.134, 
plfieapoft  itarjufticiariorum,njel  infra^  de  totUm  temmento  itirum  eundtm 
conquer entem  dtjjeiji*uerint.  ^  inde  conviSi  fuei  int,  ftaVim  capianiur,  Vide  Rcgift. 
^c,     U)  But  the  double  damages  are  given  by  the  ftatiite  of  ^06.  b. 
W.  2.  cap.  26.  (5)  ^^  *jy,.j 

(qK  As  to  livery  of  lands  fituatc  in  fevcral     cited. 

^unSes,  fee  int.  Sea.  ^1,  ii.  (1)  [Sec  Nbtfe  i^il       ^ 

(3)  Ace. F.N.  B.  209.  K. 

[154.  a.]     .  (4)  Ace.  i^Inft.  8a.  115, 

(1)  Ace.  Jlnc.D'efcripidclCom.  L.59.a.         (5)  See  ».  Iritt.  4i4. 

&  49.  ASi  pi.  I.*  &  ai.  Hen,  6.  3.  tHtre 


[/]rit«.N. 


lib.  t.    Cap,  It.  Of  Rents.  Se<a.  235. 

Apd  IJttletm  in  few  words  bath  made  a  good  expoiltion  of  tkas 
ftatote;  for  where  the  ftatute  faith,  dijfafitus  dt'Ubtf  tcnemtmu, 
ffj  40.  All;  sj.  i^fttUtcn  cxpoands  it  [i  ]  to  extend  to  a  rent  fecke  or  rent  char^^ 
•(6)  Albeit,  as  hath  beene  £iid,  they  be  againft  common  nghr,  yet 
[i]  14.  E.  4. 4.  a  man  hath  a  freehold  in  them;  [i]  and  he  that  granteth  Muda  /<- 
ti.  H.  i.  sa.  mm^^^fi^t  ft  rent  charge  or  a  rent  fecke  doth  pafle.  (7) 
JO "^M*  ^  CtoMJMciarus  itinfr^tiSwi,  He.  faith  the  ftatute.     But  I///it. 

^'   *'  /M  fpeaketn  generally,  and  fo  is  the  ftatute  to  be  intended  before 

luiy  other  juraces  that  have  authority  to  take  affifes,  and  jufticea 
itinerant  are  fet  downe  but  for  an  example^  which  is  worthy  of  the 
jobfervation,  [/]  being  a  penall  law* 

Ruuptrovmf  ptr  affififma  (ffr.  faith  the  ftatute.  Here  j;^^  it 
taken  for  the  verdid  of  the  ailife,  as  Littkfn  hereafter  in  thia 
Chapter  expoundeth  the  fame.  Ftl  per  neognithnim^  l^c,  or  by 
confeffion.  Th^n  the  quefljon  is,  what  if  the  recovery  were  upon 
a  demurrer,  or  by  pleading  of  a  record  and  failer  of  it,  or  by  any 
other  manner.  And  feeing  LittUion  fpeaketh  generally,  it  muft  bie 
-    nhderftood  of  all  manner  of  recoveries  in  an  amfe  of  novel  difitifini 

and  fo  it  is  confirmed  by  the  ftatute  of  W.  a.  cap.  26.  (8) 
• 

^  Reeoverie.^^   Recuferaiio  commeth  of  the  verbe  recuferare,  i,  e* 

md  rem  per  injuriam  extortat^finte  detent  am  per  fententiam  judicis  r^i" 

tut.    And  ricnperaiio  in  the  common  law  is  all  one  wiui  e^viSh  in 

the  dvill  law,  which  is  alicujiu  ret  in  e^u/am  eilteriut  ohdud^  per 

judicem  acqwfith. 

**  Et  ixectttiw  ewe-**  Per  'vifecomitem  feijtnam  baBMirit»  faith 
the  ftatute  $  but  Littleton  fpeaketh  generally,  (et  execution  ewe}  and 
execution  had ;  fo  as  whether  it  bee  by  the  iherife  or  b^  the  partya 
fo  as  execu^on  or  poftel&on  be  had,  it  fnfiiceth.  (9) 

Viae  Sea.  564,        «f  Exea/tifn,*\  ExecMti^f  apd  ^gnifieth  in  law  the  obtaining  of 

a6luall  pofleffion  of  any  thing -acquired  bv  judgement  of  law,  or 

by  a  fine  executory  levied,  whether  it  be  by  the  iherife  or  by  the 

entry  of  the  party,  whereof  you  (hall  reade  more  hereafter.  ( 1  o) 

W  '^.  J-  *•  Note,  it  appeareth  here  by  Littleton,  that  [w]  the  recovery  in  a 

ff^N.B  1801.  ^^^'ne' writ  muft  be  in  affife  of  novel  di^^ifin,  wnerein  thefe  words 

''    '    '     ^       ftiel  reto^verie)  are  to  be  obferved.     And  therefore  in  a  writ  of 

right  clbfe  in  ancient  demefne,  the  demandant  makcth  his  protefta- 

tion  to  fue  in  the  nature  of  afTtfe  of  no<uel  dijffiijsn,  and  after  is  rer 

difteifed,  hee  ftiall  not  have  a  writ  of  redifleifin,  becaufe  the  firft 

W  *4'  '^'  3- ,    •  recovery  was  not  by  writ  of  alGfe  of  novel  dij^ifin,     [»]  And  fo  it 

Vd^the'a^   rt    ^*  *^  ^^  recovery  were  in  affife  of  frclh  force  by  bill  according 

of  the  Inftitutet.  ^^  ^^  cuftome  of^fome  city  or  borrou^h,    Alfo  in  ancient  demefne 

Sut.  de  Merlon,'  there  be  no  coroners.  (11} 

op.  3.  Bi  iidem  diffeifitores^  faith  the  ftatute.     [0]  So  as  it  muft  be  the  . 

rO  9- '^•4-  5-    fame  difTeifors  :  but  here  iidem  is  taken  fpr  ne/n  alii.    And  there-  riC4** 
ai.  Afn  pi  7.'*    ^^^^  ^^  *^^  recovery  in  the  affife  were  agsdnft  two  difTeifors,  and  - 
(Cro.  Jam.  33*4.)  ^^^  of  them  rcdtftcife  him  ^gabe,  he  ftiall  have  a  redifteiiin  againft 
^F.N.B.  188.9:}  ^^«  f^'^  ^^  M  ^9^  f^ift*    But  if  the  recovery  had  been  againft 


one, 


4 


(6)  Ace.  F.  N.  B.  17S.  D.  (9)  Ace.  ant.  34,  b.  See  alfo  Dy.  %J^\ 

(7)  [See  ^otc  170.]  March,  95. 

(8)  See  fiuiher  as  to  redi/ejfin  F'ltzheT'         fio)  Poft  289.  a. 
berths  comment  on  the  writ  of  that  name,        (xz)  [See  Note  a7i«] 
F.N.B.  xSI.B.  '   \        ><  ^       -       -<•*•* 
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one,  and  he  and  another  redaffinfe  the  pltintife^  he  (hall  not  have 

a  rediiTeifin ;  for  here  is  ^lius ;  and  hie  cannot  have  a  redifleifin 

againft  the  fornoer  difieiflbr  alone,  becaofe  he  is  jointenant  with 

another ;  [p^  for  jo]rntenancy  in  a  writ  of  rediiTeifin  is  a  good  plea.  ^1^'.  J'  ^* 

and  a  ftrangcr  ihall  not  be  fubjcA  lo  double  iaipriionroent  and  f^^^\l  \ .. 

double  dammages,  "  '  Poft.  i98:L|* 

ff  ]  If  a  recovery  be  had  againft  a  woman  in  an  aflifc  o^novtlJif'  r-i  o.  h.a.*. 
/eijint  and  the  plaintife  recovereth  and  bath  execution,  the  woman  F.  N.B.  iSS.  t: 
caketh  htt(band>  and  both  of  them  redifleife  the  plaintife,  he  (hall 
not  have  a  rediflfeiGn,  becaufe  the  hufliand  is  alius,     [r]  And  yet  ^'JiJ*  ^'  ^\ 
if  a  feme  recover  in  an  aflifc,  and  after  take  baron,  and  they  are  "^*^^-  R«8'»*»r. 
redifleifed,  the  hulhand  and  wife  (hall  have  a  rediifeiiin ;  becaufe  ^'    '^'  S* 
the  hu(band  joyneth  for  conformity,  and  it  is  in  the  right  of  his    . 
wife  who  was  dUTeifed  before,  fo  in  cffcdl  it  is  id<m  dijfcifitw  &  idgm  (Hob.  ^6.)     .  ^ 
conquirens,  (i) 

If  two  coparceners  be  diiTeifed  and  recover  in  an  affife,  if  after  . 
they  make  partitioQj  and  after  they  be  feverally  difleifed,  they  (hall 
have  feverall  redifleilins;  and  fo'it  is  of  joyntenancs;  for  they  be 
ikiem  ccnfueretttn,  ^  non  aliu  Alfo.a  redifletiin  doth  lye  againft 
the  difteitor  which  doth  rediffeife^  and  againft  another  to  whom  he 
made  feoffment  after  the  Cecond  difleifin ;  for  otherwife  the  redif- 
feifor  might  prevent  the  plaintife  of  his  redi(rei(in.    But  in  an  af-  * 

iife  againft  J,  and  B.    A,  is  found  difteifor,  and  B.  tenant,  and  the 

J)1aintife  doth  recover;  and  after  he  which  was  found  tenant  dif- 
eifes  the  plaintife*  he  (hall  not  have  a  redi(reiiioj  becaufe  he  did 
di/Teife  him  but  once,  (a)  .  ,  ^ 

Di  eodem  tenement  Of  faith  the  ftatute.     If  the  plaintife  be  redif-  7.K.B.z88.d.' 
feifed  of  parcell  of  the '  tenement  formerly  recovered,  he  (hall  have 
a  redi(reifin. 

If  the  mcfne  recovereth  (3)  a  rent  when  it  is  a  rent  fcrvice,  and  (Abl  153.  a.) 
after  the  rent  becommeth  a  rent  feck  by  furplufage,  and  doth  redif- 
feife  him  of  the  rent,  h&  (hall  have  a  redideifin ;  for  the  fubftance  • 

of  the  rent  remaincs,  though  the.  quality  be  altered.  (4) 

[/J  U  tenant  in  fpeciall  uile  recovereth  in  aftife,  and  after  be-  [/]  x6.  h.  (. 
commcth  tenant  in  taile  after  poffibility  of  i(rue  eztin£l,  and  then  is  tie  Aid  77. 
rediiTeifed,  he  (hall  have  a  redi(rei(in  ;  for  albeit  tiie  ftate  of  inhe- 
ritance  be  altered,  yet  the  (ame  freehold  remaineth*  (5) 

If  a  man  recover  land  in  an  aflife  oi  no'vel  dijjiifin  wherennto  ^*  ^/ 3:  ^^^ 
there  is  a  common  appendant  or  appurtenant,  and  after  is  redi(reifed  p*i^B^*"o^' 
of  the  common,  he  ihall  have  a  rediftei(in  of  the  common,  for  it    *    •    •  i  9•^ 
vvas-  tadtely  recovered  in  the  affife.  (6) 

(t)  [See  Note  17%.]  (5)  Ace.  1  z .  Co.  8 1 .  a.  in  Lewis  Bowleses 

(a)  See  poft.  Se6l.  2x'*  ^^(*^* 

(3).  Recovery  in  ijifi  muft  be  under-         (6)  Other  indances  of  tac^t  recovery  are 

^ood.  mentioned  ant.  fol.  1 51.  a. 

(4}  [Sec  Note  J7 3-1 
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T^  T^  yrmm^anivm^  que  ceft  nofme 
'^  Mjjifi  eft  nocnen  aoquivocum  5  car 
mfiunfoits  ejt  priji  pur  un  jurie  ;  car 
fe  iommencfment  ii  U  record  de  fffife  de 
ftavilSJfiiJin  iffint  c^mmeHccrs:  aififa 
ventt  rceognitura,  &c.  quod  idem  e(( 

5\ihd  jurata  vcnit  recognitura,  &c. 
U  la  caufe  efl^  fur  en  que  per  le 
hriefe  ie  ajjije  il  efi  cdmrnand  U  ta  i)i» 
eontj  quod  tacerct  duodecim  libcros  et 
kgaks  homines  de  viciiicto,  ice.  vi- 
dcre  tenementum  illud,  &  nomina  il- 
lorom  imbreviaiti  et  quod  fummoneat 
cos  per  bonos  fummonitores,  quod  fmt 
coram  jufticianis»  &c*  paratt  inde  fa- 
cere  recognitionem,  &c.     Et  pur  ceo 
fue^  per  tiel  originate  un  panel  per  force 
de  tnefme  le  hriefe  dcvoii  eftrt  retvme^ 
i^c.  tl  (fl  dit  en  le  ccmmenciment  del 
record  en  le  off^e^  affifa  venit  rrcogni- 
tura,  &c.     Auxy^  en  hriefe  de  droit  il 
eft  communement  dit^  que  le  tenant  luy 
pMt  mittcr  en  Dieu  et  grand  ajftfe^  ^c% 
Auxj^  il  y  ad  un  hriefe  en  le  regifter^ 
que  eft  appel  hriefe  de  magni  .aflifi 
eligenda.     JJfint  eft  ceo  hien  prove^  que 
cfft  nofme  nffife  afiquandd  ponitur  pro 
jural*.     Et  afcun  foht  iteft  prife  pur 
tcut  le  hriefe  d^offf ;  tt  folonque  eel 
entcnt  il  ejl  pints  propermeftt  ct  pluis 
communement   prifty  ficcnie  affife  de 
novel  difleifin  eft  prife  pur  tout  le  Ireve 
de  affife   de  novel   difleifin.     Et  en 
mefme  U  maner  afffe  de  common  de  paf 
iure  eft  prife  pur  tout  le  hriefe  d^rjfife 
de  common  de  pcfiure^  ct  cffrje  de  mort^ 
iar.crfler  rjl  prife  pur  tout  le  hriefi 
d*ejffe  de  mortdancejlcf^  et  affife  de  dar- 
raine  prefntment  eft  prife  pur  tout  U 
breve  d\fftfe  dc  darraine  prefentment, 
Me%  ilfemhle^  que  le  caufe  pur  que  tiels 
hriefes  al  commencement  fueront  appels 
ojjyts  fuity  pur  ceo  que  per  chefcun  tit  I 
hriefe  il  eft  commando  al  vifcount^  quod 
fummoneat  xii,  le  quel  rfl  a  tant  a  dircy 
qui  dciitfummoTur  unjitrii.     Et  afcun 

foits 


A  ND    mem:ra:idumy     that     thif 
'^^  name  affife  is  nomen  equivocum  ^ 
for  fometimes  it  is  taken  for  a  jurie  i 
for  the  beginning  of  the  record  of  aa 
affife  iif  novel  difiiftn  beginneth  (hits  t 
ttjjl/a  venit  recognitura^  Vc.  which  1% 
the  fame  as  jurata  venit  recognifurin 
And  the  reafon  is,  for  that  by  the  writ 
of  ai&fe   it    is     commanded  to   the 
flierife>  quodfacerit  duodecim  liheros  ^ 
legales  homines  de  vlcinctOy  t^c*  vidcre 
tenementum  illudy  it  nomina  illorum  im-- 
hrc^iarcy  et  quid  fummoneat  tos  ptr  ho^ 
ms  funononitoresy  quod  fint  coram  jtf^ 
tictariisy  isfc  farati  inde  facere  recog" 
nitionemy  (^•r.     And  becaiife  fhat,  hf 
fuch  an  original),  a  pannell  by  force 
of  the  fame  writ    ought  t6  be  re- 
turned, tit,  it  is  faid  in  th^  beginning 
of  the  record  in  the  aSize,  aftt/a  venit 
recognituruy  i^c.     Alfo,  in  a  writ  of 
right  it  is  commonly  faid   that  the 
tenant  may  put  himfelfe  on  God  and 
the  great  afiife.    Alfo  there  is  a  writ  in 
the  regifter,  which  is  calkd  a  writ  de 
magnA  affifa  eligenda*     S^  as  this  \% 
well   proved, «  that  this  name    afll(b 
fometimes  is  taken  for  a  jury.    And 
fometimes  it  is  taken  for  the  whold 
writ  of  a^fe ;  and  according  to  this 
purpofe  it  is  nioft  properlv  &  moft 
commonly  taken,  as  an  affile  of  mvit 
dtffcifin  is  taken  for  the  whole  writ  of 
affife  of  novel  diffeifm.     And   in  the 
fame. manner  an  affife  of  common  of 
pafture  is  taken  for  the  whole  writ  of 
affife  of  common  of  pafture,  dnd  af- 
fife of  mortdauncefter  is  taken  for  ^e 
whole  writ  of  aflifc  of  mortdauucrflcry 
and  affife  of  darreine  prefentment  is 
taken  for  the  whole  writ  of  darreine 
prefentment.     But  it  feemes,  that  the 
reafon  why  fuch  writs  at  the  begin- 
ning were  called  affifes  was,  for  that 
by  every  fuch  writ  it  is  commanded 
to  the  (hcrife,  quid  fummoneat   ia« 

which 
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fwts^JJif0  eJlprififiirm^r^niniUjjinL  which  is  as  much  to  laj^  that  face 
pur  mttter  certatm  chafes  en  certaine  ought  to  femmon  a  jury.  And  fome^ 
rule  et  difpojkiwy  Jicome  or^nancty  qu$  time  aflMe  is  taken  for  an  ordinance,  to 
^Jiapp€l\i)\  ainfapanisetcerviiue.       wit,  to  put  certaine  things  into  a  certaine 

rule  and  difpofttion,  as  an  ordinance, 
which  is  called  afffa  poms  a  annfia* 

^  jr^lVO  C  UM.''  (7)     For  the  better  onderftanding  here- 
•^^^  of,  oiF  thefe  there  bee  two  idnds,  viz.  itfid<v9cum  gtfurvo* 
£ans ;  snd  ^quivocum  ^qmvocaium* 

jEfuivccum  ^quivoeant  eft  fluri*09cuMf  f9ljfimuSt  a  word  of  di*- 
vers  ieverall  figpifications. 

JEquwoettm  aquin/ocatum  eft  wti'voaim,X}aMl  ts  to  fay,  reduced  to  a 
certaine  iignification.  As  here  in  Littleton* z  example,  ajpfti  eft  no^ 
men  aqui'voenm  aqui^vocans  i  for  fometinie  ic  iigi^ifieth  a  juryyibtne* 
time  the  writ  of  aifife,  and  fometime  an  ordinance  or  ftatuce.  Now 
a£ife»  juratay  (8)  is  aqMi*ooctan  aqui^uQeetimm ;  and  fo  is  hre*ue  if 
offifii  iwua  dijfeifirue^  and  njjifa  panu,  ^c.  Even  as  cams  eft  nemem 
fl  rr,  a,.  J  ^ui'vocumi  canis  lair^iliSf  canu  marinus,  ccmis  cceUftisg  /uat  aqmi* 
ntdcA  ^tquivocata. 

^  AfSfe  de  nrvd  difteifenV    Note  \a\  there  be  foare  affifes,  viz.  f».  Co.  70.) 
thiswnt,  an  aflife  of  )wr/i/tfiir«^/r,  ot  darreine  prefintment^  and  of  WB«^J»^ 
idrMm.{\)  toncfc4z.fa. 

t05.  134^     Fi  N.  B.     Fleta  lib  4.  Ca.  5.  Sec*     Mirr.  ca.  %,  itGi,  13. 

••  Fiwmt.**    Vide  Sea.  248.  verbo  iShirenfe,)  (Ant.  109.  b. 

^  ^  '  Poft.  168.  a.) 

•  *  ■ 

^^od  faciat   12   liberot  et  kgabs  hcmines  de  wcineto,  GTr." 
16]  Albtrit  the  words  of  the  writ  be  duodecimo  yet  by  ancient  courfe  [^]  x.  H.  7.2. 
the  (herife  mull  return  (2)  24:  and- this  is  for  expedition  of  juf- 
tice :  for  if  1 2  ihould  onely  be  returned,  no  man  ihould  have  a  full 
jory  appear,  or  be  fworn  in  refped  qf  challenges,  without  a  talesp^ 
which  Ihould  be  a  great  delay  of  tryals.     So  as  in  tfiis  cafe  ufage 
&  ancient  courfe  maketh  hw.     '  And  it  feemeth  to  me,    that 
the  law  in  this  cafe  delighteth  herfelfe  in  the  number  of  1 2 ;  for 
there  muft  not  onely  be  12  jurors  (3)  for  the  try  all  of  matters  of 
faA,  [c]  but  12  judges  of  ancient  time  for  tryall  of  matters  of  law  [c}Vid.PLCeaw 
4M  the  Exchequer  Chamber.     Alfa  for  matters  of  ftate  there  were  ia  |a  prMmicK 
ancient  time  twelve  Cowt/eilers  of  State.    He  that  wageth  his  law 
nuft  have  eleven  ethers  with  hifk,  which  thinke  hee  fayes  true. 
AnA  thsLt  number  of  fwelve  is  much  refpe^ted  in  holy  writ ,  as  I2  Jo(hua4. 
of  oftlcs,  12  ftooe J,  tz  tribesyUc,  Oeacf.  49.     *     , 

[d]  He  that  is  of  a  jury,  mu£b  be  liber  homo,  that  is,  not'  only  a  [^J  9.E.  4.  16, 
freeman  and  not  bond,  but  alfo  one  that  hath  fuch  frcedome  of 
mmd  as  he  ftandi  indifferent  as  hee  ftands  unfworne.     Secondly, 
he  muft  bee  legalis.    And  by  the  law.every  juror,  that  is  returned 
for  the  tryall  of  any  iflue  or  caufe,  ought  t^  have  three  properties. 

Firft, 

(7)  See  Hob.  303.  (»)  Sees.  G.  1.  c.  25.  f.  8. . 

(8>  L«rd  Coke  nifatts  **  taken  for  ju^ 
rata:"  (3)  [Sec  Note  274. J 

( 1 )  t  The  words  entre  Us  aunciens  eflaiutes 
£  155.  a.  ]    .  '9^p  here  added  in  L.  &  M.  Koh.  and  ?• 

0  JhiHs  jflrunh    '  3 
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(•)  AfticXoper       (•)  Pirll*  hee  ooght  Co  bee  dwelling  moft  neere  to  the  place  [l55*  b»] 
Cart.  c^.  9.  .       where  the  qaeftion  is  mored.  (a) 

I  ^E.^  'lo.'  -^        Secondly,  he  ought  to  bee  moft  fufficient  both  for  undcrflandbg, 
^      „  ,,  and  compctcncie  of  eftate.  (3)  i 

Thirdly,  he  ought  to  bee  lead  fufpitious,  that  .15,  to  be  ind'^c- 
Vid.  Scd.  lOft.  rent  as  he  ilands  uofworne  :  and  then  hee  is  accounted  in  law  Jihr 
I93.  €t  Ugalis  bcmo ;  othcrwlfe  be  may  be  challenged,  and  not  fuFered  to 

oH.6.37.         be  Iworne.  (4)  ...  •  ». 

''    '  The  moft  uibal  tnall  of  matters  of  fa£l  is  by  12  fucb  men ;  for 

0{i  qutrfttonem  faBi  nan  rtfiomient  judiia :  and  matters  in  law  the 
judges  ought  to  deci<k  and  difcufTc ;  for  ad  quaifii^mm  juris  nom 
re/poKdent  jurat§res,  (5) 
[r]  VU.  Artie.         [#]  ^ot  the  indication. aod  right  ofe  of  .thia  triall  by  is  men, 
iap*r  Cart  ca.  9.  ^nd  wherefoTC  Other  countries  have  them  not,  and  how  tiiis  triaU* 
lorwfc  C4. 25,    excells  others,  fee  Forte/cue  at  large,  cap.  25.  &c.  €t  29.  [/}  And 
rncbuivil  lib.  in  ancient  time  they  were  la  knights^    This  uial  oi  xhe  U&. per 
ca.  14, 15*  duodtcim  lihert  ft  Ugala  bsminet  is  very  anqient^  for  hcare  what 
BraAon  lib.  3.     the  l^w  was  before  the  copque(l.     \g\  In  finguiis  ccnturiis  (omitia 
toL  1 16.  a.  futU9i  atqui  libera  coHditiMis  *uin  duodeni  4rt4it§-/uperm$s  una  futm 

£«it«ria.  *  pr4tpofiio  facra  ttntntes  juranto^  ^r.  Nay  the  tryaU,.in  fomc  ^es^ 
f  ^1  Lamb.  foL  /^  midUiatem  iintguit,  (as  weTpeake)  was  as  ancient.  [i&J  Flri  duo^ 
91.  3.  '  dmijure  C9ujtikit  AKglimjkxiWaUi4e  totrdem,  Atiglhet  Irallisju^  di^ 

eu9t9 ;  and  of  ancient  time  it  was  called  duodcdm  iJiiralejudieium,  (6)  ' . 
Now  feeing  we  are  jullly  occafioned,  and  the  rather  for  the  (&^.)« 
herein,  to  fpeak  of  a  challenge  to  jurors,  to  make  the  ftudious  rea- 
der capable  of  the  underAanding  of  the  bookes  of  law  concerning 
this  matter,  it  (hall  be  necelTary  to  fay  {bmewhat  of  challengec : 
and,  firft,  what  a  challenge  is. 

Chulkuge  is  a  word  common  as  well  to  the  Engliih.  as  to  the 
French,  and  fometimes  fignifieth  to  claime,  and  the  Latine  word  is 
^endicarg;  fometime  in  refpeft  of  revenge  to  challenge  into  the 
£eld,  and  then  it  is  called  in  Latine  ntindicar^  or  pr^^ocare ; .  fome- 
time in  refpeA  of  partiality  or  infuifaciency,  to  challenge  in  court 
peribns  returned  on  a  jury.     And  feeine  tnere  is  no  proper  Xjitiii 
word  to  iignify  this  particular  kind  of  challenge^  they  have  framed 
rtf]W.ft.ca.3«.  a  word  anciently  written,  [a]  chsduumartt  ^lii columpniare,  and  ca-^, 
Vid.  Stat,  da       Jumpuiari,  and  now  written  (alumniare  ;  and  hath  no  affinity  with 
11.  E.  a.,  de  ^      ^^  vcrbe  calumniort  or  calumnia,  which  is  derived  of  that,  for  that  • 

andia.*  fleta**  "  °^  *  *1"*^^  Other  fcnfe,  fignifying  a  falfe  accufcr,  and  in  that 
lib.  I.  cap.  31.  f<^nfe  [^]  Bra^on  ufeth  calumniator  to  be  a  falfe  accufer :  but  it  is 
Britten  fol.  6-  a.  derived  of  the  old  word  caUir  or  cbaioir,  which  in  one  fignilication 
11,  a.  118.  ae  is  to  care  for  or  forefee.  And  for  that  to  challenge  jurors  is  the 
rkfn^M.^^'  meane  to  care  for  or  forefee  that  an  indifferent  iriall  be  had,  it  is. 
fol.  i3>. '  called  calumniare,  to  challenge,  that  is,  to  excqpt  againfl  them  that  ' 

.    ^         are  returned  to  be  jurors;  and  this  is  his   proper  fignificatiou. 
[e]  Brad.  lib.  4.  [^]   But  fometimes  a  fommons,  /cmmoaiuot  is  faid  to  bee  calum* 
toi.  157.   Veu    nia/at  and  a  CQunt  to  be  challenged,  but  this  is  improperly.     And   fr  ^  A     ^  1 
N. B. £0176.      forafmuch  as  mens    lives,   fames,   lands   and  eoods,   arcto  bp.l-*5     •  ^'i 
tryed  by  jurors,  it  is  mofl  neceffary,  that  the^^  be  omni  excepticm 
majora ;  and  th^vfore  I  will  handle  this  matter  the  more  largely. 

Achal- 

i)  [Sec  Note  175.]  juries,  Spelra.  Gkpfl".  voc./«rtf*i,  I>:fl[crtat. 

1)  See  poll.  156.  a.  Epiftolar.  in  Ling.    Scptcntridn.  Thefaur.* 

v)  Of  other  liflies  of  trying  fa^s  be-  Hickes,     Stternh.  de  jure  Sucon.  et  Goth, 

that  by  jury,  fee  ant.  74I  a.  vetuft.  lib.  i.e.  3.  and  Dr.  Pedngars  En- 

5)  [Sec  Noie  276.]  -  quiry  into  the  Ufc  and  Pni£l[i<e  of  Juritft 

6)  Sec  fuither  pu  the  origin  of  Engliih  aroongft  the  Grccks^and  Romans. 
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A  challenge  to  jurbrs^is  twofold,  cither  to  the  array,  or  to  the 
''pfAls :  to  the  array  of  the  principal!  pannell,  and  to  the  array  of 
*the  tales,  At)d  herein  yoa  (hall  underfland,  that  the  jurors  names 
are  ranked  in  the  pannel  one  ander  another ;  which  order  or  rank- 
ing the  jurie  is  called  the  array,  and  the  verbe,  to  array  the  jarie  ; 
and  fo  we  iaj^n  common  fpeech,  battaile  array,  for  the  order  of  the 
'battaile/  And  tHis  array  we  call  urraiametuumt  and  to  make  the 
array  arraiare,  d<? rived  of  the  French  word  arreier ;  fo  as  to  chal- 
lenge the  array  of  the  panncU  i».at  onCe  to  challenge  or  except 
againft  all  the  perfons  fo  arrayed  or  impannelled,  in  refpeA  of  the 
parrialitie  or  default  of  the  Oierife,  coroner,  or  other  officer  tha( 
inade  the  returne. 

And  it  19  to  be  kirowoe,  that  there  is  a  principal]  canfe  of  chal* 
lenge  to  the  array,  and  a  challenge  to  the  favpur. 

Friocipan,  in  refped  of  partialitie.     As  firft,  if  the  ftierife,  or 
'other  officers  be  of  [a]  kindred,  or  affinicie  (i),  to  the  plaintife  or  [«]  ii*  AC  ^ 
defendant,  if  the  aflimtie  (t)  continue  £^].     Secondly,  if- any  one  a^-  Aff-ji, 
or  more  of  the  jurie  bee  returned  at  the  denomination  of  the  par-   J'^  i/fi^ 
tiej  plaintife  or  defendant,- the  whole  array  ffiail  be  quaihed;    So  it  29I  Aff.  2.* 
is  if  the  fiierife  retarne  any  one,  that  he  be  more  favourable  to  the  la.  E»4.  9. 
one  than  the  other,  all  the  array  fhall  be  qaa(hed.     [^j  Thirdly,    «»•  P*  3* 
if  the  plaintife  or  defendant  -have  an  adion  of  batterte  againft  the   ^^^^  "4- 
iherife,  or  the  flierife.as:airift  either  partie,  this  is  a  gpodcaufe  of  ^'Wy.  c[   ' 
challenge.     So  if  the  plaintife  or  defendant  have  an  action  of  debt  pi.  Com.  nr. 


Dier  j%» 

.^•..^  depending  upon  the  fame*  title  [d]  ;  or  if  the  (hsrife,  or  his  ci,'i^fl^, 

'bailiib  which  r6tnrned  the  jurie,  be 'under  the'diftrefTe  of  cither  (piowd.2[e, 

partie;  or  if  the  (herife  or  his  bailife  be  either  of  counfell,  attur-  z.Ro.Abr.63S.) 

ney,  officer  in  fee  or  of  robes,  or  fervaKt  of  cither  partie,  gofiipi  \}']^l,Z,^^^ 

or  arbitrator  in  the'  fame  rftatter,  arid  treated  the"reof.     [e\  And  49- 1-  3*  »• 

Whfere  a'fubjed  may  challenge  the  array  for  tinindifferencie,  there  ^^'  £  ^'  *^* 

the  king  being  a  partie  mayalfo  chaltenge  for  the  fame  caofe,  as  5.  e.  4/46.' 

ibr'kindredi  orHhat-  he  hath  part  of  the  land,  or  the  like:  and  Sr.  H.  5.  5. 

where  the  array  ihall  be  challenged  againft  the  king,  yoa  (hall  reade  .*^  ^^  »*• 

i„=ourbook«.     •  J       .  ,  •  tUl^. 

(2.  Ro.  Abr.  640.  Dy.  319O  [^3  ti.H.4»26.       22.  £.  4  i.       38.  E.  3. 25. 

3S.  H.  6;  6.     (Mo.  3  )  [d]  14.  B.  3.  5.  &*i8.     44.  AfT.  23.      22.  E.  4.  i>      3,  H.  6.  39. 

15.  H.7.  9.b.      27.  AfT.  2$.      7.  H.  7.  10.      26.  AflT.  56.  22«      20.  H.  6.  34.      33.  AiT,  12. 
45.  Afl*.  1.      .^.  Aff.,8.  .   8.  Aflf.  2,3.      f,^^  3. 56.      *!•  H.7.  38.      2.  H  4,  13.    44*  E.  3. 43. 
20H.  6.  39*     44.  A/r.  18.      3*  H  6. 24.      17.  £•  2.  Chali.168.     4.  B.  4*  ii«        [«]  4.  H.  7. 
44.  £.  3.  jS*       3S.  AfT.  19.       22.  £>  4*  Chall.  63.    Scamf.  162.  c 

'    [/J  ^y  default  of  the  flierife,  a^  when  the  array  of  a  paoncH  is  [/]  39.  aJc  2. 
returned  by  a  bailife  of  a  frail chife,  and  the  fherife  returne  it  as  of  »7«E- 3-5o« 
himfclfe,  diis  feall  be  quaihed,  becaufe  the  partiu  fhocld  lofe  his   'J'^j-  "' 
challenges.     But  if  a  iberife. returne  a.  jurie  within  a  Hbertic,  this  g.  \^^  \^' ' 
is  good,  and  the  lord  of  the  franchife  is  driven  to  his  remedie 
againft  him.  <      '  •  ,  • 

If  a  peere  of  the  reaime  or  lord  of  parliament  be  demandant  or  r^]  13,  K  3. 
plaintife,  tenant  or  defendant,  there  muft  a  knight  be  returned  oi'^hxiu  \  15.   Br.' 
his  jurie,  be  he  lord  fpiriiuall  or  lemporall,  or  elfe  the  array  miy  f''^""^*  *°^' 
be  quaihed- Ij']  :  but  if  he  be  returned,  although  he  appcaretaor,  Cdunuffdc 

Jutland**  cafe.  Plo.Com.  117*.      27.  H.  8.  22.      4.  £J.  Dier  it%.       8.  Elix^Di.  246.     14.  Lliz. 
Pier  318.       xo»  Elii.  Dier  7.651  b.-      (i.JLeon.5.    a.  Roi  Abr,  636.)         ^H 

<i)  [Sec  Note  277.]  (2)  [See  Note  278.] 
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•       *  * 

yet  tke  jurie  way  be  taken  o£  the  refidoe*    A  Ad  If  others-  be  joyoed 
with  the  lord  of  parliament,  yet  if  there  be  no  knight  returned^  the 
IB]  17.  C.  1.      array  ihall  be  quaflied  againfl  all.  [If]     So  in  an  attaint  theic 
Attaint  69.         ought  to  be  a  knight  returned  of  the  jurie  (3). 
(0  S^'f*  I'}  And  when  the  king  is  partie,  as  10  travers  of  an  office,  hr 

SteafTPL  Cor  ^^^^  traverfctb  may  challen|;e  the  array«  as  hereafter  in  this  Sec- 
sg.  AflT.  6.  b.'*  tion  iiall  appeare;  and  fo  it  is  in  cate  of  life;  and  likewife  the 
4.  H.  7*  8.  king  may  challenge  the  array :  and  this  ihali  be  tried  by  triors  ac- 
44.  B.  3.  3S.  cording  to  the  ufuall  courfe.  [i]  The  array  challenged  on  both 
Ja.  Ro.  Abr*      fij^  fluji  b«  qaafhed. 


uf  i.  H.  4.  aa.  t^]  ^^  ^  ^^  eltrangers  make  a  pannell,  and  not  in  favour- 
(Mo.'s95.)  '  9d>le  manner  for  the  one  partie  or  the  other,  and  the  fhcrife  ie« 
m  6.  R.  a.  tnrnet  the  fame^  the  array  was  challenged  for  this  caufe,  and  ad« 
Chaii.  xos.        judged  eood. 

&Md^*oll  ^]        ^     bailtfe  of  a  libertie  retume  any  out  of  his  franchife, 

frnjiyi.  B.  3«  ^^  amy  ihall  be  quaftied.  a<  aii  array  returned  by  one  that  hath  no 
ChaSi*  1 10,  Y tt.  franchjfe,  (hall  be  quaOicd. 

3a.  Aff.  6.  Challenge  to  the  array  for  favour.  [»]  He,  that  taketh  this, 

i\  ^^n^k.  ^^^  ^'^'^  ^"^  certaine  the  name  of  him  that  made  it,  and  in  wboib 
ChaS^^o*  time,  and  all  in  certainety*    This  kinde  of  challenge,  being  no 

S.  H«  ^n,  prmcipail  challenge,  mud  be  left  to  the  difcretion '  and  confcience 
97.  Aff.  2o.  of  the  triors.  .  As  if  the  plaintife  or  defend  am  be  tenant  to  the 
*xk  E.  3;  I  a.  (herife,  this  i«  no  principal  challenge ;  for  the  16rd  is  ia  no  dan^ 
^*^H%^^**  ger  of  his  tenant;  but  g  ctnnjerfo  it  is  a  principall  challenge;  but 
7.  H*  6. 2  (!  ^  ^*  Other  bee  may  challenge  foflr'  favour,  and  leave  it  to  tnalL  So 
19.  N.  6. 4f.  affinjtie  betweenc  the  fonnc  of  the  (herife  and  the  daughter  of  the 
so.  H.  6h  1%.  partie,  or  i  coivuirfi,  or  the  like,  is  no  principall  challenge,  but 
*®"*-4-*-  to  the  favour;  but  if  the  (herife  marrie  the  daughter  of  cither 
ciiall'.  61.  P^tie,  or  }  cftmnrfo^  this,  (as  hath  beene  faid)  is  a  principall  chal- 

f«l  a«.  E.'  4*  *c>^gc,  or  the  like.  [0]  But  where  the  king  is  partie,  one  (hall  not 
Chall.  63.  .  ch  j[lenge  the  array  for  favour,  &c.  becaufe  in  refpedl  of  his  alle- 
i|.U,  7.  t«  giaoce  he  ought  to  favour  the  king  more  (4).     But  if  the  (herife 

be  a  vadele£l  of*  the  croWn^-or  omer  meniall  fervant  of  the  ktng»   * 
there- the  challenge  is"  good  (5).    And  likewife  the  king  may 
challengr  the  array  for  hivour. 

Note,  upon  that  which  hath  been  faid  it  appcareth,  that  the 
challenge  to  the  array  is  in  refpeA  of  the  caufe  of  unindifferencie 
or  deOuilt  in  the  (herife  or  other  officer  that  made  the  returne, 
and  not  iarefpedtof  the  perfoos  returned  where  there  is  noun-fir^,  {)1 
indifferende  or  dr^alt  in  the  (herife,  &c  for  if  the  challenge  te  ^ 
the  array  be  found  againft  the  partie  that  takes  it,  yet  he  (hall  have 
hit  particdlar  chidlenge  to  the  polls  (1). 

In  (brae  ca(ef  -  a  challenge  may  be  had  to  the  polls,  aAd'  in 

Ibme  cafes  not  at  alL    Challenge' to  the'polh  is  a  challenge  to  the 

particular  peribns  ;  and  thefe  be  of  fbure  kinds,  that  is  to  (ay,  pe- 

remptorie>  principall,  whidi  indace  favour,  and  for  default  of  hun- 

dreaors* 

M-x-H.  5*  [^]  Peremptorie.    This  is  fo  called,  becaufe  he  may  challenge 

ChaJ.  162.  peremjfitorily  upon  his  owne  difllke,  without  (hewing  of  any  caufe ; 

iVe-a.^i,        *®^  tttis '  ooely  is  in  cafe  oftrea(bn  or  felonie,  infanwrtm  *uitit\, 

14.  H.  7.  7.  1 9*    And  by  the  common  law  the  prifoner,  upon  an  endidment  or  ap- 

Doa.  u  Scud,      peale,  might  challenge  thirtie  five,  which  was  under  the  number 

Hb.  s.  of  three  juries^    But  now  by  the  (latute  of  a^a.  H.  8.  the  number 

2^^*^^  H  *^'^    ^^fcedqjced  to  twentie  in  petite  treafon,  murder  and  felonie ;  and  ui 

\.Vi\,  \l^^    ^w  of  high  treafon,  and  mifpnfion  of  high  treafon,  it  was  taken 

32.  H.  6.  *6,  away 


(3)  [See  Note  279.]  [156.  b. 

>)  [Sec  Note  280.]  (1)  [Set  Note  a»i%] 

5)  [See  Note  aSi,] 
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«way  by  the  ftatatc  of  53.  H.  8,  but  now  by  tho  ft^tqte  of  i^  &  it.   *7-  Aff  4, 

Phi!.  kV  Marie,,  the  common  law  is  revived.  •  For  any  tr€aibi)»  th«  ^^*  u'|'^* 
priloner  (bail  have  his  challenge  to  the  number  of  thirtie  (2)  iiwe  ;  ^!'  h!  gi^dt/^ 
wad  fo  it  h3«h  beene  refolved  •  by  the  jufticcs  upon  coxfferei^ce  be-   chal.  Br.  217, 
twccne  them  in  the  cafe  of  fir  Walter  Raleigh  and  George  Brookes*    33.  H.  8.  ca.  a3* 
But  all  this  is  to  be  «nderllood  when  any  fubjed  that  is  not  a  pecre   >^  &*.**.&  M. 
of  the  rcalmc,  is  arraigned  for  treafon  or  felonie.     put  if  hee  be  a  "*  |^*^  ^^ 
lord  of  parliament  and  a  pecre  of  the  realme,  ^nd  is  to  be  try«d  ,4'.  ^j,  ^*.  ,^ 
by  his  peeres^  he  fhall  not  challenge  any  of  his  peeres  at  all;-  SnnF.  Pi.  Cw. 
for  they  are  not  fwomd  as  other  juror&  be,  but  finde  tbe  painty   137* '3^ 
guiltie  or  not  guiltic  upon  their  faith  or  allegiance  to  the  fcing,,  i*i/u^  *I^R- 
^nd.  they  arc  judges  of  the  fa£l,  and  every  of  them  doth  fepa-     '    *  *  '•  J*-  ^ 
rately  give  his  judgement,  beginning;  at  the  lowed,     fiut  a.  fub«  9i19k4».^ 
je£t    under    thp   degree   of  nobilitie  may  in   cafe  of  treafon  or 
felonie  challenge  for  jud  caufe  as  many  as  he  can,  as  (hall  be 
faid  hereafter*     In  an  appeale  of  death  againft  divers,  they  pleade- 
not  guiltie,  and  one  joynt  venire /acias  is  awarded;  if  one  challenge      ' 
peremptorily,  he  fhaU  be  drawiie  a^ainfl  alL     (3)  Qtherwife  it  m 
•of  fever  all  ^vemrejac. 

Note,  that  at  the  common  law  before  the  ftatute  of  33.  E,  r,. 
the   king  might  have  challenged  peremptorily  without  ihewing  {i^TftQir.jo^*) 
•caufe,  but  only,  that  they  were  not  good  for  the  king,  and  without 
being  limited  to  any  number*    But  this  was  mifchievoos  to  the 
iubjed^  tending  to  infinite  delayes  and  danger.     And  therefore  it 
is  ena^ed,  [y]  jjuoJ  de  catcro  licet  fro  domino  rtge  dicatwr%  quod  ju»  [f]  33-  ^E,  u 
ratoresy  ^c»  nonfuntbonifro  rege  ;  ntm  propter  hoc  rematuant  inqmfi*  <4rJinadodo  3«- 
iionis^  i^c.  fed  ajjignfint  cert  am  caufam  cahtmma  fua,  l^c,  whereby   stanf°Pl.  ciiu 
the  king  is  now  retrained.  (4)  xfo.  '    ' 

Principall  ;  fo  called,  becaufe  if  it  be  found  true,  it  ftandeth 
fufficient  of  itfelfc  without  leaving  any  thing  to  the  confcience  or 
difcretion  of  the  triors.  Of  a  principall  caufe  of  challenge  to  the 
array,  we  have  faid  fomewhat  already.  Now  it  foUowethwith  like 
brevitie  to  fpeake  of  prbcipall  challenges  to  the  polles^  (that  is) 
•fevcrally  to  the  pcrfons  returned. 

Principall  challenges  to  the  poll  may  be  jedoced  to  foure  headt : 
firft,  propter  honoris  reJpeSlum^  for  refpc£l  of  honour :   fccondly,. 
f  ropter  defeSlum,  tor  vi^xil  or  default;  thirdly,  propter  c^Sw/h  for 
itfFeftion  or  partialitie:    fourthly,  propter  diU£iiun»Aox  crime  or 
dclia. 

I.  Ptjopter  honcris  rej^enum^  ^s  any  peere  of  the  realme,  or  lord'  6.  Co*  51!  5?/ 
of  parliament,  as  a  barpn,  yifcount,  earlc,  marquejQe,  and  duke:  for  Co«n«eflj»  dc 
thefe  in  refpeft  of  honour  and  nobilitie,  are  not.  to  be  fworne  on:  R^"»l*n<*'s ca^<» 
juries;  and  if  neither  partie  will  challenge  him,  he  may  challeoge,^|  /i^,'s^* 
hlmfeife  ;  for  by  Magna  Charta  it  is  provided,  qmd-.n€c  fupof^ennt>  35.  H.  i.  46.^ 
ihinins,  necfuper  eum  mittemuSt  nlfi  per  ItgaU  judiciet^^arium  fuorumt  li-AfT*  %t^ 
avt  per  legem  terra.     Now  the  common  law  haih  divided  all 'the-  J?  p'^'^'A^' 
fubje^s  into  lords  of  parliament,  and  into  the  commons-  of:  the!  RL\ftf  I'A- 
realme.    The  peers  of  the  realme  are  divided  into  barons*  vif-  (usw.*7>)' 
counts,  earles,  marquelTcs,  and  dukes.    The  commons  are  divided, 
ihto  knights,  cfquires,  gentlemen,  citizens,  yeomen,  and  burgeffes. 
And  in  judgement  of  law  any  of  the  faid  degrees  of  nobilitie  are 
peers  to  anothpr.     As  if  an  earle,  marquefl'cor  duke,  be  to  be  tried 
for  treafon  oc  felonije,  a.  baron  or  any  other  degree  oi^  nobilitie  is 
his  peere.     la  like  manner,  a  knight,  ef<|uire,  >&€»  (ball  be-,  tried 

...  • 

(*)  Agreed  acc»  in.  petty  treaibn.  in  (3)  Adj.  acc.Plowd.tco, 

Swairt  CAle,  Foft,  107.  (4)  [5ei  Notv  aSi.]  ' 
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fir  fares;  and  that  is  by  any  of  the  commons,  as  gentlemen*  ci- 
tizens, yeomen,  or  burgvflfes ;  fo  as  when  any  of  the  commons  is 
to  hare  a  tryall  either  at  the  kind's  fait,  or  betweene  partie  and 
partte,  a  pecre  of  the  realme  Uiall  not  be  impanneiled  in  any 
caie. 

II.  Prftir  defe3um, 
jl7.Oo.1l.  1.  /*<irr/4r,  [fl J  as  aliens  borne.  •  ^ 

iaivm*!  cafifc  2.  LtStrtatis,  ^h]  as  villeins  or  bondmen,  and  fo  a  champioa 

so.  Co.  104.        Biufi  Y^  g  freeman. 

rtl A^«a.'io.  3*  ^■*"'!  ''^•^»   '•  '•   ^^^"  Ufitminti  [r]  Firft,  what  yearcly 

185.   Brit  fo.  freehold  a  jnror  ought  to  have  that  paiTech  upon  trial)  of  the  liie 

135.  Fiet.  U.4.  of  a  man,  or  in  a  plea  real),  or  in  a  plea  perfonall,  where  the  debt 

C1.8.  •6.aAiS.  ordammage  in  the  declaration  amonntetn  to  fortie  markes,  Fidt 

^?'^'^t  h  ^^'  ^.^+'   ^5^     *  Secondly,  this  freehold  muft  be  in  his  owne 

fti.H^/ao.  "g^^  i»  ^««  fimplc,  fee  tailc,  for  termc  of  his  owne  Hfc,  or  for 

so!  H.  7.  so.  another  man's  life,  although  it  be  upon  condition,  or  in  the  right 

[f]  Via.  Sea.  of  his  wife,  oat  of  antienc  demeine,  for  freehold  within  ancient 

464.  |8.  AH  19.  demcfne  will  not  ferve.    But  if  the  debt  or  dammaee  amounteth   £  I  ^J»  1 

'^H?2'aV*  "^*  ^  ^^^^^  marks,  any  freehold  fufficeth.    [d]  Thirdly,  he  muft 

a!  H.*  5.  c.'  ^^^^  freehold  in  that  countie  where  the  caule  of  the  aAion  arifeth  ; 

ro.R 6.7,8.18.  and  though  he  hath  in  another,  it  fufficeth  not  (1).     [r]  Fourthly, 

s.  H.  7. 1.  if  after  his  retume  he  felkth  away  his  land,  or  if  cejfif  aue  <vit  or 

'^*H^r  *^  ^''  ^^^^  dieth,  or  an  entry  be  made  fbr'the  condition  broken,  fo  as 

7  H  6  1^'  4A  ^^'  freehold  be  determined^  he  may  be  challenged  for  infufficiencie 

ii.   ilE-^ij.  of  freehold  (a). 

3.  H.  4«  4*    (Scftche  iUtutei of  23.  H. 8.  13.  and 4.  *  5.  W.  &  M.  14.)     *    *  9.  H.  6.  Cbal.  17.^ 
o.  H.  7*  I.    (x.Ra.  Abr.  647.  Poit47«.  Fortcic.  56. 6i.«.)        [d]  19.  H.  6.  9.     17.  Affi  15. 
f#]  11.  R  7.  4*  21.  H.  6.  38.      7.  H.  4.  I.     (Poft.  »7».  b.)    {%,  |Co.  Abr.  636.  Fortefc.  56.  b. 
rc^  158.  a.}' 

A.  Htmihrederum.    Firft,  by  the  common  law,  in  a  plea  reall  mixt 

and  perfonal,  there  ought  to  be  foure  of  the  hundred   (where  the 

caufe  of  aAion  arifeth]  returned  Hot  their  beuer  notice  of  the 

caufe  ;  for  n/iam  'oidnwrum  faBm fr^efumumtwr  Jcin  (5).     And  now 

[/]  17.  tUs.      fince  lAttlifn  wrote  [/*]  in  a  pica  perfonall,  if  two  hnndredors  ap- 

T*^  n  P^ve,  it  fufficeth  (4);  and  in  an  attaint,  [^]  although  the  jury  is 

ft  V16  E  ^^^7   ^*^^»  y^*  the  hundrcdors  are  not  double.    Secondly,  [A]  if  he 

4.ifar.  Br.        ^^^  either  freehold  in  the  hundred*  though  it  be  to  die  value  bat 

Chal.  fti6.*        of  halfe  an  acre»  or  if  he  dticlj  thete,  though  hee  hath  no  freehold 

fti.  £.4.74,75.  in  it,,  it  fufficeth.    {/]  Thirdly,  if  the  caufe  of  the  aAion  rifetli 

?*  *••  ^' '^'       in  divers  hundreds,  yet  the  number  flial  fuffice,  as  if  it  had  come 

4.  Mar.  Br.  *^*  °"^  ^^  ^•^  *"^  *°^  fcverall  bundredors  out  of  each  hundred. 
Chal. 2*16.  *  '  \X\  Fourthly*  if  there  be  divers  hundreds  within  one  lector  rape* 
[hi  10.  H.  6.  5.  if  he  Juih  any  freehold,  or  dwell  in  any  of  tliofe  hundreds  though 
S2.  H.  4. 14.      not  in  the  proper  hundred,  it  fufficeth.    [/]  FiftJy,  if  the  jury 

J8:  ^*  ^  5;  <ome  A  eorpor^  cmitatus,  pr  di  fnxm9  bundndo,  where  the  one 
sf*  ^•V43*  *  P^^  ^'  ^^"^  of  the  hundred,  or  the  like*  there  need  no  hundred- 
-fCro.  JaiB.55a)  iori  be  returned  at'  all.  [/91J  Sixtty,  if  a  buodredor  after  be  be  re- 
[«i]2i.H.6v38.  turned  fell  away  his  land  within  that  hiandred,  yet  fhall  be  not  be 
xi.  H.>  4.       challenged  for  the  hundred*  fbr  that  this  notice  remaiaes.    Other* 

(5).  See  tlfo  a  learned  diflertation  on  the  [157.  a.] 
wrir  d€  fiofi  fatmdu  hi  qff^JSs  rtjuraiis  in  the         (1 )  Pid.  accfirdmnisJM/fkimrios  M*  t^ 

MirceUany  of  Law-Tnai  by  the  late  mr.  30.  f/iss.  QiMcb  139.— Hal.  MSS. 
ferjcanr  Wynne,  p.  62.  to  74.    See  toox.  (2)  See  ant.  loa.  b.      . 

Ventr.  366.  and  fir  JobnHawles^s  Remarks         (3)  SfeBrownl.  Rep.  b.  19^ 
on  Trials,  in  Stale  Triafoi  4th  cd.  v.  3.         (4}  [See  Mote  a8  3.  J 
p.  169.  xSj. 
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wife  as  hath  bin  faid  (br  his  infufiiciencie  of  freehold ;  for  his  feare 
to  offend,  and  to  have  lands  wafted,  &c.  which  is  one  of  the  reafons 
of  law,  is  taken  away,  [a]  Seventhly,  he  that  challengeth  for  the  U"]  7.  El!^. 
hundred  mad  fhew  in  whac  hundred  it  is,  and  not  drive  the  other  l^y^r  aji* 
partie  to  fhew  it.  £ightly,  his  challenge  for  the  hundred  is  not 
JimpUcitgr  hatjkujuium  qui  J;  for,  though  it  bee  found  that  he  hath 
nothing  in,  the  hundred  yet  ihall  he  not  be  drawne,  but  remaine 
frattr  H,  that  is,  beiides  for  the  hundred ;  and  albeit  he  dwelleth 
or  have  land  in  the  hundred,  yet  mufl  he  have  fufficient  freehold. 

III.  Trofttr  affeQum :  And  this  is  of  two  forts,  either  work*  Brad.  £0.1954, 
ing  a  principal  challenge,  or  to  the  favour.     And  againe  a  princi-  \^^^^.  '54'*35- 
pall  challenge  is  of  two  forts,  either  by  judgement  of  law  without  a/^*  a!  ii^ia* 
any  a£l  of  his,  or  by  judgement  of  law  upon  his  owne  ad.  .  '    '  ^     ' 

And  it  is  faid  that  a  principall  challenge  is,  when  there  is  ex*> 
prefle  favor  or  expreiTe  malice. 

1.  Without  any  ad  of  his,  as  if  the  juror  bee  \a'\  of  blood  or  [a]  BrittoafoU 
kindred  to  either  parCie,  confanguinnts^  which  is  compounded  tx  ton  ^Z^ 
^  fanguiney  quafi  eodtm  fangutnt  natus,  at  it  were  iflued  from  the- 
fame  blood ;  and  this  is  a  principall  challenge,  for  that  the  law  pre-  [h]  Mirror  ca.j* 
fumeth  that  one  kinfman  doth  favour  another  before  a  Uranger  ;  de  ordinance 
f^]  and  how  fafre  remote  fo  ever  he  is  of  kindred,  yet  the  chal-  **'*^'?'"^l 
lenge  is  good.  '  And  if  the  plaintife  chalenge  a  juror  for  kindred  njftton  1"^* 
to  the  defendant,  it  is  no  counter  plea  to  fay  that  he  is  of  kindred  pjeta^    ^ft*pra. 
alfo  to  the  plaintife,  though  hee  bee  in  a  neerer  degree;  for  the  14.El.Dier 3x9. 
words  of  the  venin  facias  forbiddeth  tlie  juror  to  be  of  kindred  to  s&i«  £•  4-  75- 
cither  partie.  40.  All.  2oM'I. 

[rj  If  a  body  politick  or,  incorporate,  folc  or  aggregate  of  chal.  qq^*'      " 

many,  bring  any  adlion  that  concemes  their  body  politick  or  in-  41.  e.  4.' 7 5. 

corporate,  if  the  juror  be  of  kindred  to  any  that  is  of  that  body  {rj  7.  £.  4. 4. 

(although  the  body  politick  or  incorporate  can  have  no  kindred)  >7-  ^*  4«7- 

yet  for  that  thofe  bodies  confift  of  naturall  perfons,  it  is  a  prin-  *i'  \.  t*  *^' 

cipall  challenge.    [</]   A   baftard  cannot   be  of  kindred  to  any,  ^s!  AfT.  iS.  * 

(^)  and  therefore  it  can  be  no  principall  challenge.     And  here  it  34.  a^T.  6. 

15  to  be  knowne,  that  ajjinitasy  afHnity,  hath  in  jaw  two  fenfes.    In  Hob.  S7. 

his  proper  fenfe  it  is  taken  for  that  ncernefle  that  is  gotten  by  J\f*"''^p  ^^^' 

marriage.     Cum  dua  copnat tones  inter  fe  divifa  per  nuptias  copulan^   LJ  J*'*    '  \  ^ 
i.^  t  J     1     '      r  J',    i^  '  J   J    -.        nr  '       T  Lhai.99. 41.E.3. 

/«r,  C5  altera  ad  alterius  fines  accedtt^  Cs  tnde  diatur  ejfims*     in  a  p.    26.  H.  6. 

larger  {^vXt  affnitas  is  taken  alfo  for  confanguinitie  and  kindred,  Chal.  163. 

as  in  the  writ  of  *venire  facias,  and  otherwhere.     [e'\  Affinity  or  [']  Mirror 

sdliance  by  marriage  is  a  principall  challenge,  and  equivalent  to  ^^^f ^o"  7  uhi 

confanguinity  when  it  is  bctweene  either  of  ihe  parties,  as  if  the  pj^^t^^"  (  ^'•P'"*- 

plaintife  or  defendant  marry  the  daughter  or  coufm  of  the  juror,  ^.  £.  ^  14. 

or  the  juror  marry  the  daughter  or  couiln  of  the  plaintife  or  de-  21.  E.  3*  5- 

fendant*  and  the  fame  continues,  or  ilTue  be  (6)  had.   But  if  the  fon  4^  43*  ^'  3* 

iof  the  juror  hath  married  the  daughter  of  the  plaintife,  this  is  no  ^^*{^fr 'a?,  »€• 

'.principall  challenge,  but  to  the  favour;  becaufe  it  is  not  betwecne  ^^E-i-  *•* 

the  parties.     Much  more  may  be  faid  hereof;  fedfummajequorfaf  u.  h.  7.  %. 

tigia  reruns*  15  H.  7.  9- 

[/]  If  there  be  a  challenge  for  cofinage,  he  that  taketh  the  ^'H^'g"*^^' 

challenge  muft  fliew  how  the  juror  is  coufin.     But  yet  if  the  co-  *       j  M^^risT 

£nege,  that  is  theeffed  and  iubllance,  be  foand,  it  fufficetli;  for  DT>r9i.  i.Eils 

the  ibiJ.  i//* 

f5)  Ste  ant.  1*3.  a. 

(^)  But  the  ifliie  muft  be  Uving*    See  ant.  {56.  a.  n^ 

Vox,.  L  G  e 
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the  law  preferreth  that  which  u  raaterlail  before  that  which  is 

for  mall. 
[f]Brac.  V  j^,         f^]  If  the  juror  have  part  of  the  land  that  depepdeth^upon  the 
^IT""    ffupra  fame  title.  (7) 

xrrro  K*f  r  ^^^  ^^  *  jufor  be  Within  the  hundred,  (8)  Icet,  or  any  way  wjthin 
r/,]  ^l^^[  5,  the  feigniory  immediaiely  or  mediately,  or  any  other  diftrefle.  of  ei- 
tit.  Chai.  17.  ther  party,  this  is  a  principall  challenge.  J3uc  if  either  party  be 
3^.  E.  3.  25.  within  the  diilreffc  of  the  juror,  this  is  no  principal]  challenge,  but 
23.F.4. Chai.6i.  tp  tlie  favour. 

t"  jj    •  ^^'  [/]  If  a  witncfle  named  in  the  deed  (9)  be  returned  of  the  jery, 

36.  H.  6.Ch4l.  '^  is  *  good  caufe  of  challenge  pt  him.  [/]  So  it  is  if  one  vviihia 

46.    22.  E.4. 1,  age  of  one  and  twenty  bee  returned,  it  is  a  good  caufe  of  chai- 

27.  Afl*.  28.  lenge. 

"  ^*  '1 T*'  *•  [^  Upon  his  own  a£l,  as  if  the  juror  hath  given  a  verdifl  be-  ("  i  ty,  b. 

Ul  Minor  ub*"  ^^^^^  ^^^  ^^^^  ^^'"^  caufe,  alljcit  it  be  rcyerfed  by  writ  of  error,  or  if 

i;,p,,.  after  verdid,  judgement  werearrelled.  So  if  hee  hath  given  a  former 

[/j  8  H.  5.  lo.  verdid  upon  the  iame  title  or  matter  though  bctweene  other  pcr- 

33.  H.  6.  I.  fons.    [«r]  But  it  is  to  be  obferved,  that  I  may  fpeake  once  for 

10  H.  6,  24.  j^ii^  jj^j^j  jjj  jjjjj  Qj.  Qthcr  ijijg  cafes,  hee  that  taketh  the  challenge 

lis.  E.\,  12'  ^^^  ^^^  ^^^  record  if  he  will  have  it  take  place  as  a  principall 

ft  I.  £.  4-  74I  challenge  :  otherwife  he  mud  conclude  to  the  favour  (i),  unleiTe  ic 

J  I.  R.  a.  tic.  be  a  record  of  the  fame  coUrt,  and  then  he  mull  (hew  .the  day  and 

Ch.iien^e.o6.  tefme. 

u'l  a'[  e^  t'']  ^°  likcwife  one  may  be  challenged,  that  he  was  inditor  of  • 

Chli  93.  '  ^'  the  plaintife  or  defendant,  cither  of  trealbn,  felony,  milprifion,  irtf- 

3  H.  5.  10.   *  pafle,  or  the  like  in  the  fame  caufe. 

[nj  M.ii.r  ubi         [0]  If  the  juror  be  godfather  to  the  child  of  the  plaintife  or  dc-  ' 

iir^  >.  ^^>^'J^'  fendant,  or  e  cotfuer/o^  this  is  allowed  to  be  a  good  challenge  in  our 

"..';tf^*-  bookes(*). 

7.  E.  4.  4.  [/]  If  a  juror  hath  beene  an  arbitrator  chofen  by  the  plaintife 

12.  A  '.  26.  or  defendant  in  the  fame  caufe,  and  have  brene  informed  of,  or 

19.  AfT.  6.  created  of  the  matter,  this  is  a  principall  challenge.     Otherwife  if 

40.  A(r.  10.  jjg  ,^^  never  informed,  nor  treated  thereof;   and  otherwife  if 

[oS*4o.  A(r!*2o.  l»ce  were  indifferently  chofen  by  either  of  the  parties,  though  he 

*.  H.  4.  15,    "  treated  thereof.     But  a  [q]  commiffioncr  chofen  by  oiie  of  the  par- 

10.  H.  6,  ties  for  examination  of  witnelTes  in  the  fame  caufe,  is  no  principall 

Chal.  40.  caufe  of  challenge;  for  he  is  made  by  the  king  under  the  great 

J  "h? 6*66*  ^<^ale,  (3)  and  not  by  the  partie,  as  the  arbitrator  is;  but  ho  may 

4^E.  4.  11.'  "P^"  caufe  be  challenged  for  favour. 

7.  £.  4.  4.  []ft]20.  H.6.39.        9.  £.4.46.        3^.  H.  6.        19.  H.  6.       3    H.  6.  24* 

7.  H.  7.  10.  (i/Ra  Abr.  665.)                W9»Co.  71.  Peacock*!  cafe. 

[r]  Mir.  7    .         ['"]  If  ^cc  be  of  counfell,  fcrvant,  or  of  robes,  or  fee  of  either 

l'raa..n'  i}f^*     partie,  it  is  a  principall  challenge.  (4) 

ITltton   3  "P"       £j]  If  any  after  he  be  returned  do  eate  and  drinke  at  the  charge 

^1'  ^^'  ^1'         ^^  either  partie,  it  is  a  principall  caufe  of  challenge  (5).    'Other- 

It  Afr!  19.*        wi^e  »^  '^  of  a  trior  after  he  be  fworne. 

31!  Aff.  7.  *  44.  Aff.  i3.  £$]  13.  H.  4.  13.       II.  R.  a.  Chal,  164. 

Adllohs 

(7)  I>re  the  fenfe  U  incompleatj  but  I  (»)  See  Mo.  3. 

jj^l'i-iTiicivl,  that  lord  Coke  mcai»s  to  give  the  .    (3)  See  an  inllancc  of  fuch  a  commiiTioa 

fX'  cption  as  a  pnncipal  challenge,  *"  C^*o,  Jam.  65. 

fg)  Ace.  Dy.  176.  a.  (4-)  Sec  ant.  156.3.  n.4, 

-H))  See  ant.  6.  a.  (s)  The  lame  thin^  avoiJs  a  verdifl. 

fM%li.] 

( I )  Acc.  2.  Browjil.  26Si* 
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[/]  A£lions  brought^  cither  by  the  juror  againft  euKer  of  the  f'lBrac.  7  abt 
parties,  or  by  either  of  the  parties  againft  him,  which  imply  malice  ^^«t»      3  ^"pf* 
or  difpleafure,  are  caafes  of  principall  challenge;  unlefle  they  be  44»E-3-5-3S« 
brought  by  covyn  either  before  or  after  the  returne ;  for  if  covin  gf £  t!  2*-^' 
be  found,  then  it  is  no  caufe  of  challenge.     Other  anions,  which  43.  £.  z.^u 
doe  not  imply  malice  or  difpleafure,  ai'e  but  to  the  favour.  2^.  E.  4.  t. 

[»]  In  a  caufe,  where  the  parfon  of  a  pariOi  is  partie,  and  the  3^-  H.  6.  6. 
right  of  the  church  comaieth  in  debate,  a  parifhioncr  is  a  principall  1^'  .^'  ^' 
challenge.    Otherwife  it  is  in  debt,  or  any  other  a£kion  where  the   ,  i^uJV  jg. 
right  of  the  church  commeth  not  in  qaeilion.  1 1.'  h.  1. 1 5. 

[w]  If  either  party  labour  the  juror^  and  give  him  any  thing  to  32.  E-  3.    ChaJ. 
give  his  verdi£l,  this  is  a  principall  challenge.     But  if  either  partie  '^^'  ^^^'Z-Tti' 
labour  the  juror  to  appeare  and  to  doe  his  confcience,  this  is  no  ^'  ^  ^' 
challenge  at  all,  but  lawfull  for  him  to  do  it.  (6)  ^3*  ^n;  .5. 

[»]  17.  Aff.  15.  [to]  8.  E.  3,  39.      %o.  H.  6.  39.      33.  H.  8.  Dji:er4S.        (Poft.  J79;  a. 

Hob.  294  ) 

[*J  That  thejuforitfa  fellow  fervaint  with  cither  partie  is  no  [*]**.  ^H«, 
principall  chatlengCi  but  to  the  favour.  ^y«r  Z^7* 

[yl  Neither  of  the  parties  can  take  that  challenge  to  the  polls,  Brftfon"!"^' 
which  he  might  have  had  to  the  array.  Fleta°"  y  "P"""* 

[a]  Note,  if  the  defendant  may  have  a  principal!  caqfe  of  chal-  r>J49.  £.  3.  i. 
Icnge  to  the  array,  if  the  Ihcrife  returne  the  jury,  the  plaintife  in  [«J  9-  E-  4*  6. 
that  cafe  may  for  his  owne  expedition  alledge  the  fame,  and  pray  *'*«*  ^  3>» 
proceffe    to    the    coroners ;   which  he  cannot  have,    unlefle  the  "*  ^  ^  ^' 
defendant  will  confcfle  it ;  but  if  the  defendant  will  not  confefle  it,  so.^e!  4.^^. 
then  the  plaintife  (hall  have  a  <venire  facias  to  the  (herife,  and  the  3.  H.  7.  5. 
defendant  (hall  never  take  any  challenge  for  that  caufe  (7),  and  fo  **■  ^''**  %«* 
in  like  cafes.     But  on  the  part  of  the  defendant  any  fuch  matter  ?^7^ 
fliall  not  bee  alledged,  and  proeeiTe  prayed  to  the  coroners ;  becaufe  g^,  5^3  ^^ 
he  may  challenge  the  jury  tor  that  caufe,  and  can  be  at  no  prejudice.  Cro.'  Jarr.  547* 

[^"1  Challenge  concluding  to  the  favour^  when  either  partie  can-  Poft*  320.  b. 
not  take  any  principall  challenge,  but  (heweth  caufes  of  favour,  P*°*^-.  74-  *• 
which  muft  be  left  to  the  confcience  and  difcretion  of  the  triors   \y\'^-^'^ 
€pon  hearing  their  evidence  to  find  him  favourable  or  not  favour-  d'ordina:jced''arr 
able.     But  yet  fnme  of  them  come  necrer  to  a  principall  challenge  taint.  Brad,  lib, 
then  other*     [c]  As  if  the  juror  be  Of  kindred,  or  under  the  diftreue  4-  fol-  185. 
of  him  in  the  revcriion  or  remaindei*,  or  in  \vtcfe  right  the  avowrie  ^'^'"•^o'-  J  34* 
4)rj unification  is  made,  or  the  like.thefe  be  no  principall  challenges ;  ^^|]     '^^^''**4^" 
becaufe  he  in  reverfion,  remainder,  or  in  whofe  right  the  avowrie  or  7.  h.  6. 25. 
juftification  is,  is  not   partie  to  the  recorde;  otherwife  it  is  if  they   [c]  9.  H.  7.  3; 
were  made  parties  by  aide,  rsfceipt,  or  voucher :  and  yet  the  caufe   ^°-  W-?*  20. 
of  favour  is  apparent;  fo  it  is  of  all  principall  caufes,  if  they  were   3'  ^*  7*  *• 
partie  to  the  record*     Now  the  caufes  of  favour  are.  infinite;  and  ir.  e-a'/sV 
thereof  foroewhat  may  be  gathered  of  that  which  hath  been  faid,   12.  Air.  23. 
and  the  reft  I  purpofely  leave  the  reader  to  the  reading  of  our  (iRo  Rep  37^.- 
tookcs  concerning  that  matter.     For  all  which  the  rule  of  law  is,  ?J?vJ*i"*  547*  / 
'diat  he  muft  (land  indifferent  as  hetf  ftands  unfwowie.  cbal  141  * 

£//]  The  fubje^  may  challenge  th^  polles,  where  the  king  is  1^.  ^f^  5. 
partie.     And  if  a  man  bee  outlawed  of  treafon  or  felony,  at  the  fuit  38.  AiT.  224 
ai  the  king,  and  the  party  for  avoydlng  thereof  alledgeth  iraprt-  "•  ^'  *• 
ionmcnt,  or  the  like,  at  the  time  of  the  outlawry  ;  though  the  iflTuc       ii  ^^%a 
JbcL*  joyncd  upon  a  collateral!  pointy  yet  (hall  \\xt  partie  h?ye  fuch  ^1.  '  5*     * 

challenges  [i.  Sid.  244) 

iii)  "[Swt  Note  %t/^/\  <7)  Held  accordingly  Hutt.  aa. 
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challenges  as  if  he  had  been  arraigned  apon  the  crime  it  Cc\f,  for 
this  by  a  noetne  concerneth  his  life  alfo  (8). 
ff]  Mirror  IV.  Propter  dtlidum.     [#]  As  if  the  juror  be  attainted  orcon-fljo. 

Brafton  1  ^j^j  viAcd  of  treafcn,  or  felony »  or  for  any  offence  to  Kfc  or  mem- 
Br.tton  /■"„  *  bcr,  or  in  attaint  for  a  falle  verdict,  or  for  perjury  as  a  witneife. 
^^^"  or  in  a  confpiracic  at  the  fuite  of  the  king,  or  in  any  foitc  (either 

li!  H.  4^ix!.  ^^^  ^^  ^*"S»  ^^  ^^^  *"y  f^^bjcA)  be  adjudged  to  the  pillory,  tum- 
33!  H.  6.  II.  brell,  or  the  like,  or  to  be  branded,  or  to  be  ftigmatique,  or  to 
(a.  Ko.  Abr.  have  any  other  corporal!  pnmfhmcnt  whereby  he  becommeth  infa* 
6^0,)  famous,  (for  it  is  a  maxime  in  law,  repellitur  a  jacr amenta  infams) 

thefe  and  the  like  are  principall  caufes  of.  challenge.     So  it  is  if  a 
man  be  outlawed  in  trefpaire,  debt,  or  any  other  a<tlion,  (1)  for  he 
is  exltxt  and  therefore  is  not  legalis  homo.     And  old  bookes  have 
faid,  that,  if  he  be  excommunicated,  he  could  not  be  of  a  jury. 
r/]W.2,M.38.        [y]  See  the  ftatutes  of  W.  2.  and  Artie,  Jufra  Cartas »  what 
Artie,  fupcr         perfons  the  ftieHfe  ought  to  retunie  on  juryes.     And  fee  F,  N,  B. 
r**^N^B  '*6c        ^'■''i"  ^^  non  poneneiis  in  affjfis  et  jurat u,  (a)  and  the  regifter  in  the 
ft  16*6.  Regiftr.  f'^oit  writ.     And  fee  there  what  remedy  the  party  hath  that  is  re- 
turned againft  law. 

It  is  necefiarie  to  be  knowne  the  time  when  the  challenge  is  to 
It]  9*  1^*  4*  i6.  be  taken.  Ig]  Firft,  hee  that  hath  divers  challenges  muft  take  them 
^^'n'ii  ^^  ^'  once,  .and  the  law  (b  requireth  indifferent  trial  Is,  as  divers 
\Ih  6.  \iu  challenges  are  not  accounted  double,  [h]  Secondly,  if  one  be 
Brooke  tit.  challenged  by  one  party,  if  after  he  be  tiie(l  indifferent,  it  is  time 

cbal.  8.    ^         enough  for  the  other  party  to  challenge  him.     [/]  Thirdly,  after 
7.  H.  6.  40.        challenge  to  the  array,  and  triall  duely  returned,  if  the  fame  party 


Cbal.  93.  ^  fworne.  [/J  Fiftly,  when  the  king  is  party  or  in  an  appeale  of 
20,  B.  3.  ikid.  felony,  the  dcfcnciant,  that  challcngcth  for  caufe,  muft  ihew  his 
Vd  6u'  caufe  prcfently.     Sixtly,  if  a  man  in  cafe  of  treafon  or  felony  chal- 

7.  H.  4.'4i.  lenge  for  cauie,  and  he  be  tried  indilFerent,  yet  he  may  challenge 
3.EI. Dower  101.  him  peremptorily.  Seventhly,  a  challenge  for  the  hundred  mull 
[k]  12.  E.4.  J.  bee  taken  before  fo  many  bee  fworne  as  will  krve  for  hundredors, 
?/i"*  5-6'  or  elfc  hee  lofeth  the  advantage  thereof.    Eighthly,  [m]  in  a  writ 

U  X0-.  2!'/^'  of  right,  the  graund  jury  mufl  bee  challenged  before  the  foure 
(Ant.  157. a.)  knights  before  they  be  returned  in  court;  (3)  for  after  they  be 
[m]  7.  H.  4.  lo.  returned  in  court,  there  cannot  any  challenge  be  taken  unto  them. 
15.  E.  4- 1.  Ninthly,  nota,  [»]  The  array  of  the  ta/a  Ihall  not  bee  challenged 
[»1  9.  E,  4. 27.  jjy  ^j^y  ^j^g  party,  untill  the  array  of  the  principall  be  tried ;  but  if 
ll.  AiT.V.*  ^^  plaintife  challenge  the  array  of  the  principall,  the  defendant 
33.  £.  3.  '  may  challenge  the  array  of  the  tales,.    After  one  hath  taken  a^ 

Chai.  xo8*  challenge  to  the  polle,  he  cannot  challenge  the  array. 

Now  it  ii  to  be  feene,  how  challenges  to  the  array  of  the  prin- 
cipall pannell,  or  of  the  taigs,  or  of  the  polles  ihall  be  tried,  and 
who  (hall  bee  triors  of  the  fame,  and  to  whom  proceiTe  ihall  be 
awarded. 
[9]  1 8.  E.  4. 8.         1*  [o]  If  the  plaintife  alledge  a  caufe  of  challenge  again  ft  the 
(Fortefc  55.)      iherife,  the  proccfle  ihall  be  direded  to  the  coroners;  if  any  caofe 

agaxnH 

(8  )  [See  Nfte  ftf  s«  ]  tition  upo»  this  writ  in  his  Mifcellany  of  Law 

Trafts,  p.  56. 

^ '  ('!>  'iL  K<te  .860  .  ^'^  ^"-  "'•  '^^'^^  ^'^  *^  *- 

l^)  See  the  late  mr.  fcij.  W^  nce*8  IHfo . 
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asaioil  any  of  the  coroners,  proceflTe  ihall  be  awarded  to  the  reft ; 
if  againft  all  of  them,  then  the  court  (hall  appoint  certaine  elifors  or 
cfliors  (fo  named  a6  eligendo)  becaufe  they  are  named  by  the  court, 
againft  whofe  returne  no  challenge  fhall  be  taken  to  the  array,  be- 
caufe they  were  appointed  by  the  court:  but  hee  may  have  his 
challenge  to  the  (4)  poUes.     [p]  Note,  if  proceiTe  be  once  awarded  [^]  ,5.  h.  7. 9. 
for  the  partiality  of  the  fherife,  though  there  be  a  new  {heriil*,  yet  44.  H.  7.  31. 
procefTe  fliall  never  bee  awarded  to  him ;  for  the  entrie  is,  Ita  quod  lo-  ^»  4-  3* 
vicicomcs  ft  non  intromittat.     fiut  otherwife  it  is,  for  that  he  was 
tenant  to  either  partie,  or  the  like. 

2.  [f]  If  the  array  be  challenged  in  courts  it  (hall  be  tryed  by  ro^g.  Aff.  3. 
two  of  them  that  be  impannelled,  to  be  appointed  by  the  court;  ig.H.'e.  4'8, 
for  the  triors  in  that  cafe  (hall  not  exceed  the  number  of  two,  un-  21.  H.  6. 
lefle  it  be  by  confent.     But  when  the  court  names  two  for  fome  ^*****  3^* 
fpeciall  canie  alledged  by  either  partie,  the  court  may  name  others.  ^'^'^\ "' 
If  the  array  be  quaihed,  then  procefTe  ihall  be  awarded,  ut  fupra,        ][j,  E.  3.*^' 

[r]  If  a  pannell  upon  a  «i;mr^/ar/V?j  be  returned,  and  a  icdesy  Chal.  95. 
and  the  array  of  the  principall  is  challenged,  the  triors,  which  try  «•  R.  2.  'bid. 


try  the  array  of  the  talts.    If  the  plaintife  challenge  the  array  of  19.  H.  6.48. 
the  principall,  and  the  defendant  the  array  of  the  talest  there  the  34*  Aff.  b. 
one  of  the  principall,  and  the  other  of  the  tales^  fhall  try  both  ar-   7*^6.  Dier78. 
rayes.     For  other  matter  concerning  the  tales^  fee  [j]  in  my  Re-  ?]j  i^J'co.jo^, 
ports  matters  worthy  of  obfervation  (5).  *  [/]  When  any  challenge  105. Dcnbawd'» 
15  made  to  the  polls,  two  triors  (hall  bee  appointed  by  the  court;  cafe. 
andj  if  they  trie  one  indifferent,  and  he  be  fworne,  then  he  and  CO  '9-  W»  6«  9 
the  two  triors  (hall  try  another ;  and  if  another  be  tried  indifferent,  ^^^  '^^  ^^^ 
and  he  be  fworne,  then  the  two  triors  ceafe,  and  the  two  that  be         •     »    - 
fworne  on  the  jury  fhall  try  the  reft,     [w]  If  the  plaintife  chal-  r^j  y,  H.  4.41. 
lenge  ten,  and  the  defendant  one,  and  the  twelfth  is  fworne,  be-  ^ 
caufe  one  cannot  try  alone,  there  fhall  be  added  to  him  one  chal- 
lenged by  the  plaintife,  and  the  other  by  the  defendant.    When  the  [w]  ii.H.4.6ii 
triail  is  to  be  had  by  two  counties,  the  manner  of  the  triall  is  48.  £.  3.  30. 
worthy  of  obfervation,  and  apparant  in  our  [ay]  books.     \x\  If  n.H.  4.  63. 

]the  foure  knights  in  the  writ  of  right  be  challenged  they  (hall  try  ^'■' "*  ^;,^'     * 
therofelves  (6),  and  they  fhall  chooie  the  graand  afiife,  and  try  the  ?2]  49. £.3. 1,2. 
challenges  of  the  parties.     \y\  If  the  caufe  of  challenge  touch  the  (Hob.  84.  i.Sid. 
difhonor  or  difcredit  of  the  juror,  he  (hall  not  be  examined  upon  374.  232.  Cro. 
his  oath,  (i)  but  in  other  cafes  he  fhall  be  examined  upon  his  J*^'  3^8. 
oath,  to  informe  the  triors.  (2)     [«]  If  an  inqueft  bee  awarded   L  ]  2.  h.^a! '14. 
by  default,  the  defendant  hath  loft  his  challenge ;  but  the  plaintife  4.  e.  4.  3. 
jnay  challenge  for  juft  caufe,  and  that  (hall  be  examined  ana  tried.     10.  E.  3. 32. 

Wherefoevcr  the  plaintife  is  to  recover/fr  *vi/um  jurat  or  um,  there  22.  A<l.  28.  3?. 
ought  to  be  fixe  of  the  jury  that  have  had  the  view  or  knowne  the  *^-  ^J^\  ^* 
land  in  qucfticn,  fo  as  he  be  able  to  put  the  plaintife  in  poffeiTion  if  ^  \     *  j'   ,5 
be  recover. 

In  2i  pi oprietaie  prohanca,  and  a  writ  to  inquire  for  wafte,  the  r^-i  3  pj       ^-^^ 
parties  have  beene  received  to  take  their  challenges.  (3)     [^]  Bat  chal.  167. 

pafling  a.H.  4.3. 

(4)  See  fiir'her  on  awarding  «i'^;?/r^j  to     [158.  b.] 

coroncrji  and  on  appointing  tf/V/bn,  Un.ficv.         (i)  Held  accordingly  by  the  CoUit  la 

L<:X  Coronate r.  235.  to  242.  Cook's  cale  Salk.  153. 

(5)  Sec  alfo  Trials  per  Pais,  chap.  5.  (2)  '  See  Note  287.] 
(6;  Ace.  poft.  294.  a.  (3)  [Set  Note  288-] 

^g  3 
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34.  E.  3.  ChaL  pafTing  over  many  things  touching  this  qiatter*  I  will  conclude  witfc 
'^^H  6  6  ^^  faying  of*  Bradon.  F lures  auUm  alia  funt  caufa  recufymdiju* 
8.  E.  4.  t.  '  raiores,  de  quihui  ad  prafens  won  recolot  Jed  qua  jam  enumerate  Jkni 
16.  E.  4.  I.        fuficiant  exempli  cauf4*  (4.)     And  fo  let  us  return  to  LittUtom. 

•  Braaop  Hb.> 

f***  '?S-  "  Z>-  vi/netOf  Wc."     It  ihould  be  'vicinsto.     Ficinetum  is  derived 

'^  lwe"*tctfc  )  *^^^^^'  word  wciftuj,  and  iignifieth  neighbourhood,  or  a  place  neere 

at  hand,  or  a  neighbour  pla^e.     And  the  reafon  wherefore  the  jury 
mufl  be  of  ihe  neighbourhood,  is,  for  that  vidnus/a^a  'vicini  fra» 
Jumiturfcire  \  all  wnich  is  impUed  in  this  word  ((^0 


f 


**  ^od  fummoneat  eos,  He,     Summoneo  is  compounded  of  fuh  l^ 

meneOf  cf  eupbonia  grdtid  it  is  iki^  fymmone9»  to  warne  or  fummon, 

ias  in  this  cafe  the  merife  mufl  warne  or  fummon  the  recognitors  of 

the  aiTife  to  appeare  before  the  juflices  of  aflife,  &c.     And  it  is 

f^}  BraQon  lib.   truly  faid  [i],  that  in  this  cafe  legit  imam  fummonitionem  recipere  ift 

3*|°'  333»334*    propria  pe^nd  ubicunque  inventus  fuerit  in  comitatu  in  quofuerit  res 

ftA7\o*^f  h '        ptfii^  >  q^i  quidemji  nen  in^veniatujry/ujgicit  Ji  ad  domicilium  fiat,  dum 

lib.  6.  cflo.  6.       tamen  alicui  dcfamilid/ua  manifefte  fuerit  relata,  kic. 

)}rit.  cap.  III. 

'*  Per  bcnos  fummentioresy.  Here  two  things  are  to  bee  observed. 
f.  That  the  fummoners  muft  be  boni  (id  eft)  fide  digni,  ut  'vaUant 
legit imum  tefiimonium  perhiberet  cum  inde  per  jufticiarms  fuirint  ^equi-* 
F  -^Drac.  1   .J     fiti,     [r]  And  another  faIth,/ir«i/»  nefirfs%  ne  emfans,  ne  nul  enfamys% 
It  I  ton    ^"ypra   ^'^  ^*"^  y''^  ^^ft  fif'  ''*<*»'*  »^  /««'  fft  bone  fumnioner.     2.  Tt  is  ipokeu 
p'^'*      -J  in  the  pi u rail  number*  per  bonos  /umm»nitorej,  and  therefore  the|« 

li[uron"l  muft  be  two  at  the  leaft.     Nee  fitjficit  quhd  fummonitio  fiat  per  unusn 

llcia    t*^^'        t  ant  urn,  Uc.  necejfe  eft  igitur  quod  per  duos  ad  minus  fiat  t  He,     There 
Mirror  3  '^P^'*    is  alfo  a  fummons  of  a  tenant  in  a  reall  adion  ;  whereof,  and  of 
[«/]  Refill.  juJi-  pernors  and  veiors  you  (hall  readc  [dj  plentifully  and  plainely  in 
cial.^i.  I.  ic-jf     Qy^  bookcs,  whcreonto  being  matter  ofcourfe  I  referre  you. 
24  1-*-.?-.'  Item  fitmmonitionnm  alia  eft  generalis,  alia /fecialis»     Whereof  you 

3.  F..  3.  4sl         ihall  [iudc  excellent  matter  in  our  [e"]  old  booices,  where  you  (hall  alfo 

qo  E.  3.  1 5.        reade  at  large  defitnmoniiione^  pra/ummonitione,  H  re/ummcnitione» 

^«  H.  6t  I.  b. 

ff";  Mirnr^*  "  I^^^^^re  recogaitionem***     Cognition  knowledge,  or  knowlcdge- 

jiriaon  7  . .  ment,  or  opinion,  and  recognition  is  a  ferious  acknowledgement  or 
Britton  S^^' ^^  opinion  upon  fuch  matters  of  fa£t  as  they  (hall  have  in  charge,  and 
^Icu     J        •  thereupon  the  jurors  are  called  r^rcfw/Vflr/i  4^^.     ^/Vlf  Sed.  233. 

reccgnitio  taken  for  the  confedion  oi  the  tenant. 

"  Panncll "  is  an  Englilh  word,  and  iignifieth  a  little  part ;  for 
a  pane  is  a  part,  and  a  pannell  is  a  little  part ;  as  a  pannell  of  wain<* 
fcoc,  a  pannell  of  a  faddle,  and  a  pannell  of  parchment  wherein  the 
jurors  names  be  written  and  annexed  to  the  writ.  And  a  jury  is 
faid  to  be  impannellcd,  when  the  Hierife  h:;th  entred  their  names 

EfgtAci  %ii)      ^nto  the  pannell,  or  little  pecce  of  parchment,  in  pannello  ajfifa. 

0 

"  Biiefe  de  droit y*  Bre-ve  de  redo.  Writs  of  right  be  of  two  na« 
tures :  |.  A  writ  of  righr,  whereof  Z.*V//f/fl»  here  fpeoketh,  which 
\%  the  higheil  writ  of  all  otiier  reall  writs  whatfoever,  and  hath  the 
greateil  refpedt,  &c.  t^nd  the  moll  allured  and  finaJl  judgement; 

and 

(4)  Sec  further  on  challenges  of  jurors     Trials  per  Pa,  chajp.  9.  and  title  Tiia/  In 
Kitch.  French  cd.  91.  a.  Lamb.  Jult.  cd.  of     Vincr. 
Jv'^i-  r»  3"9»  *    I^alt.  Shvf.   lit  cd,  iiot  3 
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and  therefore  this  writ  w  called  a  writ  of  right;  and  this  in  [/]  old  f/]  B«^onlib. 
books  is  called  iirett  Jniti  and  this  writ  efi  davrtin  rimedtt  de  nuts  ^'f^  '>7}' 
rgcotfiries  eater  Uutt  wdres  dts  fiem  i  and  the  jury  in  this  writ  is  FJetaLel^ca'i! 
called  magna  aJp/a,Of  magifa  jurata,  ^s  Lf //Zr/««  he  re  (aith.  2.  Writs  GianTil  lib.  i\  * 
of  right  in  their  nature,  as  the  ratitnahili parte,  and  ne  injtifie  'vexes.     c*4>  5>  ^^  lib.  z. 

c.  7.]ib.  12.  ca.1. 

«  De  rf^«."     Reaum  is  a  proper  and  fignfficant  word  for  the  (f-R<vA»>f  636.) 

right  that  any  hath  and  wrong  or  injury  is  in  French  aptly  called  (Foil.  265.  a. 

,  Urt ;  becaafe  injury  and  wrong  is  wreAed  or  crooked,  being  contrary  345*  > ) 
to  that  which  is  right  and  itraight.     Now  the  law  that  is  liiua  re&a 

eft  index  fid  et  ohliqui:     And  Brittott  *  iaith,  that  tort  a  la  ley  eft  ten^  *  Bnttonfb.116. 

tratye,  and  as    aptly  for  the  caufe  aforeiaid  is  injury  in  Engiifh  ^'*^*  *****  *• 

called  wrong.     And  injuria  is  derived  of  in  ztidjiu,  becaufe  it  is  ^^  '* 
contrary  to   right;  fo  as  a /aire  tart  is /acere  tortum,     Ai^d  FJ^ta 

iaichy  [jr]^  auieia  jift  pnMicam  et  privatum,  quod  ex  natnraiiStu  |j:}  Fletalib.  6« 

pr^eceptiSt  tiut  gentium,  aut  ei^viltim  eft  eolleQum^  et  qucd'in  jure  "•  *• 

Jiripto  jus  apptUatur,  id  in  iege  Angtitt  return  ejfe  dicitur.     And  in 

the  [ii]  Mirror,  and  other  places  of  the  law>  u  is  called  drtiit\  as  r^^>''orca.'2. 

droit  defend,  the  law  defcndcth.  f'«- » 6.  &  cap. 

•'  5.  ted.  2. 

"  En  le  Regifter^*  Regifter  is  a  moft  ancient  booke  of  the  ccm- 
[  CO  3  Imonlaw;  and  it  is  two-lold,  viz.  rtgiftrum  hre^ium  eriginalium, 
^^*  'J  and  regiftrum  brrvium judicialium.  It  is  a  French  word,  and  figni-  i3«  E.  1.  ca,  24, 
£eth  a  memoriall  of  writs.  Sonaetimes  the  rcgifter  of  origuiall  ***'  ^*""'  *^*  ^ 
writs  is  called  regiftrum  cancellarin: ;  becai^fe  all  originall  writs  doe 
liTue  out  of  the  chancery,  «#s  extra  ofitinam  jkftici^i  for  the  anti- 
quity and  eftimacion  of  which  booke  1  referre  the  reader  to  the 
epilUe  before  the  Tenth  Fart  of  my  Commentaries.  (1) 

**  Magna  affrfa  eligenda**  is  a  judicial!  writ  to  the  fherife  to  re-  (Cr».Cl».  cuj) 
turne  foure  lawfcU  knights  before  the  juilices,  there  upon  their 
oathes  to  returne  twelve  (2)  knights  of  tne  vicinage  to  try  the  mife 
in  a  writ  of  right.  »  ■        ' 

**  -^Jifi  tfe  tcmmon  de pafture,  6sff.'*     Of  what  things  an  afttfe  tf 
nwel  aiffeifen  lay  at  the  common  law,  and  of  what  by  the  Aatnte,  you 
may  readc  at  larjge  in  my  {hi  Reports  in  John  Webte^s  cafe,  where  [i]  8.C0.45. 
the  authorities  of  law  are  pleniifuUy  cited,  and  they  and  ihe  ftatute 
well  explained.     But  fince  Littleton  wrote,  a  man  may  have  [/]  an  [/]  32.  H.  & 
affife  of  no<vet  diffeifiny  laftrfe  of  mord'anc*  or  any  praecipe  quod  red-   ca.  7. 
datf  fkldei  deforceat,  writs  of  dower,  or  other  writs  originall,  as  the 
cafe  inall  require,  of  tythes,  penfions,  or  other  ecclefTaliicall  or  fpi« 
ritgall  profit,  if  he  be  dilfeii'ed,  deforced,  wronged,  or  otberwife     ■ 
kept  or  put  from  the  fame,  which  by  the  lawcs  and  ftatutcs  of  the 
realme  4re  made  trmporall,  or  admitted  to  be  or  abide  in  tcmporall 
hands ;  fo  as  by  the  faid  aft  a  lay  man,  having  tithes  or  offerings, 
may  either  fue  for  the  fubtraftion  or  with- holding  of  the  fame  in  the 
cccJefiartical  court,  or  at  the  common  law,  at  his  el(^ftion.     And 
feeing  no  fpeciall  i^rlt  is  given  *  by  the  Ibtiue,  the  party  mud  have  ♦  7.  B.  6.  Diei 
a  generall  writ  of  affife  de  Id  era  tenementc^  and  make  a  fptcial!  pleint.  83,  &c. 
But  \i\s  praecipe  mult  be,  quid  reddat  omnes  et  omnimodai  duimas  ma- 
jcrcSf  mixtas,  et  minutus^  irf raDt.de  quoquo  acao  creften^  contingent  ac 

annuatim 

(1)  See  alfo  ant.  16.  b.  and  73.  b.  (2)  [See  Note  289.] 
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r«l44-^-  3-  5-  annuatim  reKovan*,  or  the  like,  according  tO'  his  cafe.  [«]  Bat 
vld  ic^blilVe  dft  "^"^^^  ^^'^*  ^^'  zxiv  precipe  did  lye  of  them  as  of  tythes  or  any 
andicaVtt?  w.  2.  ^^^^^  ccclefiafticall  Quty  at  the  common  law ;  for  the  affifebrought 
ca.  5.  Cofijunc-  of  the  tenth  part  of  all  manner  of  come  erowing  in  an  hundred  acres 
tvm  ieoflutis  ca*  of  land,  after  the  tythes  of  the  parfon  taScen^  was  a  lay  profit  apfrtn^ 
ultima.  Braftoo  ^^^^  and  no  ccclefiafticall  duty. 

B^tfcn  fo^^co.  ^°'  X-^^t%  or  other  ccclefiafticall  duties,  that  came  to  the  crowne 
Rffft^  fo.  35/  by  the  ftatntes  [a]  of  27.  H.  8.  3 1.  H.  8.  37.  H.  8.  and  1 .  E.  6. 
4.  £  3. 27. 29.  are  by  thofe  ftatutes  ana  this  of  32.  H.  8.  and  of  1.  and  2.  Ph.  Ic 
26.  B.  3.  quare  Mariz  in  the  hands  of  laymen  temporall  inheritances,  and  (hall  be 
V^d  '^H  't  ^^^^^"'^^  ^^t\i ;  and  hufbands  (hall  be  tenants  by  the  cnrtefie,  and 
CraiuSc.  ^  *'  *  wives  endowed  of  them,  and  ihall  have  other  incidents  belonging  to 
ICra.  Cha.  301.)  temporall  inheritances.  Onely  this  ccclefiafticall  quality  they  have 
fir]  27.  H.  8.  of  that  the  owner  or  pofiTefibr  thereof  may  fue  for  the  fubtra^on  of  the 
Mcnafterica  not   f^jne  in  the  ecclefiafticall  court. 

^i"  H^8.  ca.  \\,  ^"*  *^y  another  [«]  flatute,  remedy  is  gii%n  afwell  to  the  lay  per- 
37.  h!  8.  ca.  X.  ^^^  ^'  ^^  ^^  ecclefiafticall  perfon,  for  fubtradion  of  all  manner  of 
3.  £.  6r  ca.  14.  prediall  tythes ;  and  he  ftiaJ]  recover  the  treble  value  if  they  be  not 
3.  Sc2.  Ph.  Sc  juftly  divided  or  fet  forth ;  and  albeit  the  treble  value  be  not  ex« 
Mar.  ca.  8.  prcfly  given  to  the  proprietary  of  the  tythes,  yet  forafmuch  as  he  is 
rpl2.E.6.'ca!i3.  ^^  P^^^y  grieved,  and  he  hath  the  propcrtie  and  intereft  in  the 
i  J  •  '  •       3«  ^yjjjgj^  jjjg  treble  value  is  given  to  him;  and  whenibever  aftatute 

giveth  a  forfeiture  or  penaltie  againft  him  which  Wrongfully  de-~ 

taineth  or  difpoiTefieth  another  of  his  duty  or  intereft,  in  that  cafe  he 

that  hafth  the  wrong  (hall  have  the  forfeiture  or  penalty,  and  (hall 

have  an  a6tion  therefore  upon  the  ftatute  at  the  common  law,  and 

the  kin^  (hall  not  have  the  forfeiture  in  that  cafe.    And  fo  it  was 

^  Pafch.  49.     [/]  adjudged  in  the  exchequer  upon  conference  with  other  judges 

ifx.  between       \^  an  information  for  the  tr^le  value  for  not  fettiog  out  of  tythes  in 

Wo2d!n"thc"ex-  ^^{''P^"  ^^  ^^^  county  of  CambrUge,  (3)    And  if  the  proprietary 

cheouer,  and  fo    ^^'^  ^^^  ^^^  ^^^^  fubtradion  of  ty  thes  in  the  ecclefiafticall  conrt,  then 

kwasrefoived      he  ftiall  recover  but  the  double  value  by  the  exprefTe  words  of  the 

by  all  the  judgf a  aft.    Wherein  it  is  to  be  obferved,  that  the  a&  of  parliament  doth 

iipon  conference,  giy^  a?  temporall  remedy  at  the  common  law  to  parfons  and  vicars 

T«L  ^  *"^  other  ecclefiafticall  perfons  for  an  ecclefiafticall  duty,  and  to 

laymen  proprietaries  of  tythes  the  like  remedy;  but,  as  it  hath 
r^l  Bntton  fo.  ^^^^^  ^^^^9  they  have  eleftion  either  to  fue  for  the  treble  value  at 
178, 179,  &c.*  the  common  law,  or  for  the  double  value  in  the  ecclefiafticall  court. 
Brazen  lib.  4.     or  for  fubtr^idion  of  tythes  there  alfo.  (4). 

trad^ac.  3.  per 

4kc"™Mlrrorca        '*  ^'^  ^'^  mord'ancefterr  4ffl/a  mortii  anUcefiris.     [q]  This 

».^'fca.  15"^*^^'*  ^"'^  *  '^^^.  ^^y  ^*^®  ^^^^^  ^^^  deccafeof  his  immediate  anceftor; 

y.  N.  B.  I  i4,fcc.  ^'  where  his  father,  mother,  brother,  fifter,  uncle  or  aunt,  dye  fcifed 

[r]  Britton  ca,  pf  any  lands,  and  an  cftrangcr  abate,  &c. 

00.  fo.  222. 

fo"^8*  Wi>ror  **^^  "^'^  Jarreine pre/entmtnu'' JJPja  ultima prafentalicntM^  where- 

ubi  lupra.  ^^  X^"  ^^^^^  ^^^^^  ['*]  pkntifuJly  in  our  bookca. 

r.  N.  B.  195.  ^  To  thcfe  may  be  vA^cdiaffJa  utrum^or juris  utrum,  [/]  which  is  the 

Kcgift.  orig.  30.  higheft  writ  a  parfon,  vicar,  &c.  can  have  for  the  recovering  of  the 

I*)  ^'ct^'^V'^'  ^^^'*^^^  ^*"^'  ^^^  i"  "g*»^  of  his  church.     But  it  may  be  demanded, 

?<H?ca.  95.  fo!'^  wherefore  thefc  originall  writs  are  called  by  the  fpeciall  name  of 

^34.  Mirror'  a^i^cs  more  than  other  originall  writs;  and  here  LittUtpn  ycfcldeth 

vbi  fupra.  thp  rcafon,  l^ecaufe  ths^t  oy  thefe  writs  it  is  commanded  to  the 

y.N.B.  48,49.  ,                                                             lhcrif<5 


fe?. 


1  ^Pn^- ^*"*^  ^^  ^'  ^^^  ^"y  ^^^^'^  ^f     comment  on  the  ftatute  of  1. 
*9«a  Voltjf  m  ».  Jnft,  i^Q^  being  j)art  of  his         (4)  [See  Note  »jo.J 
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iherife  qiibdfummmieat  1 2>  which  is  as  much  to  fav,  as  to  fummon  a 
JQiy.    So  as  in  thefe  cafes»  there  is  a  jury  retarned  the  firfl  day,  and 
I  CO«  b«1  ^^y  ^^  ^  appeare  as  iboneas  the  defendant.  And  becaufe  by  thele 
'  "^  writs  a  jory  is  to  be  returned^  the  law  callcth  them  aflifes,  ab  iffeSu  ; 

becaufe  an  affife  (which  in  this  fenfe  iignifieth  a  jury)  is  to  be  re- 
turned.    But  befide  the  fignification  of  the  writ  ♦  of  aflife«  whereof  *  ***8[*  Chart, 
LittUttm  here  fpeaketh,  it  fignifieth  the  whole  proceeding  upon  the  ^^^^'^  ^^ 
writ.  ^  ^       ^  •^*".  5« 

In  other  originall  writs  regularly  no  jury  is  to  be  returned  before 
the  appearance  of  the  parties  and  an  iflbe  joyned  between  them ; 
and  therefore  thefe  other  originalls  are  not  called  aiiifes. 

*<  Fur  un  ordinanctJ**    Here  i^fa  fignifieth  an  ordinance^  S:c. 
Ordinance,  ordinatio,  is  derived  of  the  verbe  ordinaret  to  ord^une  or 
fet  in  order.    And  note,  an  a£k  [r]  of  parliament  (as  Littleton  here  M.  i9«  H*  3* 
proveth)  is  an  ordinance;  for  it  fets  downe  orders,  which  are  to  bee  J""^"^™™  »^« 
kept  as  lawes :  and  fo  is  wdinatto  foreft^^  ordUatio  de  inquijitionibus^  ? J|  £*  !'  '*g^* 
and  ordinatio  centra  fervientes,  and  other  ftatutes  many  times  called  29.  £.  3.  7.  * 
-    ordinances;  and  it  is  faid  almoil  in  every  adl  of  parliament,  <  Be  it  Regift.  orig.  1^9. 
therefore  ordained,  &c.  by  authority  of  this  parliament,'  or  the  ^^'^'v*  .^o^p** 
like.     But  e  cowverfot  every  ordinance  is  not  a  ftatute,  as  that  of  SiTprmflTr^V^ 
8.  H.  6.  cap.  29.  ( 1 )  for  ^very  flatute  mufl  be  made  by  the  king, 
with  the  aiTents  of  the  lords  and  commons ;  and  if  it  appeare  by  the 
ad,  that  it  was  made  by  two  of  them  onely,  it  is  no  flatute.  (2) 

The  example  put  by  Littleton  is  ajp/a  panis  it  cervijia.    [j]  This  [*]  Mir.  «fc  !» 
ordinance  was  made  at  a  parliament  holden  anno  5 1.  H.  3.  and  the  ^^a.  13.  &  ca.4* 
like  ordinance  was  made,  entituled  ajpfa  ctr<uifia^  which  you  may  jirt^Bt^sIaV 
fee  in  old  Magna  Cbarta,  fol.  57.  b.  [/]  And  fo  cjjj/a  de  Clarendon^  ^/fo,  ,,5,    '  ** 
which  was  in  10.  H.  2.  and  ajfijaforefta  ordained  in  anno  34.  E.  i.  [/]  Sianf.  fo. 
and  fuch  like.     And  aptly  an  ordinance  of  parliament  antiquity  "S-  Mir.ca.2. 
hath  called  an  aflife,  for  that  an  ad  of  parliament  doth  ordaine  fuch  ^^-  '5- 
a  certaine  order,  as  nothing  can  be  done  more  or  leflc  by  right.  Reem^oHj?  !•» 
[«]   And  Fleta  faith  et  habet  rex  in  fotefiate  fua  at  leges  et  con/ue*   [«]  Fht.  lii  i/ * 
tudines  et  ajpfas  in  regno  fuo  pro-vifas  et  approbatas  et  jutatait  ^c»  ca.  17. 
where  affifes  are  taken  for  fiacutes,  which  as  the  eiFeds  of  the  {d[^ 
fions  of  parliament. 

De  ponderibtu  et  men/urisy  of  weights  and  meafures,  is  a  moil  ne- 
cefiary  learning  to  bee  knowne,  and  daily  in  ufe,  but  it  belong- 
'  cth  not  to  this  treatife.    In  fome  other  (if  God  fo  pleafe)  fome* 
what  (ball  be  faid  of  them.  (3) 


Seel.  235* 

TT E  M^  ft  foit  feigntor  et  Unant^  et  A   L  S  O,   if  there  tee  lord    and 

•*   le  feignior  granta  le  rent  de  Jon  -^  tenant,  and  the  lord  granteth  tlic 

tenant  per  fon  fait  a  un  auter^favant  a  rent  of  his  tenant  by  deed  to  another, 

/«y  lesfervices^  et  le  tenant  atturna^  ceo  ,  faving  to  him  the  other  fervices,  and 

t/i  un  rent  feckc-i  come  ejl  dit  cidevant.  the  tenant  atturneth,  that  is  a  rent 

Mis  feckc, 

(i)  [See  Note  291.]  little  on  thcfc  fubjffls  in  two  other  works. 

(a)  [See  Note  291.]  See  ».  Inft.  41.  and  4.  Inlt  273, 
(3)  Accordingly  lord  Coke  dlTcourfes  a 


Lib.  2.     Cap.  12. 

Mesfi  It  nni  a  luy  foit  Ante  al  prO'- 
ihiin  jour  di  paymtnt^  11  ny  ad  efcun 
remedie ;  pur  ao  qu^il  n^anrnt  de  ceo 
mfiun .  pojfejfton*  Mes  Ji  It  tenant^ 
fuaunt  il  atturna  al  granteey  ou  apres^ 
voiU  doner  ed  grantee  un  denier^  ou  un 
tnaiky  i^c.  en  nofme  d^feifm  de  le  renty 
donquis  Ji  apres  a  le  procheine  jour  de 
payment  le  rent  a  luy  foit  denie^  il  aver  a 
ajftfe  di  novel  diJjLtfin.  Et  ijfint  eji 
Uu  home  granta  per  ton  font  un  annual 
rent  iffuant  bors  deja  terre  a  un  auUry 
bfc»  Ji  le  grantor  adonques  ou  apres 
paya  al  grant£i  un  denier^  6u  un  maile^ 
en  nofme  defei/in  de  U  rent^  donques^  Ji 
apres  al  procheine  jour  de  payment  le 
rent  foit  denie^  U  grantee  poit  aver  offtfe^ 
m  autermoMt  ngmy^  i^c. 


Of  Rents, 


(ecke,  as  it  is  aforeiald.  But  if  the 
rent  be  denied  him  at  the  next  dscy  of 
payment,  hee  hath  no  remedie;  be* 
caufe  that  he  bad  not  thereof  any  pof^ 
ieiEon.  But  if  the  tenant  when  he 
atturneth  to  the  grauntee,  or  after- 
wards, will  give  a  peiue  or  a  haife- 
penie  to  the  grantee  in  name  of  ieiHo 
of  rent,  then  if  after  at  the  next  day 
of  payment  the  rent  bee  denied  him» 
he  ihall  have  an  affife  of  novel  £jfeijifu 
AnA  fo  it  ts  if  a  man  grant  by  his 
deed  a  yearely  rent  ifTuing  out  of  his 
land  to  another,  &c.  if  die  grauntor 
then  or  after  pay  to  the  grauntee  a 
penie,  or  an  halfepennie,  in  the  name 
of  feifm  of  the  rent,  then,  if  after  the 
next  day  of  pnyment  the  rent  be  de- 
nyed,  the  grauntee  may  have  an  af-^ 
£fe,  or  elfe  not,  &c. 


'**    27*  T  le  tenant  eatornaJ**    Here  it  appeareth»  diac  an  attorns- 
'^-^  ment  (that  is»  an  agreement  to  the  grant)  is  no  feiiing  of 
the  rent. 

» 

**  II  ne  ad  ajcun  remedie t  £!^c."  which  is  as  much  to  fay«  as  he 
hath  not  any  remedy  either  at  the  common  lawt  or  in  any  coutl 
of  equity,  which  is  worthy  of  obfervation. 

See  moK  of  this  "  ^^'^  doner  al  grantee  un  denier,  ou  un  maile,  &r.  en  nofme  die 
in  the  Chapter  feijin  de  rent,  l^c**  Here  it  is  to  be  obferved,  that  payment  c^X 
•f  Attoraement,  any  money  in  name  of  fcilin  of  the  rent,  before  any  rent  become 
^edt  565.  •  Jq^^  ^3  2i  good  feifm  of  the  rent  to  have  an  aflife  when  it  is  due  ; 
iti.  h^  iii»  «t)    ^^^  ^^^»  which  is  given  in  the  name  of  feifin  of  the  rent,  worketh  -  - 

his  elFedl  to  give  feifin,  and  yet  is  no  part  of  the  rent,  nor  fliali  [_  X  00«  %\ 
be  abi^ted  out  of  the  rent :  but  you  fliall  read  more  hereof  here* 
after,  Se6t.  565. 

**  Un  denier,  ou  un  maile,  lie**  Here  by  this  (fcTf,)  is  imply* 
ed,  that  fo  it  is  of  the  gift  of  a  fheepe,  or  an  oxe,  or  a  ring«  o^ 
a  paire  of  gloves,  or  a  pound  of  pepper,  or  of  any  valuable  thing. 


(6.  Co.  56.  K. 
4*  C«.  9.) 


4i 


Ijffint  Ji  home  grant  per  fin  fait  un  annual  rent  ijfuant  bors  do 
fin  terre  a  un  outer,  ^r."  By  this  (^f.)  is  implyed,  that  the 
grant  and  deliverie  of  the  deed  is  no  feifm  of  the  rent ;  and  that 
a  feifin  in  law,  which  the  grantee  hath  by  the  grant.  Is  not  fufH- 
cient  to  maintainc  an  aflife  or  any  other  reall  adion,  but  there  mofk 
be  an  aduaii  feiiin. 


Sc<ft. 


Lib.  2. 


Of  Rents. 


Scd.  236,  237. 


Seft.  236. 


/TE  My  de  rent  fecke  heme  poet  aver 
ajjife  de  morti'ancejier^  ou  brief e  de 
ayel  ou  de  coftnage^  et  touts  outers  man* 
tiers  d* actions  reals^  come  la  cafe  gifi^ 
ftconu  il  poet  aver  ifafcun  autre  rent. 


ALSO,  of  rent  fecke  a  man  may 
'^  have  an  affife  of  mortd*aunceJlor^ 
or  a  writ  of  ayel  or  cofinage,  and  all 
other  manner  of  actions  realls,  as  the 
cafe  lyethy  as  hee  may  have  of  any 
other  rent. 


*^    'ORIEFE  Je  ayeU^*  Breve  de  ano.    This  writ  licth,  where 

'^  the  grandfather  or  grandmother  was  feifed  of  any  land  in  fee 

the  day  that  he  died,  and  an  eilranger  abate,  the  heire  (hall  have 

jthis  writ.  [<u;]  And  if  the  great  grandfather  befaieU  proa<uus^  or 

treat  grandmother^  befaieles, proa'via^  be  feifed,  as  is  atorefaid,  and* 
ie,  &c.  the  heire  ihall  have  a  writ  de  befaieU  froavo^  or  befaieles, 
froavia,  i^c^ 

**  Briefe  de  cofinage^*  Breve  de  cMfanguinitate*  [a]  This  writ 
lieth,  where  the  great  grandfather's  father,  tritanjus  (id  eft)  tertius 
avMSf  or  abavus  (ideji)  avus  avi,  was  fc^ifed  as  is  aforefaid,  or 
where  grandfather's  or  grandmother's  mother,  &c.  utfufr.  And  fo 
it  is  of  the  feiiin  of  the  brother  of  the  grandfather's  grandfather, 
&c.  (1) 

« 

«  Rent  fecke?*     And  fo  it  is  of  a  rent  charge  to  all  rcfpcfts. 

**  Et  touts  auters  manners  d*a^ions  reals*'*  Hereupon  fomc  have 
gathered,  that  a  man  (hall  have  a  writ  of  right  of  a  rent  fecke, 
or  of  a  rent  charge  albeit  they  be  again  ft  common  right.  But 
that,  which  hath  beene  faid  by  Littleton  of  an  adrfe  of  mortdaun- 
cefter^  a  writ  of  ayeU  cojtnage,  and  other  aftions  realls,  is  to  be  an- 
derflood  after  feifin  had  by  fome  of  the  anceflors  of  the  deman- 
dant ;  for  without  an  aduali  feiiin  or  feiiin  in  deed,  none  of  thefe  are 
maintainable. 


Braa.l!.  a.  fo. 
67.  Brit.  c.  89. 
ic  c.  76.    Fifit. 
li.  5.  c.  7, 8,  &c 
F.  N.  B.  221. 
[«7J  6.  £.3.  34. 
7  £.  3.  46. 
kegif^.  226* 
F.  N.  B.  2ZI. 
a.  b. 

Britton  ca.  76. 
[tf]  Braa.lib.2. 
fo.  67.     Brit 
c.  89.  &  c.  76. 
Ftet.!.  5.ca.7,f« 
F.  N.B.  221. 


15*  £•  2*     nOCB 
(Je  Ton  fee  27. 

3-  E-  3-  35- 

4.  E.  3«  droit  31. 

F*  N.  B«  6« 

14.  E.  4.  5. 

Diverfity  dea 
Courts  117. 

3  E-3- 
ud^.  251. 


] 


6o.h.^ 


TT B  M^font  trois  caufes  de  diffeifm 

de  rcntferuice^fciU  rejcouS'^  replevin^ 

et  inclfure.      Refcous  ejl^  qutunt    le 

feijuior  en  la  terre  tenus  de  luy  di/ireine 

pour  fort  rent  arere^f  le  difires  de  luy 

Joit  refcous^  oufi  lefeignior  vientfur  la 

terre,  et  voile  dijlreynery  et  le  tenuut  ou 

auttr  home  ne  luy  voile  fuffer^  i^Cm  Re- 

puvin  efl  quaunt  le  fetgnior  ad  dif 

treintr. 


Sedl.   237. 

ALSO,  there  be  three  cau(cs  of 
difleifm  of  rent  fervice,  that  is  to 
fay,  refcous,  replevin,  and  enclofurc. 
Refcous  is,  when  the  lord  diftraineth 
in  the  land  holden  of  him  for  his  rent 
behind,  if  the  diftrefle  be  refcued  from 
him,  or  if  the  lord  come  upon  the; 
land,  and  will  diftreine,  and  the  te- 
nant or  another  man  will  not  fifTcr 


1 


iiim, 


(i)  S:c  the  tabic  for  the  degrees  of  conraDgiiinify  place*!  before  fol.  i8. 


Lib,  2.    Cap.  1 2,  Of 

treinCf  et  repttuinfoitfait  de  h  £JlreJfe 
fir  briefe  ou  per  plaint.  Enclofiirt  efty 
y.  Us  terres  ou  Us  tenemints  font  ijfint 
inchjis  {\)jque  Ufeignior  nepoyt  voner 
diins  Us  terres  ou  tenemens  pur  di^ 
Jtrepser.  Et  la  eaufty  pur  que  tieh 
chops  ijfmtfaitsfint  dtjfeijins  aljeigniory 
ed  pur  ceoy  que  per  tieh  chofes  U  feig'- 
nior  eft  Uliurhe  de  U  mean  per  que  tl 
dart  avoir e  et  vener  a  fin  renty  fciL  de  U 
0J/lrefe.  (2J 


Reat5.  Sc£t«  237. 

him,  &c.  Replevin  hy  wben  the 
lord  hath  diftrained,  and  replevtn  is 
made  of  the  diftre6  by  writ  or  by 
plaint.  Enclofure  is,  if  the  lands  and 
tenements  beefo  enclofed,  that  tiie  lord 
may  not  come  within  the  lands  ani 
tenements  for  to  diftrein.  And  the 
caufe,  why  fuch  things  fa  done  be 
difleifins  niiade  to  the  lord,  is  for  this, 
that  by  fuch  things  the  lord  b  dif- 
turbed  of  the  meane  by  which  hee 
ought  to  have  come  to  his  rent,  JciL 
of  thediftreile.. 


"  DESCOUS,*'  Refcuffus^  is  here  defcribed  by  LittUtons  It 
^  ■■  is  an  ancient  French  word  comming  from  re/ceurrert  fid  ejty 
recuferartt  that  is,  to  take  from,  to  rcfcue  or  recover,  Refcous  is  a 
takinff  away  and  fetdng  at  liberty  againft  law  a  diftrefle  taken,  or 
a  perfon  arrefted  by  the  proces  or  couffe  of  law.  And  all  is  one> 
as  to  the  point  of  the  difleifin,  to  rcfcue  the  diHreiTe  after  it  is 
taken,  and  before'  hand  to  refift  and  withiland  the  taking  of  k; 
bnt  yet  it  is  no  refcous,  until  it  be  diftreyncd.  And  therefore  you 
may  make  ^<^  difleidns  of  a  rent  fervice  ;  re/com  of  a  dillrefle,  refift- 


fCfv.  Jam.  4^5. 
a.Ro,  Abr.277. 

456*  457- 
Hob.  ito. 

Dy.  241* 

Cro*  Cha.  109* 

1 .  N.B.  loi.c) 

s8.£.  3.  3» 

44«  E.  ^.  20.  b. 

20.  H.  7.  I.  a. 

9i.  H/^.  40.  a. 

F*N.  B.  xo2.b.   ance  to  diftreyne,  replevin,  (3)  inclofure,  counterpleading  of  the 

(•H.  €.  Dl^       \\i!itt  and  vouching  of  a  record  and  failing.     If  the  tenant  rcfcue 

AC  41.  t.E.*  I.  ^^  diftrcffe,  and  after  is  diffeifed  of  the  tcnancie,  yet  the  aflife 

ibid.  416.  ""  '   ~     -    "  "  '  ' 

W.2.ca.6w 

»s.  H.J. 

Kctlway  20» 

(Poft.  323.  a.) 

r>]  6.  R.  2. 
Itcfeoui  10. 
<o.  E.  J,  33. 
3i»  E.  3, 
Refcous  17. 
sju  H.  6.  2.  b» 
d.  £.  4.  XX.  b. 
7.  Et  4.  so* 
5«  E.  4.  S. 
54.  H.  6.  47. 


lieth  againft  him  for  the  diiTeifm  done  of  the  rent  bj  the  refcous. 


•*  Pur /on  rent  arereJ*    Here  Littleton  decideth  an  antient  qucf- 
tk>n  in  our  bookes,  [/]  vfz.  that  the  rent  mud  be  behind,  or  elie 
the  tenant  may  make  refcous :  for  if  no  rent  be  behind  when  the 
difheiTe  b  taken,  how  can  the  refcous  amount  to  a  difieifin  of  iho 
rent  when  none  is  due  ?  And  fo  it  is,  if  the  tenant  reilft  the  lord 
to  diftreine,  when  there  is  no  rent  behindf  this  can  be  no  difieifin  of 
the  rent  for  the  caufe  above  fayd,  and  this  (as  it  appeareth  by 
Littkton)  holdeth  as  well  in  cafe  of  a  rent  fervice  between  lord  and 
tenant,  as  in  cafe  of  a  rent  charge,  &c.     An4  fo  I  heard  fir  Cbrif-^ 
topber  IVray  chief  jufHce  fay,  that  he  had  adjudged  it.     And  that 
which  the  tenant  may  do  when  there  is  no  rent  behind,  may  a  ftran- 
P.  N.  B.  102.  E^  ger  doe,  if  his  beafts  be  diftrained.    If  the  tenant  tender  the  rent 
*•  ^' ♦•  *'•  '^*  to  the  lord  when  he  is  to  take  the  diflrefle,  if  notwithftanding  the 
^'    *    '  lord  wUi  did rayne,  the  tenant  may  make  refcous  (4)     if  the  rent 

of  the  lord  be  behind,  and  the  lord  dilbeine  the  cattelj  of  the  tenant 


PiftreflbBr.  24. 

39- E- 1-3  5- 
39.  H.  6.7« 

4*  Co.  XI. 

BevilPs  cafe. 
S.  H.  4.  :. 
(Ant*  47*  b. 
9.  Co.  23.)      7 


in  the  high  way  within  his  fee,  the  tenant  may  make  refcous, r.g|    ^1 
for  that  it  is  defended  by  law  to  diilreine  in  the  (i)  high  way.L         *    *'' 
And  by  the  fame  reafon  if  the  lord  will  dillreyne  a'ueria  caruca^ 
where  there  is  a  fufiicienc  didrefie  to  b:  taken  (a)  befides,  or  if  the 
£.  4.  24.     (5.  Co.  76.}       X7.  £.  3. 43*     Vid.  ULReicous  14.^ 

lord 

[i6x.  a.] 

(i)  [S?c  Note  295.] 

(z)  Ace.  ant.  47.  a«  and  more  at  largo 

in  a.  IiiH.  i33« 


(1 )  enckfes  not  in  L.  and  M.  but  in  Koh. 
P.  and  Red. 

(%)  deU  d'firrjjfe  not  in  L.  ani  M.  Roh. 
nor  P'. 

(3)  [See  Note  293.] 

(4;  [.See  Note  294.] 


Lib.  2,  Of  Rents.  Scft.-  237. 

•  • 

lord  diflrayne  any  thing  that  is  not  diHreynablc,  either  by  the  com- 
mon law«  or  by  any  ilatutc,  the  tenant  may  make  refcous. 

Note,  there  Is  a  refcous  in  deed  and  a  refcoas  in  law.     Of  a  {Knu  47.  b. 
refcous  in  deed  fomewhat  hath  already  been  fpoken.     A  refcous  F- N.B.  loe.C.^ 
in  law  is,  when  a  man  hath  taken  a  diflrefle,  and  the  cattle  dif-   3-  £•  3-  Ac^m* 
treyned  as  he  is  driving  of  them  to  the  pownd  goe  into  the  houfc      * 
of  the  owner,  if  he  that  tooke  the  diiireife  demand  them  of  the 
owner,  and  he  deliver  them  not,  thi£  is  a  refcous  in  law,  and  fo  of 
the  Hke. 

And  every  word  of  Lirtlttoa  is  material!,  fcrr  he  faith ; 

•«  En  la  lerre  Unas  dt  Juj,**  And  therefore  if  the  lord  diftreync 
out  of  his  fee  in  lands  not  holden  of  him,  the  tenant  may  make 
reicouSf  nnlefs  it  bee  in  (bme  fpeciall  cafes. 

As  if  the  lord  come  to  diftreync  cattle  which  he  fecth  then  within  ^^'  3'** 
.  kkfi  fee,  and  the  tenant  or  any  other  .to  prevent  the  lord  to  diftreyne,  ^g^*' 
drive  the  cattle  out  of  the  fee  of  the  lord  into  fomc  place  out  of  his   ,  ,^  jj,  -^  / 
fee;  yet  may  the  lord  frclhly  follow,  and  diftreyne  the  cattle,  nnd  21. H.  7.  40. 
the  tenant  cannot  make  refcous,  albeit  the  place  wherein  the  dif-   34  H-  6.  18. 
Crefle  is  taken  is  out  of  his  fee,  for  now  in  judgement  of  law  the  'J-  ^' +•  '°*  ^ 
diftrefle  is  takfin  whhin  hi^  fee,  and  fo  fhall  the  writ  of  refcous  iafc^de  Wdc 

fuppofC.  (9.  Co.  2  2. 

But  if  the  lord  commtng  to  diftreyne  had  no  view  of  the  cattle  Plowd.  37.  b. 

within  his  fee,  though  the  tenant  drive  them  off  purpofely,  or  if  the  ^Sa-a.lnft.iss- 

cattle  of  themfelves  after  the  view  goe  out  of  the  fee,  or  if  the  te-  f  °Ro*^^^* 

aaot  after  the  view  remove  them  for  any  other  caufe  than  to  pre-  671.1' 
vent  the  k>rd  of  his  diftreile,  then  cannot  the  lord  diftreyne  them  out 
of  hii  fee,  and  li  he  doth  the  tenant  may  make  refcous. 

If  a  man  come  to  diftreyne  for  damagt  ftajant,  and  fee  the  16-  E.  4.  iq, 

beafts  in  his  foyle,  and  the  owoer  chafe  them  out  of  purpofe  be-  ^^^'^^'^  11^^°^" 

fore  the  diftreffe  is  taken,  the  owner  of  the  foyle  cannot  diftreyne  ubj  fup^^',    ^ 
them,  and  if  he  doth,  the  owner  of  the  cattle  may  rsfcue  them ; 
for  the  beafts  maft  be  damage  fedant  at  the  time  of  the  diftreffe ; 
and  fb  note  a  diverfitie;. 

There  is  a  divcriity  [«]  betwcene  a  warrant  of  record  and  a  war-  [/»]  14- J^- 7*  2^ 

rant  or  an  aathoritie  in  law;  for  if  a  capias  be  awarded  to  the  fhe-  |J^-  J"^ic«  de 

rife,  to  arreft  a  man  for  felony,  albeit  the  party  be  innocent  yet  (6.^Co.^^,.  ^ 

cannot  he  make  refcous.     But  if  a  fherife  will,  by  authoritie  which  3.  infti  221.) 
the  law  giveth  him,  arreft  any  man  for  felony  which  is  not  guiltie, 
ke  may  refcue  himfelfe,  (3) 

^Reple*vin*^  [b\  is  derived  of  repUgian,  to  redeliver  to  the  owner  (^BntfolicS. 
upon  pledges  or  luretie-  **'!€»  lib.  4. 

[fl  Alfo  to  counterplead  the  plaintife  in  an  affife,  by  which  he  "P*  ^'f^j'"* 
is  delayed,  maketh  him  that  pleadeth  it  *  diflcifon     Otherwife  it  r /S^t^'jlc  b!)^ 
tSj  if  he  had  pleaded  wdurt^  ^c.  W  24.  Air.  3, 

29.  Aff.  52. 

^  EmJo/ir^*  is  here  alio  defcrlbed,  and  need  no  other  explica-  Fic«alib.4. 

tion;  for  the  lord  cannot  [</]  breake  open  the  -gate^,  or  bi»ake  jjf'/og  ^*^^ 

down  the  inclofurcs  to  take  a  diflrefle,  and  therefore  the  law  ac-  rjj  ja  E.-.o. 

counts  it  a  diJeiifin.     But  all  thefe  are  intended  by  Littleton  to  be  ijg.  £,  3. 14. 

dlft'eiflas  after  an  aduall  feifin  had,  and  when  the  rent  is  behind:  7-  £«  s-  3* 

iUiienyifc  aoae  of  ihci'e  are  dilTeifins  at  all.  i''f1:  ^o^^ 


ID.  E^  4,  u 


{3j  IScc2Jotf  jjJ.J 


Lib.  2.     Cap.  12*  Of  Rents.  Sed-  238^^ 

fii^.  lib.  4.  But  wherefore  ihould  a  rcfcous  of  the  diftreiTe  by  the  party  him- 

fol.  161. 204.       fcifc^  or  a  replevin,  which  is  a  redelivery  of  the  diflrefle  by  the 

Fl"tTlib  i.         ^*"^®  ^y  ^^^  ^^^^^^  ^^  ^*^^  ^^  ^**^  P^"^'  ^®  *"y  difTeifin  of  the  rent 
cap*  i!  '  fcrvice  ?  Littleton  doth  here  yceld  the  true  rcafon ;  becaufe  that  by, 

the  refcue,  and  by  the  fuing  of  the  replevyn,  the  lord  is  difturbedf 
of  the  meane  by  the  which  he  ought  to  have  and  come  to  his  rent^ 
viz.  of  the  diftrefle. 

And  ft)  it  is  of  an  inclofer ;  for  he  that  dillurbes  a  man  of  the 
Tej  9.  Air.  19.  meane  difleifeth  him  of  the  thing  it  felfe,  [e]  as  the  turning  of  th^ 
Mirror  ca.  a.        whole  ftreame  that  runnes  to  a  mill  is  a  difieifin  of  (he  mill  it 

ii8.'V»"*'  So  it  is  if  a  man  be  difturbed  to  enter  and  manure  hrs  landy 

rflae.  Alt  17  t/^]  ^^^*  "  *  diffeifin  of  the  land  it  fclfe ;  for  qui  adimit  medium 

^,Y,nL%/pa  dirimit  finem,  and  qui  ohfiruit  aditum  deftruit  commodum.  [gl  And 

Littl.  therefore  where  it  is  faid,  that  a  man  mall  not  be  puniflied  for 

49.  £  3. 14.  b.  fuing  of  writs  in  the  king*s  coQft,  be  it  of  right  or  wrong,  it  is  re- 

[f]F.N.B.4s.g.  gularly  (4)  true,,  but  it  fayleth  in  this  fpeciall  cafe  of  the  writ  of 

a2.  £.  3. 15.  replevyn  for  the  caufe  aforefaid.     [h]  Bat  de/iiir  is  no  di/Teiiin  of  a 

43.  Aff.  40.  j.gjjj  fervice  without  refcous  or  refinance. 

43.  E.  3.  ao. 

fjux  judg.  10.        S.  E*  4.  15.    per  Mo]fle.         «•  R.  3.  19.  (Hob.  so 5.  2€6»  i.  Mod.  4. 

Cro.  £li2«  836.      X.  6iJ.  463.)  [b"]  3.  £.  3.  75.        8.  H.  6.  zi* 

Sea.  238.  [161.  b.; 

Ti'T  for.t  4  caufes  di  dtffiijin  de  rent      AND  there  bee  fourc  cauies  of 

^  charge  ;  fcHicety    refcous^   r/^/f-     '^^  diflelfin  of  a  rent  charge ;  fclL  > 

T:n^  inclofure^  et  deniir\  car  denier  eft    refcous,  replevin,  inclofure,  and  dc- 

an  dljjeijin  de   rent   charge^  come  eft     niall ;  for  denyall  isa  difleifinof  arent 

tivantdit  di  rinif.ck.  charge,    as  is  faid  before  of  a  rent 

iecke. 

* 

Jnttnnubifupra,  «    CO  NT  A.  caufes  de  dij/eijtn  de  rent  charge***     And  you  may 
EK'ta  lib.  4.  O    jjjjjg  ^  fih\\,  viz.  refinance  to  diftreinc,  counterpleading  and 

^*^'  '*  vouching  a  record  and  fayler  thereof,  as  hath  beene  faid  before.  ( 1 ) 

24  E.  4  4.  *'  Denier,*^    Deniall  is  a  diffeifin  of  a  rent  charge,  afwell  as  of 

35.  H.  6.  7.  a  renc  iecke ;  albeit  he  may  diftreine  for  the  rent  charge,  afwell 

3.  Air.  8.  as  for  a  rent  fervice.     Ncta^  that  when  bookes  fay  that  a  detainer 

lo.'B.  3. 9.  Q^  ^  j.gf)(  charge  cr  feckc  is  a  diileiAn,  it  mud  be  intended  upon  a 

Th,\^.\T'  <^emandmade.(2) 

3  E.  3.75I  If  there  be  two  joyntenants,  and  the  grantee  of  arent  charge 

29.  AS,  51.  diAr'vine  for  the  rent,  and  one  of  them  make  refcous,  they  are  both- 

59.  A(K  4.  diffeifors  ;  (3)  for  a  diftrefTe  for  the  rent  is  a  demand  in  law,  and 

AO.  Ad.  3.  ^j^^^  ^l^g  non-payment  is  a  deniall  and  a  diffeifin ;  but  he  that  made 

1.^  AfT.  40.  ^^  refcous  is  oncly  the  diffeifor  with  force. 

3!  Afl:  8.  *       %.  H.  6.  II.         x8.  E  3.      AflT.  78.        (Cro.  Cha.  507.) 

(4)  [Sec  Note  29 7.]  fcription  of  fuch  a  diffeifin  in  Sc£t.  23*3. 

See  W.  Jo.  414. 
{16 1,  b.*)  (3)  See  ace.  as  to  attornment  by  one  of 

(1)  Ant.  160.  b.  two  ;ointcnaot8,  Seft,  566. 


(a)  This  is  agiotaWf  to  LIttletjn**  de- 


Sea, 


Lib. 


2. 


Of  Rtnts, 


Se(Sl.  239,  240, 


ScGt.  239. 


JP  T  deux  font  caufis  it  "difiijin  de 
"^  rent  Jeck\  cejlajcavoir^  denier  et 
€n$lofure. 


AND  tbere  be  two  caufcs  of  dif- 
feifin  of  a  rent  fecke ;  diat  is  to 
fay,  deniail  and  inclofure. 


np^H  E  Te^fofl,  wherefore  inclofurc  is  a  diiTeidn  of  a  rent  fcckc,  49- E.  3. 15. 


jaaadic 


is  bccaui'e  the  grantee  cannot  co«c  upoa  the  land  to  dc-  *|'  ^  5* 


10.  E.  3.  i^ 
33.  H.  6.  35.         35.H.  £«7.  h. 


Se<ft.  240* 


37*  7*  //  fimhle^  ^e  il  y  ad  un  outer 
"^  caufe  de  diffiijin  de  touts  Us  trots 

fervices  eroantdits ;  c* ejiafcavoir^  Ji  le 

/eigniar  foit  en  alant  a  la  terre  tenus  d: 
luy  pur  diftreyner  pur  le  rent  arere^  etle 
tenant  ceo  oyant  luy  encounter .^  it  luy 

forjlela  la  vcy  ovefque  force  et  ermes^ 
OM  luy  menace  en  tiel  form*  que  il  he 
ofqfi  vener  a  fa  terre  pur  diftreinir  pur 

Jon  rent  arere  pur  doubt  de  mort^  cu 
mi4lilat'ion  de  fss  members^  ceo  eji  un 
dijj'eifm^  pur  ceo  que  le  felgnior  ejl 
difturhe  de  le  meane  per  que  il  doit  vener 
XI  fon  renin     Et  iffint  eji^fiy  per  tiel  for '^ 

Jlalment  ou  menace^  celuy  que  ad  un 
rent  charge  ou  rent  fecke  ejl  forjlailc^ 
ou  ne  ofajl  vener  a  la  terre  a  demaunder 
de  r£nt  ar^ere^  &Cn 


A  N  D  it  feemeth,  that  there  is  an- 
other caufe  of  difleifin  of  all  the 
three  fervices  aforefaid  ;  that  is,  if  the 
]ord  is  going  to  the  land  holden  of  him 
for  to  diftreinc  for  the  rent  behind, 
and  the  tenant  hearing  this  encoun- 
trcth  with  him,  and  foreftalleth  him 
the  way  with  force  and  armes,  or 
menaceth  him  in  fuch  forme  that 
hee  dare  not  come  to  the  land  to  dif- 
treinc for  his  rent  bchinde  for  doubt 
of  death,  or  bodily  hurt,  this  is  a 
difTeifin,  for  that  the  lord  is  difturbed 
of  the  meane  whereby  hee  ought  to 
come  to  his  rent.  And  (b  it  is,  if, 
by  fuch  foreftalling  or  menacing,  hee 
that  hath  rent  charge  or  rent  fecke  i« 
foreftalled,  or  dare  not  come  to. the 
land  to  afke  the  rent  behinde,  &c. 


**  JP'tfRSTJLLj;'  [•]  foreftellamentum,.figni(iethfi^/r^«ff«w 
'via  fvel  imfedimentum  tranfitus^  l^c, 

*•  Ome  force  et  armest*  *vi  et  armij,  * 

Force,  n;is,  in  [i]  the  comraon  1?»"  is  moft  commonly  taken  in 
in  pait,  and  taken  for  unlawfull  viokuce,  for  ntaxime  pad  funt  con^ 
traria  'vis  et  injuria.  And  therefore  Britten  faid  well,  fpeafeing 
in  the  perfon  of  the  king,  nouj  'vckns,  que  touts  gents  fluis  vfent 
judgement  que  force,  (4)  Arma^  Armes,  in  ihe  common  law  figni- 
J^^  ^"1  fieih  any  Uiing,  tjiat  a  man  ftrikelh  or  hurteth  withall.  \^h\  Onnes 
ilios  dirimus  armatos,  qui  hab^nt  cum  qus  nocere  pcJJ'unt.  ^dcrinn  auiem 
j3fiJ^iIut:or;£  fiMnia,  in  'juibus  Jinguli  homi7ie*  no^ere  jiofunt^  accipiuntur . 

Scd 

.(4)  Brtr,  ii5.  a. 


[»]  Fleu  nb.  I. 
cap.  42. 
49.  E.  3.  14. 
49.  AiT.  5. 
29.  Aff.  if9. 
(3.  Inft.  195) 

[;]  Vid.  ScA. 

43?«     ' 
(Poll  257.  b.) 


[«]BraQoni;K 
4.  t9  162.  &  lik. 
3.   fol.  1^4. 
Flcu  \h.^ 
i:a^.  4. 


LiK  2.    Cap,  12.  Of  Rents.  Sed.  240. 

&i/  ^  ^uis  vimrit  Jim  armitp  et  in  ipja  eauertatioHe  iigna  fumpfirit, 

fiftes  et  lapides,  talis  dicetwr  vis  or  mala  :  fedji  quis  'venerit  cstm  armis, 

armis  tdmen  ad  dyiciinditm  non  u/usfuerit,  et  de^ecerit,  vis  armata  di'-^ 

eitur  eje  faSat/ufficit  enim  terror  armormm  ut  videatur  armis  dejecijfe. 

jAnd>  Armwrum  quadamjunt  tuititmis  (et  qwod  quis  ob  tmelam  corporis 

Jki  vel/ui  juris  fecerittjuft^fedjfe  videtur)  qu^dam  pacis  etjuftitia^ 

qu^dam  perturlationis  pacis^   et  injuria  \  queedam  u/urpaticnis  rei 

'  aliens. 

Againe,  Armorum  qu^dam  funt  moluta^  et quadam  qu^faciunt  hru- 

JuruMf  etc.     Arma  moiuta  plagam  faciunt\  Jicut  gladius,  bifacuta^  et 

bujufmodit  ligna  vero  et  lapides  bru/uraSf  orbesy  et  iffmSf  etc.    To  con- 

.  dude  this,  it  i.<i  truly  faid»  that  armorum  appellatione  nonjolum/cutaet 

i6»0  ^^"  '^  ^^^"^  contineuturjed  etfuftes  et  lapides.     As  the  poet  faith : 

▼irgtl  I.  Jamque  faces  et/axa  velanti  furor  anna  mimftrat* 

Sed  *oim^w  repeliere  licet,  mode  fat  moderamine  iuculpatit  tuteUt^  mm 
adfumendam  vindiSamtfed  ad  propulfandam  itguriam. 

Bradon  lib.  i.  "  Tur  doubt  de  mort,  et  mutilation  de  fes  members.^*    For  it  mnft 

'^*  ^M  ^"  ^°^  "^^^  ^  o/tf^tf/  W  vanus  timor, fed  talis  qui  caderepojjit  in  nfirum  cosiftaM' 
I?eta  lib  \  ci.  7  ^'**'  **  "**  '*  homintm  vanum  et  meticulofum,  talis  enim  debet  ejje  metus^ 
(Poft.  act!  b.)  9^i  i^fi  contintt  mortis periculum  et  corporis  crueiatum.  Littleton  here 
•  See  of  thit  in  faith.  It  muft  be  for  feare  of  death  *  or  mutilation  of  members.  £t 
the  Chapter  of  fgg,„o  tenetur  exponere  fe  infortuniis  et  perkulis*  ( I )  And  therefore  a 
DciMnts,  forcftalmcnt  with  fuch  a  menace  is  a  difleiiin,  not  onely  (faith  Little- 

40.  AC  <!*  '^'»)  ^^  ^  ^^^^  fcrvicc,  but  alfo  of  a  rent  charge  and  rent  feck. 
29!  Aff.  49.  &c.  Thcfe  be  all  the  diflfeifins  of  a  rent  that  our  author  fpeakes  of.  Sec 
[/]  Vid.  Sefl.  hereafter  [/]  where  a  difTeifm  (hall  be  by  way  of  admittance  of  the 
53^.  owner  of  the  rent.     And  Littleton  doth  adde  the  binding  reafon  in 

cafe  of  foreflalment,  becaufe  the  lord  is  diflurbed  of  the  meane  by 
which  he  ought  to  come  to  his  rent,  whereof  there  hath  beene  fpoken 
fufficieni  before,  ( 2)  as  well  in  cafe  of  the  rent  charge  and  rent  fecke, 
as  of  the  rent  fervice. 

«  JjTf."  Of  the  (Wf.)  in  the  end  of  this  Seflion,  and  what  is 
implied  therein,  fufhcient  hath  beene  fpoken  before. 

Now  hath  Little/on  fpoken  of  remedies  for  the  recovery  of  the  ar- 
rerages  of  rents.  But  fince  Littleton* s  time  a  right  profitable  fta- 
•32.H.8.c».37.  tote  •  in  the  32.  yeare  of  H.  8.  hath  beene  made  for  the  recovery  of 
U.  Co.  1 18.  arrefages  of  rents  in  certaine  cafes  where  there  lay  no  remedy  at  the 
t/Co.'^Iq.  i>.  common  law,  and  giveth  further  remedy  in  fome  cafes  where  at  the 
Ant.  148.3.)       common  law  there  was  fome  (3)  remedy;  which  flatute  hath  beene 

well  and  beneficially  expounded ;  and  hereupon  eight  things  arc  p 
beeobferved.  ,  *.-^^  , 

I.  When  Littletcn'jfficic,  the  heires,  executors,  or  adminiftrators, 

of  a  man  feifcd  of  a  rent  fervice,  rent  charge,  rent  fecke,  or  fee 

{  •  farme,  in  fee  fimp^2>r  fee  taile,  had  no  remedy  for  the  arrerages 

incurred  in  the  lifefljf  the  owner  of  fuch  rents.     But  now  a  double 

Tcmedy  is  given  to  the  executors  or  adrhiniftrators  for  payment  of 

A.  Co.  491  <o«a»  debts,  &c.  viz.  either  to  di/lreine  or  to  have  an  allien  of  debt. 

OgndUcafe.  ^^  ^^^^ 

(i)  See  more  fully  on  this  fubjcft  poft.  - . .    (3)  Se:;  as  to  this  point  infira  note  4.  and 
»53.b.  I0*,^.noicj. 

(i)  Am.  161.  a.  \j.'- 


Lit>4  ii  Of  Rchtsi  Scft.  246. 

2.  That  the  preamble  of  the  ftatute  concerning  exe^otbrs  or  ad-  40.  £.  3. 
miniftrators  of  tei^ant  for  life  is  to  be  intended  of  temuit  fur  auter  Execution  98. 
•w>,  fo  long  as  ceftuj  fug  vit  livcihi  (4)  who  are  alfo  holpen  by  the  ^^'J'  3*  *'***/*• 
faid  doable  remedy,   fiat  after  the  eftate  for  life  determined^  his  exe-  j^.  |),  ^^^^ 
cafprs  or  adminiib'ators  might  hare  had  an  a^on  of  debt  by  the  com*  19.  h!  6.  43I 

&d*  b*j  mon  law ;.  bat  they  could  dot  have  diflreyned,  which  now  they  may  34-  ^'  6-  20. 

doe  by  force  of  this  fiatiite ;  for  in  that  point  it  addeth  [at]  another  ^^-^^  3-  I^et*9' 
remedy  than  the  common  law  gave;  ( I )  *     J'  £*  1'  .'J/.^^ 

didion  22.     (Cro.  Ch<.  471, 472.]  [m]  23;  Eiii.  Dier  37^  (Anc.  146.  b^) 

3.  If  a  man  iiiake  a  leafe  for  life  or  livesi  or  a  gift  in  taiki  re- 
fer ving  a  rent^  this  is  a  i'ent  fervice  within  this  ftatnte. 

^.  The  diibre^e  is  the  more  plaine  and  certain  remedy  thati  the  26'.  E  3*  ^4. 
a£iion  of  debt ;  for  the  a£tioh  ot  debt  xhaft  be  brought  agalnft  them   >  i-  H.4.  foi.  nlk 
that  tooke, the  profits  when  the  rent  became  behinde; or  againft  their  Oftne*'»c»f«»W 
executors  or  adminiflrators ;  but  the  difb-eiTe^a^  be  taken  \x^n  die  ^"^'J  uilinf-*  * 
land  be  it  either  in  the  tenant's  owne  hands  or  in.  the  hands  of  any  tui*i  ufe. 
Dther  that  daimes  by  or  from  hiih  (that  is  by  interpretation  under 
l^im)  by  porchafci  gift  or  defcent;    And  thefe  words,  claiming  oneJj 
iy  and  from  bim^  are  to  be  underftood  claiming  onely  from  or  hnder 
him  by  parchafci  gift^  or  defcent,  and  not  parathount  or  above  him  ; 
fts  the  lord  by  efcheate  claimeth  not  under  the  tenant  by  purchafe^ 
gift,  or  defcenti  but  by  reafon  of  hii  feignioryi  which  is  a  title  para* 
iaonnt.  (2) 

5.  If  there  be  lord  and  tehanti  and  the  rexit  is  behincie,  and  the 
lord  grant  away  his  feigniory,  and  dyethj  the  executors  fhail  have 

no  remedy  for  thefe  arrerages }  becaufe  the  erantor  himfelf  had  no  (i.  ^id.  ^9.) 
ren^edy  for  them  when  he  dyed  lA  refpe£l  of  his  grant,  and  the  fla- 
tnte  is  (in  like  manner  as  the  teilator  might  or  oUght  to  have  done) 
Etjic  JgfinUlibtu\  for  the  zGt  giveth  no  remedy^  when  the  teilator 
himfelfe  hath  difpenced  with  the  arrerages,  or  had  no  remedy  when 
be  dyed,  (3) 

6.  If  the  tenant  make  a  teafe  for  life,  the  remainder  for  life,  the 
i'emainder  in  fee/  the  tenant  for  life  payes  not  the  rent  due  to  the  (4.  Co.  51.') 
lord,  the  lord  dyeth,  the  tenant  for  life  dyeth :  the  executors  can- 

fiot  diftreine  apon  him  in  remainder,  becaufe  he' daimes  not  by  or 

from  the  tenant  fofr  life.     And  fo  it  is  of  a  revcrfion  for  the  caufe 

aforefaid.     But  if  a  man  grant  a  rent  charge  to  A.  for  the  life  of  Bi 

and  letteth  the  lands  to  u.  for  life,  the  remainder  to  b,  in  fee,  the 

rent  is  behinde  by  divers  yeares,  £.  dyeth,  and  after  C:  dyeth :  J; 

inay  dtftrein  Di  in  remainder  for  all  the  arrerages,  by  the  latter 

branch  of  the  ftatute  of  32.  H,  9.   And  this  diverlity  rifeth  upon  the 

feyerall  pennings  of  the  former  branch  and  of  this  latter;  which  you 

2n4y.  readein  the  tfatute  it  fdfe^  and  io  expounded  and  adjudged  ry^  j.  Co.  nS. 

[0]  in  EdriHge'i  ca(e^  a(nd  the  latter  daufe  giveth  the  lefTer  eftate  kdridge'icaft.  ' 

the  greater  remedy. 

7.  Far  the  arrerages  of  a  nomine pctmt,  and  for  reliefer  or  for  aid  • 

fnr  fdirefitt  chi*vmUr  ox  pur  file  auurier,  this  ftatute  •  giveth  no  re-  •40-  E»  %•  3«  *• 
meoy.     Fori  for  the  arreraees  of  the  mmine  pmna,  the  grantee  ii«H.4.85. 

fimfdfe  »4-^^-^ 

(4;  [S€eNote29S/]  301.    i.Vem.  612;    See  alfo  on  the  e^«nc 

of*  this  branch  of  the  ftatute  Edndgc^s  caSti. 
£  162.  b.]  ^.  Co.  ixS. 

(1)  [S«e  Note 2^9.]  •  (3}  Ace.  by  Vaugban  ch^ef  juOkt,  in 

(3)  For  other  cafes  not  within  the  ftatute     his  Reports  430* 
^  a  like  ground,  fee  Cro.  Blis.  332.  i«  Leon. 

V»t.  L  H  h 


Lib.  2.     Cap.  12.  0(  Rents.  Scft.  240. 

So.  H.  7*  1*  I.      bimfelfe  may  hxve  an  adion  of  debt,  anj  confeqoently  his  execo- 

oS.  U.  8.  ^Qf,  Q^  adminiftrators;  and  yet  the  mmiitf  /«»<<-  as  an  incident  ta 

D**f  »4-  i)^^  ^^^^  QjjII  defcend  to  the  hcire.     For  reliefe  the  lofd  cannot  -have 

W  H*  ^*  »-*       an  aftion  of  dcbt»  b«t  dillrcinc ;  but  his  executors  by  [/>]  the  com* 

f/n^'b  *z2.       "^^"  ^*^  ^*?^  ^^^^  ^*  a<5^ion  of  debt  (4),  for  it  is  no  cent  but  a  ca* 

10.  H.  6.  1 1".'       fuall  improvement  of  fervicea.     For  the  faid  aides,  if  the  lord  doth 

ii'.H.  6.  S.         levy  them,  the  fonne  and  the  dau{;htcr  refpe^ivcly  (hall  have  an 

Miwh.  n.  H,8.    adlion  of  debt  again  ft  the  execiytors  or  adiuiniftrators  of  the  lord,  and 

LMke^'scifr         *^  '^^^  ^*^*  nothing,  then  aj^ainft  the  hcire;  but  this  is  by  the 

Ocr!r''5C2fc*         ^atute  (f )  of  W.  I.     iVfV,  that  all  mat roer  of  a rrer ages  of  rents  if- 

ubi  fupn.  fuing  oui  of  a  freehold  of  inheritance,  whether  they  be  in  money  or 

J.  E.  '\.  Debt  1 57.   come,  cattelt,  fowle,  pepper,  comine,  vi<^loa1l,  fpurrcs,  gloves,'or  any 

(j,  Co,  66.  other  profit  to  be  delivered  or  yecldciT,  and  whether  they  be  annuall 

rJl  W.^icf  V6.  ^^  ^vcry  two,  three  or  foor  yeares,  ^'C.  or  the  like,  are  within  this 

f!m.B«S2.  ml  ftatute  ;  but  work  daycs,  or  any  corj>oraH  fervice,  or  the  like,  arc 

not  within  this  Hatute. 

$.  A  feme  fole  is  iViff  d  of  a  rent  in  fe?,  5cc.  which  h  bebinde  and 
unpaid;  (he  taketh  hofoand;  the  rent  is  behinde  a^ahi ;  the  wife 
djf^th  :  the  hD(band  by  the  common  law  fhonld  no^have  the  arrera- 

f'es  growne  due  before  the  manage,  hut  for  the  arrerages  become 
ue  doring  the  coverture  the  hufeaud  might  [r]  have  an  a^ion  of 
JO.  H.6.  II.  ^j.^bt  by  the  common  law.  But  now  this  ftatutc  •  by  a  particular 
•  ^^^  li^G  *^^  claufe  giveih  the  huibar.d  the  arrerages  due  before  mariage,  and  the 
'  r  *N.  B.  11*.^*  ^*^^  double  remedy  for  the  fame,  that  he  may  drdrcyne  for  the  ar- 
(poft,  3*51.  b.)  rerages  growne  due  durinn:  the  coverture.  So  it  giveth  him  that 
f  1]  HilL  17.  which  he  could  not  have  before^  and  further  remedy  for  that  which 
liix..Hot.457.  ^^  common  law  gav^  him.  And  To  it  hath  becne  f  j1  adjudged. 
P^U  ^  Vide  *  J^^  ^'^^P  ^^  to  ^*'^' wVi^  had  the  firft-fruits  of  ail  the  clcrjry 
egneVi  cafe  i^'ithin  the  dioceffc  at  every  avoydance ;  the  church  became  void^ 
«bi  fttpra.  and  another  parfon  became  incumbent,  who  paid  the  bifhop  parcell 

Sr]  19.  £.  3*  of  his  fird-fruits  according  to  the  taxation  of  the  church,  and  for 
urUdid.  1%^  jjjg  ,.g^  jjg  jjg^  ^  j^y  given  unjo  him  to  pay  it ;  the  b>(hop  dyed ;  the 
rcfidue  was  not  pay d ,  whereupon  his  executors  brought  an  aAion  of 
debt :  and  it  is  adjudged  that  no  a^ion  doth  lie,  betaufe  it  is  a 
meerc  fpiritoall  thing  and  no  lay  contract,  and  therefore  the  coure 
had  no  jurifdiCtion  to  hold  plea  of  it. 

I  hate  beene  the  longer  in  the  expofition  of  the  (aid  datote,  (5) 
for  that  it  is  a  generall  cafe^and  doth  concerne  raoft  part  of  the  fub^ 
je6ts  of  England*  (6) 

finis  Libri  SccundK 

(4J  Adjudged  accordingly  in  a  cajc  m  will  be  found  diftrll^uted  aceonfmg  to  tfj» 

MQy  43.  and  Cro.  £lis.  ^83.     See  alfo  ace.  fevrrai  ciaufts.    See  alib  Gilbert  00  A£U»» 

antk  83.  a.  &  b.  of  Dcbr,  h.  i.  chap.  a.  ^'  3. 

(5)  In  18.  Vin.  Abr.  542,  molt  of  the  (6)  [Sec  Note  390.] 
caks  on  this  ftatuee  fmoe  lord  C^*i  tiaM» 
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pARCENERS  font  en  deux 
manersy   c* tftafcavoir  \  pdrcemrs 
folonque  le  courfe  del  common  ley^  et 
parceners  folonque  cujlome.     Parceners 
folonque  te  courfe  del  common  ley  finty 
lou  hotney  ou  femeyfeljie  de  certaine  ter^ 
■  res  ou  tenements  en  fee  fimple  ou  en 
tailcy  n'ad  ijfue  forfque  fileSy  et  deviey 
et  Us  tenements  dijcendont  a  Us  ijjues 
(2)5  et  lesfUes  tntront  en  Us  terres  ou 
tenements  ijjint  difcendus  a  euxy  donques 
els  font  ypppels  parceners^  et  quaunt  a 
files  els  font  (  r )  -f  forfque  uh  heife  a  lour 
'ancefior.     Et  els  font  appel  parceners^ 
fur  ceo  que  per  le  brief Cy  que  efl  appel 
bricfe  de  participatione  faciendd,  la 
ley  eux    voet  cohercery  que  partition 
ferra  fait  enter  eux.     Et  ft  font  deux 
jiUs  al  queux  les  terres  difcendonty  don^ 
que  els  font  appels  deux  parceners  ;  et 
Jifint  troisfiUsy  donque  els  font  appels 
trois  parceners ;  etfi  quaterfileSy  qua^ 
ter' parceners  i  et  iJJint  ou/l^r.  (2)t 


(l)  [See  Note  i.] 

Ci)  4n  t.  and  M«  and  in  Rob*  it  UfiiUs 


DARCENERS    are  of   two 
forts,  jto  wit  J  parceners  accord* 
ifig  to  the  courfe  of  th«  common  law, 
and  parceners  according  to  the  cuf- 
tome*    Parcenefs  after  the  courfe  of 
the  common  law  are,  where  a  man, 
or  woman,  feifed  of  certaine  lands  or 
tenements  in  fee  fimple  or  in  taile^ 
hath  no  ifTue  but  daughters,  and  dieth, 
and  the  teneffients  defcend  to  the  if* 
fues,  and  the  daughters  enter  into  th« 
lands  or  tenements  fo  defcended  to 
them,  then  thejr  arc  called  parcener.*, 
and  be  but  one  heire  to  their  anccf- 
tour.   And  they  are  called  parceners; 
becaufe  by  fhe  writ,  which  is  calle4 
breve  de  participatis^ne  faciendoy  the 
law  will  conftrame  them,  that  parti- 
tion (hall  be  made  among  them.  And 
if  there  be  two  daughters  to  whom 
the  land  defcendeth,  then  they  bee 
called  two  parceners;  and  if  there  be 
three  dau^ters,  they  bee  called  three 
parceners  \  and  foure  daughters,  fou^ 
parceners  \  and  fo  forth. 

OUR 

(i)f  See  helow  note  ^. 
(2)t  In  L.  and  M«  and  is  Roh.  aj^  fif^. 
comi'9  in  here. 

Hh  a 


Ltb.  J.  Cap.  1.  Ot  Parceners.  Scd.  24 1. 


o 


U  R  «<itlior  baving  treated  in  hii  two  former  bookes^  lirft  of 
eftates  of  lands  and  tenements*  and  in  his  fecond  booke  of 
fenuret  whereby  the  fame  have  bcene  ho1den»  now  in  his  third  booke 
4oth  teaoh  us  (fivers  things  concerning  both  of  them;  as.  i.  The 
qoalKies  of  their  eftatcs.  2.  In  what  cafes  the  entry  of  him  that 
hght  hath  may  bee  taken  away<  ^  The  remedies,  and  in  what 
cafes  the  fame  may  be  prevented,  or  avoyded.  4.  How  a  man  may 
bee  barred  of  his  right  for  ever,  and  in  what  cafes  the  fame  may  be 
prevented  or  avoyded. 

For  the  firfl^  he,  having  fpoken  of  fofe  effaces,  divideth  the  qaa- 
fity  of  ellates  into  ind/vided  a  Ad  conditionalK  I^ndhided,  into  co- 
parcenary, joyntenancy,  and  tenancy  in  common.  Coparcenary 
into  parceners  by  the  common  law,  and  parceners  by  the  euilome;  F  i5l 
and  h«beginneth  his  diird  book  with  parceners  cUrn>tng  by  deicent»  ^ 
i^S^  which,  comming  by  the  a£l  of  law  ana  right  of  bIoud»  is  the  nobleft 
and  worthicft  mcsnes  whereby  lands  doe  fall  from  one  to  another. 
Conditional,  into  conditions  expreffe  or  in  deed,  and  conditions  in 
law.  Conditions  in  deed,  into  gages ;  which  he  divideth  into  'uaJia 
mofinai  and  vM^ia  vi<l«.  Ftiiiia  m'-rtua^  ib  called  becaufe  either 
money  or  land  may  be  lod:  and  11  va^  becaafer  neither  money  nor 
landcan  be  Io(l,  but  both  prefcrved.  'i'hen  fpeakcch  he  of  defcents^ 
wherby  the  entry  of  him  that  right  hath  may  be  taken  away.  And 
titxi  to  that  of  the  remedy  how  to  prevent  the  famcy  viz.  by  contf- 
nuall  claim.  Then  heteacUeth,  how  a  man,  having  a  de/eafible  or 
an  imperfcf^  eilate,  may  perfcdl  and  eftaUFilh  the  fame  by  three 
meanes,  viz.  by  refeafe,  by  cbnftrmation,  and  atiournment,  where 
i\aX  is  requifite.  Hiaving  fpoktfn  of  a  dcfcent,  being  an  a^  in  lav 
which  taketh  away  aq  entry,  he  doth  then  fpeake  of  a  diicontinu- 
snce»  the  a£k  of  the  party,  whereby  the  entry  of  them  that  right 
have  ihal  be  taken  away.  And  next  unto  that  he  teacheth  in 
what  cafe  the  fame  may  be  avoided  by  remitter.  After  he  bai^ 
treated  of  defcent^  find  difcnntinuances,  which  take  away  en* 
tries,  but  barre  not  adiions,  laAly,  he  fetteth  forth  the  fearning  of 
>  warranties,  (a  curious  and  cuanmg  kind  of  leamitig  I  afTure  you) 

whereby  both  entry,  aAion,  and  rrght  may  be  barred,  and  the  re- 
medies hOw  thev  may  be  prevented  before  they  fall,  and  in  wh»C 
eafas  the^  may  be  atoyded  irfter  they  be  fallen.  And  thos  have  yo« 
aft  account  of  the  thineene  feverall  chapters  of  his  third  booke* 
And  now  his  mefhtd  b^g  Andt/Root},  lat  »»  heart  what  oar  author 
Will  (ay  nato  as  concerning  parceners. 

Jo.  66.  71.  ftc*         •*  Jf/  ^uant  a  fles  eb  fontfor/que  uv  hiirt  a  tcur  \a\  ancefttr** 
*  7^-  *c.  *       This  is  falfe  printed ;  is^t  the  ariginall  is^  et  quanqut  filts  tUjamtt  ds 
''Bvit^fo.fS^?**.'-^*'^^^^'*''"'''  *^M^f^Tfi^*  **»  ^^""^  o.  Lur  auncejicf.  (3) 

IlS.  183,  184,  *       r    •¥    ♦- 

t8 5.  189.  .'93.  **  Farcentny     \b\  Jus  defcendit  quafi  uni  kdtredi  frefrter  juris 

Flee.  lib.  5.  ca.  ^  t/aitatim,  Jictet  funt  plures  filiti^  k^c*     £t  ubi  omtus  fimul  et  infolidKm 

Ci**  ?'  *^*    «  J^'^erides  fumt^  plures  coiner edes  Junt  quafi  uuum  Corpus,  propttt  uniiatem 

9t  ti"  I'i.^  /.*  1.  -f^^"  9"^^  bahenu     Whereupon  it  fottoweth^  that  albeit  where  there 

[i]  fira^i.  1;.  1.  bjce  two  parceners  [r ]  they  have  moiuea  in  the  lands  defccndcd  to 

\q.  66.  76.  Firt.  them#  yet  are  they  both  but  one  h^yre ;  and  one  of  them  is  ou« 

titi  fu}'r.   Biit.  tiie  moity  of  an  heire,  but  both  of  them  are  bnt  unus  h^gru. 

S^'hIw^H.'^"^*  ^^^  "  *^  *^  ^^  obfervcd,  that  there  is  a  diverfity  betweene  a 

[cj  Vide  s'ef);.  1  ^^^^^ent^  which  ts  m  a^  of  the  law,  and  a  pirrchafe,  whkb  is  sm  at^ 

terf.  fill.  *  -     .    •  of 

^  ** 

(3)  The  words  are  as  htre  eonre^ed  by  lord  Cokt  hotll  in  L.  and  M.  and  ?n  Rolw 
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©f  the  party,     f </]  For  if  a  m^tflie  fcifcil  of  lands  in  fee,  and  hath  M  F^'ta  Jib,^. 
iffue  two  daughters,  and  one  of  the  daug^tcrs,is  attainted  of  felony.  "'^^;  ^J^^^'^ 
the  father  dieth  both  daughters  being  alive ;  the  one  moide  (hall    '     ' 
dcfccnd  to  the  one  daughter,  and  the  other  moitie  fhall  efchear/ 
But  if  a  man  make  a  leafe  for  life,  the  remainder  to  the  right  heires 
of  jf,  being  dead,  who  hath  iffue  two  daughters,  whereof  the  one 
U  attaitit^d  of  felony  ;  iii  this  cafe  fome  have  faid,  that  the  remain- 
der IS  not  good  for  a  moitie,  but  voyd   for  the  whole,  for  that 
both  ihc  daughters  (hould  have  beene  (as  LMeipg  faith)  but  one 
licire.(4) 

f4«  a. J      A  man  makes  a  gift  in  taile,  referving  two  (hillings  rent  to  him-  (Poft.  196.  b.) 
felfe  daring  his  life,  and  if  he  die  his  heire  within  age  then  referv- 
ing a  rent  of  twentie  (hillings  to  his  heires  for  ever ;  he  d.ieth  hav- 
jng  iffue  two  daughters,  the  ore  of  full  age.  the  other  within  age: 
in  this  cafe  the  donee  fhall  hold  by  feakie  onely,  infomuch  as  the  . 

one  daughter  as  well  as  the  other  is  his  heire,  and  both  of  them 
(as  LittJetoH  faith)  make  but  one  heire,  ergo,  l)is  heire  is  not  within 
age,  neither  is  his  heire  in  that  cafe  of  full  age.  But  if  the  refer- 
vation  had  been,  «  and  if  he  die,  his  heire  neither  being  within 
**  *g«»  nor  of  full  age,  &c."  in  this  cafe  the  refervation  had  beene 

food.     And  if  it  doth  not  begin  in  his  next  heire,  it  (hall  never 
cgin  as  this  cafe  is,  for  that  the  precedencie  is  not  performed. 
r#J  But  yet  if  one  of  them  be  of  age,  and  the  other  within  age,  W  '^•^PJ^-  '• 
■    Ihe  (hall  have  her  age  and  other  priviicdges  and  advantages  that  an  ju^a'Llment  ^ 
heire  within  age  ihall  have  ;  and  when  they  are  demandants,  for  the  30.  E,  3.  7. 
nonage  of  the  one  the  paroU  (hal  dcmurre  againft  them  both  (i).  44.  £. 3. ^§647. 
[y]  Sunt  autem  plures  participes  quafi  unum  corfut  in  eo  quod  unum  ^^'  ^^'  ^S' 
jui  bcihtnt\  et  oportet  quod  corpus  Jit  integrum,  et  quod  in  nulld  parte  ll'\^  t^^^' 
Jii  de/edus.     And  when  the  right  heire  doth  ciaime  by  purchafe,  ao!  Affiic.'sj, 
Jie  muft  be  (fay  they)  a  compleat  right  heire  in  judgement  of  law.  34!  H.  6. 

(2)  And  therefore  if  lands  be  given  to  a  man  and  to  the  heires  4-A(r.  17. 
females  of  his  bodie,  and  he  hath  iffue  a  fon  and  a  daughter,  and  C/J  ^*"fj'^  ^• 
dieth,  the  daughter  (hall  have  the  land  by  defcent;  but'  if  a  re-  cap^i7 
jnaindcr  be  limited  to  the  heires  females  of  the  bodie  of/.  S.  and  (i!  Co.'  103. 
ke  hath  iffue  a  fonne  and  a  daughter,  his  daughter  (hall  never  take  2.Ro.Abr.4i60 
it  by  purchafe,  for  that  (he  is  not  heire  female  of  the  body  of  J.  S. 

becaafe  he  hath,  a  fonne. 

If  a  man  give  lands  to  another,  and  to  the  heires  males  of  his 
body,  upon  condition,  that  if  he  die  without  heire  female  of  his  bo- 
die, that  then  the  donor  Ihall  re-enter,  this  condition  is  utterly  voyd, 

(3)  for  he  cannot  have  an  heire  female,  fo  long  as  he  hath  an 
Jieiremale. 

And  as  they  be  but  one  heire,  and  yet  fcverall  perfons ;  fo  have 
they  one  entire  freehold  in  the  land,  as  long  as  it  remaines  undi- 
vided, in  refpea  of  any  (Iranger's  praecipe,    [g]    But   bctweene  k]«<5-*M. 
Chemielves  to  many  purpofes  they  have  in  judgement  of  law  feve-  /mo  6«)^^* 
rail  freeholds  j  for  the  one  of  them  may  infeoffe  another  of  them  \^  "     „  ^  - 
of  her  part,  and  malj;e  liverie.  [b]  And  this  coparcenarie  is  not  fe-  ^*-'^^'6.  4^ 
vcred  or  divided  bv  law  by  the  death  of  any  of  them  ;  for  if  one.  (Foft.*i96.i] 
die,  her  part  (hall  defcend.  to  her  iffue,  and  one  pracipe  (hall  lie 
againfl  them,  for  they  (hall  never  joyne  as  heires  to  feverall  auncef- 
tors  in  any  action  aunceftreU,  but  when  one  right  defcends  from  one 

aunce(h)r : 

(4)  [Sec  Note  ».J  (»)  [Sec  Note  4.] 

.  (3)  As  to  effe^  from  a  condition's  bcin|^ 

[  164.  a,  ]  YQid,  fee  port.  206.  a.  &  b. 

(1)  [See  Note  30  ^ 

.  .        Hhj 
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tonceftor :  tnd  then  ffpttr  wdtatqm  jurist  though  diey  be  in  feve- 

rail  degrees  from  the  common  iiuncefiory  yet  (hall  they  joyne. 

But  the  ifluei  of  feverall  coparceners,  becaufe  feverall  hghu  de« 

fcefid »  (hall  never  joyae  as  hcire&  to  their  mothers  ;  and  yet  whea 

YiJ.  SeA.  3t3«    they  have  recovered^  a  writ  of  partition  lieth  becweene  them* 

[i]  ^.E  3. 30. 34.       For  example,  [r]  If  a  man  hath  i(rue  two  daughters,  and  is  dif- 

4S.  £.  3.  14.       (eifed,  and  the  daughters  have  i(rue  and  die,  the  iUucs  (hall  joyne  in 

*4-^- 1-  M*       a/r^W/r;  becaufe  one  right  defcends  from  the  aunceilor;  and  it 

<  H  6*aV      »*keth  no  difierence,  whether  the  common  aunceflor,  being  cut  of 

a?-  C'V  So?*      po(rr(Gon,  died  before  the  daughters  or  after,  for  that  in  both  cafea 

?i.  H.  6. 14.  b.  they  muft  make  themfelvei  heires  to  the  grandfather  which  was 
A]  37.  H.  6.  S.  ]a(l  feifed,  and  when  the  i(rues  [^]  have  recovered  they  are  cojpar- 
^*  ^  ^  '3*  !»•  ceners,  and  one  pr^cipi  (hall  lie  againft  them«  And  likewife  if  the 
(«!  Co?86.  Poft!  '^^^^  of  ^wo  coparceners,  which  are  in  by  feverall  dcfcents,  be 
196.  a.  364.  b. j  difleifed,  they  (hall  joyne  in  aflife.    But  in  the  fame  cafe  if  th^  two 

daughters  had  beene  aAualiy  feifed,  aitd  had  beene  di  Jeifed,  af<« 

ter  their  deceafes  the  iilues  (hall  not  joyne  ;  becaufe  feverall  righta 

defcended  to  them  from  feverall  aunceilors  ;  and  yet  when  they  have 

feverally  recovered,  they  are  coparceners,  ( Jl)  and  one  pracipe  lieth 

againft  them,  and  a  releafe  made  by  one  of  them  to  the  other  b 

good.     And  fo  note  a  diverfitic  inter  defctnfumin  capita,  et  inftirpts^ 

And  the  ftatuie  of  Gkuceftert  cap.  6.  made  au^o  6*  Edw.   i« 

fpeaketh^  hotfu  murge,  l3c.\i  2l  man  dieth  ;  fo  as  that  ftatute  ex- 

<F.  N.  B.  195*    tendeth  not  but  where  one  dicth,  and  hath  divers  heires,  whereof 

^  )  one  is  fonne  or  daughter,  brother  or  fifter,  nephew  or  neeoe,  and 

the  others  be  in  a  further  degree,  all  their  heires  from  hencefenK 
(hall  have  their  recoverie  by  writ  of  mortdaunceilor.  And  chit 
xn  Bra^oM  lib.  f^'B^^^  ^^  me  to  be  the  common  law  $  for  BraGon,  who  writ  be* 
4,  t54.  b.  int.  fo*^  '^'*  ftatutc,  faith,  [/]  in  cafu  cum  fit  affija  mortis  autec^Joru 
ton  fot.  181,  coujuHgendd  cum  confattguinitatit  ncn  irii  poftga  rHurrendum  ad  pr<c-* 
iSa.&  178.204.  cipe  de  confanguinitatf,  Jed  ad  ajpfam  tnortts  ;  quia  pe^/ona,  qua  pr9^ 
Ikta  lib.  5.  cap.  pi^q^icr  ejly  et  facit  ajfi/amt  et  trabit  ad/e  per/onam  et  gradum  remn^ 
\w.  ^*  tiorem  ut  ubi  potiut  prdedat  affija  quam  pracipet  quia  id,  quod  eft  magi^ 

remoiumt  mom  irabit  ad  fe  quod  eji  magis  junSum,  fed  e  contrario  i« 
t^]  >9*  ^'  }*  omni  cafu.  And  herewith  agreeth  the  moft  of  our  [«]  bookes : 
Adticm  31?  "*  '  *"^  ^"^^  coparceners  (hall  have  a  writ  of  ayeU  and  by  their  count 
7.  £.3.30! et  34.  (uppofc  the  common  auncellor  to  be  grandfather  to  the  OQe»  and 
27.  £.  3.  89.       great  grandfather  to  the  other.  (5) 

48.  E.  3. 14.  I  have  beene  the  loneer  herein,  for  that  this  inheritance  of  co- 

F^  N  B  '2' .  P*''C«"®f»  "  ^^  'areft  kmd  of  inheriunce  that  is  in  the  law. 
Regifter.  Vide  Furthermore  ic  is  to  be  obferved  that  herein  alfo  in  cafe  of  co* 
-^i-E.  i.'joindrc  parceners,  [«]  fometimes  the  defcent  is  in  flirpet  (viz.)  to  ftockes 
in  Aaion  34.  or  roots  ;  and  fometinie  in  capita^  to  heads.  As  if  a  man  hath  if- 
93.E.3.  ibid.s9.  Cue  two  daughters  and  dyeth,  thi^  defcent  is  in  capitsh  viz.  that 
no?E*  I  ?bi*d!-6  ^^^^y,  ^"®  fl***^  inherit  alike,  as  Littleton  here  faith.  But  if  a  man 
25.  H.  6. 13.^  ^^^^  ^^^^  ^^o  daughters,  and  the  eldeft  daughter  hath  i(rue  three  [lO^ 
[a]  BradVon  lib.  daughters,  and  the  youngeft  one  daughter,  ail  thefe  foare  (ball 
9.  46.  Britton  inherit ;  but  the  daughter  of  the  youngeft  (hall  have  as  much  aa 
nb*  ^^a^*''*  *^^  ^^^^^  daughters  of  the  eldeft,  ratione  ftirpium,  and  not  r attune 
L  cap.  47^  ^  **  cap  it  urn,  for  m  judgement  of  law  ^ytty  daughter  hath  a  feverai 

docke  or  root, 

Alfo  if  a  man  hath  ((Tue  two  daughters*  and  the  eldeft  hath  ilTae 
divers  fonnes  and  divers  daughters,  and  the  youngeft  hath  i(rue 
divers  daughters,  the  eldeft  fon  of  the  eld^H  aanghter  (hall  onely 

inherits         I 

^4)  See  the  like  as  to  Jointenants,         (5)  See  F.  N.  B.  197.  B.  [ 
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inherit ;  for  tTiis  tfefccnt  is  not  in  cnpita^  but  all  the  daughters  of 
the  yongeft  ihall  inherit,  and  the  eldert  (on  is  coparcener  with  the 
"daaghters  of  thfc  ^ongeft,  and  fhall  have  one  mlohie  (viz.)  his  mo-  • 
ther's  paft ;  fo  that  men  defcv«ndine  of -daughters  m^y  be  copar- 
ceners, as  well  a&  tt^omen.  and  ihall  joyntly  implead  and  be  im- 
pleaded, as  is  aforefaid. 

[0]  If  there  be  two  coparceners,-  and  the  one  bring  a  rationabili  [e]  ao.  E.  s. 
parte  or  ^Mtper  ohiit 
chafe,  and  difclaime 
ifauncefief  againfl 


jre  DC  two  coparceners;  ana  twe  one  oring  a  rattonatfiU  [ej  ao.  E.  s. 
f>er  ohiit  againft  the  other,  the  defendant  claime  by  pur.  nuperob.  14^ 
lifclaime  m  the  blood,  the  plaintifc  ftiall  have  a  mori-  ^•^-  ^'  '97- 
ainll  her  as  a  ftrangcr  for  the  wliole.  (i)  •  '     ^  '^ 


**  Parceners  ftnt  en  deux  manners**     Here  Liltleton  doth  divide  Braa.  lib.  a. 
parceners ;  and  herfevvith  doc  a^ree  the  ancient  bookes  of  law.         f^  66.  yi.&c. 

^  **  .  Brit.  ca.  71. 

"  Et  iU  font  afpels  farceners,  Wr."  Parceners,  farthipes,  et  A-  ^^"  "'  ^  ^**  ** 
ctmtur  participee,  qitafi  partis  capacett  fi*ve  partem  capitntet ;  quia 
rgs  inter  eas  ift  cotfimunis  raiione  plurium  perfonarum.  This  tenancie 
in  the  ancient  books  of  law  is  called  ad<rquatio.  .and  fometime/2f- 
milia  hircifcunda^  (2)  an  inheritance  Co  be  divided;  and  many 
times  parceners  are  called  coparceners. 

**  Breve  de  participatjone  facicndS."-    This  is  falft  pririted, 
(5)  and  (hduld  be  De  pnrtitione  faciendzh  (4)  a  writ  whereby  the 

coparceners  are  compelled  to  make  partition.     [^]  Itdin  eft  alia  [/>]  Regift. 

/7^w  nfixta^  qute  dicitur  a&to  familia  hircifcunda  ;  et  Iccum  haiet  in-  ^rig.  76.  316, 

ter  eos  qni  ccmmtinim  hahent  b^reditatetn^l^c,     Et  kcum  habet,  at  J^g'^-J"^*  . 

videtur,  inter  cth^gredtSt  nbi  agitur  de  pmparte  fororum ;  vel  inter  ^'  p|"  '  "  ' 

alios,  ubi  res  inter  par  us  et  cobber edes  dividi  debeatyjicut  fuii^  plurts  M{\i^,  *Bra<2« 

Jorores,  qu/e  funt  quafi  unus  bares,  fvel  inter  plurcs  fratresy  qui  funt  ubi  fupra.  & 

'qttafi  unus  bdpres  rationc  rei  qme  di'vifibilis  ejl  inter  pluresy  mafcuUsy  ^c»  5'  ^®*  443-  b« 

'*  Des  terrts  el  tenement sV     It  is  to  be  con'fidered  of  what  inhe- 
ritances^ claughcers  fh-all  be  coparceners,  and  how  and  in  what  man-  : 
ner  partition  (hall  be  made  betweene  them.     Wherein  it  is  to  be  (Ant  3ft.  a. 
obferv^ed,  that  oF  inheritances  fome  be  entire  and  fome  be  feverall ;   150, 151.) 
againe,  of  entire,  fome  be  divi/ible,  and  fome  be  indivifible.    And 
here  it  appearcth  by  Littleton,  that  parceners  take  their  appella- 
tion, becaufe  they  are  compelled  to  make  partition  by  writ  01  paf' 
titicne  facientt'd ;  where,  note,  that  Littleton  alloweth  well  to  finde 
ont  the  true  derivation  of  words,  as  often  hath  beene  and  (hall  be 
obferved; 

if  a  viUelne  defcend  to  two  coparceners,  this  is  an  entire  inheri- 
tance; and  albeit  the  villeine  hrmfelfe  cannot  be  divided,  yet  the 
profit  of  him  may  be  divided  ;  one  coparcener  may  have  the  feT' 
vxe  one  dav;  one  vveeke,  &c.  and  the  other  another  day  or  weeke,  f^]  13.X.S.  tit. 
$cc.    And  fer  the  fame  reafon  a  woman  fliall  be  endowed  of  a  vil-  Quar.  litip.  170. 
leine,  as  before  it  appeareth  in  the  Chapter  of  Dower.    .(J)  Like-   '7'  E-  3.  38. 
wife  an  advowfon  is  an  entire  inheritance ;  [^]  and  yet  in  cifeia  jvitrr.  ca.^».^fe?l. 

the  17.  ' 

(1)  Seepoft.  i75«*4-*-a'  (4)   Monjieur  Houard  derives  thlt  writ 

(2)  Sec  the  verb  bercifco  or  ircifco  nfed  from  the  capitalars  of  the  firft  Fr«ch  kings, 
am.  1(6^  a.  1.  Hou.  Litd.  jit^ 

(3)  ilut  in  I^aad  M,  aQdk)Roh.it.is         (5)  Ant.  3i«.a«. 
the  Ume« 

Hh  4  ■ 
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the  fame  flity  be  diTided  betweene  eopineenen*  Ar  they  may  dx^ 

vide  it  to  prefent  b^  turnes.  (6) 
rr]44  C>3*tit.       A  rent  cbarge  is  entire,  and  againfl  comaoii  right;  [r]ye| 
Pirtic.  6  &  tit.  may  it  be  divided  betweene  coparceners,  and  by  z6t  in  law  the  te^- 
Avowrie  75.       ^^t  of  the  land  is  fubjeA  to  uverall  diftre0es»  and  parutum  may 

#0    J4B.  f.;  £Qtire  inheritances  not  divifible,  we  finde  divers  in  oar  bookes^ 

and  fome  inheritances  that  are  diviiible«  and  yet  ihall  not  be  parted 

or  divided  betweene  coparceners,  as  hereafter  (hall  "appeare. 

r«]  ft.  K.  s.  tit.       [i]  If  a  man  have  reafonable  eHovers.  as  houfebotei  heybote« 

Dower  113.         Scc.  appendant  to  his  freehold,  they  are  fo  entire  as  they  ihall  not 

[r]  17.  E.  »•      be  divided  betweene  co^ceners.     U]  So  if  a  corody  tncertaine  be 

niip«r  obiit  la.    granted  to  a  man  and  his  heires,  and  he  hath  iJJtie  divers  daughters^ 

j6.E.a.ibid.ii.  this  corodie  (hall  not  be  divided  betweene  them;  but  of  a  corodie 
5.  Manse  Ditt  ^»  ^^.  .  l        _j 

J ..  eertaine  partition  may  be  made* 

[tfjiy.E.j.  71,  [«J  Homage  and  fealtie  cannot  be  divided  betweene  eoparce* 
Tvfl  13.  E.  1.  ^^^^  (?)•  r*^]  So  a  pifcharie  incertaine»  or  a  common  y^m/  irmv- 
Quare  Imped,  iri»  (8)  cannot  be  divided  betweene  coparceners,  for  that  would  be 
170.  Flculib.  a  charge  to  the  tenant  of  the  foiie.^«<i»[x]  The  Iprd  MoMM(Jt9p  feifcd 
5*  i*^9'  of  the  mannor  of  Qanfwd  in  fee,  did  by  deed  indented  and  inrolled 

irJ-  «i;J  *.!'»...  bareainc  and  fell  the  fame  to  Brvwnt  in  fee,  in  which  indenture  this 

CtlC.  cut.  inter       ,%.  ,,  _  ..11  rr/><tn  j-» 

Comitemde  claale  was  contained,  Prrvtdtd  alijuayetp  ana  $bt /aid  Brotvni  dtd 
Huntingdon  et  covenant  t^nd  grant  to  and  *tviih  thtfaid  lord  Mount  joy  ^  bis  biires  and 
Seignior  Mottn^-  affignost  tbat  tbi  Urd  Mountjoy,  bis  beires  and  ajfignss^migbt  dig  for 
/Mow  \iaJ\  ^^^  '*  '^^  lends  (*wbicb  'wore  grecUe  nj^afts)  par  cell  o/tbefaid  mannor^ 

^         '^*  and  to  dig  t^rfe  alfo  for  tbe  making  of  allomt*     And  in  this  cafe 

three  poynts  were  revived  by  all  the  judges.     Firll  that  this  did 
amount  to  a  grant  of  an  intereft  and  inheritance  to  the  lord  Mounts  . 
joy,  todiggc,  ^c,    Secondly,  that  notwithllanding  this  grant  Browne  ^  1  6^  I 
his  heires  and  aiCgnes  might  dig  alfo,  and  like  to  the  cafe  of  com* 
(Ant  112. «.       pton  fauns  number.    Thirdly,  that  the  lord  Mouatjoj  might  affigne 
I.  Saund.  351.)    ^g  whole  int^reft  to  one,  two,  or  more;  but  then,  if  there  be  two 
Vide  5.  Manae    p,.  nyore,  they  could  make  no  divifion  of  it,  but  work  together  with 
(Nqy  lie.  CrQ.    ^"^  ftocke  ;  Qeither  could  the  lord  Mcnnjoy,  8cc.  afGgne  his  inte* 
Jam.  256,' 157.*    rell  in  any  parr  of  the  wall  to  one  or  more,  for  that  might  worke 
i.Mod.  74.)        a  prejudice  and  a  furpbarge  to  the  tenant  of  the  land;  and  there- 
fore if  fuch  an  incei-caine  bheritance  defcendeth  tp  two  coparceners, 
it  cannot  be  divided  betweene  them,  (i) 
(6.  Ca  I.)  But  tl>£n  it  may  be  demanded,  what  (hall  become  of  thefe  inhe. 

ritances  i  The  anfwer  is,  that  it  appeareth  in  our  bookes^  that  re« 
fjr]  ft.  E.  ft.  gularly  [y"]  the  elded  (hall  have  the  reafonable  eiloverS|  comnnon^ 
ds/wer  123.  pifchary,  corody  inceriaine,  &c.  and  the  reft  ihall  have  a  contrtbu* 

Imp.  iyo^"*'*     ^'^°»  '^'*^  "»  ^^  allowance  of  the  value  in  fome  other  of  the  inhe-» 
Fieta  ubiVapra.    ri^nce,  and  fo  of  the  like.    But  what  if  the  common  anceftor  left 
Vide  Mirror  €«•    no  Qther  inheritance  to  give  any  thing  in  allowance^  what  contri- 
"  ft.  (eft.  17.  butiqi)  or  recompense  (hall  the  younger  coparceners  have  ?  It  is 

anfwei'ec),  that  if  the  edoyers  or  pifchary  ox  common  he  incercaine, 
then  (ha|I  one  coparcener  have  the  eftoycrs,  pifchary,  or  common, 
&C.  for  a  time,  and  the  other  for  the  like  time ;  as  the'one  for  one 
yeare,  and  the  other  fpr  another^  or  morCi  or  le4e|'  time^  whereby 

no 

(6)  Seean  inftanceof  a  partition  of  ^n     14-9.  >•    See  the  if otc  on  this  fort  of  comme^, 

•Hvowfon  hetwecB  joynicnaats  ip  (^suth.     ant,  s as.  a.  '  ^ 

(  7)  See  ant.  67.  b.  and  Dav.  Rep.  61.  h.     [165.  a.] 

(8)  Ace,  as  to  covomon  Jams nmb:i^  ant,         (i)  [See  Note  5.] 
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IM>  prejudice  cm  grofv  to  the  owner  of  the  foile.    Or  la  cafe  oi  t1i« 
pifcbary*  the  one  may  have  one  filb»  and  the  other  the  fecondi 
^c  or  the  one  may  h^ve  the  firft  draughty  and  the  fecond  the  Se- 
cond draught.  &c.     And  if  it  be  of  a  park,  one  may  have  the  firft 
beafty  and  the  fectmd  the  fecoodi  &c.     And  if  of  a  mill,  one  to 
have  the  mill  for  a  time*  and  the  other  the  like  time ;  or  the  one 
one  toll  diih^  and  the  other  the  fecond,  (2)  Sec,     And  this  appear- 
Cth  to  be  the  ancient  law;  for  it  is  iaid  [«]  Sum  alia  rei  kartdi"  [«]  Bn^vnUV, 
,/«rf>  f  «^  veniioa  in  pariitiwemt  ^ua,  cum  diviM  pan  P^Jfimit  €0U'  *•  7^*    ^"*"* 
feduKtur  u»i\  ita  quod  alice  cthtertdfi  alibi  de  communi  bitrulitmti  pi^/iib/il 
babtant  ad  'valorem^  ficut  fant  'vi'variaj  fi/caridf^  parci ;  vel  falum  cap«  ^« 
quad  partim  bab^mnt  pro  dcfeBu%  ficut  fecundum  pifcem^  t^rtium  W 
quartum ;  'vtlficundum  tra^um^  Urtium  ifel  quart  urn*    liem,  inpatcit 
Jecundamt  terti^m  a«f  quariam  btfiiam. 

But  DOW  let  us  tume  our  eye  to  inheritances  of  honor  and  dig*  (Ant»  iS.K 
uity.     And  of  this  there  is  an  ancient  booke  cafe,  [*]  in  ij^,  H,  3.  fj*-) 
tit.  pariitifm  l3.  in  thefe  word^:  Note,  if  the  earldome  otChejftr  {jt^^i^^Ig. 
defcend  to. coparceners,  it  (hall  be  divided  betweene  them  as  well      *^ 
as  other  lands,  and  the  eldeft  Ihall  not  have  this  feigniory  and 
tfarledome  entire  to  herfelfe ;  quod  nota,  adjudged  per  ioiam  curiam. 
(3)  ^Y  ^^^  ^  appeareth,  that  the  earledome  (that  is,  the  poflef- 
^ns  (4)  of  the  earledome)  (hall  bee  divided ;  and  that  where  there 
bee  more  daughters  than  one,  the  eldeft  (hall  not  have  the  dignity 
and  power  of  the  earle,  that  is,  to  bee  a  countefTc.     What  then 
ihall  become  of  that  dignity  }  The  anfwer  is,  [a]  that  in  that  cafe  [a]  3.  H.  3.  tit* 
the  king,  who  is  the  foveraigne  of  honour  and  dignity/ may  for  preicr^tioD.j(5) 
^he  incertainty  conferre  the  dignity  upon  which  of  the  daughters 
he  pleafe*     And  this  hath  beene  the  ufage  (ince  the  Conq^uell,  as 
it  is  faid.  (6) 

But  if  an  earle  that  hath  this  dignity  to. him  and  his  heires  dieth, 
baving  i(rue  one  daughter,  the  dignitjf  (hall  defcend  to  the  daugh- 
ter ;  lox  there  is  Do  incertainty,  but  onely  one  daughter,  and  the 
dignity  (hall  defcend  unto  her  and  her  pofterity,  as  well  as  anf 
other  inheritance.  And  this  appeareth  by  many  precedents,  and 
by  a  late  judgement  given  in  Samp/on  Leonard' %  cafe,  who  maried 
lyith  Margaret  the  only  iifter  and  hcire  of  Grerory  Fines  lord  Dacre 
of  the  South,  and  in  the  cafe  o£  William  lord  Ros,  (7) 

But  there  iar  a  difference  betweene  a  dignity  or  name  of  nobility9 
and  an  office  of  honor.  For  if  a  m^n  hold  a  mannor  of  the  king 
to  be  high  conflable  of  England,  and  dye  having  \C[\it  two  daugh- 
ters, the  elded  daughter  taketh  hufband,  he  (hall  execute  the  of- 
fice (8)  folely^  ^ncT  before  manage  it  flia^ll  be  exercifed  by  fome 


the  eldeil  daughter  alone,  and  to  her  pofterity,  (10)  and  fo  hath  it  cafe.  (9) 
beene  declared  by  z€t  of  parliament,  [*]  For,  regnum  no^  eft  diiji"  [•]  «5.  H.  S. 
JibH$»     And  (b  was  the  defccnt  of  Trey*  c«^  »• 

frerterea  fceptrim%  llione  quod  gejferat  olim  Virgi!  i. 

Maxima  naturam  Priami*  ,  ■ .  iBneid, 

If 

(1)  How  dower  19  to  be  afligncd  out  of  (6)  [See  Note  7.] 

ipdiviijble  inheritances,  fee  ant.  31.  a.  (7)  [See  Note  8.] 

{\)  Sec  Pav.  Rtp.  61.  b.  (8)  [See  Note  9.] 

(4)  f  See  Nou  6.  J  (9)  S.  C.  Keilw.  170.  b.    4.  Jnd,  117. 

^5)  Fuz.  Aht,  partition  5^,  (yo)  Sep  ant.  15.  b; 


Lib.  3*     Gap.  i 


Of  Parceners, 


Se^  242. 


ri]Ilraaonlib. 
a.  fol  76.  Fleta 
lib.  5.  vap.  9* 


f*]BnUMii86. 


Vide  Sea  36. 


§>mnUe  70. 

t6  Co.  i».  b.) 
i]  IrlB-Picker- 
ftiif*    t.  E.  3. 
BoL  34- 
(Aac.  ii5>a.) 


[^]  If  a  ciflle  that  is  afed  for  the  nccefTary  defence  of  the  realme, 
4e(cend  to  two  or  more  coparceners^  this  caftle  might  be  divided 
hy  chambers  and  roomea^  as  other  hoofes  be.  Bat  yec»  for  that  k  is 
pro  Uno  publico  ei  pro  dofenfiont  regni^  ft  (hall  not  be  divided :  for  as 
one  faith  y  propter  jus  gla^ii  t/ividi  mon  pottfi\  and  another  faith» 
[•]  pur  le  droit  del  efptt  que  ne  fiejfre  dinftfion  en  etvenimre  que  /« 
force  del  realme  ne  defailU  pax  taunt.  But  caflles  of  habitatidn  fblr 
private  ofe,  that  are  not  for  the  necelTary  defence  of  the  realme, 
ought  to  bee  parted  becweene  coparceners  as  well  as  other  hoofes  ; 
and  wives  may  thereof  be  endowtdj  as  hath  beene  faid  in  the 
Chancer  of  Dower.  (11) 

If  there  be  two  coparceners  of  certaine  lands  with  warranty,  and  f  165. 
they  make  partition  of  the  land,  the  warranty  (hall  remayne ;  be-  ^ 
caufe  they  are  compellable  to  make  partition,  [r]  But  otherwife  it 
was  of  joy  n  tenants  at  the  common  law,  at  (hall  be  faid  hereafter  in  * 
his  proper  place.^— [^]  Thomas  de  Eherftorit  feifed  of  the  niannor  of 
EherftoH  within  the  forreft  of  Pickerings  had  kept  time  out  of  mind 
a  woodward  for  keeping  of  the  woods  parcel!  of  that  mannor,  and 
had  the  barke  of  all  the  trees  felled  in  the  faid  woods  by  any  of  th« 
forrefl(^rt  of  thftt  forefl  as  belonging  to  his  mannor  (which  he  could 
not  have  without  a  prefcription).  (1)  Thomas  of  Eherfion  infeoffed 
two  of  the  (aid  mannor ;  betweene  whom  partition  was  made*  io  as  one 
of  them  had  the  one  halfe  in  feveralty,  and  the  other  the  other  halfe. 
(2)  Robert  Hyer/te  afterwards  had  the  one  halfe,  and  Thomas  Thur- 
tti/e  the  other ;  and  they  in  the  eyre  of  Pickering  claimed  to  kcepe 
a  woodward  within  the  faid  woods>  and  the  barke  afbre(aid ;  and 
the  troth  hereof  and  the  ufage  being  fpecially  found  by  tht  fo/^ 
rcftors  verdcrors  and  regardors,  H^illoughfy  Hmngerford  and  Hav^ 
hurie  j unices  itinerants  within  that  forreft  gave  judgment  las  foU 
loweth.  Ideo  ccnfideratum  efl,  quod  pr^di&*  Rohertus  et  Thomas  ha^ 
heant  tooodnK-ardum  et  corticem  in  bofco  prtedi&o  de  quercuhus  ptet^ 
diciisjibi  it  harcdibus Jiiis  imperpetuum*     Salvo femper  jure,  tfc. 


Sedt.  242. 


j4^  -^^yfi  home  [ei fie  de  tenement  % 
en  fee  Jimple  ou  en  fee  taile  devy 
fauns  ij^ue  de  Jon  corps  engender^  et  les 
tenements  difcendont  a  fesfoers^  els  font 
farcirtersy  come  efl  avantdit,  Et  en 
tnefme  le  manevy  lou  iln^adpasfoersy 
mes  les  tenements  dlJccTidont  afcs  aunts^ 
eh  font  parcener Sy  (3)  l5jc.  Mes  ft 
home  n^ad  forfque  une  file^  el  ne  poit 
iflre  dit  parcener^  mes  el  ejl  appellefiU 
et  heircj  l^c. 


(11)  Ant.  31.  b. 

(r)  [Sec  Note  i«.] 


ALSO,  if  a  man  feifed  of  tttitf- 
^^  ments  in  fee  fimplc  or  in  fec- 
tayle  diefh  without  i/Tue  of  his  bodic 
begotten,  and  the  tenements  defcend 
to  his  fiflers,  they  are  parceners,  as  is 
aforefaid.  And  in  the  fame  manner^ 
where  he  hath  no  fiAers^  but  the  lands 
defcend  to  his  aunts,  they  are  parce- 
ners, &c.  But  if  a  man  hath  but  one 
daughter,  (he  (hal  not  be  called  parce* 
ner^  but  (hee  is  called  daughter  and 
hetre;  &c« 

«  QV 

(1)  [See  Note  II. ]| 

(3)  £/r  font  pareiners  nQt  ill  L.  and  M« 
nor  Rob* 


Lib, 


Of  Parceners. 


S^Gl  243* 


'*  /^  ^  ''  /^'  tailed*  This  muft  be  intended  of  an  edate  tail© 
^^  made  to  the  father  and  10  the  heires  of  his  body  ;  for  other- 
wife  if  the  (late  tayle  were  made  U)  a  man  and  to  the  heires*  of  his 
body,  his  fifters  cannot  inherit.  And  not  only  daughters  (hall  be 
coparcener€,  bat  iifters>  aunts,  great  aunts,  &c. 

•*  File  0t  Ifgirf,  l^c.*'     Here  by   (^c,)  is  implyed  filler  and 
Jieire,  aunt  and  heire.  great  aant  and  heire^.aod  fo  upward* 


Sedt,  243. 


r  jT  ^  affavoiry  que  partition  enter 
"^  parceners  pott  ejlre  fait  en  divers 
manners,  Un  ejl^  quant  els  agreeont  de 
faim  partitigny  et  font  partition  de  les 
tenements  \  Jicome  ji  foyent  deux  parce^ 
nersy  a  devider  enter  eux  Us  tenements 
en  deux  partSy  chefcun  part  per  foy  en 
feveraltie  et  d^egal  value ;  et  Ji  font  3 
parcener Sy  a  devider  les  tenements  en 
trois  parts  per  foy  en  fever  altiey  i^c. 


A  N  D  it  IS  to  bee  underftpod,  that 
"^  partition  may  be  made  in  divers 
maners'.     One  is,  when  they  agree  to 
make  partition,  and  do  make  partition 
of  the  tenements ;  as  if  there  bee  twm 
parceners   to  divide   between  them 
the  tenements  in  two  parts,  each  part 
by  it  felfe  in  feveralty  and  of  equall 
value;  and   if  there  bee  three  par- 
ceners, to  divide  the  tenements  ia 
three  parts  by  it  felfe  in  feveralty,  &c 
> 
T3Y  this  Seftion,  and  the  ific.)  in  the  end  of  it|  it  is  to  be  under-. 
'^  flood,  that  there  are  two  kind  of  partitions  betweene  coparce- 
ners ;  the  one  in  deed  or  exprcflc,  and  the  other  in  law  or  imp}i-  (Ant.  46.  a, J 
cite.   Of  partitions  in  deed  or  exprefTe,  fome  bee  voluntary,  whereof 
hittleton  enumerates  foure  manners;  and  one  compulfary,  that  is, 
by  writ  of  partition,  (4) 
\  \f\(}    2.  1       '^^^  ^^^  partition  in  deed  betweene  coparceners,  is^  that  which  (F.  N.BtZ^j,) 
L  •     'J  Jjittleion  here  fpeaketh  of,  viz,   ^attt  els  agreont  et  font  partition  de 

ks  tenement  St  ^c»  cbefcun  fart  per  foy  en  Jhveraltj  et  de  egall  value, 
^c.  If  coparceners  make  partition,  at  fall  age  and  unmarjied. 
and  of  fane  memorie,  of  lands  in  fee  iimple,  it  is  good  and  firme  ' 
for  ever,  albeit  the  values  be  unequal! ;  but  if  it  be  of  lands  entail- 
ed, or  if  any  of  the  parceners  be  of  non  fane  memorie,  it  (hall  bind 
the  parties  themfelves,  but  not  their  iflues  unleiTe  it  be  eauall ;  or 
if  any  be  fovert,  it  (hall  bind  the  hnfband,  but  not  the  wife  6t  her 
heires ;  or  if  any  be  within  age,  it  fhall  not  bind  the  infant ;  as 
(hall  be  faid  more  fully  hereafter  (1).  The  fecond  partition  fol- 
loweth  in  the  next  Sedtion,  And  here  the  {^c)  implyeth  far- 
ther, that  if  there  be  foure  parceners,  then  foure  parts,  if  five,  five 
parts,  and  fo  forth.  It  further  implyeth,  that  all  this  muft  be  in  Vide  Sed«  241; 
feveralty ;  whereof,  and  with  what  limitations  this  is  to  bee  under- 
ftood,  it  hath  beene  declared  before. 


(4)  [See  Note  u.J 


[166.  a.] 

(i)  Sec  poft.  8e6l.  «55.  to  «s«. 
inclufive«    Sec  alfo  i7^..b« 


Sed. 


] 
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Sed«  244. 


Seft.  244. 


r  r-tV  auter  partstion  ifi^  a  eflieTy  fir 
^  agreement  enter  eux^  certaine  de 
hur  amietf  de  faire  partitien  ties  terres 
Ml  tenements  en  U  forme  avanfJit,  Et 
en  ticls  cafes^  apres  tiel  partition^  le 
eigne  file  prymerment  ejleira  un  dit 
partes  ij/int  divides^  que  el  volt  aver 
fur  fa  partf  et  donques  la  fefond  file 
procieine  apres  luy  auter  party  et  dtn" 
ques  la  tierce  foer  auter  party  d§n' 
aues  le  quarte  auter  partj  bfc*  fi 
sjSntfifit  que  fifient  plufors  JoerSy  Uc, 
fi  nehit  auterment  agree  enter  eux. 
Car  tl  pott  eftre  agree  enter  euxy  que 
un  avera  tiels  tenementSy  et  un  autre 
t'tels  tenmintSy  i^c.  fans  afcun  tiel 
primer  eleSiiony  (Jc* 


A  NO  THE  R  partition  there  is, 
"^^  viz.  to  chooTe,  by  agreement  be- 
twcene  theinfelves^  certaine  of  their 
friends,  to  make  partition  of  the  lands 
or  tenements  in  forme  aforeiaid.  And 
in  thefe  cafes,  after  fuch  partition,  the 
eldeft  daughter  ihall  choofe  firft  one 
of  the  parts  fo  divided,  which  {he  will 
have  for  her  part,  and  then  the  fecond 
^daughter  next  after  her  another  part, 
and  then  the  third  ftfter  another  part, 
then  the  fourth  another  part,  &c.  if  fo 
bee  that  there  bee  more  fifters,  &c. 
unlefle  it  bee  otherwife  a£:reed  be- 
tweene  them.  For  it  may  oe  agreed 
betweene  them,  that  one  fhall  have 
fuch  tenements,  and  another  fucb  te- 
nements, &c.  without  any  primer 
eledtioD, 


y » Aff.  %Bf 


"    r)ON^UES  le  quarte  auter  part,  fcfr.**     Here  the  (Wf.) 
*^  implyeth  the  5  Mer«  and  after  he 


her  the  6^  and  fo  forth. 


"  Car  il  poet  efire  ^ee  enter  eux,  que  un  avera  tiels  tenemeKts,  et 

urn  auter  tiels  tenements,  Vc.^*    Here  by  this  (^c.)  is  implyed  di<* 

vers  rales  of  law  proving  the  conclufion  of  Littleton  in  this  Sed. 

(1.  Si4.  19).        ^iz.   Modus  it  con^ventio  vineuut  legem,     PaSo  aliquid  licit  urn  efi^ 

**9*   ^'®"  ^^*  quod  fine  faSo  non  admittitur.    ^ilibet  poteft  renunciare  juri  profe 

^'  introduSi*  but  with  this  limitadon  that  thefe  rules  extend  not  to 

(1.  Sid.  339.}      ^^y  thing,  that  is  againft  the  common-wealth  or  commoQ  righu 

For  cou'-uentio  prvvatorum  non  potefi  publico  juri  derogate* 


Sc<ft.  245 


Tj^T  la  tarty  que  t eigne  foer  ady  eft 

■^^  appeue  en  Latin  enitia  pars.  Mes 

fi  les  parceners  agreeonty  que  Nignefoer 

ferra  partition  de  les  tenements  en  U 

forme  avanidity  et  fi  ceo  el  fait  y  donque 

il  efi  dity  que  i* eigne  foer  efiiera  pluis 

darreine  pur  fa  party  $t  apres  cbefiun 

defies foersy  tsTf ,  ( i ) 


A  N  D  the  part  which  the  eldeft 
^^  filler  hath,  is  called  in  I^atine 
enitia  pars.  But  if  the  parceners 
agree,  that  the  eldeft  filler  (hall  make 
partition  of  the  tenements  in  manner 
aforelaid,  and  if  (he  doe  this,  then  it 
is  (aid,  that  the  eldeft  fiftpr  (hall 
choofe  laft  for  her  part,  and  after 
every  one  of  her  fifters,  &c. 


[166.  b.] 


(1)  The  ^c,  not  in  L,  and  M,  aor  Roll, 


« tHiriM 
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**    ipNITIji  fmrs:*      It  is  caUed  in  old  bookes  •  m/uetia,  •B^la.U.ft.7^ 
•*-'  wliicii.is  derived  of  the  French  word  eifue  for  eldeft,  a»  FictalJb.5.ca.9. 
much  as  to  fay  the  part  of  the  eldeft ;  for  Braaon  faith,  quoii  ei/ne-  »"«<«ca.7x. 
tifi  ftmftr  tfi  fr^ftrenda  proper  fri*vilegiym  d:tatis  ;  Jed  eftoy  qitbd 
fTia  frimnginita  r^Sh  neppii  vilnefU  in  vita  pair  is  v(l  matris,  decef' 
ferity  fntfenmda  nit  firer  antenata  tali  mpoti  W  nepti  Quantum  ad 
tifnttiami  quia  mort$m  pannium  txpeSaut.     And  herewith  agreeth 
Fleta  alfo,  qutdnota :  whereby  it  appeareth,  that  enitiapars  is  per*^ 
fonall  to  the  eldeft,  and  that  this  prerogative  or  priviledge  defcend* 
eth  not  to  her  iffue,  but  the  next  eldeft  Sftcr  (hall  have  it.    [/]  And  ^/^'  ^'  |' 
here  is  a  diveriity  to  be  obierved  betweene  this  cafe  of  a  partition  qiui?.^inf>.^«Ql^* 
in  deed  by  the  ad  of  the  parties,  for  there  the  priviledge  of  elec-  xS.  £.  2.  Ibidl 
tion  of  the  eldeft  daughter  ftiall  not  defcead  to  her  liTue  ;  and  where  176.  5.  H.  5.  xa 
the  law  doth  give  the  eldeft  any  priviledge  withoat  her  aft,  there  i  ,5?'  ^'  ^' 
that  priviledge  (hall  defcend.     As  if  there  be  divers  coparceners  ^  ,5  \*  ^^v'd 
of  an  advowfon  *,  and  they  cannot  agree  to  prefent«  the  law  doth  Bradt.  23?.  240* 

five  the  firft  prefentment  to  the  eldeft ;  and  this  priviledge  (hall  *  5.  H.  7.  £. 
efcend  to  her  iflbe;  nay  her  affignee  (hall  have  it;  (2)  and  fo  34-  H.6.  40. 
fhall  her  ha(band»  that  is  tenant  by  the  carteiie,  have  it  ^Ifo  (i).       *'*  ^'  4-  54- 

'  ^■"  20,  E.  3.  quar. 

«  Deques  a  tf  dit  Veigne  fier-efiiera  pluis  darrtiut,  ^c**     By  ibidi^ils!**^  ^* 
this  and  the  v2fr.  in  the  end  of  this  SeAion  is  imply ed>  the  rule  of  15.  £.  3.    Dar. 
law  is,  cigus  eft  divifio,  alterius  ift  eltOio.     And  the  reafon  of  the  Prefentment  j  1. 
law  is  for  avoy  ding  of  partiality,  J]- 1«  3«  *o»  a  1 . 

(  ^fi  '^'««  ^<f"  cupiunt  uf  jure  rtgantur  )  ^^^  ^j  ^a* 

which  might  apparently  follow  if  the  eldeft  might  both  divide  and 
clioofe  (4).    Now  followeth  the  third  partition  in  deed. 

Se6t.  246. 

TT  N  auter  partition  ou  alhtnunt  ejif  AN  OTHER  partition  or  aflof- 

^  Jiccme  foient  quater  parceners^  et .  ment  is,  as   if  there  be  foure 

4tpres  le  partition  de   les  terres  faity  parceners,  and  after  partition  of  the 

chefcun  part  del  terre  foit  per  foy  fole^  lands  be  made,  every  part  of  the  land 

ment  efcript  en  un  petit  efcrovit^  etfoit  by  itfelfe  is  written  in  a  little  fcrowle 

covert  tout  en  cere  en  le  maner  a*un  and  is  covered  all  in  waxe  in  manner 

petit  pile,  iffint  que  nulpoit  veier  Fef-  of  a  little  ball,  fo  as  none  may  fee  the 

crovety  et  donque  foient  les  4  piles  de  fcrowle,  and  then  the  4  balls  of  waxQ 

cere  mis  en  un  bonnet  a  garder  en  les  are  put  in  a  hat  to  bee  kept  in  the* 

'  1 57«  a.l  f^i^f^  ^^^  indifferent  homey  et  donques  hands  of  an  indifferent  man,  and  then 

'       ^             P eigne  file  primerment  mettrafa  maine  the  eldeft  daughter  (hall  firft  put  her 

en  le  bonnet^  quel  prendra  un  pile  de  hand  into  the  hat,  and  take  a  ball  of 

cere  evefque  le  fcrovet  deins  mefme  le  waxe  with  the   fcrowle  within  the 

pile  piir fa  party  et  donques  lefecondfoer  fame  ball  for  her  part,  and  then  the 

mettrafa  maine  en  le  bonnet  et  prendra  fecond  fifter  (hall  put  her  hand  into 

Un  autery  le  tierce foer  U  3  piUy  et  le  4  the  hat  and  take  another,  the  3  fifter 

foer  le  4  piky  Vcn  et  en  ceo  cas  covient  the  3  ba(I^  and  the  4  fifter  the  4  ball, 

chefcun  &c« 

(2)  [See  Note  i-j.]  ^  (4)  See  Hob.  107.  where  the  dof^rine  it 

<3)  Agreed  by  lord  Anderfon  in  the  cafe '   cited  with  apprgbation* 
from  Cr94  £lis«  cited  in  the  preceding  note* 


Lib.  3.     Cap.  I.  Of  Parceners*  Seft*  z^^^ 

tbiftun  di  eux  lyj  Unit  a  fa  chance  ei  &c  and  in  this  cafe  every  one  of 
MlitimnU  them  ought  to  ftand  to  their  chance 

and  allotment. 

**    y/^i^OOfiffiVT*.**    Of  this  partition  by  lots  ancient  aa- 
•  Flet.  lib.  5.  *^^  thors  •  write,  that  in  that  cafe  coparceners  fortimam  faciunt 

ca.  9.  Bradoo  judictm.  And  Littleton  here  tearmeth  it  chance  ;  fur  in  the  end  of 
lib.  a.  75.  ^||j5  SeAion  he  faith,  that  in  this  cafe  every  of  thrm  ought  to  hold 

Brtttoncap.  71.  j^^^.  ^^jp^  ^^  her  chance  ;  and  of  this  kinde  of  divifion  you  fhall  read 
Vide  NMDbert  in  holy  fcripiure,  where  it  is  faydj  dtdi  volts  fpjj'tjjionsm  quam  Jivi^ 
c..«irti.wfc54.  ditiifirti. 

«•  *""»'."•       The  (ffr.  in  the  cod  of  this  ScAion  implyeth,  that  if  there  be 
fioA  by  lots.        more  coparceners  there  mull  be  ihore  balls  accoroing  to  tite  num- 
ber of  the  parceners. 


TTEM^  un  cuUr  pariiiUn  ily  ad.     A  ^  ^  ^!  ^^^^  ^  another  parthioit* 
Sicorfu  font  quaUr  parcener 9y  et  'tis  As  if  there  bee  fbure  parcener?, 

ne  veiient  a^reer  a  partition  d*ejirefait  and  thejr  will  not  agree  to  a  partition 
#n/4r  /«jr,  denquefun  pott  aver  brief  to  bee  made  betwecnc  them,  then  the 
de  partitione  facienda  envers  les  auters  '  one  may  have  a  writ  of  part'itr^vefa^ 
irolsy  ou  deux  d'eux  potent  aver  brief  cienda  agalnft  the  other  three,  or  two 
de  partitione  (acienda  envers  Us  outers  of  them  may  have  a  writ  of  partitione 
deux^  ou  trois  de  eux  p^yent  aver  brief  facienda  againft  the  other  two,  or 
de  partitione  facienda  ri2i;/r//f  ^2/6 r/,  a  three  of  them  may  have  a  writ  of 
bur  elation,  partitione  facienda  againft  the  fourth, 

at  their  cledion. 

fj  ERE  followeth  the  fourth  partition  in  deed.  Lhtietmi  having 
.  ^^  fpoken  of  voluntary  partitions*  or  partiiions  by  coofent :  nofr 
he  fpeakes  of  a  partition  by  the  compuKary  means  of  law  where  no 
|)anition  can  be  had  by  confent.  Now  of  what  inheritance  parti- 
tipn  may  be  made  by  the  writ  of  partitiomfaciendd  may  partly  ap« 
peare  by  that  which  hach  beene  fayd.  Moreover  ic  is  to  bee  00- 
#3.C«3.47,4S.    ferved  that  the  words  of  the  writ  iie  partitione  facienda  be,*  quod 

cum  eadem  A.  et  B.  injimul  et  pro  indizi/o  tcneanf  tres  acras  terrgr 
cum  perti/teu\(Sfc,  And  note  that  this  word  f  tenet  J  (1)  in  a  writ 
«Mat.C.  3.57.  'doth  alwayes  imply  a  tenant  of  a  freehold.  And  therefore  [^]  if 
I.  N.  B.  61.  g.  one  coparcener  maketh  a  leafc  for  yea  res,  yet  a  writ  of  parciuon 
ft&.  H.  6.  a.  ^Yi  lie  (a).  But  if  one  or  both  make  a  leafe  for  life,  a  writ  of 
"*U  *-7*jo'  b,  partition  doth  not  lye  betwecnc  them :  becaufe  non  hfimul  et  pro  in^ 
<P«ft.  176.  b.)  di*vijii  tenent,  they  doe  not  hold  the  freehold  together,  and  the  writ 
[hi]  4.  H.  7. 9.  «  of  partition  mull  be  agaicil  the  tenant  of  the  freehold.  [h'\  If  one 
*J-Air.ai.  coparcener  difl'eife  another,  during  this  difleilin  a  writ  of  parti- 
ia«  Ji     ^*       ^^"  ^^*^  ^^^  ^^  betwecnc  them ;  tor  that  non  tenent  injimul  et  pro 

tudl*Ulfi. 

But 

(t)  See  the  vaiions  applications  of  the         (>)  [See  Note  14.] 
vtro  tiKet  ex|ilained  ant.  fiA*  l.  a.  «Sc  b. 
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Bat  there  be  other  partidons  in  deed  then  here  have  beene  men- 
^oned.  fi]  For  a  partition  made  between  rwo  coparceners,  that  rq  Xemps  E.  i. 
the  one  fnall  have  and  occupy  the  land  from  Eafler  antill  the  firft  partition  21. 
of  AuguH  only  in  feveralty  by  himfelfe,  and  that  the  other  fhall  F.  N.  B.  62.  U 
have  and  occupie  the  land  from  the  firft  of  Auguft  untill  the  feaft  C7«  Co.  5.) 
of  Eafier  yearely  to  them  and  their  heires,  this  is  a  good  parti- 
tion (3).     Alfo  if  two  coparc^ers  have  two  mannors  by  deicent, 
>y ,  I3  1  and  they  make  partition,  that  the  one  (hall  have  the  one  manor  for  one 
'  yeare,  and  the  other  the  other  manor 'for  this  yeare,  and  fo  aftemis 

*uicihus  to  them  and  their  heires,  this  is  a  good  pariicion.  The  fame 
law  is,  if  the  partition  be  made  in  forme  aforefaid,  for  two  or  more 
yeares,  and  each  coparcener  have  an  eftate  qf  inheritance,  and  no 
chattell,  albeit  either  of  them  ahernis  'viabus  have  the  occupation 
but  for  a  certaine  terme  of  yeares. 

Of  partitions  in  law,  feme  be  by  a£l  in  law  without  Judgement, 
and  feme  be  by  judgement,  and  noc  in  a  writ  de  partitiom  faciendd* 
And  of  thefe  in  order. 

■    [^]  If  there  be  lord,  three  coparceners  roefnes,  and  tenant,  and  [1]  36.  K.  6.  7, 
•    one  coparcener  purchafe  the  tenancy,  this  is  not  onely  a  partition  £Poft.x92.  a.) 
of  the  mefnalty,  being  extindl  for  a  third  part,  but  a  divifion  of 
^he  feigniory  paramount,  for  now  he  mu&  make  fcverall  avow- 
ries (1). 

[/]  If  one  coparcener  make  a  fcoiFment  in  fee  of  her  part,  [/]37.  H.  6.8, 
this  is  a  feverance  of  the  coparcenarie,  and  fevcrall  writs  ol  pra*  43«  £•  3*  «• 
cipe  (hall  lie  againft  the  other  coparcener  and  the  feoffee  (,2). 

[m]  If  two  coparceners  be,  and  each  of  them  taketh  hufband  ["Ix^E^s.  14 
and  have  iflue,  the  wives  die,  the  coparcenary  is   divided «  and  '5' 
iiere  is  a  partition  in  law. 

{«]  If  two  coparceners  be,  and  one  difieife  the  other,  and  the  fn]  i».E.  3. 
diifeiiee  bringeth  an  affife,  and  recover,  it  hath  beene  faid,  that  Judgm.  162.  « 
ihe  fhall  have  Judgement  to  hold  her  moity  in  feveralty.    And  7-  A.^"'  'o« 
-this  feemeth  (fay  3iey)  verie  ancient,  and  thereupon  vouch  Brae-'  \'   li'  ^ 
t»«,'fi  res  fJit  cJ^unis  Ucum  habere  p^erit  immuni  dMdtml,  it  Am  5^7. 
judicium.     And  \o'\  fo  (fay  they)  if  the  one  coparcener  recover  lo. £.  s.  40. 43. 
againft  another  m  a  nuper  obiity  or  a  ratienabili  parti,  the  Judge-  a^.  AC  35. 
neat  ihall  be,  that  the  demandant  fhall  recover  and  hold  in  feve-  ^^'^^  ^J. , 
ralty.     But  Britton  is  to  the  contrary  ;  for  he  faith,  •  et  fi  afcun  des  3.  e.' 3.4.8/11,** 
farctmtrj  fait  ingtt  m  difturbt  de  laftifin  per  fis  auters  parceners,  un,  19.  H,  6.  45. 
»u  plufors^  al  dijffei/ee  viendra  ajye  perfevertdl  pleint/ur  les  parceners  7.  H.  6. 4. 
€t  reeonsera^  mes  nam  a  tener  en  femeraltie,  mes  en  common  fohnque  ceo  l'^'^*  <©• 
f««  eivant  U  fift,  he.  [^]  And  this  feemeth  reafonable;  for  he  ^f^^^' {;**♦• 
mufl  hav.e  this  judgement  according  to  his  plaint,  and  that  was  of  r/-|^^  £,  '    g^ 
a  moitie,  and  not  of  any  thing  in  feveraltie,  and  the  fherife  cannot  21.  R.  a.  tit/ 
have  any  wari:ant  to  make  any  parcitioa  in  feveralty  or  by  metes  nuper  ob.  22. 
and  bounds.  4-  H.  7.  lo. 

30.  E.  I.  nuper 
•b   x8.    F.  N«  B.  9.  b.  *  Britton  fol.  X12.  a.  \f[  6.  Co.  12,  &  13*  Momce'4 

saiiB  accorde.     (Poft.iS74  2.) 

(3)  Seethecareofaj9MVM&/<fic  C.i67.b.] 

fjjsplf,  ftatcd  aat.  foL  4^  a. '  (x)  [dee  Note  15.] 

r  '  (2)  [Sw  Nmc  i«.J 
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r  7*  f  i/tff  I  judgment  /era  done  fur 
•^  //V/  MV^  le  judgment  ferra  tieli 
que  part  it  hn  ferra  fait  enter  Us  par- 
tieSf  et  que  le  viiount  en  fm  preper  pet" 
Jen  alera  a  Its  terres  et  tenemdnts^  t^c. 
et  que  il  per  le  ferernent  de  xii  loyalx 
homes  de  Jin  iayliwkkey  ^c.  ferra 
partition  enter  Us  parties^  et  que  I*un 
part  dimefnus  Us  terres  et  tenements 
Joyent  ajjignes  al  plaintif  ou  a  Pun  des 
plaintifSy  et  un  auter  part  a  uu  outer 
parcener^  Vc*  nient  feafant  mention  en 
le  judgement  de  C  eigne  Jm-  pluis  que  de 
fuijne* 


A  NlJ  wiicn  JuJgdricitt  {hall  M 
^^^  given  upon  this  writ,  the  judg- 
faient  Audi  be  thus  ^  that  partition 
ihall  be  made  betweene  the  parties^ 
and  that  the  (benfe  in  hid  proper  per-^ 
fon  {hall  go  to  the  lands  and  tene- 
ments, &c«  and  that  he  \Sy  ih€  oath  of 
12  lawful  men  of  his  batliwicke,  &C4 
iball  make  partition  between  the  par- 
ties, and  that  one  part  of  the  lands  & 
t tenements  (hall  be  affigned  to  die 
plaintif  or  to  one  of  the  plaintifs,  and 
another  part  to  another  parcener^  &c^ 
not  making  mention  in  the  judge* 
nient  of  the  eldeft  fiftcr  more  than  of 
the  youngeft. 


Vnid«fo.66,&c« 

BriL  71,  &c. 
Bcic  ca  71. 
Fktaiib«5.  ca«9. 


Ocletm  ca.  fui4 
At  liber  jadicia* 
ZMt.  (4) 
40.  E.  3.  45. 

?.  Afl*.  a. 
.  Air.  35* 
49.  £.  X,  1. 
Regift. 
F.  N.  B.  ]6« 


'^'O  T  E,  the  firft  jtidgement  in  a  writ  of  pariition,  whereof  Z//. 

^  ^    tUion  here  fpeakcih,  is,  quod  farSithJiat  inter  fortes  prtedi&af 

de  tenenuniis  praddis,  cum  pertinent iis,  after  which  judgement.    By 

this  {ic.  viz.  tenements,  ^r.  is  impJyed,  that  a  writ  ihall  be  awarded 

to  the  fherife,  quod  af'umptis  tccwn  1 2  liheris  et  U^aiiSus  hominihus  de 

'vicineto  tuo,  per  quos  ret  'Veritas  melius  fciri  poterit,  in  propria  per- 

fond  tkd  acceias  ad  tenement  a  pradiSa  cum  pertinentihus^  et  ibiiem  pef 

eerum  Jdcramentumt  in  fnrftntia  fart  turn  (3)  pro'diSlarum  per  to  prat- 

muniendarnm  Ji  interfffe  'voluerinty  pradiQa  tenementa  cum  periinentihuz 

per  Jacr amentum  bonorum  et  U^aHum  bcminum  pn^diSorum^  babito  fir- 

Jpeha  ad  'uerum  ^valorem  earundetn,  in  duas  partes  a' f  kales  partiri  et 

dividit  et  unam  partem  part: urn  illarum,  He* 

This  laft  &r.  in  thia  Se&ton  is  evidcn(4 


•'  Judgement,^*  Judicium  eft  quafi juris  diSum^  fd  called,  becaufe  [168*^^ 
ib  long  as  it  ftands  in  force  pro  *veritate  accipitur  {\)  and  cannot 
be  contradided.  And  thereupon  antiquitie  called  tnat  excellent 
'  booke  in  the  exchequer*  Dome/day,  Diesjudicii,  Sicut  enim  difiriSti 
et  terribilis  examinis  ilia  no*vij/ima Jententia  nulld  fergiver/atittnis  dtte 
'valet  eladit  Hc^fitfententia  ejujdem  libri  inficiari  nen  poteft,  vf/  rm- 
pan}  declinari'f  ob  hoc  nos  eundem  librum  judidarium  nomiAamus,  If;  a 
quod  ab  eo  Jt:ut  a  prardiSo  judicio  non  licet  ulld  ratione  dtfiederei 
By  Lif/Uton  it  appeareih,  that  theformei  of  jadgementSi  pleas,*  and 
other  legall  proceedings,  doe  conduce  much  to  the  right  under-* 
landing  of  the  law  and  of  the  reafon  thereof;  as  here  Litthtoa 
rightly  colledleth  upon  the  forme  of  the' judgerticAt,  thatt  the.fhcrife 
(ball  delivef  to  them  fuch  parts  as  he  thinkes  g'cod,' and  thai  thtf 
eldeft  coparcener  (tiAll  have  no  election  when  partition  is  made  b/ 
the  (herite.     And  it  is  to  bee  obferved^  that  there  bee  two  jadgeu 

ment 


(i)  r^ceJiJote  17."] 

(4)  ^c«  ;3ialog.  df  Scaccar.  lib.  1.  cap. 
"ii.  wt^ich  hath  the  fame  titie. 


[i6S.a.] 

(t)   S;e  fame  explanation  of  judieiufflf 
ant.  39.  a* 


t 
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ineDts  in  a  writ  of  partition.    Of  the  former  Littleton  fpeaketb  in 

this  place.     And  when  partition  is  made  by  the  oath  of  twelve  men» 

knd  aflignement  and  allotment  thereof,  and  fo  retorncd  by  the 

iherife,  then  the  latter  judgment  is»  ijto  confideratum  eft^  quod  par tU 

tio  pr/cdiSa  Jit  ma  et  Jiabtlis  imperf^tunm  teneatur,  and  ihis  is  the 

principall  judgement,  [q]  And  of  the  other,  before  this  be  given,  W|"'^i'^*^ 

iio  writ  of  error  doth  lie.  (2 )  r^^'  \l,j^  .'^ 

Barke  le  Roy 

"  Shireve**  is  a  word  compounded  of  two  Saxon  words^  viz.  inter,  An. 
Jbire,  and  re<ve.     Shire,/atrapia,  or  comitatus,  commeth  of  the  Saxon  Countca  dc  War, 
vtrht  Jhiram,  i,  e.  pariiri,  for  that  the  whole  realme  is  parted  and  fcJ^e*?*^*^*^ 
divided  into  (hires;  and  rea/e  \^ prafeQus^  ox prapt fetus \  fo  zsfifi"  (Fortefc.  5a. 
re*vi  is  the  re^^e  of  the  (hire,  prof  thus  Jairapia,  provincial  or  ro-  Ant.  50.  a* 
fnitatus.     And  he  is  called  prafe^us^  bccaufe  he  is  the  chiefe  of*   ^09.  b.) 
ficer  to  the  king  within  the  fliire ;  for  the  words  of  his  patent  be, 
commifemus  *vchis  cujhdiam  ccmitatus  noftri  de  ISc.     And  he  hath  a 
.  threefold  caftodie,  iriplictm  cufiodiamt  viz.  Firft,  ntita  juflitia ;  for 
no  fuit  begin  s>  and  no  proceue  is  ferved  but  by  the  (herife.     Al(b 
he  is  to  returne  indifferent  juries  for  the  triall  of  mens  lives*  liber- 
ties, lands*  goods,  &c.     Secondly*  v/V^r  le^s ;  hee  is*  after  long 
fuits  and  chargeable*  to.  make  execution*  which  is  the  life  and 
ftuit  of  the  law.     Thirdly,  ^ita  reipublica ;  he  is  principalis  con* 
Jmuator  pacis^  within  the  couotie*  (3)  which  is  the  life  of  the  com* 
monweaihh,  ofiia  reifublica  pax. 

He  is  called  before*  Sedt.   234.  vifeount,  in  Latyne*  'vicecomcs,  vide  the  Second 
i»  e%  'uic€<cmitisy  (hat  is,  in  (lead  of  the  earle  of  that  counde*  who  in  E'art  of  the  InftU 
antient  time  had  the  regiment  of  the  countie  under  the  king.    For  tutet.W.i.c.io. 
it  is  faid  in  the  Mirror,*  that  it  appeareth  by  the  ordinance  of  •Mirror cap.  i. 
antient  kings  before  the  Conqueft*  that  the  carles  of  the  counties  fed.  3. 
had  the  cuftodie  or  gard  of  the  coanties*  and  when  the  earles  left 
their  cuRxxlies  or  gards*  then  was  the  cuftodie  of  counties  commit- 
ted to  vifcounts,  who  therefore  (as  it  hath  beene  fayd)  are  called 
^icecomifes.     And  Ockam  cap.  quid  centuria,  Cfr.  porre  vicecomes  Ockamcap. 
■dicitury  quid  liccni  comitis  fuppkat.  QuidCcntur.&c 

Marculfhus  faith*  this  o&ce  is  judiciaries,  dignitas ;  Lampridius, 
that  it  is  officium  dignitatis.     Forte/cue  faith*  quod  vicecomis  tft  noUlis  Fortefcue  cap. 
tfficiarius.     Ard  fee  there*  and  obferve  well  his  honourable  and  *4-  i».R-»-cap. 
folemne  eledlion  and  creation  at  this  day.     But  to  coniirme  all  that 
hath  beene  faid  touching  this  point*  and  to  conclude  the  fame* 
among  the  lawes  oi  Ed^ward  the  ConfeiTor  (4.)  I  findcit  thus  re* 
corded.     Vtrum  quod  modo 'vccatur  comitatus  olim  apud  Britones  tern-'  Lanbertfol.129. 
porihus  Romanorum  in  regno  ifio  Britannia  <vocabatur  con/ulatus  et  qui   12* 
mcdo  *uocantur  'vicecomites  tunc  temporis   njict'Confules   '-vocchantur  \ 
illi  *verb  dicihatur  miccconfuU  qui  confide  ahfinte  ipfeus  'vices  fiipplebat 
in  jure  et  in  foro,  (5)  Herein  many  things  are  worthy  of  obferva- 
'tion.     Firft*  for  the  antiqoicie  of  counties.     Secondly*  that  which 
wee  called  comitatum,  the  Romanes  more  latinely  called  con/ulatum* 
Thirdly*  whom  the  Saxons  afterwards  called  (as  hath  beene  faid) 
Jhlre^e  or  ^arle,  the  Romanes  called  confid,.    Fourthly*  that  the 
flierife  was  deputy  of  the  confuU  or  earle  $  and  therefore  the  Ro- 
manes called  him  'viceconfiil,  As  we  at  this  day  call  him  ^icecomes. 

Fifily* 

(a)  [See  Note  18.]  books  the  coroner  is  fo  ftilcd. 

(3)  See  Lamb.  Juft.  ed.  pf  i6oft.  p.  12*         (4.)  [See  Note  19.3 
13.  and  2.  Inft.  174.   in  both  of  which         (5)  [See  Note  20.] 

Vol.  I.  I  i 
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Fifdy»  that  the  fliertfe  in  the  Romanes  xme,  and  befote,  was  a  mi- 
nifttf  to  the  kiDg's  courts  of  law  and  juHice*  and  had  then  a  court 
of  his  owae»  which  was  the  county  court,  then  called  curia  c^mfitUtmsp 
CsfiirPoKchco.  as  appeareth  by  thcfe  words,  itjius  wees  fitpplthat  injunet  in  faro* 
y^"^^.^"*  Stxtly,  that  this  realoie  was  divided  into  (hires  and  counties,  and  thofe 
leta  Moi^u«  *•''••  >"***  cities,  burroughcs,  aad  townes,  by  the  Brittaines :  fa  thai 
Houkcr  Uk»  %»  '  ^^^Z  -^^^^d*^  divifion  of  ihires  and  counties  was  but  a  renovadon 

or  more  exad  defcription  of  the  fame.  (6)  Laftly,  the  conTeqoence 
that  wijl  follow  upon  tbefe  thittf>s  being  (b  ancient,  (as  in  the  time 
of,  and  before  the  Romanes)  the  Rudious  reader  will  eafily  coUed* 
And  afterwards,  fol.  135.  amongft  the  lawes  of  the  iame  ktn^  it 
appeareth,  that  thole  whom  the  Saxons  fomettmes  called  (and  novir 
we  call)  4tld*rmiu  or  eorles^  the  Romanes  called  >^/M/0r#/,  aJimiUter 
•Urn  apud  Britonu  ttmp^rihus  Komannrmm  in  repu  ifio  Rritanma  «^ 
i^hmntur  fenatores^  qui  p^fita  timp^rihms  Saxonum  V0cahantur  alder^ 
muui,  non  propter  ^faUm,  fed  propter  fapientiam  et  digmitatim,  enm 
fuidam  adoUfcentes  eJJSmt^  jurijptriti  tamen  etfup$r  hoc  ixperti.  (7) 

<*  De  ffin  BsiylinMicke.^*    It  i^peareth  before,  that  the  enqoeff  fldS.  b 
mnA  be  d$  wdneto  of  the  place  where  the  lands  doe  lie*  and  not 
oeaerally  de  iaiivd  tmd.    Bv  this  it  appeareth,  that  the  Iherife  is 
iak^tts,  and  hit  county  called  iali'va ;  and  therefore  it  if  good  to  be 
feese  what  hedi^vus  ofiginally  ignified,  and  whereof  it  is  derived. 


i.Ro.Abr.339.)  within  his  county  or  bailiwicke,  therefore  he  called  his  county  ha* 
Br»A*  Ub.  3«       livafua.    For  example,  when  he  cannot  find  the  defendant,  &c.  he 

*"^'  *id*''i'b'  '•***'^'*****'  ***  ^  inwmius  in  halivd  m$L 

t^io.  \%u^,  '      }  ^^^  heard  great  queftion  made,  what  the  true  expofition  of 

this  word  iaiivut  is.     In  the  (latute  of  Magna  Charta,  cap.  28.  the 

BraA.  H.3. 156.  letter  of  that  ftatute  is,  nnl/us  Salivas  de  art  era  ponat  aHqnem  a^ 

b.    Brit,  f.),  56.   le^im  manif^fieun  ntc  ad  juramtntum  Jimplici  loquelA  fud  fine  teflihas 

fit?Co**i*!r^^  /tf'Wiia/  ad  hoc  induais.     And  fome  have  iaid,  that  Uivus  in  this. 

PoflL  i95.'a.\      itatute  fignifieth  any  judge ;  for  the  law  muft  be  waged  and  made 

before  the  jud^e.  And  this  ilatute  ((iiy  ^bey)  extends  to  rhecoufto 
of  common  pleas,  king's  bench,  &c  for  they  muft  brirg  with 
them  fideUi  tefies,  i^c.  and  fo  hath  beene  the  ufage  to  this  diay. 

Bni  I  have  perufed  a  very  ancient  and  learned . reading  upon- 
this  ftatute ;  and  the  reader  taketh  it,  that,  at  the  common  law  be- 
fore this  flatute,  he,  that  would  make  his  law  in  any  court  of  re- 
cord, rouft  bxing  with  hm  fideles  te^s.     And  this  opinioa  herein  is 

OlanvJi.  t.ca9.  nar ranted  by  Glanvih  who  wrote  In  the  reigne  oH  Hen/y  the  fe- 

cond.  But  the  reader  holdeth,  that  in  the  courts  wMch  were'  not 
of  record,  (2)  as  die  county  court,  the  hundred  court,,  the  court 
baron,  &c.  there  the  defendant  without  any  faiihfull  witnefles  might 
before  this  fiat«  have  made  his  law,  for  remedy  whereof  this  aft 
was  made ;  and  therefore  (faith  he)  the  ftatute  extendeth  to  th^ 

le.  H.  4-  4*       jttdees  of  foch  coorts  at  are  not  of  I'ccord.    In  lo.  H.  4.  it  it  hoU 

Cm.  Jam.  551.  *     ^  den 

584.)  <*«»» 

(j)  [See  Note  ti.}  additional  references  in  the  margin  on  the 

<7)  [See Note  %%»\  fide  of  the  word  hmi^f  ttXaiiit  to  baHifs  £f 

manors* 
[i6S.b.]  (i)  Coneeraiog  the  diftinAian  of  court* 

(i)  Seeaat.^i.  b.  at  the  botbom.    The    of  i«oeid»ii«ant*  ii7.b. 


Sed:.  249. 


Lib.  3.  Of  Parceners. 

deD>  that  if  a  lord,  tliat  hath  a  franchife  in  a  leet»  doth  not  enquire 

of  things  enquirable>  and  paniih  them,  the  (herife  (hall  enquire  in 

his  tame,  etjl  U  'vicount  nefaire  in  fin  term,  It  bay  lie  U  roy  enquirer* 

cuant  il  *vient,  ou  auterment  firra  inqui/e  per  juftice  en  eire,  where 

hetylie  le  toy  is  underftood  jttfiice  ie  rey,     An4  in  lh«  Mirrer  •  it  i«  *  Mirr.  ea.'5.' 

holden,  that  the  llatute  doth  extend  to  cverie  judrce,  mioiiler  of  the  ^^^^'c  ^' 

king,  lleward,  &c.  and  all  comprehended  under  this  word  be^li/e*      piet.  \\,\^ 

The  chiefe  maeiArates  in  divers  antient  corporations  are  called  63.  5(. 
baylifs,  as  in  fpfvi^ch,  Yarmoixh,  Colcheiler,  &c.     And  baylife  in 
French  is  Mcecefes»  nomarchoj  in  £ngli(h«ja  bailife  or  governor. 
But  of  this  thus  much  ihall  fuffice* 


409, 


Sed:.  249. 


'p  T  dela  partition  que  U  vicmnt 
"^  ad  iffimt  faitj  il  ferra  notice  as 
juftices  [2)friiihfinfeale  eft  Usfeidesdi 
chtfcun  de  les  12,  bfc.  Et  ijfmi  en  ce9 
eaje  poies  veier^  que  P  eigne  her  trover  a 
my  la  primer  ele£fi(my  (4)  nus  le  vi- 
count  tuy  affignera  fa  part  que  ilavera^ 
&r.  Et  poit  ejire  que  le  vicount  doit 
ajfigner  primerment  un  part  a  le  plus 
puifney  l^c*  et  darreinement  a  Petgney 


AND  of  the  partition  which  the 
^^^  flierife  hotb  £>  R»de,  he  Oiall 
g^ve  notice  to  the  juftices  under  iiis 
feate,  and  the  feales  of  every  of  die 
12,  &c.  And  (0  in  this  cafe  you  may^ 
fee,  that  die  eideft  fifter  fhal  hot  have 
the  firft  dedion,  but  the  iherife  ikal) 
alfigne  to  her  her  part  which  fhee  ibal 
have,  &c.  And  it  may  be  that  the 
(herife  will  afligne  firft  one  part  to  the 
youngeft,  &c»  and  laft  to  the  eldeft> 
&c. 


cc 


COUTH  fin  Jeale^  ^t."    Note,  the  partitien,  made  andde-  Brit.fo,  iSs^h. 
*^  livered  by  the  fhcrife  and  jurors  ought  to  bee  returned  into  ^^^  *?^v\'** 
the  court  under  the  feale  of  the  Iherife,  and  the  feales  of  the  twelve  jJ^'J',  q,'    *** 
jurors ;  for  the  words  of  the  judiciall  writ  of  partition,  which  doth 
command  th<:  iherife  to  make  partition,  are  affumptis  tecum  1 2  ^r. 
(fo  as  there  muft  be  twelve)  et  partitionem  inde,i^c,  fiir' facias  jufi 
ticiariisy  ts^f.  fib  figillo  tuoy  etfigillis  eorum  per  quorum  facramentum 
partitionem  illam  ficerisy  l^c.     And  this  is  the  reafon,  wherefore  in 
this  caiie  the  partition,  which  they  make  upon  oath  ought  to  be  re* 
turned  under  their  fesdes :  and  the  reaibn  of  that  is  for  the  more 
^0^1   ftrengthening  of  the  partition  by  the  I2»  and. that  the  (herife  (hould  Lib.  11. foU  40. 
^   Bot  returne  what  partition  he  would.      Now  after  all  this,  this  in  M(:tcalf*» 
(^r.)  viz.  1 2,  l^c,  doth  imply,  that  the  principall  judgement  upon  ^^^^* 
the  partition  fo  returned  is,  ideo  confideratum  eft  per  curiam  quod  par* 
titio  Jtrma  et  ffabilis  imperpetuum  teneatur.     (i)  The  latter  two 
i^c)  are.evi(knt.  (2) 


In  V* 


(3)  In  V*  and  M.  and  in  Roh.  there  i»     [i^9*  ^^l 
an  ife.  here.  (i)  S«  ace,  ant.  16 S.  a. 

(4)  An&r.kcxeinL«andM«aBdia]iAh«        (i)  [S«eNots23.] 


l\z 


Sea. 


Lib.  3.     Cap,  I.  Of  Parceners*  Se<a.  250,  2^\. 


Scd.  250. 


JT  T  ndta^  que  partitien  per  ngree* 
nunt  per  enter  parceners  p^it  ejlre 
fait  per  la  ley  enter  euxy  auxibien  per 
parol  fans  fatty  conu  perfaitm 


AND  note,  that  partition  by 
'^  agreement  betwcene  parceners 
maj  bee  made  by  law  betweene  them, 
as  well  by  paroll  without  deed,  as  by 
deed.  (3) 


[r]3.E.4.9,io. 
9.  E.  4*  38. 
II.  H.  4.  3* 
9.H.4.partitfan 
It.  ai.E»3. 3S. 
(Dy.35ab.P0ft. 
187.  a.  19S.  b.) 
[1]  Viae  Sed. 
ft^o.   3.  H.  4.  i> 
19.  H.  6.  25. 
s8.  H.  6.  s. 
3.  E.  4.  9, 10. 
47.  E.  3. 11. 
47.  AfT.  8. 
19.  H.  6. 1. 

17.  E.  3.*46. 
jc.  Afl*  S.  lib.4- 
to.  73  lib*  6. 
fe.  IS,  13. 

0.  H*  7.  5.  Dier 

18.  EiU*  158. 
3i.H.8.Dlfcr46. 
t.Etig.  DIer  179. 
«8.  H.  8.  Drer 
•9.    I.  Mar. 
Dicr  98. 


U  £  R  £  it  appeareth»  that  [r]  not  onely  lands  and  other  things 
^  that  may  pafle  by  livery  without  deed>  bat  things  alfo  that  cb 
lie  in  grant,  as  rents  commons  advowfons  and  the.  like  that  cannot 
paiTe  by  grant  without  deed,  whether  they  bee  in  one  county  or  in 
leverall  counties,  may  be  parted  and  divided  by  parol!  without 
deed,  [s]  But  a  partition  betweene  joyntenants  is  not  good  with- 
out deed,  albeit  it  be  of  lands,  and  that  they  be  compellable  to  make 
partition  by  the  ftatutes  of  51.  H.  8.  cap.  10.  and  32.  H.  8.  cap.  32. 
Decaufe  they  muft  purfae  that  a£l  by  writ  eU  partitiuie  facitndd  \ 
and  a  partition  betweene  joyntenants  without  writ  remaines  at  the 
common  law,  which  could  not  be  done  by  parolU  And  fo  it  is  and 
for  the  fame  reafon  of  tenants  in  common.  But  if  two  tenants  ia 
common  be,  and  they  make  partition  by  paroll,  and  execute  the 
fame  in  feveratty  by  livery,  this  is  good,  and  fufiicient  in  law. 
And  therefore  where  bookes  fay,  the  joyntenants  made  partition 
without  deed,  it  mull  be  intended  of  tenants  in  common  and  exe- 
cuted by  liverie. 

A0/i7,  betweene  joyntenants  there  is  a  two-fold  privity,  viz.  in 
eftate  and  in  pofTeffion :  betweene  tenants  in  common,  there  is  pri- 
vity onely  in  pofTefiion,  and  not  in  eftate :  but  parceners  have  a 
threefold  privity,  viz.  in  eftate,  in  perfon,  and  in  poifelEon. 


(i»  Leoa.  103.    6.  Co.  ii»    8.  Co.  41U     Poft.  186.  a.  193.  b.  too.  b.  335  a.     \.  loft.  403.) 


Seft.  251. 


JT E  M^  ft  icux  meafes  difsendont  a 
diux  parceners^  et  Pun  meafe  vault 
per  an  20  f.  P outer  forf que  lOx.  per 
ar^  en  ce/i  cas  partition  poit  ejirefait 
entar  iux  en  tid  ferme-^  c* eflafcavoir^ 
que  un  parcener  avera  Pun  meafe^  et  que 
i*auter  parcener  avera  Pauier  meafe  let 
celuy  que  avera  le  meafe  que  e/l  de  value 
de  20  f.  et  fe$  heires  payeront  un  annual 
rent  de  v;  i.  ijfuant  hors  de  mefme  It' 
meafe  a  P outer  parcener  et  afes  beires 
a  touts  jours^  pur  ceo  que  chefcun  de  eux 
auroie  owelty  in  value^ 


A  L  S  O^  if  two  nieces  defcend  t» 
'^  two  parceners,  and  the  one 
meafe  is  worth  twenty  (hilHngs  per 
annumy  and  the  other  but  ten  (hilluigs 
per  annumy  in  this  cafe  partition  may 
bee  made  betweene  them  in  this  man* 
ner ;  to  wit,  the  one  parcener  to  have 
the  one  meafe,  and  the  other  parcener 
the  other  meafe ;  and  (he  which  hathi 
the  meafe  worth  20  fliiilings  per  an^ 
num  and  her  heires  (hal  pay  a  yeerely 
rent  of  five  (hillings  ifTuing  out  of  the 
fame  meafe  to  the  other  parcener  and 
to  her  heires  for  ever,  becaufe  e^ich  of 
them  (hould  have  equality  in  value. 


(3)  [See Note  14.] 


Se<5t. 


Lib.  3. 


Of  Parceners. 


SeA.  252. 


Scdt.  252. 


^  T  tiel  particion  fait  per  parol  tjl 
a£its  bone  ;  et  mefme  le  parcener^ 
que  avcra  U  rent^  etfes  hetres^  purront 
dijireiner  de  commen  droit  pur  le  rent  en 
le  dtt  m  afe  de  le  value  delOs  ft  le  rent 
de  $s.  fcit  aderere  en  afcun  temps^  en 
quecunque  maim  que  mefme  le  meafe  de^ 
viendray  comtnt  que  ne  fuit  unques  af- 
run  efcripture  de  ceo  fait  inter  eux  de 
tiel  renU 


AND  fuch  partition  made  by  pa- 
^^  roll  is  good  enough ;  and  that 
parcener,  who  {ball  have  the  rent,  & 
his  heires,  may  diftietn  of  common 
right  for  the  rent  in  the  fayd  meafe 
worth  twenty  (hillings,  if  the  rent  of 
5  (hillings  be  bchinde  at  any  time,  in 
whofe  hands  foever  the  fame  meafe 
Ihall  come,  although  there  never  were 
any  writing  of  this  made  betweene 
them  for  fuch  a  rent. 


^  pER  paroU*     Nota^  here  [/]  a  rent  may  be  granted  for  [rjS.E.  3. 16. 

-*      owelty  of  partition  without  (4)  deed,  even  as  a  rent  in  cafe  *'•  Aff.  p.  1. 
of  a  Icafc  for  yeares,  for  life,  or  a  gift  in  taile,  may  bee  refervcd,  *}*  h.  4.61. 
without  deed;  and  fo  may  a  rent  be  aiSgned  to  a  worn  n  out  45.' £.,.21/ 
of  the  land,  whereof  (hee  is  dowable,  &c.  without  deed.     But  al-  ».H.  6. 14, 
beit  an  exchange  for  lands  in  the  fame  countv  may  be  without  si*  H.  6. 11. 
deed;  yet  a  rent  granted  for  egality  (5)  of  the  fame  exchange  V^^^'^^V^^ 
cannot  be  wiihoat  deed.     And  the  caufe  of  the  difference  is  appa-  (m^'Ao 
rent ;  for  coparceners  are  in  by  defcent,  nnd  compellable  to  make 
partition. 

"  Lerent,  isfc," 

The  fame  law  is  of  common  of  eftovers,  or  a  corodie*  or  a 
6  Q«  1>.T  common  of  padure,  &c.  or  a  way  granted  upon  the  partition  by 
-         the  one  coparcener  to  the  other.     All  which  and  the  Hke^  albeit 
they  lie  in  grant,  yet  upon  the  partition  may  they  be  granted  with- 
out deed. 

«'  Ifuant  bors  de  mcfme  le  mtafe,  i^c.*'  [x]  For  if  it  be  granted  QPt  ^^^J'  ^^*"* 
of  orhcr  lands,  then  defcendcd  to  the  coparceners,  then  there  muft  r Ji  20!  Afl*.  »t. 
be  a  deed,     [z]  But  if  the  rent  be  granted  generally  (out  of  no  ao.  £.'3. 9/b. 
land  in  certaine)  for  owelty  of  partition,  pro  rtfiduo  terror,  it  (hall  PL  Com.  34. 
bee  intended  out  of  the  purpartie  of  her  that  granteth  it.  (Poft.  152. b. ) 

la]  If  there  be  three  coparceners,  and  they  make  partition,  and 
one  of  them  grant  twenty  (hillings  per  annum  out  of  her  part  to  M  '5*^*7»>4» 
her  two  fitters  and  their  heires  for  equality  of  partition,  the  gran-  *2*  j,  i*Q.b. 
tees  arc  not  joyntenants  of  this  rent;  but  the  rent  is  in  nature  of  (|'co. 8.  a.  * 
coparcenary,  and  after  the  death  of  the  one  grantee  the  moity  of  Wyndham*t 
the  rent  (hall  delcend  to  her  iflue  in  courfe  of  coparcenary,  and  cafe.  3.00.21.  b. 
not  furvivc  to  the  other,  for  that  the  rent  doth  come  inxecom-  0**^' '^**b  ) 
pence  of  the  land,  and  therefore  ihall  enfue  the  nature  thereof;  and     ^  *  '^^' 
jdi  the  grant  had  beene  made  to  them  two  of  a  rent  of  twenty 
(hillings,  viz.  to  the  one  ten  (hillings,  and  to  the  other  ten  (hil- 
lings* yet  (hall  they  have  the  rent  in  courfe  of  coparcenary^  and 
joyne  in  adion  for  the  fame. 

If 

(4)  [See  Note  25,] 

(5)  Pf  ^'talitjf  in  excbaoges>  fee  ant.  50.  b.  51.8.  &  b. 


L3>.  3«    Cap.  I.        Of  Parceners. 


Sea.  253,  ^54, 


[^]  S9.  AfC  23.      r^]  If  one  coparcener  be  maried,  and  for  owelty  of  partition  the 
19.  E.  3:9.        hnibai 


ty.  E.  ^  10. 


[f]  -,S.  E. 
46.  b. 


and  and  wife  grant  a  rent  to  the  other  two  out  of  the  part  of 
the  fem  covert*  this  partition  being  eqaall  ihall  charge  the  part  of 
the  fem  covert  for  ever. 

[c]  If  two  coparceners  by  deed  indented  alien  both  their  part< 
to  another  in  fee^  rendring  to  them  two  and  their  heires  a  rent  oot 
of  die  land,  they  are  not  joyntenants  of  this  rent,  but  they  (hall 
have  the  rent  in  courfc  of  coparcenary  ;  becaufe  their  right  in 
the  land^  oat  of  which  the  rent  is  refcrved,  was  in  coparcenary. 

W]  1.  Mtria  "  Pmrrtmt  difirttMr  de  cmmm  droit,  ^c.**     That  is,  [d]  in  thi< 

b«tf9i.  8.  E.  s*  cafe  the  law  doth  give  a  diftrefTe,  Itik  the  grantee  (hould  bee  with^ 
"£•  ^1*1*^  iwt  remedy,  for  the  which  opon  the  partition  (he  hath  given  a  valu- 
2|^J^^  able  recoBipence  io  land,  which  defcended.  Sec.    And  fo  in  the 

cafe  of  dower  abovementioned.  (i) 


Sea.  253, 


JC  ^  me/mi  le  maner  eft  de  touts  nut^ 
mrs  di  tents  tt  ttnenuntSy  (^c. 
bu  tselnnt  efi  referve  a  un  ou  a  divers 
farcemrs  fnr  ti^l  partition^  Uc*  Mes 
tiel  rent  rCeft  fas  rent  fervicej  mes  eft 
rent  charge  de  common  droit  (l)  ewe  et 
referve  fur  egaltie  defartition  ( j). 


TN  the  fame  manner  it  i$  of  al) 
manaer  of  lands  anc^  tenements, 
&c.  where  fuch  rent  is  rcfervcd  to  one 
or  to  divers  prceners  upon  fuch  par* 
tition,  &fc.  But  fuch  rent  is  not  rent 
icrvice,  but  a  rent  charge  of  commoii 
right  had  and  referved  for  equa^ty  of 
partition. 


^'  CJ^ERR  ES  et  tenementt,  fcfr.'*     Here  (Wr.)  implyeth  a  cau^ - 

-^    tion,  viz.   that  they  be  fuch  lands  and  tenements  out  of  [17®* 
which  a  rent  for  egaltie  of  partition  may  be  granted,  whereof  fuf- 
iicient  hath  beene  (aid  before. 

*«  Referve  al  un,**  Here  refer vation  is  taken  for  a  grant ;  and 
if  it  be  nfed  upon  the  partition,  doth  amount  in  this  cafe  to  i| 
grant,  which  is  worthy  the  obfervation. 


Seft.  254. 


V  T  mia^  que  nuUes  font  affelles 
parceners  per  U  common  ley^  mes 
females  ou  les  heires  de  femaUs^  que 
veignont  a  terres  et  tenements  per  dif- 
t£ht :  carfifoors  punbafe  ferres  ou  te- 
nements^ de  ceo  ikfont  afpelles  jpyntc- 
nants^  et  nemy  parceners. 


A  N  D  note,  that  none  are  called 
parceners  by  the  common-law, 
but  females  or  the  heires  of  females^ 
which  come  to  lands  or  tenements  by 
difcent :  for  tf  fifters  purchafe  lands 
or  tenements,  of  this  ^ey  are  called 
joyntenants^  and  not  parceners. 


(')  See  ant.  34»  b.  153.  a.  and  Shcpb. 
Comm.  AiiVu'.  4.25. 


This  needs  no  explanation. 

[170.  a.] 


(i)  See  ant.  X53«  a.  note  t* 
(1)  Ib  L.  and  M.  Of r.  here. 


Sea. 


Lib. 


Of  Parceners. 


Sed*  2$$, 


r 

Sed.  255. 


TT  £  Mj  J!  deux  parceners  de  ierns 
en  fee  Jimple  font  partic  ten  enter  eusTy 
€t  la  part  Je  un  vault  pluis  gue  le  part 
de  Pai/iter'^  Ji  els  fueront  al  temps  de  la 
particion  de  pleine  age^  fciL  de  2 1  ans^ 
danques  la  particion  touts  aits  demur^ 
re?  ay  et  ne  ferra  ungues  d-feat,  Mes 
ft  les  tenenunts  (dont  els  font  particion) 
fojent  a  tux  en  fee  taile^  et  le  port  que 
Vunadeft  melieux  en  annuall  value  que 
£/i  la  part  le  I'auter^  content  que  elt  fint 
concludes  durant  lour  vies  a  def eater  la 
particion  \  uncore  ft  le  parcener^  que  ad 
le  meinder  part  en  value^  ad  ijfue  et 
devy^  Vifjiie  poit  difagrcer  a  la  parti- 
iiony  it  enter  et  occupier  en  common 
tauter  part  que  fuit  alhtti  a  fa  aunt^ 
it  ijfmt  Tauter  poit  enter  et  occupier  en 
common  Tauter  part  all  Me  afafoer^ 
^c,  Ji  come  nul  partition  uft  ejlefait. 

(Ot 


A  L  S  O  if  tWtf  parceners  of  laiid 
^^  in  fee  fimplc  make  partition  be- 
tween themfelvcs,  tnA  tiie  |»art  of  the 
one  valueth  more  then  the  part  of  the 
other,  if  they  were  at  the  time  of 
the  partition  of  full  age,  /^.  (^21 
yeares,  then  the  partition  fnall  alway 
remaitie^  and  be  never  defeatf<}.  But 
if  the  tenenientft  (whereof  they  make 
partition)  be  to  them  in  fee  taile,  and 
the  part  of  the  one  is  better  in  yearly 
value  then  the  part  of  the  other,  aU 
beit  they  be  concluded  during  their 
lives  to  defeat  the  partition  ;  vet  if  the 
parcener,  which  hath  the  leifer  part  in 
value,  hath  tflue  and  dye,  the  iifue  may 
di(agree  to  the  partition,  and  enter 
and  occupy  in  common  the  other  part 
which  was  allotted  to  hef  aunt,  anVl 
fo  the  other  may  enter  and  occupy  in 
common  the  other  part  allotted  to  her 
filler,  &c.  as  if  no  partition  bad  beene 
made. 


*'    r^  O  N^UE  S  le  partitioa  touts  dits  demurrer a^  ^r."  Hereby 
-^^  it  appearcth,  that  the  inequality  Of  the  value  (hall  aot  im- 
peach a  partition  made  of  lands  in  fee  (imple  betweene  coparce-  9- ^-  \  ^  »"* 
ners  of  fall  age,  (5)  no  more  then  it  ftiall  docin  cafe  of  an  ex-  "J^^^JjJ,     '^ 
change.  (4) 

• 

"  lU  font  concludes  durant  lour  njiesJ"*  This  inequall  partitloa 
doth  fo  conclude  the  parceners  themfelyesy  as  fliee  that  hath  the 
unequall  part  ihall  not  avoid  it  during  her  life. 

"  Concludes.*^    This  word  is  derived  of  con  and  claudiot  (5)  and  (Poft-  SS*-**) 
in  this  fenl'e  figniiieth  to  clofe  or  (hut  up  her  mouth  that  (he  can- 
not fpeake  to  the  contrary. 
JO*    b«l      Hufband  and  wife  tenants  in  fpectall  taile  of  certaine  lands  in  fee  11.  Afl"  p.  »• 
*^  hive  iflue  a  daughter,  the  wife  dyeth,  the  hu(band  by  a  fecond 
wife  hath  i(rue  another  daughter,  both  the  daughters  enter  (where 
the  ehicft  is  only  inheriuble)  and  make  partition :  the  ddefl  daugh-  S*  ^^^^ 
ter  is  concluded  during  her  life  to  impeach  the  partition^  or  to  fay  «J«P^  ^^^*^* 
that  the  youngeftis  not  heire,  and  yet  (he  is  a  (tranger  to  the  uile,  [Doa»r  it  Sttid. 
but  in  refpeA  of  privity  m  their  perfon^  the  pamtion  (hall  con-  65.) 

clude» 


(3)  Ant.  ace.  i66«  a. 
(4.)  Ant.  51.  a. 
(5}  Ace.  ant.  37.  a. 


[170,  b.] 

(i)t  [StcMotei^.] 
ft)  See  the  cafe  of  difcontirnKmce  ftatcd 
hy  lord  Coke  po&  371%  b. 
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Se6t.  256,  257. 


35«    ft.  £.  2. 
B^Aardy  19. 
11.  AfT.  13. 
30.  AHT.  7. 

17- E- 3  59- 


dudcy  for  ft  partition  between  meere  ftrangers  in  that  cafe  19  ▼oyd* 
but  the  liTue  of  the  eldeft  (hall  avoid  this  partition  as  ifToe  in  taile. 

5/]  /.  S,  feifed  of  lands  in  fee  hath  iflue  two  daughters*  Rofi: 
June,  baftirds  eigne  and  muJier  puifne^  and  dieth.  Roft  and 
Anm  doe  enter  and  make  partition.  (3)  Anne  an4  her  heires  arQ 
concluded  for  ever.  (4) 

(8.  Co.  loi.  b.  Poft.  »44  b.) 


Seft,  256. 


jTEM^Ji  deux parcimrs  de  iem- 
^  mentt  en  fee  treignent  barons^  et  els 
gt  lour  bar om  font  partition  enter  eux^ 
Ji  la  part  Tun  eji  meinder  en  annual 
value  que  la  part  tauter^  durant  les 
vit's  icur  bar  ens  la  particion  efioyera  en 
fa  force,  Me$  coment  que  il  efioyera 
durant  les  vies  les  barons^  uncore  apres 
la  mort  le  baron^  celuy  feme^  que  ad  le 
meinder  party  pott  enter  en  la  part  fa 
foer  come  tfi  avantdity  et  defeatera  la 
particion* 


ALSO,  if  two  parceners  ef  landf 
^^  in  fee  take  huffaands,  and  they 
and  their  hufbands  make  partition 
betweene  them,  if  the  part  of  the  one 
bee  lefle  in  value  then  the  part  of  the 
other,  during  the  lives  of  their  huf- 
bands  the  partition  (hall  Aand  in  it^ 
force*  But  albeit  it  (hal  ftaxid  during 
the  lives  of  their  huibands,  yet  after 
the  death  of  the  hufband,  that  woman 
which  hath  the  le^er  part  may  enter 
into  her  fifters  part  as  is  afpreliud,  and 
(ImIX  defeat  the  partition. 


*  4s.  Afl*.  s^. 

8.  F.  4.  ^. 

9.  £.  3.  38. 
1 5.  £.  4-  lo. 
F.  N.  B.  6z. 
ag.  AS.  13. 

9.  H.  6*  5. 

43.  A<r.  14. 

U]Vid.i.E.ir 
Cui  in  vita  17* 


*'    TpLS  et  lour  barons"    Here  it  appearetb»  that  the  wife  muft 
"^-^  be  party  to  the  partition,  and  fo  arc  the  bookes  •  to  bee 
intended  that  fpeake  of  this  matter. 

**  Et  defeatera  la  pariicionV  Note,  the  partition  (hall  ^ot  be 
defeated  for  the  furplufage  onely  to  make  the  partition  equal),  but 
here  it  appcareth  that  it  iliall  bee^avoyded  for  the  whole.  But  of 
this  more  ihall  be  faid  hereafter  in  this  chapter,  feQione  264. 
[i6]  And  though  the  partition  be  unequal!,  yet  is  not  the  particion 
voyd,  but  voydable  ;  for  if  after  the  deceafeof  the  huiband,  the 
wife  entereth  into  the  unequall  part,  and  agreeth  thereunto,  this 
ihall  binde,  and  therefore  Littleton  ufcd  the  word  (defuuerot)  whi9h  ri7I 
proveth  it  to  bee  voydable.  '  L    / 


Seft.  257. 


7i/fB  S  Ji  le  fariiiion  fait  pcrenter 

les  barons  (1)  fuitiielj  que  chef 

cun  part  al  temps  d^  allotment  fait  J uit 

de  egall  arimiall  value^  donque  il  nepoit 

apres  eflre  defeat  en  tielx  cafes. 


C3)  f  See  Note  47.1 
{4.3  [See  Note  28.] 


T>  U  T  if  the  partition  made  be- 
tweene the  hufbnnds  were  thus, 
that  each  part  at  the  time  of  the  allot- 
ment (nade  was  of  equall'  yearely  va- 
lue, then  it  cannot  afterwards  be  de- 
feated in  fuch  cafes. 

PERENTER 


it 


[171. a.] 

(j)  Inftead  of  les  barons  it  is  eux  in  L. 
andM.  andRoh. 


Lib.  3 


Of  Parceners. 


SciSL  X58. 


f*  pERENTER  Us  6ar$ns.'*    This  is  miftakeo,  for  the  origlaall 
-^  is  parent er  eux^  that  is,  betweene  the  barons  and  ferns,  and 
not  as  it  13  here  betweene  the  barons,  therefor^  this  error  would  be 
hereafier  reformed. 

« 

5*  Al  temps  del  allotment,^*    Hereby  i^appeareth,  that  if  the  parts 
at  the  time  of  the  partition  bee  of  e quail  yearely  value,  neither  the 
wives  nor  their  heyrcs  (hall  ever  avoyd  the  fame  ;  and  the  reafon  ^^'  ^  ^hooto 
hereof  is,  for  that  the  huibands  and  wives  were  compellable  by  law  gbovcfaW* 
to  make  partition,  and  that  which  they  are  compellable  to  doe  in  (Poft^  179.). 
this  cafe  by  law^  they  may  doe  by  agreement  without  proce^e 
of  (2]  law.    If  the  annuall  value  of  the  land  be  equall  at  the  tim^ 
pi  the  partition^  and  after  become  unequall  by  any  matter  fubfe-p 
quent,  as  by  f^rounding,  ill  husbandry,  or  fuch  like,  yet  the  parti* 
uon  rcmaines  good. 

Judicis  tfUium  eft^  ut  res  ita  tpnpora  rertufi 
'    !^*f*trire ;  quaJU^  tempore  tutut  tris^ 

But  if  tUe  partition  be  made  by  force  of  the  king's  writ,  and 
judgement  thereof  given,  it  (ball  binde  the  fem -coverts  for  ever, 
albeit  the  parts  be  not  of  eauall  annuall  value;  becaufe  it  is  made 
by  the  (herife  by  the  oath  of  twelve  znen  by  authority  of  law ;  and 
^e  judgement  is,  that  partition  fhall  remaine  firme  and  liable  for 
ever,  as  hath  beene  faid.  \e[\  But  a  partition  in  the  chancery  where  WF.  W.  B. 
one  coparcener  is  of  full  age  and  fueth  livery,  and  oqe  other  is  *|°*  *|9»  *^ 
within  age  and  hath  an  ^unequali  part  allotted  to  her,  this  fhall  not  *  H^e^i.     * 
^inde  her  at  full  age;  for  in  a  writ  directed  to  the  efcheator  to  make  21,  £,  ^  31^ 
partition,  there  is  7L/al<uojure,  and  there  is  no  judgement  upon  fuch 
a  partition.    But  if  fuch  a  partition  be  equall,  it  fhall  binde,  fo  that 
a  part  of  the  land  hold  en  in  capite  bee  allotted  to  every  of  the  co* 
parceners,  for  to  that  end  there  is  an  exprelTe  provifi  in  the  writ, 
[i]  And  this  partition  may  be  avoyded  either  by  Jcirefac*  in  the  [^] 
chancery,  or  by  a  writ  de  partitione  facienda  at  the  cooimon  {aw  at  "' 
her  full  age  (3).  ' 

Se(5t'.  258. 


Vide 
21.  £•  3.  31. 


TIT  E  M^  Ji  deux  parceners  finty  et 

le  puifne  cfleart  deins  I* age  de  1% 

ansy  etparticion  ejl  fait  enter  eux^  iffint 

'  que  la  pur  par  tie  que  ejl  allot  al  puijne 

ejl  de  meindre  value  que  la  purpartie 

i'autery  en  cefl  cafe  le  puifne^  durant  U 

temps  de  fin  nonage ^  et  auxy  quaunt  el 

.  vient  a  pleine  age^  fcil,  de  21  ans^  poit 

enter  en  la  purpartie  a  Jafoer  allots  et 

defeatera  la  partition^     Mes  hien  fey 

gard  tiel  parcener  quant  el  vient  a  fa 

plein  age^  que  el  ne  pretgne  a  fon  ufe 

Jemefne  touts  les  profits  des  terres  ou  te^ 

nements 


ALSO,  if  two  coparceners  be, 
and  the  yongefl  being  within  the 
age  of  twenty-one  years,  partition  is 
made  betweene  them,  fo  as  the  part 
which  is  allotted  to  the  youngefl  is  of 
lefle  value  than  the  part  of  the  other, 
in  this  cafe  the  youngefl,  during  the 
thne  of  her  nonage,  and  alfo  when 
Ihee  commeth  to  full  age,  fciL  of  21 
yeares,  may  enter  into  the  part  allot- 
ted to  her  fifter,  and  fhall  defeat  the 
partition.  But  let  fuch  parcener  take 
heed  when  ihe  comes  to  her  full  age, 

that 


(1)  [Seo  Note  29.] 


(3)  Ace.  F.  N.  B.  6«.  H. 
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nements  que  a  luy  furent  allots  \   car  Aat  (hee  taketh' riot  to  her  owne  ufe 

donquis  elfoy  agreea  a  U  partition  a  tiel  all  the  profits  of  the  lands  or  cetie- 

age^  en  quel  cafi  la  partition  eftoyera  ct  ments  which  were  allotted  unto  her  ; 

dtmurra  ^nja  force,     Mes  peraven^  for  then  fhee  agrees  to  the  partition 

ture  les  profits  de  la  mottle  el  poitpren"  at  fuch  age,  in  which  cafe  the  parti- 

der^  rtinqtiifant  les  profits  de  P aider  tion  fhall  (land  and  rematne  in   its 

moitie  etfajoer*  ( i )  force*     But   peradventure    (he  may 

take  the  profits  of  the  moitie,  leaving  the  profits  of  the  other  moitie  to  her 
fifter. 

{c]  43.  Aff  14.     A  S  before  in  the  cafe  of  the  fem-covert,  M  fo  it  is  in  the  cafe 

9.  H.  6.  5, 6.      l\  Qf  j|jg  enfant ;  for  if  the  partition  be  equal!  at  the  time  of  the 
1.  e!  r  ili         allotment,  it  (hall  binde  him  for  ever  9  becaofe  he  is  compellable 

10.  H.4.  s*        hy  law  to  make  partition,  and  he  (hall  not  have  his\ge  in  a  parti- 

31.  Ad.  16.         tione  faciendd I  (2}  and  thungh  the  partition  be  unequal,  andthe^IJIti 
?'"  tt '  ^'  k^'       infant  hath  the  Icffer  part,  yet  is  not  the  partition  void  but  void- 

iVs.  Hob!  170  ^  ^^^  ^y  ^"  ^"^"7  •  ^^^  *^       '"^^  ^^**  whole  profits  of  the  unequal! 
fl  •       •   79J  paj-t^.  after  his  tull  age,  the  partition  is  made  good  for  ever.     And 

therefore  Liitleton  here  giveth  him  a  caveat,  that  in  that  cafe  he 
take  not  the  whole  profits  of  his  unequal  part,  neither  Ihall  an  an* 
equal!  partition  in  the  chancery  binde  an  infant,  as  appeareth  be- 
fore. (3)  But  a  partition  made  by  the  king's  writ  Jepartitionefa- 
eUndd  hy  the  iherife  by  the  oath  of  twelve  men,  and  judgemeni 
thereupon  given,  fhall  binde  the  infant,  though  his  part  oe  uin- 
Cquall,  cau/a  qudfupra^ 

Scdt.  259* 

IP  T  eft  afcavoir^  que  quant  il  eft  A  N  D  it  is  to  be  underfiood,  that 

^^  4///,  que  males  ou  females  font  de  "^^  when  it  is  faid,  that  males'  or  fe-* 

pliine  age^  ceo  terra  entendue  jfage  de  males  bee  of  full  age,  this  fhall  be  in- 

%i  ans\  car  ji  devant  tiel  age  afcun  tended  of  the  age  of  21  yeares ;  fer  if 

fait  ou  feoffement^  grants  reUaJe^  con-^  before  fuch  age  any  deed  or  feofiement^ 

firmation^  cbngationy  ou  auter  firipture^  grant,   releaje,  confirmation,  obliga- 

foitfait  per  afcun  de  eux^  i^c*  ouft  af  tion,  or  other  writing,  bee  made  by 

cun  deins  tiel  age  foit  bay  life  ou  recei^  any  of  them,  &c.  or  if  any  within  fuch 

ver  a  afcun  home^  btc.  tout  ferve  pur  age  bee  baylife  or  receiver  to  any 

niemt^  etpcit  eftre  avcyde*     Auxy  home  man,  &c.  all  ferve  for  nothing,  and 

devant  le  ditqge  neferra  my  jure  en  un  may  be  avoided,     Alfo  a  man  oefi^re 

fnquefty  ^c.  ( I )  f*  the  fayd  age  (hall  not  be  fworne  in  an 

enque{l,&c« 

'np  H  E  law  hath  provided  for  the  fafety  of  a  roan's  or  woman^s 
9  Vid.  ScA,  403,  -■•  eflate,  that  ♦  before  their  age  of  twentie  one  yeares  they  can- 
f^3-  not  binde  themfelves  by  any  deed,  (4.)  or  alien  any  lana  (5), 

f!  N?B.  74-  f-  80«^^'  ^^  c\iMt\s  (6). 

l^oft.  246.  r.  337.  b.  350.  a.  &.  b.  3S0.  a.   Ant.  7 71*  at  8*  Co.  44*  b.) 

"  Jge 

(i)  In  L.  and  M.  ard  Rob.  an  6fr.  here.  note  %,     To  the  references  there  add  3.  P« 

(a)  [Sec  Nofe  30.]  Wm: .  108. 

(3)  See  the  caic  of  partition  of  an  ad-  (5)  (Sec  Note  31.] 
vowfoii  between  coparceners,  where  one  is  (6)  [See  Note  3».J 
jviih'rt  age,  in  F.  N.  B.  36,  D. 

(4)  See  act  51.  b.  note  2.  and  5a.  a.         (r)f  No^c.  in  ^.  and^.  norRoh, 


ij 
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<'  JgeJi  21  tfiri.**    Before  thi$  ag^  a  maa  or  woma^  U  0|llc4 

an  enfant. 

«  Ffl/V/*  Fa3iim,  AngUce  a  deed,  and  fignifieth  in  the  conHnon  Bnt  fo.  65,  €6* 
law,  an  inftrument  confiding  of  three  things,  viz.  wridng,  fcaling,  ^x^yy\%.tM.\A. 
jind  delivery,  comprehending  a  bargaine  or  contrail  between  party  i^\^^sc^i^^) 
and  party,  mat»  or  woman.    H  is  galled  of  thp  civilians  Uterarum 
obligation 

**  FioffmntV  Of  this  word  fuQcient  h$^\k  bin  (kyd  before  ia 
|he  Brii  chapter  of  the  firft  booke. 

*f  Grant,^*  Conajfio^  \%  in  the  ^ommpn  lav  a  conyeyance  of  a  Lib.  3.  fel.  63* 
thing  that  lies  in  grant  and  not  in  Jivcry,  which  qinnot  paffe  wdth-  wLinarfncCoU 
put  deed;  as  advowfons,  fervices,  rents,  commons,  reverfions,  and  l^^cafe* 
fuch  like.    Of  this  alfo  fufficient  )ikewife  hath  becne  faid  in  the 

ifirfl  chapter  of  (he  hx'&,  booke* 

<'  RtUafit  ^trnfirmattQUj  (sTr."  Of  thefe  fli|^  bee  fpokpn  here- 
^ter  io  their  proper  places  and  chapters, 

**  OhUgatkn  **  is  a  word  of  his  owne  nature  of  a  large  extent ; 
but  it  is  commQnly  taken  in  the  common  lawj  for  a  bond  con- 
taining a  penalty,  with  condition  fpr  payment  of  money  or  to  do 
or  futter  fome  ad  or  thing,  &c.  and  s^  biU  i|  ipoft  commonly  taken 
for  a  fingle  bond  without  con4ition. 

«*  On  e^terfcrift^refiitfait  per  afcnm  d§  iuxt  tsfr,**    Here  by  thii 
(2f <-•  is  implied  K>me  exceptions  out  of  this  generality,-  \i\  as  an  [i]  1%,  E.  4.  s^ 
infant  may  bind  himfelfe  to  pay  for  his  neceilary  meat,  drinke»  ap-  ax.  H.  6.  ^ 
parell,  necciTary  phyficke,  and  fuch  other  necelTaries,  and  Hkewife  ^^  9-  fol.  »7- 
for  his  good  teaching  or  inftrudionj  whereby  he  may  profit  him-  fj'^R^^'^Abn 
felfe  afterwards :  but  if  he  bind  himfelfe  in  an  obligation  or  other  \  A,  Cro.  Elir 
writing  with  a  penalty  (2)  for  the  payment  of  aqy  oi  thefe,  that  920.  a.liift.43)! 
pblieation  fh^H  not  bind  him.  \e\  Alfo  other  things  of  neceifity^  Cro.  Cha.  179. 
fhallbind  [him]«  as  a  prefentation  to  a  benefice,  (3)  for  otl^erwiie  Cro.  Jam.  494. 
the  laps  (hall  incurre  againft  him,     Alfo  if  an  infant  be  an  cxe^  f^^  picw<L 
f:utor  upon  payment  of  any  debt  due  to  the  teftator,  hee  may  make  ^5^\ 
an  acquitunce;  but  in  that  cafe  a  releafe  without  payment  b  [«]8.E.4.4. 
voyd  (4) :  and  generally  whatfoever  an  infant  is  bound  to  do  by  9-  ^*  ^"'S* 
law,  the  fame  (hall  bind  him,  albeit  he  doth  it  without  fuit  of  law.   '7«  E.^«  9* 
(5 )  But  of  this  common  learning  this  little  tail  Ihall  fuQce.  V.M^im  i'ytr 

104,  105.    (5*  Co.  29.  b.  27.  t.    $.  Co.  3.     Cra  Cha.  324.  590.  501.    Mo*  105.  Cro.  Jam.  320. 
I.  Sid.  41.259.  446.) 

<'  BfiLyl'ife  OH  reciiver  al  afcun  btmut  Wr.*'     By  this  Vr*  many  Fleu  lib.  2.  c^, 
things  are  implied*  as  that  by  bay  life  is  underilood  a  fervant  that  ^.  *  *^i\^^." 
hath  adminiftrauon  and  charge  of  lands  «)ods  and  chattels  to  make  fc^'^Fletritb'.'z. 
(he  bed  benefit  for  the  owner  againft  whom  an  adkion  of  account  cap.  64. 
doth  lie  for  the  prqfits  which  he  hath  raifed  or  made  or  might  by  41.  £.  3.  39. 

luj  46*  E.  3» 
account  40* 

(2)  [8ce  Note  33.]  (5)  See  F,  N.  B.  168.  d.  and  the  notes  b. 

(  3)  See  ace.  ant.  89.  a*  and  note  |.  thqt.      &c.  in  the  4to.  edition  as  to  in£mt*8  binding 
(4}  Ace.  poft.  264.  b.  hifflf^lf  toferye* 
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?•  ^'  «-»^'f«45-  his  indudry  or  care  have  reafonably  raifeJ  or  made,  bi§  reafonable 
t  E  'f'l'o'^  -charges  and  expences  deduced.  [/]  But  one  under  the  age  of 
(Cro! Jam.  177.  twenty  one  yeares  fliall  not  be  charged  in  any  fuch  account; 
V.  Leoo.  119  ) '  (6)  becaufe,  by  intendment  of  law,  l^fore  his  full  age  hee  halh 
[fl  I}*  ^  3*  not  ikill  and  ability  to  raife  or  make  any  (uch  improvement  and 
tufmt^.  17.E.3U  profit, 
accoiiot  II r. 
^1.  £.  3*  8.      10.  H.  4.  14,       1.  H.  4.  13.  regift.  135,     (Finch  L.  30a,  3^03.    Noy.  12.) 

An  account  againft  a  receiver  is,  when  one  receiveth  money  to 
the  ufe  of  another  to  render  an  account :  but  upon  his  account  he 
rr]43-£-3*  3'*  fl)&ll  not  be  allowed  his  expences  and  charges,  [g]  And  therefore 
^^'u'i'  ^  ^*  ^  ^^^  cannot  charge  a  baylife  as  a  receiver ;  becaufe  then  the 
iit  Ro!  Abr.  ^ylifc  fhottld  lofe  his  expencei  and  charges. 
1/9.  a.  lad  in  an  account  againA  a  receiver,  the  plaintife  muft  declare  by 

379.  4.  L«on.  whofe  hands  the  defendant  received  the  money,  which  he  (hall  not 
39.  i.Ra  Rep,  (]oe  in  the  cafe  of  a  baylife.  [b]  But  in  fome  cafe  in  an  adion  of 
ill  to  £  account  againil  one  as  nceptor  denarivrum^  he  (ball  have  allowance 

L count  127^'*  ^^  ^^^  expences  and  charges,  and  alfo  iball  account  for  the  profit 
^7.  £.  3. 22.  he  received  (7)  or  might  reafonably  receive ;  and  this  was  pro- 
>o.  H.  7.  16.  vidcd  by  law  in  favour  of  merchants,  and  for  advancement  of 
Dr*St.  U.  5.  fo.     trade  and  trafficke. 

F]eiaL2^c'af64.  ^'  if  two  joynt  merchants  occupy  their  (locke  goods  and  mer. 
^51.  5.  £.3.  !•  chandizes  in  common  to  their  common  profit,  one  of  them  naming 
lib.  intrat.  17,  htmfelfe  a  merchant  (hall  have  an  account  againft  the  other  naa»- 
>S>i9*  tng  him  a  merchant,  and  (hall  charge  bim  as  receptor  denarinmm 

Sl'^^\  "^■^'  (^^^  B-  «f  quacunque  cauja  \3  contr^Uim  ad  communem  utilitatem  ip^ 
Cro.  Jam.  410.)  fi^^^  ^'  ^  **•  f^'o^f^en  Jtcut  per  legem  mercatonam  rattonaotuttr 

monjirare  potertt, 
[i]  45.  £.  3. 10.  [1]  If  there  be  two  joyntenants  or  tenants  tn  common  of  lands, 
3.  u.  3.  27,  and  the  one  make  the  other  his  baylife  of  his  moity,  he  (hall' have 
^*  P*  V  '^'  ^^  a^ion  of  account  againft  him  as  batlife :  and  fo  are  the  bookes 
f  ^  N.  h'lii.  ^^  ^  intended,  that  fpeake  of  an  adlion  of  account  in  that  cafe.  (8) 
{Vod  1S6.  2C0.  So  as  there  be  but  three  kinds  of  writs  of  account,  viz.  againft 
k.y  one  as  gardian,  whereof  LinJeten  hath  fpoken  before  in  the  Chapter 

-  of  Socage ;  the  fecond  agalnfl  one  as  baylife ;  and  the  third  as  re- 
[Ij  13.  E.  3.  ceiver;  as  here  it  appeareth.  {k)  For  a  man  (hall  not  bee  charged 
acci.unt  76.  in  an  account  as  furveyor,  controller,  apprentice,  revc,  or  heyward. 
^'',  ^*  3-  And  to  maintaine  an  adtion  of  account,  there  muft  be»  either  a 

s!'e!'^.^46.  privity  (9)  in  deed  by  the  cotifent  of  the  partie,  for  [I]  againft  a 
8.  E.  4.  6.  b.  diflcilbr  or  other  wrongdoer  no  account  doth  lie ;  or  a  pnvity  ta 
T.  N.  B.  1:9.  d.  law  ex  proa/ijicne  iegis  made  by  the  law,  as  againft  a  gardian,  fte« 

(2.  l.iiK  379.       whereof  fufficient  hath  been  fpoken  in  the  Chapter  of  Socage.  ( 10) 
F.N.B.  ii9»c.  ^  .^  6      V     / 

1.   Ro.  Abr.  119.)  [/]  «.  Mar.  B.  account  89.       F.  N.  B.  117-      PI.  Com.  54*. 

3.  H  4.  12.      33.  H.  6.  2.       4.  H.  7.  64&C.      (F.  N.  B.  119  c.) 

[wl  Braa.  lib.         "  Ne  firra  jure  en  un  enqnejt,  lie**     Viy  this  Wr.  is  implied  a  ^172.1 
5.  f).  ^40.  b.        maxime  in  law,  [m]  quod  minor  jura're  non  pcteft.     For  example 
J ;/  i  1 3.  E.  3.        [»]  an  infant  cannot  make  his  law  of  non  Jum^oni ;  [«]  and  there- 
^  *•>  v^-  fore  the  default  (hall  not  grieve  him ;  for  feeing  the  meane  to  ex- 

!l  f  Vi^EK^r  **  cufe  the  default  is  taken  away  by  law,  the  default  it  felfe  fti^  not 
lU^Jos.  -v  prejudice 

(6)  Sec  rcc.  ant.  8S.b.  gatlve  in  charging  perfons  as  accountanta 

( ;)  S{(.  Dy.  21.  b.  tne  ear]  of  Devonihire*s  cafe  ii.  Co,  f  9,  a, 

/8)  [b'tc  Note  ^4.]  (10)  Ant.  90.  b.  ' 

(9)  bcc  a«  to  this  apd  the  king^s  prero- 
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prejadice  him.    But  yet  this  rule  hath  an  excepcion»  that  [p]  an  in-  M  VW.  dcv»nt 
fant,  when  he  is  of  the  age  of  12  yeares*  Ihall  take  the  oath  of  «p.de  ffomage 
allegeaoce  to  the  king  (i)  :  apd  this  was,  as  Bradon  {sixhtjectutdum  Sca?8<!  oit  ^* 
Zr^/j  /andli  EdwarM 'y  but  indeed  fuch  was  the  law.  in  the  time  of  Braa.  IL2. /b. 
king  Arthur.  (2)     ff  ]  An  infant  cannot  upon  his  oath  make  his  124.  Britton 
law  in  an  adion  of  debt,     [r]  And  the  hufhand  and  wife  of  full  ^O'  73>  74-  ct 
age,  for  the  debt  of  the  wiffc  before  the  coverture,  (hall  make  their  f?'*  ^y    ^^^" 

I.  H.  7. 15.        I5«  £. 4.  24.      (Poft.  295.)  [r]  46.  £•  3.  lo.       9.  £.  4.  24^      15.  £•  4.  t. 

2j.H«  3.23.         (Poft.  295.  a*     CrouElia.  161.) 
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TTEM^Jiterres  ou  tenements  foyent 
donesM  un  borne  en  U  taiUj  quel  ad 
tant  des  terrei  enfeejimple^  ef  ad  ijfue 
deux  files  et  devte^  etjes  deux  files  font 
partition  enter  eux^  ijfmt  que  la  terre  en 
feefimple  eft  allot  a  lafikfuifne  en  aU 
lowance  des  terres  «/  (3)  tenements  tailes 
al/oites  a  la  file  eigneyfij  apres  tiel  par~ 
titipn  fatty  lapuifnefile  alienajifa  terre 
enfeejmpli  a  un  auter  enfee^  4t  ad  if" 
Jm€  fits  $u  file  et  devie^  fijjue  peit  bten 
emtrer  en  um  tenements  tailes  et  ettx4e'' 
mr  et  occupier  en  purpartie  ovefquefm 
aunt.  Et  ceo  eft  pur  deux  caufes.  un 
i/iy  pur  ceo  que  Pijfue  ne  poit  aver  afcun 
remedie  de  la  terre  alien  per  fa  mere^ 
pur  ceo  que  la  tefre  fuit  a  luy  en  fee 
fimpU  ;  et  pur  tant  quj  il  cjl  un  de  les 
hiires  en  taiUy  et  rCad  ?ny  afcun  recom- 
pence  de  ceo  que  a  luy  affc'  t  dj  les  tens- 
ments  tailesy  il  eft  reafon^^  que  el  eltfa 
purparty  de  les  tenements  tailes^  et 
wifmement  quant  tiel  partition  nefait  af 
cun  difcoittinuance  ( I  )t. 

A4es  le  contrary  eft  tonus  M.  lO. 
H.  b.fciL  quele  heire  ne  poit  enter  fur  le 
parcener  que  ad  la  terre  tailcy  nus  ejl 
mis  a  formedon. 


A  L  S  O,  if  lands  or  tenements  be 
'*^  given  to  a  man  in  taile,  who  hatli 
as  much  land  in  fee  fimple,and  hath  i£- 
fue  twodaughters  and  die,  and  his  two 
daughters  make  partition  betweene 
them,  fo  as  the  land  in  fee-flmple  is 
allotted  to  the  younger  daughter  in  al- 
lowance for  the  lands  and  tenements 
in  taile  allotted  to  the  elder  daughter, 
if,  after  fuch  partition  made,  the^  yon«- 
ger  daughter  alieneth  her  land  in  fee 
limple  to  another  in  fee,  &  hath  ifluea 
fon  or  daughter  and  dies,  the  iffue  may 
enter  into  the  lands  in  taile  and  hold 
and  occupy  them  in  purparty  with  her 
aunt.  And  this  is  for  two  caules. 
One  is,  for  that  the  iflue  can  have  no 
remedie  for  the  land  fold  by  the  mo- 
ther, becaufe  the  land  was  to  her  in 
fee  Hmple  ;  and  in  as  much  as  flic  is 
one  of  the  heires  in  taile,  &  hath  no 
recompence  of  that  which  belongetli 
to  her  of  the  lands  in  taile,  it  is  reafon 
that  (he  hath  her  portion  of  the  lands 
tailed,  and  namely  when  fuch  parti- 
tion doth  not  make  any  difcontinu- 
ance. 

Bm\  the  contrary  is  holden  M.'io. 


H.  6.  Icil   t'Ht  the  heire  may  not  enter  upon  the  parcener  who  hath,  the  in^ 
tailed  land,  but  is  put XQ2^fornudon. 

''LA 


(1)  [See  Note  35.] 

(2)  See  notes  3.  and  4.  of  fol.  68.  b. 

(3)  in  L*  and  M.  inltead  of  terres  &  it 
kfutres. 


(i)t  In  I,,  and  M.  Roh.  and  the  two 
Camhnd<:e  MSS.  tliiefe  words  are  addeJ, 
de  le  tatlUf  fi  come  fera  dit  en  a^res  en  le 
cbapitre  de  dtfontinuoHce,  What  follows  in 
this  Sc6lion  is  not  ia  L.  and  M.  Roh.  nur 
tjic  MSS. 
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"    T  J  ttrrt  enfeefii^U  efi  aliot  «  la  Jiti  fidfiu.*^      It  is  firf! 
'^^  to  be  obferved  upon  this  whole  cafe,  that  the  fee  fimpte 

(4.C«wzti.hi)    hod  it  allotted  to  the  yongeft  daughter,  and  the  land  entailed  to 

the  eldeit    This  partition  prima  fadt  is  good ;  (4)  and  herein  the 

(Aat.  51.  a.)      iMurtitioii  differeth  from  the  exchange^  where  in  the  exchange  the 

eflates  maft  be  equal. 

But  fet  this  partition  by  matter  fubfeqoeflt  may  become  void- 
able (as  LiitliioM  here  pots  the  cafe).  The  eldeft  coparcener  hath 
by  the  partition  and  the  natter  fubreqoent  barred  herielf  of  her 
li^ht  in  the  fee  fimple  lands,  infomuch  as  when  the  yongeft  fifter 
alieneth  the  fee  fimple  lands  and  dieth»  and  her  iflue  entreth  into 
balfe  the  lands  entailed,  yet  (hall  not  the  eldeft  enter  into  halfe  of 
the  lands  in  fee  fim^e  spon  the  alienee :  for  by  the  alienation,  the 
pirivitie  of  the  ftate  is  deAroyed. 

^  Itpmfim  fkaUtalatem  in  fiefimfii.lSc.^    The  iaoe  law 
(P^'fl-h.)     kis,if  the  yoiugeftdaaghttr  had  made  a  gift  in  tayle,  for  there-  flj^^a 

irerfioii  expt6lant  apon  an  eftate  tayle  is  of  no  account  b  law  (a), 
for  that  it  nay  bee  cut  off  by  the  tenant  in  tayle.  Otherwiie  it  is 
•f  aA  eftate  for  life  or  ycares*  If  in  this  cafe  the  youngefl  daugh- 
ter aOon  part  of  the  land  in  fee  fimple,  and  dieth»  fo  as  a  full  re- 
C^npence  for  the  land  entailed  defcends  not  to  her  ifliie,  file  may 
waive  the  talcing  of  any  profits  thereof  and  enter  into  the  land  en- 
tailed ;  for  the  ififue  in  taile  Ihall  never  be  barred  without  a  full  re<- 
compence,  though  there  be  a  warranty  (3)  in  deed  or  in  law  de- 
fteoded.  If  on  the  other  fide  the  eldeft  coparcener  alien  the  land 
entayled  and  dyeth,  her  ifiue  fhall  have  2ifprm$d9n  alone  (4)  for  the 
whole  land  entailed;  for  fo  long  as  the  partition  continaeth  in 
force  (5),  file  is  only  enheritable  to  the  whole  land  entailed* 

<<  tt  n^admy  afiua  ri€9mptncu**    This  is  intended,  asit  appear* 


eth,  pf  a  full  recompence 


r 


»  « 

ScevMieoftl^s  <*  Thl  partithn  m  fait  a/cim  di/continmancty  And  the  rcafoa 
in  the  Chapter  of  thereof  is,  for  that  it  pafifeth  not  by  livery  of  feifin,  but  the  parti- 
SIai^*""***'  tion  is  in  truth  Icffe.  then  a  grant,  for  that  it  maketh  no  degree, 
Scctjoat    .        y^^^  ^^^  coparcener  is  in  by  defcent  from  the  common  anceiior. 

•«  Aft/  k  contrary  ift  temiM,  ^r."  This  is  no  part  of  Littleton,  and 
is  contrary  to  law,  as  appeareth  by  LittUton  himfdie ;  and  befides, 
the  cafe  intended  is  not  truly  vouched,  for  it  is  noc  in  10.  H.  6. 
19b "ft*  6.  14.      but  in  ao.  H.  6.  and  yet  these  is  bat  the  opinion  of  Newtonp. 

§h$t9n  by  the  way*    Vitle  t.  tit,  fart  i. 

(4)  [SceNotti^.)  authorities  colle6led  in  1.  Vin.  Abn  141. 

pi.  1.  to  which  add  a.  Atk.  %o6.  and  poft. 

tt73.*J  '74-b. 

{%)  ror the  tficft  of  tEis  doadne  about  (3)  [Sec  Note  37.] 

itvtrfions  on  eihitcs  tail,  and  with  what  (4)  [See  Note  3,8.] 

yatiilt^tian  it  (honlii be  uttdcrilwdt  fe^  the  (5)  See^.  176,  b.and  Sea.s74. 
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TT^  ^^^^  ^^"fi  (fit  P^^  ^'^  f ^^  ^i 

^  ferra  rette  la  folly  del  eigne  foevy 
qu€  el  voitfi^er  ou  agree  a  tiel  partis 
tiotty  ou  elpuiffiit  averji  el  voile  la  moi* 
tie  de  la  terre  enfee  fimfle  etfon  moitie 
des  terres  en  le  tailepnrfa  purpartyj  et 
ijffint  eftrefurefam  dammage. 


ANOTHER  reafon  is, forthat 
"^^  \X  fhall  be  accounted  Ae  foHy  of 
the  eldeft  fifter,  diat  {he  would  fufFer 
or  agree  to  fuch  a  partition,  where  (he 
might  if  {hee  would  have  had  the 
moity  of  Ae  land  in  fee  fimple  and  a 
moity  of  lands  entailed  for  her  part^ 
and  u)  to  be  fitre  without  lofie. 


5.b.] 


<*  TTN  attter  cast/e,  l^c"    This  is  another  itaibn  to  Drove,  that 
^  by  the  partidon  die  eldeft  daaghier  ha  A  concloded  ker  felfe, 
ai  is  aforcfaid. 

^  Sm  moieii  des  terres  «v  //  tiule**    For  if  a  writ  of  partitioo  had 
J>cene  brought,  Ae  eldeft  (hould  not  have  beene  compelled  to  take 
the  whole  eftate  in  tayle*  for  Ae  prejudice  that  might  after  enfue, 
but  might  have  challenged  Ae  oae  moity  of  the  lands  in  taile,  and 
another  moity  of  the  lands  in  foe  fimple»  and  this  fhe  mieht  doe  ex 
frovi/bne  letgie.    But  when  (he  will  not  fubmit  her  to  Ae  policie 
and  provifion  of  the  kw,  hue  betake  herfelfo  to  her  owne  policy 
aad  previioiiy  there  Ae  law  kmH  not  ayde  her,  as  here  by  Littleton 
ic  manifoftly  appeareA.     And  fo  it  is  in  the  other  cafe.     (*)  As  (*)  ^6-  B*  3^ 
if  a  man  he  foied  <^  three  mannors  of  equal  vake  in  fee,  and  tafc-  ^^^^  '3S: 
cA  wife,  and  chargeA  one  of  Ae  aaimors  wi A  a  rent  charge,  and  ^l^'  ^^^ 
dyethy  (he  majit  by  Ae  proviik»ii  of  the  hw  take  a  Aird  part  of  all  i8«  h.  6,  %y^ 
the  mannors  aAd  hold  them  di&hargcd ;  but  if  (be  will  accept  the  (Ant  31.  b. 
entire  manner  jj^arged,  it  is  tiolden  Aac  ftie  Ihali  hold  it  charged.       33*^) 

A  partition J^f  lands  Totalled  betweene  parceners,  if  it  be  equall  VyeruUvr.^t*. 
Jit  Ae  time  of  %he  partition,  ihall  bind  Ae  iftaes  in  taile  for  ever  ( i ), 
albeit  the  oneMoe  alien  her  pdrt. 

Bttt  here  it-may  be  demanded,  Aat  feeing  Littleton  faith,  that  It 
ftall  be  taken  to  be  Ae  folly  of  Ae  eldeft  parcener,  &c»  what  if  To 
be  the  eldeft  did  not  ki|ow  of  the  eftace  tayle  either  in  refpe^l  of 
Ae  aadquity  thereof,  or  for  want  of  having  of  Ae  evidence,  or  for 
any  oAec  caofe,  what  folly  caa  be  impnt^d  to  her  ? 

The  anfwer  is,  that  it  is  prefumed  in  law,  that  every  one  is  co- 
nufant  of  her  right  and  title  to  her  owne  land;  and  on  the  other 
ii4e  it  fliould  be  arre€bd  (2)  great  folly  in  her  to  bee  igsoraat  of 
)ier  owne  tide.    And  therefore  the  reaion  of  Littleton,  doth  £rmly 

(i)  Ac}c.ant.  lii.  a.    a.  Vam,  133*         (a)  (S«e  Nota  3$,] 
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A  XJXT^  fi  hemifiitjiifii  enfee  iTun 

carve  di  tirrt  per  juft  title^  et  dif- 

Jeifift  mt  enfiunt  deins  age  d'wt  duter 

carve^  et  ad  ijfue  diux  files^  et  mort^ft 

Jeifi  d*ambideux  carves^  t enfant  adoft'* 

f«r  efteant  deins  age^  et  les  files  en^ 

tr»nt  et  fint  partiti$ny  i£int  que  Pun 

earve  eft  alUtte  ed  purparty  Pun^  come 

per  cafe  al  puifne  en  aUewance  d*auter 

carve  que  eft  alUttc  a  k  pnrparty  de 

Pautery  fi  puis  P enfant  enter  en  le 

carve  dont  ilfuit  dijeififtfiir  la  peffef" 

fion  U  parcener  que  aamefine  le  carve^ 

donquesmefitti  le  parcener  poit  entreren 

tauter  carve  que  fiifiicr  ady  et  tener  en 

parcenary  cvefque  luy,    Mesfi  le  puifne 

aliena  mefme  la  carve  a  un  auter  enfee 

fimple  devant  Pentrie  Penfant^  et  puis 

P enfant  enter  fur  le  poffejjion  Palienecy 

donque  el  ne  poit  enter  en  P auter  carve ; 

purcee  que  per  fin  alienation  el  ad  luy 

tout  oufterment  difmiffe  d*aver  afiun 

part  de  les  tenements  come  parcener, 

Mesfi  le  puifne  devant  Pentrie  P  enfant 

fait  de  ceo  un  leafe  pur  terme  d'ans^  ou 

pur  terme  de  vicy  ou  enfee  taylefavant 

la  reverfion  a  luyy  etputs  P enfant  entery 

la  peraventure  auterment  ejl\  pur  ceo 

que  el  nefoy  difmiffe  de  tout  ceo  quefuit 

en  luyy  mes  ad  rcjerve  a  luy  le  reverfion 

et  lefecy  fjfr. 

enter,  there  peradventure  otherwife  it 
felfe  of  all  which  was  in  her,  but  hath 
fee,  &c. 


A  LS  O^  if  a  man  bee  feifed  in  k^ 
of  a  carve  of  land  by  juft  tide^ 
and  hee  diileife  an  infant  within  agef 
of  anothe)*  carve^  and  hath  iflUe  two 
daughters*  and  dyeth  ieifed  of  both 
carves,  the  in&nt  being  then  withiit 
age,  and  tlie  daughters  enter  and  make 
parti  tion4  fo  as  the  one  caj-ve  is  allot- 
ted for  the  part  of  the  one,  as  per  cafe 
to  the  youngeft  ih  allowance  of  the 
other  carve  which  is  allotted  to  the 
purpartie  of  the  other,  if  afterward  the 
infant  enter  into  the  carve  whereof 
hee  was  difleifed  upon  the  pofleffioh 
of  the  parcener  which  hath  the  fame 
carve,  then  the  fame  parcetler  may 
enter  into  the  other  carve  which  her 
fifler  hath,  and  hold  in  parcenary 
with  her.  But  if  the  yongeft  aliexl 
the  fame  carve  to  anotlier  in  fee  before 
the  entry  of  the  infant,  and  after  the 
infant  enter  upon  the  pofleffion  of  the 
alienee,  then  (he  cannot  enter  into  the 
other  carve ;  becaufe  by  her  aliena- 
tion fliee  hath  altogether  difmifled  her 
felf  to  have  any  parte  of  the  tenements 
as  parcener.  But  if  the  youngeil  be-^ 
fore  the  entry  of  the  infant  make  a 
leafe  of  this  for  terme  of  yeares,  or  for 
terme  of  life,  or  in  fee  t^yte  iaving  the 
reverfion  to  her,  and  after  the  infant 
is  ;  becaufe  fhe  hath  not  difmiiled  her 
referved  to  her  the  reverfion  and  the 


BEFORE  (3)  it  appeareth  that  when  the  privity  of  the  cftate 
is  deftroyed  by  the  feoffment  of  one  coparcener,  tliat  upon 
evidion  of  a  nooity  by  force  of  an  entayle  againll  the  other  (be  fiiall 
not  enter  upon  the  alienee.  But  in  this  cafe  that  Littleton  here 
putteth,  when  the  privity  of  the  flaie  remaineth,  and  the  part  of 
L'^  I  to^'  *  jjjg  Qjjg  |j  evifled,  (•)  fhc  (hall  enter  and  hold  in  coparcenary  with 
»cr       e  n.       j^^^  other  coparcener ;  and  fo  it  is  in  the  cafe  of  an  exchange.     By 

reafon  of  the  ^c,  in  the  end  of  this  Se^ion  there  may  two  quef- 
tions  be  julUy  demanded. 

What  if  the  whole  eftate  in  part  of  the  purparty  of  one  parcener 
be  evicted  by  a  title  paramont;  whether  is  the  whole  partition 

avoydeda 

(3)  Ant.  171.  b# 


lib.  4.  to.  Illy 
tS2.  Bailard  s 


t 
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avoyded,  for  that  Littleton  here  patteth  the  caie  that  the  wliole  pur- 
parcie  of  the  one  is  defeated  ? 

The  fecond  qaeillon  is^  whether  if  but  part  of  the  (late  of  one 
coparcener  be  evifled,  as  an  eflate  in  taile,  or  for  life,  leaving  a 
reverfion  in  the  coparcener*  whether  that  ihall  avoid  the  pariitida 
in  the  whole  ? 

To  the  firft  it  is  anfwered,  that  if  the  whole  eflate  in  part  of  the 
urparty  bee  evi^d,  that  (hall  avoyd  the  partition  in  the  whole, 
ee  it  of  a  mannor»  that  is  entire,  or  of  acres  of  ground,  or  the 
like,  that  bee  feverall ;  [;i]  for  the  partition  in  that  cafe  implyeth  [»]  i}-  B.  4.  }• 
for  this  purpofe  both  a  warrantle  and  a  condition  in  law  (4},  and  4^-  ^^*  ^^*. 
either  of  them  is  entire,  and  glveth  an  entry  in  this  cafe  into  the 
^4*   ^*  J  ^^^^^*     ^^^  ^^  ^^'^  ^^  beene  lately  refolved  [0]  both  in  the  cafe  [0I  Baftard*t 
of  exchange  and  of  the  partition.  <»*«  l'>*>«  4-  ^ol* 

To  the  fecond,  if  any  eflate  of  freehold  be  evifted  from  the  co-  '*** 
parcener  in  all  or  part  of  her  ^urparty,  it  (hall  be  avoyded  in  the 
whole.  ( I )  As  if  ^.  bee  fsifed  in  fee  of  one  acr^  of  land  in  pof- 
fedion,  and  of  the  reverfion  of  another  expectant  upon  an  eflate  for 
life,  and  hee  dllTeife  the  lefTee  for  life  who  makes  condnuall  clayme  ; 
A.  dyeth  feifcd  of  both  acres,  and  hath  IfTue  two  daughters ;  par> 
tition  is  made,  fo  as  the  one  acre  is  allotted  to  the  one,  and  the 
'  other  acre  to  the  other ;  the  lefFees  enter :  the  partition  is  avoided  r.-j  »  a  j. 

for  the  whole,  and  fo  lilcewife  hath  [/]  it  beene  lately  refolved.       cJii,  ubi  fupn; 

[f  ]  Yet  there  is  a  diverfity  betwecne  the  warranty,  and  the  con-  MVidcc.E.'t. 
dition  which  the  law  creatcth  upon  the  partition.    Where  one  co-  iit. Voucher  149! 
parcener  taketh  benefit  of  the  condition  in  law,  (2)  (he  defeateth  the 
pariition  in  the  whole.     But  when  (hee  voucheth  by  force  of  the  (6.  Co.  la.  b. 
warranty  in  law  for  part,  the  partition  fhall  not  bee  defeated  in  the   i.Ro.Abr.  8ij. 
whole,  but  fhee  (hall  recover  recompence  for  that  part.    And  there-  4«  C<>«  ***•) 
in  alfo  there  is  another  diverfity  betweene  a  recovery  in  value  by 
force  of  the  warranty  upon  the  exchange  and   upon  the  partition. 
for  upon  the  exchange  he  (hall  recover  a  full  recompence  for  all 
that  he  lof^th.     But  upon  the  partition  (he  (hall  recover  but  the 
xnoity,  or  halfe  of  that  which  is  loft,  to  the  end  that  the  lofle  may ' 
be  equall. -(3) 

Many  other  diverfities  there  be  between  exchanges  and  parti-   x8.  £.  2.  eTt» 
tions ;  for  there  are  more  and  greater  privities  in  cafe  of  partitioni  Aid  171. 
in  perfons  bloud  and  eftates,  than  there  is  in  exchanges ;  all  which  }^  ^'  ^'  *^* 
were  too  tedious  to  rehcarfe  in  this  place,  feting  fo  much  as  hath  '     ^  ^^    ' 
beene  faid  herein  is  fufficient  for  the  explanation  of  the  cafes  of  par- 
tition which  Littleton  hath  put. 

«*  Donques  el  tie  feet  enter  em  Vamer  fAr<ve,  i^c,**  "By  tht«  is  alfo 
approved  that  which  hath  beene  often  faid  before,  that  when  the 
whple  privity  betweene  coparceners  is  de(iroyed»  there  ceafeth  any 
recompence  to  be  expeded  either  upon  the  condition  in  law  or 
lyarraaty  in  law  by  force  of  (he  partition. 

^  Piw 

U)  That  ill  a  condition  to  give  n-cntry  {9)  That  is,  fy  entry. 

and  a  warranty  to  vouch  an^  have  recQm-  (3)  Sec  ace,  the  cafe  of  dower  poft.  384.  b. 

pence.    Seepoft.  384.  a.  $ire  alfo  the  provifion  in  favour  of  the  Lord 

,  for  the  third  part  not  devifable  by  the  Itatutt 

[»74.  aO  ff  willf  34.  aud  ^5.  H.  8.  §.  3.  f.  xi. 

(1)  [See  Note  4P0 

Vci^.r.  Kk 
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(Poft.  143.  b.)  **  Pcrfnn  alimdhcn  el  ad  luy  tout  ouftermpU  difiniffk  J^a'Vir  a/am 

pari  at  Us  tentmints  com: parcentr-**     tfircupon  it  foiloweiii,  that  if 
one  parc(?ncr  makcth  a  feoftcmeni  in  fee,  and  after  her  feoffee  is 
[r]4i  E.  3.24.  impleaded  and  voucheth  ihT  fcolfor,  [/]  fhe  may  have  aid  of  her 
11.  H.  4.22, 23.  coparcener  lo  deraignc  a  warranty  paramount,  (4)  but  never  to  re- 
in h  ^"^*1\^'  cover  pro  rata  againil  her  by  force  of  the  warranty  in  law  upon  the 

*  ^  •*'■*  -^     partition  i  iot  Littleton  here  faith,  that  by  her  alienation  &e  hath 

difmlHcd  her  felfe  to  have  any  part  of  the  land  as  parcener,  and 
wiili'iut  queftion  as  parcener  flic  null  recover  pro  rata,  upon  the 
warraity  in  law.  ngainil  the  other  parcener.  ! 

And  yet  in  fume  call!  the  ftOilcc  of  one  coparcener  fhall  have  aid 
of  ih;j  othtT  parceners  to  dera'gne  the  warranty  paramount.    And 
r*j43.  E.3,13.   therefore  [aj  if  there  be  two  coj  arceners,  and  they  roLke  parti- 
p^^,"^*  tion,  and  the  one  of  them  enftoftcs  her  fonne  and  heire  apparent 

t'  E  1  7?  ^"^^  cli'-ih,  the  fcn.ne  is  'mpItaJtH',  albeit  he  be  in  by  the  f^ifement 

38. E.  3.  i7,&c.  of  hi.s  mc;thT,  vvit  fhcil.  he  pray  in  ayd  of  the  other  coparcener  to   [^174.  h{ 
r^l  ^2  E/i.tit.   ^^^^'C  the  wai'r  a'.U)  i.sramouni;  and  iMc  reafon  [^J  of  ihe  granting 
Aid  17S.  of  this  aid  i»,  lor  that  tlie  warranty  betweene  the  mother  and  the 

3.  E.2/ibii«.i63.  fonne  is  by  law  .iJ.ullcu,  (1)  and  therefore  the  law  giveth  the  fonne 
(Poft.  384.6.)      albeit  he  be  in  by  fcoifmcnt,  to  pray  in  a>d  of  the  other  parcener* 

to  deraignc  the  warranty  pararooutu  ;  wherein  is  to  bee .  obferved 
the  great  equity  of  the  common  law  in  this  cafe ;  I 

Ipfte  etenim  leges  evpiunt  ut  jure  rcganfur, 

[•]«  H.6.  16.       [*]  But  if  a  m$n  be  fcifed  of  lands  in  fee,  and  hath  liTue  two 
h^o^^(]  9  b.        daughters,  &nd  make  a  gift  in  tatle  to  one  of  them,  and  dye  ieife.d 

•  Manfcra  cafe.)    ^f  jj^g  rcverfion  in  fee  which  defcends  to  both  fillers,  and  the  donee 

or  her  iffue  is  impleaded,  (he  (hall  not  pray  in  ayd  of  the  other  co- 
parcener, cither  to  recover  ^ro  ra/d.  or  to  deraigne  the  warranty 
paramount ;  for  that  the  other  fifier  is  a  Aranger  to  the  (late  taile, 
whereof  the  eldeil  was  'fole  tenant,  and  never  paiticion  wa^  or 
could  be  thereof  made.  (2) 

(Ant.  173  1.)  "  Me  J  fi  Upu'tfiie  de<vant  l*intr:e  P  enfant  fait  ie  ceo  un  Uafe^He. 

eu  en  fee  taile  fa'vant  U  revc  fion  a  hy,  ^c, "  Thi»  (  u  pv>n  that  which 
■  ha»h  Lccnc  laid)  (3)  ncedeth  no  explanation.  Only  this  is  to  be 
obfervcd,  that,  albeit  it  is  in  the  power  of  tenant  in  taile  to  cut 
off  the  rcverfion,  yet  if  the  infant  enter  before  it  be  cut  off,  the 
law  hath  fuch  confideraiion  of  this  revcrfion,  that  (he  that  lofcth 
it  (hall  enter  into  her  iifler's  part,  and  hold  with  her  in  copar- 
cenary, for  that  the  privity  betweene  them  was  not  wholly  de- 
Ilroycd.  (4) 

(4.)  See  31.  H.  8.  c.  1.  f.  3.    4..H,  7.  3.  a.         (2)  S<e  poft.    177.  b.  eonira  as  to  layd 
and  Plowd.  Manfcr»cafe  7.  a.  &  b.  given  in  frankmarriage.     Sec  alfo  a.  H.  6. 

16. 
ti74-b.]  '  (^)  Ant.  173.  a.andnotei.theii^ 

(1)  A«c.  poft,  3^0.  a.  (4)  See  ant.  103.  a.  &  b. 
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TTEM^  ft  foieni  trois  ou  quater 
■  parcemrs^y  ^c.  que  fint  partition 
enter  euxyfile  part  JCun  parcener  foit 
defeat  per  tiel  byal  entriey  elpoit  enter 
€t  occupier  les  auters  terres  ovefque 
touts  les  auters  parceners^  et  eux  com^ 
feller  defaire  novel  partition  de  les  aU'^ 
ters  terres  enter  eux^  Vc- 


A  L  S  O,  if  there  be  three  or  foure 
coparceners,  &c.  which  maka 
partition  betweene  them,  if  Ae  part 
of  the  one  parcener  be  defeated  bv 
fuch  lawful!  cotrie,  (he  may  enter  and 
occupie  the  other  lands  with  all  the 
other  parceners,  and  compell  them  to 
make  new  partition  4>etweene  them  if 
the  other  lands,  Sec* 


"    INTER  eux,  W^/*     This  lie.  implieth,  that  fo  it  is  be- 
-^  tweene  the  fiirviviog  parceners  and  the  heires  of  the  other«  or 
ketweene  the  heires  of  parceners^  all  being  dead* 


Se6l«  264* 


IT  EM^fi  font  deux  parceners^  et 

Fun  prent  laron^  et  le  hafon  et  fa 

fefne  out  iffue  enter  euxj  et  la  feme  devy^ 

et  le  baron  fiy  tient  eyns  en  le  moity 

come  tenant  per  le  curtefie<i  en  ceo  cas  le 

parcener  quefurvefquifl  et  le  tenant  per 

le  curtefte  hten  poient  faire  partition 

enter  eux^^c*     Et  Ji  le  tenant  per  le 

curtefte  ne  t;oit  agreer  al  partition 

cPeJlre  fait^  dcnques  le  parcener  que 

Jurvefqueji  pott  aver  enpers  U  tenant 

per  le  curtefte  briefe  de  partitione  faci- 

endd,  &c«  et  luycompeller  de  faire  par* 

tition*    Mesft  U  tenant  per  le  curtefte 

.  voile  aver  partition^  enter  eux  d^efire 

fait^  et  le  parcener  que  Jurvefqui/l  ne 

.  voit  ceo  aver^  donque  le  tenant  per  le 

curtefte  n*  aver  a  afcun  remedy  pur  aver 

partition^  &c.     Car  il  ne  poit  aver 

briefe  de  partitione  facienda,  pur  ceo 

que  ilrf  eft  parcener*     Car  tiel  briefe 

gift  pur  parceners  tantfilement.  Et  ifftnt 


J^  LS  O)  if  there  be^  two  parce- 
ners, and  the  one  taketh  huf- 
band,  and  the  huftand  and  wife  have 
iffiie  betweene  them,  and  his  wife  di- 
eth,  and  the  hmfband  keepes  himfelfe 
in  as  tenant  by  the  curtefie,  in  this  cafe 
the  parcener  which  furviveth,  and  the 
tenant  by  the  curtefie  may  well  make 
partition  between  them,  &c.  And 
if  the  tenant  by  the  curtefie  will  not 
agree  to  make  partition,  then  the 
parcener  which  furviveth  may  have 
againft  the  tenant  by  the  curtefie  a 
writ  de  tartificne  faciendd^  tsfc,  .and 
compel  mm  to  make  partition*  But 
if  the  tenant  by  the  ci^rtefie  'wpuld 
have  partition  to  be  made  betiveen 
them,  and  the  parcener  which  fiirvi- 
veth  will  not  have  this,  then  the 
tenant  by  the  curtede  cannot  have  any 
remedy  to  have  partition,  &c.  For 
hee  cannot  have  a  writ  of  partitione 


poyesveyer^  que  bri^e  de  pTatitlonc  h'*   facienda^  becaufe  he  is  no  parcener, 
ciendd  gft  envers  tenant  per  le  curte^    For  fuch  a  writ  lyeth  for  parceners 
ftey  et  uncore  il  pufne  ne  poit  aver  tiel    only.     And  fo  you  may  fee,  that  ji 
briefe.  writ  of  partitione faciendaly  cth  agaixiil 

(enant  by  thf  w^^&^  snd  yet  he  bimlelfe  cannQt^b^vc  the  like  writ. 


|tk 


IE 
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**  T  E  haron  fiy  tient  eins  come  tenant  pur  le  curtefieJ**  This  is  no 
[^]  14.E.  3.S9.  -^-^  feverance  of  the  ftatc  in  coparcenary,  f  ^]  for  the  other  co- 
31.  E.  3.  parcener  and  the  tenant  by  the  curtefie  ihall  be  joyntly  implead- 

Br^fe  339.  ^  .  ijjjj.  i^g  j^jI^  continue  the  ilatc  of  coparccnaiy,  as  the  other 

T9  H%!1*6.  parcener  did.  (5) 
3.  H*  6«  26« 

•:3.  H.  6.  AfT.  1.  ««  Vers  le  tenant  per  le  curtefie  brief  de  fartititme  facknda,  l£cV 

3"y.  H.  6.8.  ^txt  by  the  ^>.  is  implyed,  that  albeit  that  the  tenant  by  the  car- 

I Airt  167^  \  ^^^*  ^  ***  eftrangi  r  in  blooc^,  yet  the  [r]  writ  1//  pftrtitione  faciem.a 

*  *          '  clearly  lies  againll  the  tenant  by  the  curtefiet  bccaufe  he  conti- 
I  !?<.  13.  ^^*  "^^^^^  the  eftaie  of  coparcenary. 

16.  £•  3*    Aid.  129.        19.  E.  3*  ibid.  144. 

%%%  E.  3.  5.  If  two  coparceners  be,  and  one  doth  alien  in  fee,  they  are  te- 

nants in  connmcn,  and  fcverali  writs  oi pr^ci^e  mud  be  brought 
againfl  ihcm  ;  (i)  and  ytt  the  parcener  (hal  have  a  writ  of  paiii- 
cion  agpind  the  ahenec  at  the  common  law,  which  is  a  far  ilronger 
cafe  then  the  cafe  put  of  tenant  by  the  curteiic. 

"  Tiel  brief e  gift  pur  pi  rceners  iavtfJemint,^^     Hereby  it  appear- 

eth,  that  neither  the  tenant  by  the  curtefie,  nor  (much  leffe)  the 

alienee  of  a  coparcener  (hall  have  a  writ  of  partitione  faciendd  rx. 

the  common  law ;  {a J  for  l^ittUion  faith  here,  that  fuch  a  writ  ly- 

[•]  3*  ^'  3'*7»  cth  onely  for  parceners,  [•]  but  it  may  be  brought  by  a  parcener 

ft'  'Kt  D  ajtainft  ftranireror  as  It  appeaieih  before.     But  a  nuper  oltit  and  a 

•rJawd.  306;  b.)    ratiouaktb  par  it  (3)  flo^  lye  oncJy  betweene  two  coparceners  oa 

both  fides.  \     . 

.Dier  I.  Marie    ,    If  three  coparcepers  oe,  and  the  eldell  doth.purchafe  the  pan  of 
'9S.  the  ycungeil,  the  elde^,  having  one  part  by  dclcent  and  the  other 

by  purchafe,  (haU-  fiave  a  writ  of  panition  at  the  common  law 
'Ir.  N.  E.  ca.  againft  the  other  middle  fiilcr,  etfic  dejmilihui.  And  fo  it  is  in  a 
■Rfgiftr.  far  ftronger  cafe,  if  there  be  three  coparceners,  and  the  cJdell  tak- 

eth  hu(band,  and  the  huft)and  purchaie  the  part  of  the  youngc!l, 
the  hufband  for  his  part  is  a  llranger  and  no  parcener,  and  yec 
he  and  his  wife  fhaU  have  a  writ  of  partition  againil  the  middle  lif- 
ter at  the  common  law,  becaufe  he  is  feifed  of  one  part  in  the 
right  of  his  wile  who  is  a 'parcener.  (4) 

'*  Fur  aver,  partition,  i^cJ*  Here  by  this  lit.  is  included  all 
others  that  be  Grangers  in  blood,  whether  they  come  to  their 
eftates  by  purchafc  or  by  ad  in  la«v.  Since  Little/ on  wrote,  by  the 
^i]  3x.H.d.  ibitutcs  [d]  one  joyntenam  or  tenant  in  common  may  have  a  writ 
•cap.i.  3».H.8.  of  partition  againft  the  other  j  and  therefore  at  this  day  the  alienee 
s*A  ^**  ^*^*  of  one  parcener  may  have  a  writ  of  partition  againft  ihe  other  par- 
>e  .  »9o.  ccner;  oecaufe  they  are  tenants  in  common  :  and  the  like  had  becnc 

t*]  !Ut.Parl.     attempted  in  former  parliaments  [•],  but  prevailed  not  untill  thcfc 
«i;lt.  s.nu.  8a;  latter  ftatatei. - 

f^J  Brooke  tiu         M  The  tenant  l>y  the  curtefie  ftiall  have  a  writ  of  partition  upon 
f4rtidoii4i.        the  f^atute  of  32.  H.  8.  ca.  37..  for  albeit  he  is  neither  jointenant    '"175, 

nor  tenant  in  common,  for  iJ>at  a  precipe  lycth  againll  the  parcener   *• 

*  (5)  Acc.poK.  175.  b.    Sec  alfofo.  I9X.     PoO:.  192.2. 

It.  and  Bro.  Joinder  iu  adion  +0.  (2)  Sec  ace.  Dy.  98.  h. 

<        .-.  ■  <3)  Secant.  164..  b, 

li75-  a-l  •  -    .  (4)  Sc-e  in  F.  N.  B.  62.  S.  the  fcnn  of 

(1)  Ace.  ant.   167,  b.     But  it  is  no  the  writ  in  fuch  a  cafe. 
..finrer^nccy  if  the  alienation  bt  only  for  jifp. 


Lib,  3.  Of  Parceners.  Scft.  264* 

and  tenant  by  the  curteiie,  as  hath  been  faid,  yet  he  is  in  eqnall 
tnifchiefe  as  another  tenant  for  life. 

[/]  If  there  be  three  coparceners  and  a  ftranger  parphafc  the  f^]  Mich.  7.*^ 
part  of  one  of  them*  he  and  one  other- of  the  coparceners  (hall  not  ^  ^l'«-   Bcnd- 
joyne  in  a  writ  of  partition,  neither  by  the  common  law/ nor  by  ^^^ IPq^  i^^l' % 
force  of  the  flatute;  for  the  words  of  the  preamble  of  the  ftatute  jjj^^  3.  Mari« 
be  Caiui  none  of  them  by  the  lain  doth  or  may  knotuo  their  fetjerall  pariSt   nS.  A.  &  7. 
l^Cm  and  cantt9t  by  the  la^ws  of  this  rcalme  make  partition  thereof  Eii«.  %^y 
m:ithout  other  of  their  mutuall  ajfentst  l^cj     Now  in  this  cafe  the 
one  of  the  plaintifes,  viz.  the  parcener*  may  have  a  writ  of  partition 
at  the  common  law,  and  the  other  parcener  being  a  purchafer  may 
have  it  by  the  fbitute ;  and  therefore  they  ihall  not  joyne  in  OAt 
writ, 

(i)  S,  C,  is  alfo  in  Dy.  a6e.  b« 


K  k  3  Chap. 
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Chap.  1. 


Parceners  by  Cuilofne. 


Sedt.  265. 


^  Joni^  hu  home  fit/re  in  fupmfle^ 
0U  en  fee  taile^  de  ierres  ou  tenements 

Juefont  de  tenure  off  el  gavelkind  deins 
r  county  de  Kenty  et  ad  ijjue  divers 
jits  et  devie^  tielx  terres  6u  tenements 
difcenderont  a  touts  les  fits  pir  le  cuf- 
tomej  et  ovelment  enheriteront  et  fer^ 
ront  partition  enter  eux  per  le  cujlome^ 
ficome  females  ferronty  et  brief e  de  par- 
titiont  &cienda  gift  en  ceo  casj  ficome 
gnter  females.  Mes  il  covient  en  la 
declaration  de  faire  mention  de  le  tuf^ 
tome,  Auxy  tiel  cujionu  eft  en  auters 
tieuk  d^ Engleterre.  Et  auxi  tiel  cuf» 
tome  ejl  en  North  GaleSy  £5ff.  (z) 


PARCENERS  ^r  the  cuftome 
are,  where  a  man  feifed  in  fee 
fimple,  or  in  fee  tayle,  of  lands  or 
tenements  which  are  of  the  tenure 
called  gavelkind  within  the  countie  of 
Kent,  and  hath  iflile  divert  fonnes 
and  die,  fuch  lands  or  tenements  (hall 
defcend  to  all  the  fens  by  the  cuf- 
tome,  and  they  (hall  equally  inherit 
and  make  partition  by  the  cuftom,  as 
females  (hall  do,  and  a  writ  of  par- 
tition lieth  in  this  cafe  as  between  fe- 
males. But  it  behboveth  in  the  de- 
claration to  make  mention  of  the  cuf- 
tome.  Alfo  fuch  cuftome  is  in  other 
places  of  England,  and  alfo  fuch  cuf- 
tome is  m  North-Wales,  (3)  &c. 


(l.  Sid.  136. 
Ant.  140.  a.) 
See  bcf'orr  all  the 
ancient  authors 
•f  the  law  con- 
cerning gavel- 
kind obi  iu|.'ra* 
Lambert  verbo* 
•Terra  en  fcript. 

SI.  £.  4.  5^.  b. 
Plo.  Com.  i29.b. 
sn  Buckleiscafe. 
Vi(i*>.  Sect.  8. 
verfus  finem. 
(i.  Sid.  138. 
Poar.  Flac. 

r^]Berochefcire« 

H  reford. 

fij  Lamb.  verb. 

Welflxmcn  Sil- 
tefterCiraldus. 


u 


TUf^  ^  il  eo<vietU  en  le  declaration  de  faire  mention  de  la  cuftome** 
•*  ^*  Well  faid  Littleton,  [g]  that  he  in  his  declaration  maft  make 
mention  of  the  cuftome»  as  to  fay,  that  the  land  is  of  the  cuftome  of 
ga'velkinde ;  but  hee  fliall  not  prefcribe  in  it.  And  fo  is  it  of  Burgb 
Englijh,  And  thefe  two  vary  in  that  point  from  other  cuftomes  ; 
for  the  law,  when  they  are  generally  alledged,  taketh  knowledge  of 
thefe  two.  (4) 

In  \h\  Dcmefday  it  is  thus  faid,  duo  fratres  tenuerunt  in  paragi^ 
(5)  i^i/^M  babuit  aulamfttam,  et  potuerint  ire  quo  *voluerint, 

*•  j^ttxy  tjel  cuftome  eft  en  auters  lieux  AngleterreJ**  Of  this  foffici- 
ent  hath  beene  faid  before.  (6) 

"  North  Gales;'  Wales,  fFallia.  It  comrocth  [/]  of  the  Saxon 
word  wealth,  which  fienifieth  feregrinus,  or  exterus ;  for  the  Saxons 
fo  called  ihem,  because  in  troth  they  were  ftrangers  to  them,  being 
the  remair.e  of  the  old  and  ancitrnt  Britons,  a  wife  and  warlike  na- 
tion inhabiting  in  the  weft  part  of  England.  Thefe  men  have  kept 
their  proper- language  for  above  thefe  thoufand  ycares  paft;  and 
they  to  this  day  call  us  Engliflimen  Satfons  (that  is)  Saxons.  And 
the  like  cullome,  as  our  author  here  faith  was  in  North  Wales,  was 
alfo  in  Ireland  ;  for  there  the  lands  alfo  (which  is  one  marke  of  the 
ancient  Briitons)  were  of  the  nature  of  gavelkinde:  but  where  by 

their 


(2)  Tn  L.  and  M.  and  the  two  MSS.  it  is 
m  tiortkum^erlanJ  tt  North  fTaleZf  &c, 

(3)  [S^**^  Note  41.] 
(4.}  [See  Note  4.1.] 
(0  [SttNotC43.] 


(6)  Ant.  14.  a.  and  140.  a.  See  a]/b 
book  I.  chap.  7.  of  Robinfon  on  Gavelkind, 
where  the  reader  will  fee  a  moft  learned  dif. 
fertatio^  on  the  origin  antiquity  and  uxuver* 
fality  of  partible  dcfcents* 
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fea.  266. 
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'tthtir  Brei^oH  law  the  baftards  inherited  with  their  legitimate  Tons,   Vide  Sea.  212. 
^•J  as  to  the  baftards  that  culiotnc  was  abolilhed.  (i),   And  agreeing  •  Stat.  Walii«, 
with  Liitliton  in  this  point,  fee  an  old  ftatute.  *  fitter  ujitatum  eft  an.  12.  £.  i. 
,  in  IVtdLd  quam  in  Anglid^  quoad JuzccJJi .mm  hareditatis^  eh  quod  ban* 
ditas  partihilis  eft  inter  b^treaes  mct/culos,  et  a  tempore  cujus  non  extitit 
memoria  partibilis  extitit^  dominus  rex  non  vult,  quod  confueiudo  ilia 
ahrogetur^ed  qubd  baredilata  te.tmneant pariibiUs  inter  conftihiin  hart^ 
descent  fieri  conjucvt^  et  fiat  partitio  iliius  fee  ut  fieri  confitevit.  (2) 

■ 
*«  Parceners  per  k  cuftome^l^c,^*     Well  fayd  Littleton^  **  by  the 

coftome,"  for  Ions  are  parceners  in  refpedt  of  the  cuftome  of  the 
fee  or  inheritance,  and  not  in  rcfpstl  of  ilieir  perfons,  as  daugh- 
ters and  (illers,  &c.  be.    [^b]   Et  Junt  participes  quafe  partem  capi^   [b'\  Brafl.  T.  5. 
intes,  Uc,  rat ione  i /feus  rei  qua  part ^b 'lis  eft,  et  non  ratione  perfona-   *«.  428.    Brie. 
rum,  qua  non  funt   quafe  unus  hires  et   un.tm  corpus,  fed  diverfe  <;*P- 7''  f^«t- 
baredes,  ubi  tenementum  pariibde  eft  inter  piures  cobaredes  petent^s,  .      5"  ^*f  *  ^* 
qmi  dejctndumt  di  iodemftipite  et  Jhnper  jolent  di  vidi  ab  antiquo. 


Seft.  266. 


TTEM^  !l y  ad  autn  part ic ion  quel 

eft  d'auter  nature  et  d* outer  forme 

que  afcuns  des  partitions  avaunt  dits 

font.     SicoTKe  home  feifee  de  certain  ter~ 

res  enfeeftmple  ad  ijjue  deux files^  ct 

Peigre  eft  mary^  et  le  piere  dona  parcel 

defies  terres  a  le  baimi  ove  fa  file  en 

frankmariagc^    et  morujl  feijie  de  le 

remnant^  le  quel  remnant  eft  de  pluis 

greinder  value  per  an  que  font  ks  ter^ 

res  dones  en  frankmariage^ 


A  L  S  O,  there  is  another  partition 
"^^  which  is  of  another  nature  and 
of  another  forme  then  any  of  the  par- 
titions aforefaid  be.  As  if  a  man 
feifed  of  certaine  lands  in  fee  fimple 
hath  ilFue  two  daughters,  and  the 
eld  eft  is  raaried,  and  the  father  giveth 
part  cf  his  lands  to  the  hufband  with 
his  daughter  in  frankemariage,  and 
dyeth  feifed  of  the  remnant,  the  which 
remnant  is  of  a  greater  yearv;ly  value 
then  the  lands  given  iafrarskmariage* 


*'     T\ONA  parcel  de  fies  terres  a  le  baron  ove  fia  file  en  firank^ 
"^^   maria^te*^ 

Here  it  appearcth,  that  a  gift  in  frankemarringe  may  be  made 
aier  mariagc,  as  hah  bcene  fayd  in  the  chapier  of  Fee  Tayle.  (3) 

"  Le  quel  remnant  eft  de  pluis  greinder  'value  per  an,  ^f."  Ad- 
mit, that  the  lands  given  in  frankmariage  are  of  greater  value  than' 
the  laiids  defccnded  in  fee  fimple,  Ihailthe  other  filler  have  any  re- 
medy agairiil  the  doners?  U  is  plaine  Ihc  (hall  not;  becaufc  it  is 
-  lawfuil  for  a  m.;n  to  difpofe  of  his  own  lands  at  his  will  and  plea- 
fure. 


(i)  [Sec  Note  44.] 

(z)  See  ant«  175.  b.  note  4. 

(3)  See  ant.  21.  b.    See  alfo  ace.  as  to 


dower  ex  ajfenfu  patris  after  mairiage  F,  N. 
fi.  X51.L* 
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T^N  Ciltafe^  U  hfiron^  fit  U  fcffUj  T  N  this  cafe,  neither  the  hufband^ 
^^  aver  a  runs  pur  lour  purpart!  e  de         nor  wife,  (hall  have  any  thing  for 

It  dit  remnnnty  fimn  qu:  \h  vo'ilent  their  purpartic  of  the  faid  remnant, 

mtUr  lour  ierret  dones  en  frankmari:  unlcfs  they  ^ill  put  their  lands  given 

cgi  en  hotchpot  ovefque  le  rcmnnnt  de  in  frankmariage  in  hotchpot j  with  the 

ia  terre  ovefquefafier,     Etji  i^tnt  Us  remnant  of  the  land  with  her  fifter. 

ne  voiUnt  fayrey  donques  b  puijne  poet  And  if  they  will  not  doc  fo,  then  the 

temr  it  occupier  menu  Ic  remnande^  ef  youngeft  may  hold  and  occupie  the 

pnndra  a  luy  les  profits  tantfoUment,  fame  remnant,  and  take  the  profits 

Et  il/emble^  qi/e  cejl  parol  {hotchpot)  onely  to  her  felfe.     And  it  fecmeth, 

ifi  en  Engli/h  «a  pudding  *,  car  en  tiel  that  this  word  (hotchpot)  is  in  £ng« 

pudding   n*eji  communement  mife   un  li(h  a  pudding;  for  in  this  pudding  is 

chofe  tantfolementy  mes  un  choje  ovefque  not  commonly  put  one  thing  alone, 

autres  chofes  enfembh.     Et  pur  ceo  il  but  one  thing  with  other  things  toge- 

tovient  en  tiel  cafe  de  mitter  les  terres  thcr.     And  therefore  it  behooveth  in 

denes  en  frankmariage  ovefque  les  an-  this  cafe  to  put  the  lands  given  in 

ters  terres  en  hotchpot,  ji  le  haron  et  frankcmariage  with  the  other  lands  in 

fa  feme  vMent  aver  afcun  part  en  les  hotchpot^  if  the  hufband  and  wife  will . 

auters  terres*  have  any  part  in  the  otlier  lands. 

*'    TT^  ^'^  ^^fi*  ^^  ?flrc«,  ne  le  feme,  a*vera  riens  fur  hur  purpart 
[i]  %,  H.  3.  f'^f  t5f."  [1]  This  gift  in  frankmariage  (hall  prima  facie 

breve  SSo.  be  intended  a  fufHcient  advancement ;  and  therefore  the  remnant 

34.  E.  I.  nitper  ftjall  dcfccnd  to  the  other  coparcener,  onely**  with  this  provifion  in 
cbi^t  1 5.  adjudge  j^^y  ^^^,-^^  annexed,  that  if  the  donees  will  put  the  land  into  hoich-  fi^g,  b 
to.  Alf!  t?  f  A.  t^*  ^^^  ^^  ^^.  out  of  the  remnant  make  up  her  part  eqoall.  But  L  ' 
Vi.  10.  £.  3.  the  donees  mufi  doe  the  firil  a£l,  and  int]ie  meane  time  the  whole 
38.  &30.  Aft  7.  fee  fimple^land  defcends  to  the  other.  And  this  is  warranted  here 
Brafton  lb. »,  ^y  Littleton^  viz.  that  the  donees  (hall  have  nothing  for  the  pur- 
foL  laS  Bnt  panic  of  the  remnant,  unlefle  they  will  put  their  lands  given  in 
ca.ya.  Fieta*  frankcmariage  in  Ltcbfot  fo  as  the  donees  muft  doe  the  firft  aft; 
lib,  6.  up. 47.     and  mere  exprefly  after  in  this  Chapter,  (i)  where  he  direftly  faith, 

that  the  other  filKr  fhall  enter  into  the  remnant,  .liid  them  to  oc- 
cupy to  her  owne  ufe,  uniede  the  hufjand  and  wife  will  put  the 
lands  given  in  frankmariage  into  botchi»ot»  And  herewith  agrecth 
Fhta,  (2)  who  iaith,  cum  dicat  teuens  cxj^icndo^  quod  non  tcnetur  pe- 
tentt  re/pQuderCt  quia  A.  panic: pern  Lithet,  <^c.  reflicjri  pcterit  a  pe* 
tunte  qCoJ  pr^'dict^  A,  truet  quanda'H  pa*t  m  in  vuir.tagium  de  com^ 
miui  h<e,\ditattt  nee  *vult  lilud  in.  partem  po/ien.  And  Ikyc  are  three 
things  (that  1  may  fpnake  once  for  all)  to  be  obfcrvcd.  Firft, 
that  in  this  fpcciall  ca(e  wh;.Te  there  be  iwo  daMghters,  one  of  them 
oncly  (hall  inherit  the  lands  in  fee  fimp.'e.  Se.ondLy,  that  in  this 
cafe  there  lieth  no  writ  of  partition  :  brcaufe  ncn  tment  injlmal  et 
p.o  indivifo.  Thirdly,  if  the  parcener,  io  whom  the  land  in  fee 
Ample  defcended,  will  not  put  the  lands  in  boubpot^  then  may  the 
ttonces  enter  into  the  fee  iimple  lands,  and  hold  them  in  coparce- 
narie.with  her. 

And 

(x)  Sec  Sc6l.«6S.  (i)  Sec  alfo ace.  F.  N.  B.  197.  O. 
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And  it  feetnetli  by  onr  old  bookes,  [i]  that  by  the  ancient  law  [*]  Olanvjl.  r*. 

there  was  a  kind  of  rcfemblancc  hereof  concerning  goods.     Si  au*  7  *?.P\5- ^rac- 

tern  pofl  deblta  deduSa^  et  poft  deduQionem  expenfdrum  qu^^  necejfar'ue  pj^^j^  ij^J"'  ^ * 

erunt^  id  tot  urn,  quod  tunc  fupcrfueritt  di*vidatur  in  tres  partes  ;  quorum  cap.  5.  (4) 

una  pars  rtliirquatur  putris  (3)  y?  pusvs  babuerit  defundus^  fecunda  Magna  Carta 

9xoriJifuptrfiesfueritt  et  de  tertia  parte  habeat  teftator  liberam  dif-  ^'^I'^J  « 

ndi  fackltatim*     Si  auiem  liberos  non  habtat,  tunc  medietas  dt-  ?'    »    *    *, 


211. 


ponendi  fackltatem*     Si  auiem  liberos  non  habeat,  tunc  medietas  de-   f '    »    *    * 
jundoy  et  alia  medietas  uxon  :  Ji  auiem  fine  uxore  decej/jnt  liberis  eX"   -,,  £.3  Refp. 
ifientibusy  tunc  medietas 'dcfun30f  et  alia  medietas  libens  iribuaiur  :  fi  60.    31.  Afl*.  14. 
auiem  fine  uxore  et  Lberis,  tunc  id  totum  defunQo  rcmanebit.     And  by   17-^  a.Dctinew 
the  law  before  the  Conqacft  it  •  was  thus  provided,  five  quis  in-    '7'  E.  3. 17. 
€urtafi've  mcrte  repeniina  fuertt  tnteftatus  mortuus,  domtnus  tamen  nul-    _g^    ^j^  jj  g^ 
lam  rerum  fitarum  partem  (prater  earn  qua  jure  debet ur  herioti  nO'   tit.  rationab. 
mine)  fibi  ajfumitjp  <verum  eas  judicio  Juo  ux9ri  liberLs  et  cognatione  parte  bononimS* 
proximis  jufie  pro  fuo  cuique  jure  diftribuf*o.  I«^*?ft'^«"'' 

But  it  appcareih  by  the  Regijier  [/]  and  many  of  our  bookes,  that  ^^t^.  140  uf  **" 
there  tnuft  be  a  cuflome  alledged  in  fome  county,  &c.  (5)  to  inable   r/i  Regift.  141, 
the  wife  or  children  (5)  f   to  the  writ  de  rationabili  parte  bonentm;  34.  £•  j.  Deti- 
(6)  and  fo  haili  it  beene  rcfolved  in  parliament.  [«]  Butfuch  chil-  new 60.  i.E.4.6.' 
dren,  as  be  rcafonably  advanced  by  the  father  in  his  life  time  with  7-  ^•^•*'" 
any  part  of  his  goods,  (nail  have  no  further  part  of  his  goods  ;  for  (f.'n«'b^i2i.'l.) 
the  words  of  the  writ  be,  nee  in  *uita  patris  prom^ti  fuerunt*  (7)  [,»]  3.  e.  3,. 

Note,  the  cuilom  of  London  is,  thac  if  the  father  advance  any  of  dette  156. 
his  children  with  any  part  of  his  goods,  that  (hall  bar  them  to  de«  4<3*  ^-  S«  <^ 
.  mand  any  further  part,  unlcflfe'the  father  under  his  hand  or  in  his 
laft  wilt  do  exprcHe  and  declare,  that  it  was  but  in  part  of  advance- 
ment, (8)  and  then  that  child  fo  partly  advanced  (hall  put  Ms  part 
ID  botibpot  with  the  executors  and  widow,  (9)  and  have  a  full  third 
part  of  the  whole,  accounting  that  which  was  formerly  giv^n  unto 
nim  as  part  thereof.  And  this  b  that  in  eftedt,  which  the  civilians 
call  eoliatio  bonorum.  (10) 

77«   3-J       ^  Et  il  femble  que  ceft  parol  (hotchpot)  eft  en  Englijh  a  pudding, 

Wf."     Littleton  both  here  and  in  other  pUces  fearchcth  for  the  fig- 

r.ification  of  words,  in  all  arts;  a  thing  moft  neceiTary  ;  for  ignoratit 

termini s  ignoratur  et  ars,.     Vid$  for  Etymologies,  Se£t  95.  119.  135. 

•  154.  1.64.  204,  234.  lie. 

Hut/pot  or  bot/poi  is  an  eld  Saxon  word,  and  fignifieth  fo  much  y;^^  ^^1^^ 
as  Littleton  here  tpeaks.     And  the  French  ufe  hotchpot  for  a  com-  71.    4.  £.  3  ^ 
mixion  of  divers  things  together.     It  fignifieth  here  mctaphoricaiiy  6.  E.  3.  30. 
i» partem  pofitio.     In  Englifh  we  ufe  to  fay  hodgepodge,  in  Latine   lo- E.3.  38. 
farrago  ox  mifcellaneum.  F^N  *  1  iJi. 

I'he  refidue  of  this  Section  needeth  no  explication.  Rcgift.  320. 

Fleu  lib.  6.  ca.  47.  (i)     Mich.  10.  £.  i.  coram  rc^  Hereford  in  thefaur. 

(3)  [Sec  Note  45.3  (8)  [See  Note  ^.] 

(4)  The  chapter  of  Flfcta  is  here  referred  (9)  [Sec  Note  x»^ 
to erroncoufly.     It  Oiould  be  cap.  57.  (10)  [Sec  Note  Ji.] 

(5)  [Sec  Note  46.] 

(5)f  [See  Note  47.]  I'77.aJ  . 

(6)  [SceNoic43.]  (t)  This  reference  to  Flcta  is  wxdng«  . 

(7)  tScc  Note  49.]  It  (hould  be  lib.  5.  cap.  9,  ^.  314. 
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J^Ncil  eafey  k  b/iron^  He  le  fcttu^  T  N  this  cafe,  neither  the  hufband^ 
^^   aver  a  rum  pur  lour  purpart  ie  de  nor  wife,  (hall  have  any  thing  for 

U  dit  remnant^  finon  qm  ils  voilent  their  purpartie  of  the  faia  remnant, 

nutter  hur  terres  dones  en  frankmari-,  unlefs  they  will  put  their  lands  given 

age  en  hotchpot  ovefque  le  rcyunnnt  de  in  frankmariage  in  hotchpot^  with  the 

la  terre  ovefque  fa  Joer,     Et  ft  i^nt  ils  remnant  of  the  land  with  her  fifter. 

ne  voilent  fayrey  donques  L'  puijne  poet  And  if  they  will  not  doe  fo,  then  the 

temr  et  occupier  menu  Ic  remnande^  et  youngeft  may  hold  and  occupie  the 

pnndra  a  luy  les  profits  tantfoUment,  lame  remnant,  and  take  the  profits 

Et  ilfemlf!e,t  qt/e  cefl  parol  [hotchpot)  onely  to  her  felfe.     And  it  feemeth, 

{/?  en  Eitglifh^  pudding  ;  car  en  tiel  that  this  word  (hotchpot)  is  in  Eng- 

pudding   n^eji  communement  mifs   un  li(h  a  pudding ;  for  in  this  pudding  is 

chofe  tantfohmenti  mes  un  cboje  ovefque  not  commonly  put  one  thing  alone, 

eiutres  chafes  enfembh.     Et  pur  ceo  il  but  one  thing  with  other  things  toge- 

covient  en  tiel  cofe  de  mitter  les  terres  thcr.     And  therefore  it  behooveth  in 

iiones  en  franhnariage  ovefque  les  an-  this  cafe  to  put  the  lands  given  in 

ters  terres  en  hotchpot,  ji  le  baron  et  frankemariage  with  the  other  lands  in 

fa  feme  voilent  aver  afcun  part  en  les  hotchpot^  if  the  hufband  and  wife  will . 

auters  terres.  have  any  part  in  the  otlier  lands. 

"    TT^  ^'^  ^^fi*  ^^  iarcw.  ne  le  feme,  avera  riens  fur  hur  purpoT'^ 
\i\  %.  H.  3,  tie,  iSc.**  [1]  This  gift  in  frankmariage  (hall  prima  facie 

breve 880.  be  intended  a  fufficient  advancement;  and  therefore  the  remnant 

34.  E.  1.  nuper  ftjall  dcfcend  to  the  other  coparcener,  onely*' with  this  provifion  in 
cbiU  1 5.  adjudge  j^^^  ^^^,-^^  annexed,  that  if  the  donees  will  put  the  land  into  hotch-  fi^g,  ]), 
to.  Air!  ^14.  P^*  ^^'^  ^*  ^^  ^"^  ^^  ^^^  remnant  make  up  her  part  equall.  But  L  7  *  ' 
Vi.  xo.  £.3.  the  donees  moil  doe  the  firft  a£l,  and  int]ie  meane  time  the  whole 
38.  &30.  AfT.  7.  fee  fimplcjand  defcends  to  the  other.  And  this  is  warranted  here 
Braftcnrb.  a.  hy  Littlefo/t,  viz.  that  the  donees  (lull  have  nothing  for  the  pur- 
foiltS  Bnt,  P*'^'^  °^  ^'^^  remnant,  unlelTe  they  will  put  their  lands  given  in 
cai  Ti.  Feta*  frankemariage  in  b.tchfot  fo  as  the  dcnccs  mud  doe  the  firft  aft; 
lib. 6.  cjip. 47.     and  more  exprefly  after  in  this  Chapter,  (i)  where  he  direflly  faith, 

that  the  other  filler  (hall  enter  into  the  remnant,  ard  them  to  oc- 
cupy to  her  ownc  ufe,  unlefl'e  the  hufjand  and  wife  will  put  the 
lands  given  in  frankmariage  into  hotchi^ot.  And  herewith  agrecth 
Fhta,  (2)  who  iiiith,  cum  die  at  teuem  exJlicnuo,  quod  non  tenet  ur  pe- 
tentt  ref ponder Cy  quia  A,  pnr.'ici^em  Lt^hct,  (Sc,  replicari  pctfrit  a  pe* 
tenie  qCoJ  pr/cdict^  A,  tcfiei  quanda'n  pa^t  m  in  mjir.tngmm  de  fC/Vi- 
fniui  bietcdifatt',  nee  *vult  illud in  partem  pcntre.  Aiui  iryc  are  three 
thines  (that  1  may  fpcake  once  for  all)  to  be  obfcrvcd.  Firft, 
that  in  this  fpeciall  cafe  whv*re  there  be  ;wo  da'.i^hters,  one  of  them 
onely  (halt  inherit  the  lands  in  fee  fimp.'e.  Se.ondLy,  that  in  x\\\^ 
cafe  there  licth  no  writ  of  partition  :  btxaufe  ncn  trnait  infmul  et 
p'.o  indivifo.  Thirdly,  if  the  parcener,  io  whom  the  land  in  fee 
Ample  defcended,  will  not  put  the  lands  in  botihpot,  then  may  the 
ttonces  enter  into  the  fee  iimple  lands,  and  hold  them  in  coparce- 
narie.with  her. 

And 

(i)  See  Sea«a6S.  (1)  See  alfo  ace.  F.  N.  B.  197.  O. 
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And  it  feemeth  by  oar  old  bookes,  [k]  that  by  the  ancient  law  p]  Olanvil.  lib. 
there  was  a  kind  of  rcfembJance  hereof  concerning  troods.     Si  au*  7  «aP'  5-  ^r«c-i 
iim  pofl  debita  aeduaa,  et  poft  aeduaionem  exptnjartan  qua^  nicrj/ari^e  pj^^j^  j^j,^  ^ 
^tfn/y  /V  /0/tfm,  quod  tunc  fupirfuerit,  di'vidatur  in  tres  partes  ;  quarum   cap.  5.  (4) 
una  pars  relinquatur  piuris  (3)  y?  pusfs  babutrit  defundus,  fecunda  Magna  Carta 
9xeri 
pontndi 
funSio 

ijlentibus^  tunc  medietas 'dcfunQot  ct  alia  mediiths  libtris  tribuaiur  :  Ji  60.    jiTaA*.  14 
auttmfiae  uxcre  et  hheris,  tunc  id  totum  defundo  remanebit*     And  by   '7-^  a.Dctinew 
the  law  before  the  Conqacft  it  •  was  thus  provided,  fivt  quis  in-   '7- E*  3- 'J/ 
£uriafi^Ji  mcrte  reptniindfuerit  inteftatus  mortuusy  dominus  tamen  nul'     '^^  *  31.  H.  S. 
lam  rerum  fuarum  partem  (prater  earn  qua  jure  debet ur  herioti  no-   tlL  rationab. 


77'  a.] 


parliament,  [«] 
,  as  be  rcafonably  advanced  by  the  father  in  his  life  time  with  7»  ^I^**''^ 
any  part  of  his  goods,  fliall  have  no  further  part  of  his  goods  ;  for  (f.'n«*b^  iia't.) 
the  words  of  the  writ  be,  nee  in  *vitd  patrls  prompt  if uerunt.  (7)  [m]  3.  e.  3.. 

Note,  the  cuflom  of  London  is.  that  if  the  father  advance  any  of  dettc  15^ 
his  children  with  any  part  of  his  goods,  that  (hall  bar  tbem  to  de*  AO'  ^'  3-  *•• 
mand  any  further  part,  unlefTe'  the  father  under  his  hand  or  in  his 
lad  will  do  expreffe  and  declare,  that  it  wils  but  in  part  of  advance- 
ment, (8)  and  then  that  child  fo  partly  advanced  (hall  put  his  part 
in  hotchpot  with  the  executors  and  widow,  (9)  and  have  a  full  third 
part  of  the  whole,  accounting  that  which  was  formerly  giv^n  unto 
tiim  as  part  thereof.  And  this  is  that  in  effedt^  which  the  civilians 
call  coliatio  honor um,  (10) 

«*  Et  il  femble  que  eeft  parol  (hotchpot)  eft  tn  Efiglifi  a  pudding, 
Wr."  Littleton  both  here  and  in  other  pUces  fearchcth  for  the  fig- 
r.ification  of  words,  in  all  arts;  a  thing  moft  neceiTary  ;  for  ignoratit 
termini s  ignoratur  et  art,.  Vtd$  for  Etymologies^  Seft  95.  I19.  135. 
154.  1.64.  204,  234.  lie. 

Hut/pot  or  botjpoi  is  an  old  Saxon  word,  and  figni fieth  fo  much  yjj^  g^-^^  ^^^ 
as  Littleton  here  Ipeaks.     And  thie  French  nfe  hotchpot  for  a  com-  7a.    4,  e.  3  4^ 
mixion  of  divers  things  together.     It  fignificth  here  metaphoricaiiy  6.  E.  3.  30. 
i»piLrtem  plfitio.    In  ErtgU(h  we  ufc  to  fay  hodgepodge,  in  Latine  'o- E.3.  38. 
farrago  or  mifcellaneum,  ^      ^  F.  N.  B.  161. 

I'he  refidue  of  this  Scftion  ncedeth  no  explication.  Rcgift.  -^20.  ' 

Fleu  lib.  6.  ca.  47.  (l)     Mich.  jo.  £.  i.  coram  rc^  Hereford  in  tliefaur. 

(3)  [See  Note  45.]  (8)  [See  Note  ^o.] 

(4)  The  chapter  of  Flfcta  is  here  referred  (9)  [Sec  Note  jj  J 
to  erroncoufly.    It  (hould  be  cap.  57.  { 10)  [Sec  Note  Ji.] 

(5)  [See  Note  46.] 

(5)f  [^ec  Note  47.]  I'77-aJ 

(6)  [See  N0IC43.]  (i)  This  reference  to  Fleta  is  wrong*  , 

(7)  [See  Note  49.]  It  Should  be  lib.  5.  cap.  9.  f.  314. 
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17  T  cep  terme  (hotchpet)  n\Jl  forf^ 
^~^  qui  un  terme  fimUitudinnrie^  et 
eft  a  tant  a  dire^  c^cjfafcavoir^  de  mh- 
ter  les  terrcs  en  fnihkr,;arria7e  et  les 
euters  terres  enjeejhnple  rfifem/>U"y  et 
ceo  eft  a  tiel  enient  de  conufler  le  value 
de  touts  liS  Urres^fciL  de  les  ter  res  dones 
en  frankmarriagi^  et  de  le  remnant  que 
ne  fueront  dones^  et  donques  partition 
jerra  fait  en  le  forme  que  enfwfl.  Si- 
comey  mittomus  que  honre  fcit  fcfie  de  30 
acres  di  ter  re  en  feefimplc^  chcjcun  acre 
de  value  de  \ld,  per  an.  et  que  il  ad 
ijfue  deux  file  Sy  et  tune  ejl  covert  de  ba^ 
rortj  et  le  pier  do>ij  10  acres  de  les  30 
Cicris  a  le  baron  eve  jn  file  en  frankmar^ 
riage^  et  moruft  Jcjie  de  le  remnant^ 
donques  P outer foer  entra  en  le  renviantj 
fciL  en  les  20  acres^  et  eux  cccupiera  a 
fon  ufe  demefneyfi  non  que  le  baron  etfa 
feme  voile  mi  tier  les  10  acres  dones  en 
frankemarriage  ove  les  20  acres  en 
hotchpot^  c^ejflafcavoir^  enfemble\  et 
donque  quant  le  value  de  chefcun  acre 
ejl  conusy  c^eftrfcauoiry  que  ckcfcun  acre 
vault  per  any  et  eft  affcjfe  ou  enter  eux 
agrecy  que  chcjcun  acre  vault  per  an 
12  d,  donques  le  partition  fir ra  fait  en 
ticl fcrnUy  c^efiofcavoiry  le  baron  etfa 
fan:  aver  on  t  oujtre  les  1 0  acres  dones  a 
eux  enf^ankmarriage  5  acres  en  fevc" 
-  raltic  de  les  20  acrvSy  et  Pauter  feer 
ervera  le  remnanty  fill.  1 5  acn^s  de  les 
20  acres  pur  fa  pur particy  ijjiht  que  ac^ 
comptcint  lis  10  acres  q  :e  le  bar  on  et  fa 
feme  ou7it  per  ledone  cnfra>.kmayriagey 
et  les  auters  5  aires  tU  les  20  acrcsy  le 
baron  ct  fa  feme  ont  auiuut  en  annual 
value  qui  Cuuter  fc^r  ad. 
acres  which  the  baron  and  fern  have  by 
5  acres  of  the  20  acrcir,  the  hulbaiid 
as  the  other  iifccr. 


A  ND  this  tearme  (hotchpot)  h 
"^^  but  a  tearme  fimilitudinary,  and  ' 
is  as  much  to  fay,  as  to  put  the  lands 
in  frankniariage  and  the  otlier  lands 
in  fee  firr.ple  together;  and  this  is 
for  this  intent,  to  know  the  value 
of  all  the  ]ands>  fciL  of  the  lands  . 
given  in  frankmarriage,  and  of  the 
remnant  which  were  not  given,  and 
then  partition  (hall  be  made  in  form 
following.  As,  put  the  cafe  that 
a  man  be  feifed  of  30  acres  of  land 
in  fee  fimple,  every  acre  of  the 
value  of  12  pence  by  the  yeare,  and 
that  he  hath  iflue  two  daughters,  and 
the  one  is  covert  baron,  and  the  fa- 
ther gives  ten  acres  of  the  30  acres  to 
the  hufband  with  his  daughter  in 
frank  marriage,  and  dyeth  feifed  of  the 
remnant,  then  the  other  filler  (hall 
enter  into  the  remnant,  viz.  into  the 
20  acres,  and  fhall  occupie  them  to  • 
her  owne  ufe,  unlefle  the  hufband  and 
his  wife  will  put  the  10  acres  given 
in  frankmariagc  with  the  20  acres 
in  hotchpot,  that  is  to  i*iy,  together  j 
and  then  when  the  value  of  everic 
acre  is  knowoe,  to  wit,  what  every  [l77' 
acre  valueth  by  the  year,  and  it  is  af- 
feifed  or  agreed  between  them,  that 
every  acre  is  worth  by  the  yeare  12 
pence,  then  the  partition  (hall  be 
made  in  this  manner,  viz.  the  hufband 
and  wife  fliall  havebefides  the  10  acres 
given  to  them  in  frankniariage  5  acres 
in  fcverultie  of  tlie.20  acres,  and  the 
other  filler  (hall  have  i\\%  "remnant, 
fciL  15  acres  of  the  20  acres  for  her 
j:Jurpartic,  fo  as  accounting  the  10 
the  gift  in  frankmariage,  and  the  other 
and  wife  have  as  much  in  yearly  value 


•AND  herewith  in  cxprefTe  tearmes  rgrectli  BraUon,  Br/t/on,  and 
^^  Fit  id,  and  all  the  Dookes  abovcfaid  and  r 


Fraft.  lib.  2. 

Aj^{*7^- ^''\,  5'  j  *•  Fom,  and  alJ  the  Dookes  abovcfaicTand  many  otheri.  And  il 
<ao.^-2.  anJ*  *  *^  worthy  the  obili  vation  [«],  that  after  this  putting  into  hotchpot, 
FktA  lib.  6.  ca.  47.     4.  E.  3.49.     10.  E.  3.  37.  [»]  lo.  E.  3.37.     10.  AflC  14.    4.  E.  3.  49- 
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and  pftrddon  made^  the  lands  gWen  in  franlcmariage  are  become 

05  the  other  lands  which  defcended  from  the  common  anceftor,  and 

of  thefe  lands  if  ihe  b«  impleaded  [«]  flue  (hall  have  aide  of  the  fo]  29.  AflT.  23« 

other  parcener  as  if  the  fame  lands  had  defcended.  (i)  So  the  co-  (^^^'  169. b.) 

parcener  Uiat  hath  a  rent  granted  to  her  for  owelty  of  panition*  as 

IS  aforefaidt  bath  the  rent,  as  if  it  had  defcended  to  her  from  the 

00m  mon  anceilor. 


Sed.  269, 


(Hob.  10.)     (Aat  23.  Sm) 


J^T  tjjint  touts  foits  fur  tiel  partitism 

^^   Us  terres  dones  en  frankmarnagi 

demurgent  a  la  donees  et  a  lour  heires 

folonque  le  forme  de  le  done:  car  ft  FaU" 

ter  parcener  averott  riens  de  ceo  que  ejl 

done  en  frankmarriage^  de  ceo  enfueroii 

inconvenience  ei  chofe  encounter  reafonj 

que  la  ley  ne  voit  fu^er.     Et  la  caufe^ 

pur  que  les  terres  dones  en  frank'niar'^ 

riage  ferront  mis  en  hotchpot y  eji  ceo. 

^ani  home  done  terres  ou  ttnements  en 

frankmarrtage  ovefa  file^  ou  ove  au^ 

ter  cofm^  il  ejl  entendus  per  la  ley^  que 

iiel  done  fail  per  ti el  parol  (franitmar- 

riage)    eji    un    avancementy    et   pur 

avancement  di  fa  filcy  ou  de  fin  auter 

g     ^1  cofirij  et  nofmemcnt  quant  le  donor  etfes 

/•  *     *J  heyres  tCavtront  afcun  rent  nefervice  de 

fuxj  finon  que  foit  fealty^    tanqui  U 

quart  digree  fcit  poffe^  6ff .     Et  pur 

iiel  caufe  la  ley  ejl^  que  el  avera  riens 

de  Ls  auters  terres  ou  tenements  difcen" 

dus  a  tauter  parcener^  ^c.  finon  que  el 

voile  mitter  les  terres  dones  en  franks 

mariage  en  hotchpot^  come  efi  dit.     Et 

ft  el  ne  voille  mitter  les  terres  dones  en 

frankmariage  en  hotchpot^  donque  el 

rC avera  riens  del  remnant^  pur  ceo  que 

ferra  entendu  per  la  ley^  que  el  ejl  fuf'* 

pcientment  avame^  a  que  avancement  el 

foy  agru  et  luy  tiv2t  content* 


(i)  See  ant.  174.  b.  contra  as  tQ  gift  la 
tail  to  a  daughter  not  being  in  frank- 
inaau'iage. 


A  N  D  fo  alwaies  upon  fuch  parti- 
'^  tion  the  lands  given  in  frank- 
marriage  remaine  to  the  donees  and 
to  their  heires  according  to  the  forme 
of  the  gift :  for  if  the  other  parcener 
fhould  have  any  of  that  which  is  given 
in  frankmarriage,  of  this  vroukl  enfue 
an  inconvenience  and  a  thing  againil 
reafoHy  which  the  hi\Y  wiH  not  SifFen 
And  the  reafon,  why  the  lands  given 
in  frankmariage  fhal  bee  put  in  hotch- 
pot, is  this.  When  a  man  giveth 
lands  or  tenements  in  frankmariage 
with  his  daughter,  or  with  his  other 
coufin,  it  is  mtended  by  the  law,  that 
fiich  gift  made  by  this  word  (frank- 
mariage) is  an  advancement,  and  for 
advancement  of  his  daughter,  or  of 
his  coudn,  and  namely  when  the  do- 
nor and  his  heires  fhall  have  no  rent 
nor  fervice  of  them,  but  fealtie,  uiuill 
the  fourth  degree  be  paft  (i).  AnJ 
for  this  caufe  the  law  is,  that  (he  fhall 
have  nothing  of  the  other  lands  or  te- 
nements defcended  to  tlie  other  parcel 
ner,  &c.  unleile  fhee  will  put  the  lands 
given  in  frankmariage  in  hotchpot,  as 
is  faid.  And  if  (he  wiil  not  put  th? 
Unds  given  in  frankmariage  in  hotch* 
pot,  then  (he  (hall  have  nothing  of  the 
remnant,  becaufe  it  (hall  be  intended 
by  the  law,  that  (hee  is  fufficiently  ad* 
vanced,  to  which  advancement  (hee 
agreeth^ani)  holds  her  felfe  content.^ 

[178- a.] 
(i)  See  ant.  ai.  U 


€i 


DM 
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**    Tr\  E  CM  im/uefit  tnt9teviMiinc9  a  cbo/e  emcmmur  rtafouy  fue  la 
^^  ley  190  'vet  fufftr^^ 


Rcgula. 

[•1  Vid.  Seft. 
138,  139.  lu. 
4^0.478.  4S8. 
72a. 

(f\  40.  AflT.  27* 
Ant.  23.  b.) 


^t^d  eft  imcottuenitmi  mut  centra  rationem  mm  fenmffum  eft  in  lege» 
Hereby  it  appeareth.  as  it  hath  beene  often  noted.  (0)  that  an  ar* 

fument  ah  iMcomfenimi  out  ah  eo  quod  ^  contra  ratiomm  is  forci« 
le  in  law.  [/]  Nihil  num  quod  oft  imcotfuetucns,  oft  Ucitum, 

«*  Tantiuo  U  quart  dogroe  foit  pajfe^  Wr."  Here  by  \ic.  b  im- 
plyed  bow  the  degrees  ihall  be  accounted,  whereof  fufficient  hath 
oeene  (aid  before. 


Scdt.  270, 


M 


ESME  la  ley  fft  pennttf  Us 
heires  de  Us  donees  en  frank" 
mar  sag  f  et  Us  auters  parcen:rsy  l^c*Ji 
Jes  doneos  on  frankmari^ge  deviant  do" 
vant  Uur  auncejtery  eu  devant  tiol  par^ 
ttlonj  Vc.  quant  a  nutter  en  hotchpot^ 


'T^  H  E  fame  law  is  between  the 
^  heirs  of  the  donees  in  frankma- 
riage,  and  the  other  parceners,  &c.  if 
the  donees  in  frankmariage  die  before 
their  anceftor,  or  before  fuch  partition^ 
&c.  as  to  put  in  hotchpot,  &c. 

BY  thefe  three  i£c,  in  this  Sedion  is  implied*  that  if  either  the 
donees  dye  before  the  anceftor,  or  furvive  the  anceftor  and  die 
before  fuch  a  partition,  or  if  the  donees  and  all  the  parceners  die 
before  fuch  partition  upon  the  putting  into  hotchpot,  their  iflues 
ihall  have  the  fame  benefit  to  put  the  lands  into  hotchpot ;  for  that 
benefit  is  heritable,  and  defcendible  to  the  liTues. 


Seft.  271. 


r  T  notOy  que  donees  onfrankmari* 
agefueront  per  la  common  ley  de- 
vant lejtatute  do  JVeJlmmJler  fecond^  et 
tout  temps  puis  ad  ejle  lift  et  continue^ 
ifc. 


A  N  D  note,  Aat  gifts  in  frank- 

marriage  were  by  the  common 

law  before  the   ftatute  of   Weftm, 

fecond,  and  have  beene  alwaies  iince 

ufed  and  continued,  &c« 


••  /^O NTINUE,  Wr.'*    By  this  Ifc.  is  to  be  tonderftood,  that 

^  before  the  (latuce  it  was  a  fee  fimple,  and  iince  the  flatute  a  f  v  ,.0 
ia.H.4.iT.  fee  taile.     So  as  it  is  true,  that  [q]  the  gifts  doe  continue  (as  our  *-    7^ 


31.  E.  3. 
Card.  ij6. 
(Aut.  21.  a.) 


author  here  faith)  but  not  the  eftates;  for  the  ettute  is  changed, 
as  at  large  appeareth  in  the  Chapter  of  Eftates  in  Taile.  And 
albeit  our  author  here  faith,  that  fuch  eifts  have  beene  alwaies  fince 
ufed  and  continued,  yet  now  they  be  almoft  grovvne  oat  of  ufe,  and 
ferve  now  principally  for  moote  cafes  and  quciUons  in  law  that 
ihereapon  were  wont  to  ri(e« 


^&. 


LiK  3. 
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Sedt.  272. 


TTE  My  iiel  mitter  in  hotchpot^  l^c. 
ejiy  lou  les  auters  terres  ou  tene» 
merits  qtu  ne  fuerent  doms  en  frank' 
mariage  defcendont  de  les  donors  en 
frankmariagi  tantfolement ;  car  ft  les 
terres  defcenderont  a  les  files  per  le  pier 
le  donor y  ou  per  le  mere  le  donor ^  ouper 
le  frere  le  donor  ou  auter  anceftor^  et 
nemy  per  ledonor,  i^c,  la  auterment  ejl  \ 
car  en  tjiel  cas  ely  a  quel  t'tcl done  en 
frankmariage  ejl  fatt^  avera  fa  party 
Jicome  nultieldone  en  frankmarriage  vji 
xjle  fatty  pur  ceo  que  el  nefuit  avance 
pier  eux^  iifc,  eins  per  un  auter y  IJc. 


A  L  S  0»  fuch  putting  in  hotchpot^ 
^^  &c.  is,  where  the  other  lanJs  or 
tenements  which  were  not  given  in 
frankmariage  defccnd  from  the  donors 
in  frankmariage  only ;  for  if  the  lands 
fliall  defccnd  to  tiic  daughters  by  the 
father  of  the  donor,  or  by  the  mother 
of  the  donor,  or  by  the  brother  of  the 
donor  or  other  anceftor,  and  not  by 
the  donor,  &c.  there  it  is  otherwlfc  ; 
for  in  fuch  cafe  ihcc,  to  whom  fucli 
gift  in  frankmariage  is  made,  {hal  have 
her  part,  as  if  no  gift  in  frankmariage 
had  beene  made,  becaufe  that  (he  v^as 
not  advanced  by  them,  &c.  but  by 
another,  &c. 


'IP HE  lands  given  in  frankmariage  and  the  lands  in  fee  fimpTc 
^  mud  move  from  one  and  the  fame  anceilor,  for  the  lands  given 
in  frankmariage  are  in  refpe^  of  the  advancement  accoumed  in 
law,  as  hath  beene  faid  (i.),  as  if  the  {a?^t  had  defcendqd  from 
the  fame  ancedor  who  died  feifed  of  the  fee  ilmp^e  lands,  and  there 
is  no  reafon  to  barre  the  donee  of  her  full  part  of*  the  Ice  firapic 
lands  that  defcended  from  another  anccllor  froi.:  whom  fhee  had  no 
foch  advancement. 

*'  Nemy  per  le  donor,  ^rV  Here  ^t.  implieth  no  more  but  that 
donor  that  made  the  gifc  of  frankmariage.  I'he  other  t.vu  ^i,  in 
this  Sedion  need  no  explanaiioo. 


Sea:, 


J  T  E  My  ft  home  feifie  de  30  acres 

de  terre  chefcun  acre  de  cvel  annual 

'  valucy  eiant   iffue  deux  files  come  ejl 

179 •  ^'j  avantdity  et  dona  15  acres  de  ceo  a  le 

baron  ove  fa  file  en  frankmarriagey  ct 

mdrujifeijie  de  les  auters  1 5  acreSy  en 

cejl  cafe  V  auter  foer  avera  les  15  acres 

ijfiftt  dif:endus  a  luy  foUy  et  le  baion  et 

ffi  feme  m  witteront  en  tiel'cas  lei  15 

acr^s  a  eux  elmis  en  frankmarriage  en 

kotchpoti    pur  i^   que  les   tenements 

jdones  en  frankman$$fige  font  de  auxy 

grand  et  de  boru  annm§l  vplue  ccmes  les 

auters 


y^  L  S  O,  if  a  man  be  feifed  of  39 
acres  of  land  cverie .  acre  of 
equall  annuall  value,  and'  have  iflu? 
two  daughters  asaforefaid,  and  giveth 
1 5  acres  hiTcof  to  the  hulband  with 
his  daughter  in  frankmariage,  and 
dies  feifed  of  the  other  15  acres,  in 
this  c:ife  the  other  filler  fliall  have  the 
15  acres  fo  defcended  to  her  alone,  and 
the  hufband  and  wife  (hall  not  in  th:^ 
cafe  put  the  1 5  acres  given  to  them  iq, 
frankmariaize  into  hotchpot;  becaufcj 
the  tencmeiits  given  in  frankmariiigc; 

arc 


(1)  Ant.  177.  b. 
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muiers  terres  dJfcendus^  Uc.     Car  ft  let 
Urres  dones  en  frankmarriage  fint  de 
tant  ejal  annual  value  que  le  remnant 
font^  ou  de  pluis  value,   en  vaine  et  a 
nulentent  tielx  tenements  dones  enfrank^ 
marriage  ferront  mis  en  hotchpot^  ^c. 
pur  ceo  que  el  m  polt  r:ens  aver  de  les 
cuter s  terres  difcrnim^  i^fc.  car  ft  el 
ayeroit  afcun  parcel  de  Us    tenements 
dfcendus^  donqu^s  el  avera  pluis  dc  an- 
nual  value  que  fa  fosr^  Wr.  que  la  ley 
tie  voity  l^c.     JEtf:ome  eft  park  en  les 
cafes  avantdits  de  deux  files  ou  de  deux 
parceners 'y  en  mefm  le  maner  cfl  en 
femhlahle  casj  loufont  pliijors  foers  cu 
plffors  parcener Sy  folonque  ceo  que  le 
£aje  et  le  matter  j/?,  fcf r. 


are  of  as  great  and  good  yearly  vakie 
as  the  other  lands  defcended,  &c.  For 
if  the  lands  given  in  frankmariage  bee 
of  equall  or  of  more  yearely   value 
then  the  remnant,  in  vaine  and  to  no 
purpofr  (hall  fuch  tenements  given  m 
frankmariage  bee  put   in   boccbpoty 
&c.  for  that  (he  cannot  have  any  of 
the  other  lands  defcended,  &c*  for  if 
(hee  (hnuld  have  any  parcell  of  the 
lands  defcended,  then  (he  fhall   have 
more  in  yearly  value  then  her  (if^er^ 
&c.  which  the  law  will  not,  &c.  And 
as  it  is  fp-xken  in  the  cafes  aforefatd  of 
two  daughters  or  of  two  parceners  ; 
in  the  fame  manner  it  is  in  the  like 
cafe,  where  there  are  more  (ifters  or 
more  parceners,  according  as  the  cafe 
and  matter  is,  &k:. 


f  Ant*  %%.  a« 
171.  a.) 


Regula.  Vjd. 
S^ft.  194.  578, 


15  Y  this  Sedion  and  the  ^c.  herein  fome  have  gathered,  that 
^  the  value  of  the  lands  (hall  be  accounted  as  they  werie  at  the 
time  of  the  gift  in  frankmariage.  But  it  is  clear>  that  the  valae 
fhall  bee  accounted  as  it  was  at  the  rime  of  the  partition;  for  if 
the  donor  purchafe  more  land  after  the  gift,  or  if  the  land  given 
in  frankmariage  be  by  the  ad  of  God  decayed  in  valae,  or  if 
the  remnant  of  the  lands  in  fee  Ample  be  improved  after  the  gift, 
or  }  converfof  the  law  Oiall  adjudge  of  the  value  as  it  was  at  the 
time  of  the  partition,  (anlefle  it  bee  by  the  proper  ad  or  default  of 
the  parties)  as  hath  beene  faid  before  in  the  former  Chapter.  Aod 
fome  have  coUeded  upon  this  Sedion,  that  the  rcverfion  in  fee  of 
the  lands  given  in  frankmariage  (hall  only  defcend  to  the  donee ; 
for  othenvife  the  other  iifter  (hal  have  more  benefit  then  the  donee, 
which  (hould  bee  ag&iaii  the  reafon  of  our  author. 

**  In  njaine  et  a  nul  entente  i^c,**     F(  r  it  is  a  maxime  in  law,  lex 
uon  fracipit  inutilia,  quia  inutiUs  lalor Jlultus^ 


(Ant  171.  b.) 


Seft.  274. 


27*  ^  ^  afcavoir^  que  terres  ou  tene- 
ments dones  en  frankmariage  ne 
ferra  mife  en  hotch^OK^  forfque  ou  terres 
d'ifcendont  en  fee  Jimple ;  car  de  terre 
diji  endus  en  fee  taile  parti* ' on  ferra  fait^ 
fcome  nul  tiel  done  en  frankmariage  ufi 
e/iefait. 


A  N  D  it  is  to  be  onderftood,  that 
lands  rr  tenements  given  in 
frankmariage  (hall  not  be^...|iiit  in 
hotchpot^  but  where  land^^  defcend  in 
fee  fimple;  for  of  I^mIs  defended 
in  fee  taile  parutioaAall  be  made,  as 
if  no  fuch  gift  iia^N^ankemariage  had 
heene  made. 


D79-N 


FOR 
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FO  R  of  lands  intaUed  the  dooec  in  franlcmarriage  (hall  have  as   V-  AC  pi-  «4« 
much  part  as  the  other  coparcener,  becaufe,  over  and  be  fides 
the  land  given  in  frankmariage,  the  iflue  in  taile  claimeth  ptrformam  ^ 
doni^  and  both  of  the  parceners  mud  equally  inherit  by  furce  of  the 
gift,V/  'veluntas  donaioris,  i^c.  Gb/erveiur* 

SecSt.    275. 


JT EMy  nuls  terres  fcrra  mife  en 
^  hotchpot  ove  outers^  Jinon  terres  que 
fueront,  done  en  frarJimariagz  tantfo-e^ 
ment :  car  fi  afcunfeme  ad  afmns  au^ 
Urs  terres  ou  tenements  per  ajcun  auter 
done  en  le  tayle^  el  ne  ungues  mittera  t'tel 
Urre  ijfint  done  en  hotchpot,  }nes  el 
avera  fa  purpartie  de  le  remnant  djf- 
cendusj  i^c,  JciJicetj  a  tant  que  router 
parcener  avera  de  le  mefme  remnant. 


A  L  S  O,  no  lands  Qja'l  bee  put  in 
h:tJjl)ot  with  other  lands,  but 
lands  given  in  fra?^.kmariage  only:  for 
if  a  woman  have  any  other  lands  or 
tenements  by  any  other  gift  in  taile, 
fhe  (hal  never  put  fuch  lands  io  given 
in  hotchpot-^  but  flie  fhal  have  her  pur- 
party  of  the  remnant  defcended,  &€• 
{videlicet^  as  much  as  the  oth^r  par- 
cener jhall  have  of  the  fame  rea\- 
nant. 


17  O  R  if  the  anceilor  infeoffeth  one  of  his  daughters  of  part  of  his   n  ^'  J--  tit. 
*    land,  or  purchafe  lands  to  him  and  her,  and  their  heires,  or  giv-  ^**'^  *°- 
eth  to  her  part  of  his  lands  in  taile  fpeciall  or  general!,  (he  not-      j^*  ^'  ^^*   ' 
withflandinf  this  (hall  have  a  full  part  in  the  remnant  of  the  lands 
in  fee  fim^^e;  for  the  benefit  of  putting,  &c.  into  bctchpot  is  oncly 
appropriated  to  a  gift  in  frankmariage,  (quia  mantagium  cadit  in  Brafl.  li.  2.  ![•• 
partem)  which  (hall  be  (as  is  aforefaid)  accounted  as  parcel  of  her  77- 
advancement. 


Sedt.  276. 


TT  E  Mj  un  auter  partition  poet 
ejlre  fait  enter  parceners^  que  va^ 
riajl  de  les  partitions  avantdits.  Sicome 
y  font  trois  parceners,  et  le  puifne  voet 
aver  partition^  et  les  auters  deux  ne 
voiUontt  mes  voilent  tener  en  parcenarie 
}0»  E*J  ceo  que  a  eux  affiert  fans  particion,  en 
cejie  cafe,,  ft  un  part  foit  alot  en  feve^ 
ralty  al  puifne  foer.^  folonque  ceo  que  el 
doit  aver  J  donques  les  auters  poient  te- 
mr  le  remnant  en  parcenarie^  et  occu- 
pier en  common  fans  partition^  ft  els 
voilent^  et  tiel  partition  efi  affets  bone* 
Ei  fi  apres  Veipie  ou  le  mulnes  parcener 
voile  fayre  partition  inter  eux  de  ceo 
que  its  teignonty  ils  poient  ceo  bien  faire 
quanta  eux  pleijl.     Mes  lou  partition 

ferra 


A  L  S  O,  another  partltioa  may 
be  made  betweene  parcencft, 
which  varieth  from  the  partitions 
aforefaid.  As  if  there  bee  three  par- 
ceners, and  the  youngeft  will  have 
partition,  and  the  other  two  w'dl  not, 
but  will  hold  in  parcenarie  that  which 
to  them  belongeth,  without  partition, 
in  this  ca{e,  if  one  part  be  allotted  in 
fevcralty  to  the  youngeft  fifter,  accor- 
ding to  that  which  fliee  ought  to  have^ 
then  the  others  may  hold  die  remnanc 
in  parcenarie,  and  occupy  in  common 
without  partition,  if  they  will,  and 
fijch  partition  is  gord  enough.  And 
if  afterwards  the  eldcft  or  middle  par- 
cener will  make  partition  betweene 

them 
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ferrafait  per  force  dg  brief e  de  parti- 
ttone  facienda.  Hi  atttgrnunt  eji\  car 
la  c(n)Unty  fue  chefun  parcener  avgra 
Jia  part  tnfeveraltiey  Vc. 


Pluf's  ferra  iit  des  parceners  en  le 
Chapter  as  "Joyntentnti^  et  auxy  en  le 
Cbapter  de  tenants  in  C^nunon. 


them  of  that  which  they  bold,  they 
may  well  do  this  when  they  pleafc* 
But  where  partition  (ball  be  made  by 
force  of  a  writ  of  partitionefacienda^ 
there  it  is  otherwife  ;  for  there  it  be- 
boveth,  that  every  parcener  have  her 
part  in  feveraltie,  &c. 

More  (hall  be  faid  of  parceners 
in  the  Chapter  of  Joyntenants,  and 
atfo  in  the  Chapter  of  Tenants  in 
Common^ 


S4.  H.  3.  tit. 

pArttc*  19. 


TT  ERE  ic  is  to  be  obferved,  that  this  partition  is  good  by  con- 
**  fent,  for  ctmfenfus  tolUt  errorem\  but  if  it  be  by  the  king*s  writ, 
then  everie  parcener  muft  have  his  part.  And  here  yoa  may  fee 
that  modus  et  ccnveutio  *vincunt  legem* 

«•  En  fever  alt  ie,  Wf."  Here  by  this  tic,  is  implied  another  kind- 
of  feveraltie  than  our  author  hath  mentioned  :  and  that  is,  that  the 
one  parcener  Audi  have  the  land  in  feveraltie  from  the  feaft  of 
Eafter  until  the  gulc  of  Aueuft,  (that  is,  the  firft  of  Aogoil)  and 
the  other  in  feveraltie  from  thence  antill  the  fcafl  of  Earter,  or  ilie 
like,  et  fie  alttmis  'vhihut  to  them  r.nd  their  hcires  in  perpetustm^ 
whereof  fufficient  hath  beene  fpoken  before,  (i) 

(1)  Ant.  4-.  a.  ami  167.  a* 


CaAF« 


Lib. 


Of  J6fnttriz,nisi 


S4(St-  iffi 


Chap. 


Of  Joyntenants; 


Sedl.  277; 


yorNTENANt^  fintyfi^ 

4/  come  honu  feifie  de  ceriaines  ierres 
ew  tenements  y  ifc.  et  enfeoffe  deux^  troisy 
guaieTy  oupluforSy  a  aver  et  iener  a  e%x . 
fur  term  de  loUr  vieSj  ou  pur  terme 
d*auter  v/V,  per  fbrce  de  quel  feoffment 
€U  leafe  Hi  font  feijiesy  iiels  font  joyn* 
tenahtL 


jpYNTENANTS  are,  al 
J  if  a  man  bee  fcifed  of  tertaine 
lands  or  tenements,  &c.  and  infeofFeth 
two,  three,  foure,  or  niofe,  to  have 
and  to  hold  to  &en>  for  term  of  their 
lives,  or  for  terme  of  another's  life,- 
by  force  o^  which  feofFement  or  leafe 
thfcy  are  feifed,  thefe  are  Joyhteriants. 


'T'HiS  agreeth  not  with  the  original,  (2)  for  k  ^ould  b6e,  Braa. IK 4. fo; 
"*•  joyniefianis  ftmt^  ficome  home  feifie  de  certaine  ierres  ou  ienemeiiti^  *^*.*  (3)  B*"'**' 
l£c,  et  ent  etifeojfe  deux^  Ou  troij,  ou  ouater,  ouplufirs,  a  a^er  et  tener  t?J li^^  Vi* 
a  euxet  a  lour  htires,  ou  ieua  a  eux  pur  terme  de  lour  *vies,  ou  pur  jo.  &  H.  6.  ca'. 
terme  d^ outer  «viV,  perforce  de  qtiel  feoffement  ou  leafe ,  ^r.     The  cr-  47.  (4) 
ror  may  eafily  bee  pferccived  by  that  which  is  in  prmt,  viz.  «'  By  (»-'Ro«  Ahti 
Jo.  D-J  *^  force  of  which  feoffment  Or  Icafc,"  &c,  ergo  there  mull  be  feoffs  ^^'^ 
ment  and  leafe  fpoken  of  before. 

There  be  alfo  joynienants  by  other  conyeyaaces  than  Littleton 
here  flientioneth,  as  by  fine,  recoterie,  bargaine  and[fale,releafe» 
confinnation,  &c.  So  there  be  diverse  other  limitations  than  Little-^ 
ton  here  fperfketh  of:  as  if  a  rent  charge  of  ten  pounds  be  granted 
to  A,  ana  B,  to  have  and  to  hold  to  thefh  two,*  viz.  to  A.  untill  he 
be  niarriedt  and  to  B*  untill  he  be  advanced  to  a  benefice,  they  be 
joyrntenants  in  tKe  meane*  time,  notwithftanding  the  feverall  limita- 
tions; (1)  and  if  ^.  die  before  marriage,  the  tent  ftiall  furvive ; 
bat  if  A.  had  married,  -  the  rent  fhould  have  ceafed  for  a  moitie,  et 
Be  }  cowvcrfo  on  the  other  fide; 

Z////r/0xr  having  fpoken  of  one  kinde  of  tenafits /r^ /W/t;^,  vi2f.       .. 
of  parcenersV  commeth  now  to  another,  viz.  joyntenams:  and  firft  7*  ^•4-  »9». 
of  joyntcnants  of  freehoK'*     If  an  alien  and  a  fubjedt  purchafe  lands  /** 5*  ^  *^* 
In  fee.  they  are  joyntenants,  and  the  furvivorOiip  (hall  hold  place«  ^^'    **'  ^  *' 


they  are  joyntenams,  and  the  furvivorOiip 
(2)  f/  nuliufti  tenipus  occurrit  regi^  upoh  an  office  found. 


'*  Joyntenatits.**     So  eailbd,  becauit  the  lands'  or  tenementiv, 
&c«  are  conveyed  to  them  joyntty,  conjunSim  feoffati,  &r.  Or  qui 
conjuuSim  tenenty  and  are  dilHn'guiihed  from  fole  or  feverall  te-  piet.iib.  6  ca!. 
nants,  from  parceners,  and  from  tenants  in  common,  &c.  and  an-  47.  Brad.iib.  ^. 
ciently  they  were  called  participes,  et  non  bitredes.     And  thefe  joyn-  f^'^-  4T5'  ^ 
tenants  mull  joyntly.  implead  and  joyntly  be  impleaded  by  others,  ^^^  'J*  ^^^\ 
(j)  which  properti2  is  common  betwecne  them  atid  coparceners ;  3^7166.  Pott. 

but  Sea.  311.) 


(»)  [See  Note  V3.1 

(3)  I  take  this  reftr;nce  to  Bra6>op  to  be 
errun«>us.  -But  in  foh  iS;  a.  of  Bra6^on 
th«*rp  is  a  rhapttr,  which  contie^s  wrth 
littleton^s  on  jointcnancv}  the  Hrit  brauch 
0I  it  being  de    fonationibus  fd£ii$  plur'thus 

J  nudfroefuecejioin    Stt  alio  Bia^l.  fo.  i z. 
i.  and  13.  a^ 

(4)  It  (hou  J  bs  cip.  48.  to  which  as  a 
c*  rrti'pondin^  ^.art  ut   an  aLuott  co-t  m« 

Vat*  f. 


porary  wnter  add  Bra£t.  fol.  4aS.  a. 

[iSo,b.J 

(1)  [See  Note  ^4.] 

(a)  [Sec  Note  55.] 

(3)  See  the  ftatute  dk  eonjut^im  ftoffenis 
34.  E.  I.  lord Coice*8  notice  of  ir  in  2.  Intt. 
jea/.and  Tieloairs  Dig.  Ong.  Bi.  m  lu^ 
Chapter  mi  J^inttuanis  m  U.  1.  tli.  456'. 


I 

La).3.    Cap.  3.         Of  Joyntcnants.  Seft.  278. 

but  ionitnaati  hate  a  fete  qoiKtie  of  forvivorflnp,  wWcb  coparce- 
Bcn  luve  not.  LittUtM,  having  now  fpoken  of  parcenert  and  o» 
joyntenanti  of  right,  dodi  next  ipeake  of  joyntcnants  by  Wioog. 

Sea.  27S. 

TTEM/sJiWcou  tms,  lie.  Sffii^  A  ^^  0»  '^^.^^r*'^  three,  &c  dif- 

-^  >«f  «ii  autir  J^afcun  terres  iu  U^  ^^  fofe  anoAcr  of  any  Unds  or  te- 

ii/w«ff/  tf  W  ufi  denufm,  ibnauis  Us  nenicnts  to  their  own  ufe,  tiien  ftc 

Meifiurs  fint  j^tifJnts.    Mis  iils  diffeifors  are  joyntcnants.    But  if  tfecy 

Aitfint  un  aiZrdnpj^un  di  iux,  Jiffeifc  another  to  the  ufe  of  one  of 

JcJtus  ils  ne  font  mntenant$ ',   ms  theii^  then  Aey  arc  not  joynte^ 

uiaquiufi  ddiff4n  eft  fait  iftfJ$  but  hcc  to  whofe  ufe  the  dj^to  a 

teVant^et  its  autnsffoit  'riemin  U  made  is  We  tenant,  and  the  oAe« 

tinancii,  mis  fim  Mils  C9a4ut9rs  a  h  have  nothing  in  the  teiwncy,  but  are 

diffilftth  Wf .  ^       ^'^  ^  called  coadjutors  to  the  diflciitn,  &c. 

f  T  is  to  bee  obferved,  that  fome  diffeifors  be  tenants  of  the 
*  land,  and  fome  be  no  tenants  of  the  lands ;  and  of  both  thcfe 
kinds  LittUun  here  fpeaketh. 

"  lie.  ••    In  the  firft  lie.  nothing  is  implied  but  foure  or  five, 

??  A(r'  ^L.  or  more.    But  in  the  latter  lie.  many  things  be  to  bee  underftood. 

x^  Aff'  ii.  As  of  diffeifors  that  be  notenants*  fopne  arc  coadjutors,  whereof 

S.  Air  p.  30-  LittUton  here  fpeaketh,  (qmc  fomjfellor^,  commanders,  &c.  whert 

10.  E.  3. 47-  the  diffcifin  is  not  to  bee  ^one.to  aoy  of  their  ufes.    Alfo  \\  A. 

1^*  H  i^r  diffcife  ode  to  the  ufp/of.  %.  who  kijoweth  not  of  it,  and  ^.  affent 

diffeiC  p.'  77!  to  it,  in  this  cajfc  uJ  the  ^recment  4^  was  tenant  of  the  Und,  and 

28.  Art!  11-  after  agreemcjit  B^,  is.tjtnant  of  tjie  land,  but  both  of  them  be  dii- 

47.  Aff.  3«-  fcifors  :  for  omm  ratihahiuo  retrttrahitwr  it  mandaJto  iquiparatur,  (4) 

1^.^. 4.  9-  y^nd  it  is  worthie of  the obfervation, and  implied  alfo  in  the  lat- 

1*8  Aff.  7.  tcr  lie.  that  feeing  coadjutors,  councilors,  commanders,  &c.  ar^ 

ai.'  H.  7. 35.  all  diffeifors,  that  albeit  the  diffeifor  which  is  tenant  dieth,  yet  the. 

19.  Aff.  50.  afijft  lieth  againtt  the  coadjutor,  counfellor,  commander,  kc.  and 

*'•  2'  *•  l\\  the  tenant  of  th^  land*  (5)  though  he  be  no  diffeifor.  (6) 

ftuE.V'46.*  15.  E.  4.  15-  F.N.B.i79.g.  (Mo.  53.  Poll.  374. 1.  Ant  10.  m.  i- R<h 
Abr.  660.  Poft.  i>8.  a.)        (t'oft.  *45-  ••  *S^* »•)        (^-  ^^'  ^^'  ^>) 

[<]  50.  E.  3.  a.  [a]  The  demandant  and  others  in  zfr^eeipi  did  dMeifc  the  te* 
(Cro.  Cha,  301.  pant  to  the  ufe  of  the  others,  and  the  writ  did  not  abate ;  for  the 
I.  Ro.  Abr.  661,  demandant  was  a  diffeifor,  but  gained  no  tenancy  in  the  land,  for 
J[^i  ^  *    that  he  was  but  a  coadjutor. 

A  man  diffeifeth  tenant  for  life  to  the  ufe  of  him  in  the  rever* 
fion,  and  after  he  in  the  reverfion  agreeth  to  the  diffcifin,  it  i»faid^ 
that  he  in  the  reverfien  is  a  diffeifor  in:  fee,  for  by  the  diffeilia     • 
made  by  the  ffranger,  the  reverfion  was  divefted,  (7)  which  (fay  -   ^ 
they)  cannot  bee  revefted  by  the  agreement  of  him  in  the  reverfion,  ^  1 0  !•  * 
for  that  it  maketh  him  a  wron|  doer,  and  therefore  no  relation  of 

an  cflate  by  wrong  can  helpe  him.  (i) 

««  CoaJjuter** 

(4)  [See  Note  56.]  (7)  [Sec  Note  57.] 

(5)  I'hai  is,  he  that  is  fcifcd  of  the  frec- 

faoUi  by  title  from  the  diffeifor,  as  by  feoff*     [181.  a.] 

luent  leafe  or  delcent  from  him.  (i)  L^  ^^  5^;1 

(6)  Sec  ant.  154.  b^  ^ 


Lib,  3.  Qf  Joyjtttcnants.  Sed.  279, 280. 

'<  C&oi^'itier,**    CoaJfutor  tft  qui  auxiiiaiitr  alierh  And  is  derived 
0  coa^nvatuh,.  jfnglice  a  feU9iv  nelper» 


Sedl.  279. 


"P^  Tnota  que  JiJJirfin  eft  propcrmenty 

lou  un  home  entra  en  afcun  terres 

ou  tenements  lou  fan  entre  n^eft  pas  con- 

geabliy  et  oufta  celuy  que  adfranktene^ 


AND  note  that  difleifin  is  pro* 
r^  pcrly,  where  a  man  cntreth  into 
any  lands  or  tenements  .where  his  en- 
try is  not  congeable,  apd  oufteth  him 
which  hath  the  freehdd,  &c« 


'  j  * H  IS  defcription  o£  a  dxflei£n  and  the  ^c.  in  this  place  15 
-^    nnderftood  onely  of  fuch  lands  and  tenements  whereunto  an 
entry  may  bte  made,  and  not  of  rents,  commons,  &c.  (2}  whereof 
fufficient  hath  been  faid  before  (3)  in  the  Chapter  of  Rents ;  and  fo 
in  cffe€t  Littleton  defcribed  it  before  the  edition  of  his  booic.     And  3.  £•  4.  s. 
note  here,  that  every  entry  is  no  drfleifm,  unlcfle  there  be  an  onfter  34-  -AfT.  11,  it. 
alfo  of  the  freehold.     And  therefore  Little/oa  doth  not  fet  downc  *f.^^  J^' 
an  entde  onely  but  an  oalkr  alfb,  as  an  entry  and  a  daimer,  or  2^  f^  * '^'^ 
taking  of  profits,  &c.  PI.  cim.  89, 

Now  as  there  be  joyntenants  by  difieiiin»  fo  are  there  joyntenants  Ptrfon  de  Hony 
by  abatement,  intrufion,  and  ufurpation,  all  which  are  included  in  I^anej.  AflC  10. 


the  latter  ^r. 


12.  £.  3*  tic* 


A(n  S8.     45.  Air.  7.      9*  Air.  19.     39.  AA*.  i.      iS.  £•  a.  AS,  374. 


Se<a.  280. 


1/*  T  efi  affovotry  que  la  nature  de 

joyntenancie  efty  que  celuy  que  fur-' 

vefqulft  avera  fokment  rentier  tendncie 

foiqhques  tiel  ejiate  que  il  ad^  Ji  lejoyn* 

iurejoit  continue^  (ffc»     Sicemeji  trots 

joyntenants  font  enfeefimpley  et  tun  ad 

ijfue  et  deviey  uncore  ceux  que  furvef^ 

quont  averont  les  tenements  entier^  et 

Pijfue  n^ avera  riens.     £i  ft  le  fecond 

joyntenant  ad  iJfue  et  devie^  uncore  le 

tierce  que  furvtfquijl  avera  les  tene^ 

ments  eniiery  et  cux  avera  a  luy  it  afes 

heires  a  touts  jours,    Mcs  aut.rment  eft 

de  parceners  ;    car  Ji  trots  parceners 

fonty  et  devant  ofcun  partition  fait  Pun 

ad  ijjne  et  devie^  cto  que  a  luy  affiert 

*  difcendra  a  fon  i£u,     Etfi  tiel  parcener 

moruft 

{%)  In  refpfft  to  difleifin  of  rents,  read 
pelt.  306.  b.  323;  a.  and  b. 


AND  It  is  to  be  underftood,  that 
'^^  the  nature  of  jovritenancy  is,  that 
he  which  furviveth  uall  Have  only  the 
entire  tenancie  according  to  fuch  ef* 
tate  as  he  hath,  if  the  joynture  be  con* 
tinued,  &c.  As  if  three  joyntenants 
bee  in  fee  fimple,  and  the  one  hatk 
iiTue  and  dieth,  vet  they  which,  for* 
vive  {hall  have  the  whole  tenements, 
and  the  ifliie  ihall  have  nothing.  And 
ijf  the  fecond  joyntenant  hath  iitue  and 
dye,  yet  the  third  which  furviveth 
(hall  have  the  whole  tenements  tohinri 
and  to  his  heires  for  ever.  But  other- 
wife  it  is  of  parceners ;  for  if  three 
parceners  be^  and  before  an/  parti- 
tion  made  the  one  hath  ifllie  and  dy- 

eth, 

(3)  Ant.  Se£(.  233.  and  the  coinni. nc 
thereon. 

« 

LI  a    " 


V- 


Lib.  3-     Cap,  3.         Of  Joy.itcnants,  Scft.  280* 

wnrufi  fam  iffktj  donfuts  ceo  ^ui  a  lui  eth,  that  which  to  hioi  belongeth  (hall 
afffert  AfcMta  a  fa  c§heireSy  iffmt  qui  dcTcend  to  bis  ifliie.  And  if  fuch  par-^ 
tis  avcrom  ce9  per  difcent^  it  mmy  ptr  cener  die  without  ifliie^  that  which  be- 
fitrvhtr^  ceme  jcjnUnants  averonty  longs  to  her  flial  defcend  to  her  co- 
&f.  hetres,  fo  as  they  ihal  have  this  by 

dcfcent^and  not  by  furvivor,  as  joynte- 

nants  Ihall  have,  &c. 

^     Here  by  this  Wf.  many  points  of  learning  are  to  bee  ob- 

ferved.     As  that  it  is  proper  to  joyntenants  onely  to  have  lands  by 

furvivor ;  for  no  furvivor  of  other  tenants  prp  indi^uijc  (hall  have 

the  whole  by  furvivor,  bat  only  joyntenants :  and  this  is  called  in 

Bradottlib.  4.      law  jms  accrefandi.     Omtiis  fetffati  Jitrnt  Jimul  habendl  it  temindi^  nee 

foK  a6i.  b.  Mnm  nee  partem  feparatam  nee  terje,  fed  ut  quilibet  eorum  totnm  Jka» 

rle^Viht'  ^^*    ^^^  ^""^       *  '"  ^•^■'*^*' »  ''  <■**•  *•"'  meriaturt  «m  d^Jcendit  aliqum 
ca.  A,  &  c*.  10.    /*'*'  ^'^^di  MurientiJ,  neefeparata  nee  in  eommuni  ante  mortem  omn'um, 
49.E.^.foL5i6.  Jed  pars  ilia  eommunis  per  jus  acerefcendi  accrefcit  fuperftltihus  de  per* 
fond,  ad  perfinean  vfque  ad  idtimnm  fitperftstcm.     Bat  although  furvi- 
vorQiip  bee  proper  to  joyntenants,  yet  it  is  not  proper  quarta  mode 
(that  is)  emnif/oli  et/emper ;  for  there  may  bee  joyntenants,  thoiigh  Tj  8  I*  I 
there  be  .not  equall  benefit  of  furvivor  on  both  fides.     As  if  a  ^ 
man  letteth  lands  to  J.  and  B.  during  the  life  of  A,  if  B,  dy- 
eth,  A.  fliall  haVe  all  by  the  furvivor,  but  if  A.  dyeth>  B.  ihall 
have  nothing,  (i) 
(9.  Co.  75.  b.)        Two  or  more  may  have  a  trufl  or  an  authoritie  committed  to 

them  joyntly,  and  yet  it  (hall  not  furvive.     But  herein  are  divers 

diverfitics  to  be  obferved.     Firll,  there  is  a  diverfitie  betweene  a 

{i.  Sid.  6.)         naked  truft  or  an  authoritie,  and  a  truil  or  authoritie  joyned  to  an 

eflate  or  intereH.     (2)  Secondly,  there  is  a  diverfitie  between  au* 

thorities  created  by  the  partie  for  private  caufes,  and  authoritie 

[*]39.Afl:p.i7.   created  by  hw  for  execution  of  juftice.     As  for  example,  [^}  if 

30.  II.  8.  tir.  a  man  devife  that  his  two  executors  fhall  fel  his  land,  if  one  of 
dcvlfeB.  D\cr3.  them  dye,  the  furvivor  ihall  not  fell  it;  (3)  but  if  he  had  devifed 
Elir  190.  jjjj  jjjp^j,  {Q  jjjj  executors  to  be  fold,  there  the  furvivor  ihall  fell 
2?Ei;».Dy«i77.  ^*'  which  diverfitie  is.  imply ed  by  our  author,  for  hee  faith,  that 
^3.  Eliz.  Dyer  '   he  that  furviveth  (hall  have  the  entire  tenancie. 

371.   4  Elis.  If  a  man  make  a  letter  of  atturney  to  two,  to  do  any  aA,  if 

Dyecaia  one  of  them  dye,  the  furvivor  ihall  not  do  it :  but  if  a  'venire  /a- 

lo^H  4'  2^1fei  ^'^  ^^  awarded  to  foure  coroners  to  impannell  and  returne  a 

14.  H.4.  34.  i*"7»  *"^  ^^^  ®^  '^^™  ^y^«  y^^  ^^*  other  Aall  execute  and  returne 

39.  H.. 6.  42.  the  fame. 

31.  Aff.  20.  If  a  charter  of  feofFraent  [r]  be  made,  and  a  letter  of  atturney 
33.  H.  8.  joynt.  ^Q  foure  Or  three  joyntly  or  fevcrally  to  flelivcr  feifin,  two  of  them 
la  h!  8  con.  J^^*^^^  make  liveric;  becaufe  it  is  neither  by  them  foure  or  three 
ditionBr.  190.  joyntly,  nor  any  of  ihcm  fcverally ;  but  if  the  iherife  upon  a  capiat 
[f  J  38.  H  8.  8.  direfted  to  him  make  a  warrant  to.  foure  or  three  joyntly  or  feve- 
Dyer  62.  rally  to  arreft  the  defendant,  two  of  them  may  arreft  him,  becaufe 
27  H.  8.  fol.  6.  ij  jj  £^j.  jjjg  execution  of  juftice  f/l,  which  is  pro  bono  puhlico^  and 

Cro.  EI«z.  913,  914.)  [tf\  "Pafch.  45.  tX\t,  Jn  the  king's  bench  betweene  King  and  Hobbcw 

(HutLli;.) 

fi)  See  further  as  to  benefit  of  furvivor-         (2)  See  ant.  112.  b.  113.  a.  poll.  3^- a. 
A  i..  on  one  iide  only,  poft.  193.  a.  239.  b.  (3)  [Sec  Note  59.] 

bi  Dy.  3  0.  b. 


Of  Joyntcnants. 


Sea.  281,  282. 


Lib.  3. 

« 

therefore  (hall  be  more  favourably  expounded^  then  when  it  is  one!/ 
for  private;  and  To  hath  it  beene adjudged.  (4)  ymapMica  ix 
frt'vato  fromijcu^  dicidi  mn  dcbtnt. 

«*  Et  ile*vie.'*    Note,  diere  is  a  natnnJl  death  and  a  civil  death, 
«nd  LiittietoH^*  cafe  is  to  be  intended  of  both  ;  and  therefore  [e\  [*]  *»•  R-  *• 
if  two  joyntcnants  be,  and  one  of  them  cnircih  into  religion,  the  J"^8»n^"*  *^3- 
furvivor  fliaU  have  the  whole.  (5)  ^^^  *^*-^^ 


Scdt,  281. 


82.  a.] 


p  T  come  le  furvivor  tient  lieu  enter 

"^  joynterants^  {b)  en  mefme  le  maner 

il  tient  lieu  enter  eux  queux  ontjoynt 

ift^te  ou  pojftjfton  ove  outer  de  chait:iy 

real  ou  perfonaU     Sic  erne  fi  leas  de  ter- 

res  ou  tenements  foit  fait  a  plufors  pur 

terme  dts  ars^  cetuy^  que  furvefquiji  de 

les  iejfees^  avera  les  tenements  a  luy  en^ 

tier  durant  le  terme  per  fora  de  mefme 

le  leas^     Et  fi  un  chival^  ou  un  outer 

chattel  perfmal  font    done    a  plufars^ 

celuy  que  furvefquiji  avera  le  cbixHil 

folcrnent* 


A  N  D  as  the  furvivour  holds  [dace 
betweene  jpyntenants,  in  the 
fatue  manner  it  holdeth  place  betweens 
them  which  have  joynt  eftate  or  pof- 
fef&on  vi^ith  another  oF  a  chattel!,  reall 
or  perionall.  As  if  a  leafe  of  lands 
or  tenements  bee  made  to  many  for 
terme  of  yeares,  hee,  which  farvives 
of  the  leitees,  fhall  have  the  tene* 
ments  to  him  only  during  the  terme 
by  force  of  the  fame  leafe.  (1)  A  a  J  it 
a  horfe,  or  any  other  chatteil  perioiuil 
be  given  to  many,  hee  which  liirvivcth 
fhall  have  the  horfe  onely. 

• 
TJ[  E  R  E  B  Y  it  is  roanifef^,  that  furvivor  holdeth  place  regu-   (Cro.  ElU.  33. 
■*■  ^  larly  as  well  betweene  joyntcnants  of  goods  and  chattels  in   4.  Ro.  At>r.  86, 
pofTclUoa  or  in  right,  as  joyntcnants  of  inheritance  ur  freehold.         ^70 

"  Chatteil,**  or  Cat  ell »  whereof  commcth  the  word  ofed  in  law 
[y  ]  Catalia,  and  is,  as  Littleton  nere  leacheih,  two-fold,  viz.  reall  [/].R*P^- 
and  perionall,  and  puttctn  examples  of  both.  BrSct '  hb?  2*^^ 

39.  H.  6.  35.     Sundford  Fr.  45. 
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r*  N  mepne  le  maner  efl  de  dets  et 

duties^  &c.  car  fi  un  obligation 
foit  fait  a  flujorspur  un  debt^  celuy  que 
furvcf'iui/}  avera  tout  le  det  ou  dutie, 

Et  tjji.t  ejl  tTauters  covenants  et  con-' 

tracts^  i^c.  (3) 


(4)  See  ace.  as  to  wairant  of  the  peace 
to  two,  Lncnhard's  Jullice  ed.  1602.  p.  84. 

(5)  See  ant.  note  7.  of  fol  ^  b.  ami  iwtc 
I.  of  fol.  132.  b.  Add  Ley  s  caie  1.  i\u. 
Abr.  43. 


J  N  the  feme  manner  it  is  of  debts 
an  J  duties,  tic.  for  '*i  an  obiiga* 
tion  be  made  to  many  tor  one  ucbv, 
hee  which  furvivctn  fhall  have  U)c 
whole  debt  or  dutie.  /\nd  fj  is  u  of 
bther  covenants  and  contraitsj  61:. 


N  O  W 


(6)  &r.  in  L.  &  M.  and  Rob. 


[182.  a.l 

(i)  [See  Note  60.] 

{3}  No  ^c.  in  L.  6c  M.  nor  Ri»h. 
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No  W  he  fpctkeUi  of  debts.  dudes»  covenants,  contraftsj 
Sec.  (2) 


(i.lto.  Abr.6.)       **  Dtts  it  dutyiSf  {^^."     Here  by  force  of  this  lie.  an  excep- 
F.  N.  B.  117.  £.  (ion  is  to  bee  made  of  two  joync  merchants ;  for  the  wares*  mer- 


38.  E.  3. 7. 


(Ant.  171.  a. 
Ctf«.  Jam.  306. 
1.  Ro.  Abr.  6« 
Cro.  Cha.  ^01. 
I.  Sid.  136. 

J  79-)  (5) 


chaodizcs,  debts  or  da(ies»  that  they  have  as  joync  merchanu  or 
parteners,  (hall  not  furvive*  but  ihall  goe  to  the  executors  of  him 
that  deceafeth;  and  this  is  per  legem  mcrcatoiiamt  which  (as  hath 
beene  faid)  is  pan  of  the  lawes  of  this  realm*  for  the  advancement 
and.  coniinuance  of  commerce  and  trade*  which  is  pro  homo  publico  ; 
for  the  rule  is*  that  Jus  accrefcendi  inter  mer  cat  ores  pro  heneficio  com* 
mercti  Iccum  mom  baoet.  (4) 

And  to  the  latter  lie.  in  this  Sef^fon  the  like  exception  mull  be 
made. 


Sc(5l.  283. 


JTE  Mj  afcuns  jotntenants  f9tent 
(ftre^  q^f  potent  aver  joint  eflate^  et 
ijlre  jcintenants  fur  terme  de  lour  viesy 
et  UKc:re  lis  ont  feverall  enhtritances. 
Siconie  tares  filer,  t  dones  a  deux  himcs 
it  a  Us  heires  de  lour  deux  corps  engeri" 
dres^  en  ce/i  cafe  ies  donees  ont  joint  ef-* 
tatts  tur  terme  de  lour  deux  viesj  et  un^ 
core  lis  ont  feverall  inheritances  j  carji 
fun  des  donees  ad  ifjue  it  devy^  Pauter 
que  furvcfuuijl  aver  a  tout  per  lefurvi-' 
z  or  pur  ttrtne  de  fa  t///,  etfi  celuy  que 
furvefqinjl  auxy  ad  iffut  et  devy^  don-' 
ques  Ciffue  del  un  avera  I'un  moilie^  et 
,  Piffue  i!el  cuter  avera  I'auter  moitie  de 
la  terrey  et  it  tiendront  la  terre  enter 
eux  en  common^  et  ne  font  pas  joyn^ 
tenants^  mesfcnt  tenants  en  common.  Et 
la  cGufe^  pur  que  iielx  donees  en  tiel  cas 
^ntjoyht  ejlate  pur  terme  dt  Icur  vicsy 
ejly  pur  ceo  que  al  commencement  Us 
terres  fucront  dones  a  eux  deuxy  I  s 
queux  par  ols  Jans  p/uis  din  font  joint 
eftate  a  eux  put  terme  de  lour  vies.  Car 
f:  home  voit  lejfer  terre  a  un  auter  per 
futt  ou  fans  fait  y  nient  feafant  mention 
quel  ejiate  ilaveroit^ct  de  ceo  fait  live- 
rie  de  feifn^  en  ceo  cafe  U  Ujfee  ad  ef 

ttiU 

(1)  See  further,  as  to  things  of  which 
there  (hall  be  a  liirvivorlhip,  and  where  ex- 
}ref»  words  arc  ncccflary  to  y.ivt  ihat  heaefit* 
11.  Co.  3.  b.  a.Ko.Abr.  86.  B.  2,  t.  F. 
Wms.  672.  and  x\\ .  fur<ui'vor  in  Vin.  Abr. 
art!  til.  jomUnantsB.  i.  &  D.  ibid. 

(4)  i>tc  m.19  luiiy  as  to  rhis  >.  BrownL 


ALSO,  there  may  be  feme  jojii- 
'^*'  tenants,  which  may  have  a  joint 
eftate,  and  be  jcintenants  for  terme 
of  their  lives,  and  yet  have  feverall 
inheritances.  As  if  lands  be  giveii 
to  two  men  and  to  the  heii^es  of  their 
two  bodies  begotten,  in  this  cafe  the 
donees  have  a  joint  eftate  for  term  of 
their  two  lives,  and  yet  they  have  fe- 
verall inheritances;  for  if  one  of 
the  donees  hath  iflue  and  dye,  the  other 
which  furviveth  ftiall  have  the  whole 
by  the  furvivor  for  terme  of  his  life, 
and  if  he  which  furviveth  hath  alfo  if- 
fue  and  die,  then  the  ifiue  of  the  one 
(hall  have  the  one  moitie,  and  tlie  ifiue 
of  the  other  fhall  have  the  other  moity 
of  the  land,  and  they  flial  hold  the  Und 
betwecne  diem  in  common,  and  they 
are  not  joyntenants,  but  are  tenants  in 
common.  And  the  caufe,  why  fuch  do* 
nees  in  fuch  cafe  have  a  joynt  eftate 
for  terme  of  their  lives,  is,  for  that  at 
the  beginning  the  lands  were  given  to 
them  two,  which  words  without  more 
faying  make  a  joint  eftate  to  them  for 
terme  of  their  lives.  For  if  a  man  will 
let  land  to  another  by  deed  or  without 

deedy 

99.    Sieaiibacc.  Noy55. 

(5)  Thck  addiU9B»l  references  are  re- 
tamcd,  ti;oi.gh  they  /Jw*  deftrve  it  j  fo^ 
they  only  relate  to  different  /r^UDWVl  J^ 
lex  mercOoria,  and  Ao  not  touch  the  pir? 
tieular  ruk  aj;am(l  iktjui  acerefcendu 
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deed,  not  making  mention  what  eiUte 
he  (hall  have,  and  of  this  make  liverie 
of  feifm,  in  this  cafe  the  leflee  hath  an 
eftate  for  tcrme  of  his  life  9  and  fo  in  as 
much  as  the  lands  were  given  to  them> 
they  have  a  joint  eftate  for  term  of 
their  lives.  And  the  reaibn  why  they 
fhall  have  feveral  inlieritances  is  this, 
inafmuch  as  they  cannot  by  any  pof'- 
fibility  have  an  heir  between  them  in- 
gendred,  as  a  man  and  woman  may 
have,  &c.  the  law  will  that  their  eftate 
and  inheritance  be  (uch  as  is  reafon- 
able,    according  to  the  forme    and 
effeft  of  the  words  of  the  gift,  and  this 
is  to  the  heires  which  the  one  fliall 
begetof  his  body  by  any  of  his  wives, 
and  to  the  heirs  which  the  other  fhall 
beget  of  his  body  by  any  of  his  wives, 
&c.  fo  as  it  behoveth  by  neceffitie  of 
reaibn,  that  they  have  feveral  inhe- 
ritances.    And  in  this  cafe  if  the  ifliie 
of  one  of  the  donees  after  the  death  of 
the  donees  dye,  fo  that  he  hath  no  if- 
fue  alive  of  his  body  begotten,  then 
the  donor  or  his  heire  may  enter  into 
the  moity  as  in  his  rcverfion,  &c.  al- 
though   the   other  donee  hath  ifilie 


82.  bj 
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fate  pur  terme  defa  vie ;  et  tjjint  entdnt 
^ue  les  terra  fueront  dones  a  eux^  i/s  ont 
joint  efiate  pur  t^rme  de  lour  vies.     Et 
la  ^aufepur  que  ils  averont  feveral  en^ 
herttances  ijl  cto^  entant  que  ils  ne  poi' 
mt  aver  per  nul  pojjihility  un  heire  enter 
eux  engender^  Jicorne  home  etfeme  ppient 
aver^  tsfc.  donque  la  ley  voet  que  lour 
•  ejiaie  et  lour  enhsr'ttance jott tielcorm rea^ 
fon  voet^  folonque  la  forme  et  fffeSl  des 
parols  del  dove^  et  ceo  eft  a  ks  heires 
que  run  engciidra  do  fon  corps  per  afcun 
defesf ernes  ( i )  [eta  les  heires  que  rau^ 
ter  engt  nd^a  dcjon  corps  per  afcun  defes 
fe7ms\  (sfc.  ifftnt  il  covient  per  necejfstie 
de  reafon^  que  ils  averont  fevcralx  inhe" 
ritances,    Et  en  tiel  cas  firi/fiicd'un  des 
donees  apres  la  mzrt  des  donees  devit^ 
ijfint  quo  il  7i*ad  afcun  ijfue  en  vie  defon 
corps  engendrey  donque  le  donor  oufon 
heire  polt  enter  en  la  moity  come  en  fon 
reveifion^i^c.  coment  que  t autre  des 
donees  ad  ijfite  en  w,  fcfr.     lit  la  caufe 
tft  que  enfant  que  les  enheriiances  font 
fev.raly  ^V.  le  revivfion  dc  eux  en  ley 
ejl  feveral^  ^c,  et  lefurvivor  del  iffiie . 
del  auter  ne  ticndra  pas  lieu  d*aver 

tenti'jrtie,  ^  

alive,  &c.  And  the  reafon  is,  forafmuch  as  the  inheriunces  be  feveral,  &c. 
the  rcverfion  of  them  in  law  is  feverall,  &c*  and  the  furvivor  of  the  iffue  of 
the  other  ftiall  hold  no  place  to  have  the  whole. 

"    7 LS  out  joynt  efiate  pur  terme  de  lour  deux  ws^  l^cJ'^     Note,  Vide Scd.  196. 
^   albei:  they  have  feverall  inheritances  in  taUe,  and  a  particu-  (Poft.  189.6.) 
lar  eftate  for  their  lives,  yet  the  inheritance  doth  not  execute  and 
fo  breake  the  joy n tenancy,  but  they  are  joyntenants  for  life,  and 
tenants  in  coinmon  of  the  inheritance  in  tayle. 

**  SUome  bora  etfeme  poient  avery  ^JJV  "     Here  a  diverfity  is  im-  Vide  Wcftcote'i 
plyed,  when  the  eltate  of  inheritance  is  limited  by  one  convey-  caic.  ».  Co.  60, 
ance,  as  in  this  cafe  it  is,  there  are  no  feverall  eftates  to  drowae  one  6*-^.^ 
in  another.     But  when  the  ilates  are  divided  in  feverall  conveiances,  ^  '      '   ^'' 
their  particalar  eflates  arc  diilinft  and  divided,  and  confequently 
thL'  one  drowncs  the  other.     As  if  a  leafe  bee  made  to  two  men  for 
terme  of  their  lives,  and  after  the  kffor  grantcth  the  rcverfion  to 
them  two,  and  to  the  'heires  oi  their  two  bodies,  the  joynture  is  fe- 
vered, and  they  are  tenants  in  common  in  poflcflion.     And  it  is  Vli.  12.  E.4.3. 
farther  implied,  that  in  this  cafe  of  Utileton  there  is  no  divifioa  be-   »>. 
tweene  the  ellacc  for  lives,  and  iwc  feverall  inheritances ;  for  in 
this  cafe  they  cannot  convey  awa/  the  inhcritaaccs  after  their  de- 

ceale, 

(1)  In  L.  and  M.  and  Roh.  die  following  words  here  placed  between  brackets  arco  nittej* 

LI  4 


X 


^ib..  3.     Gap.  3.  Of  Jo)mtenants.  Sedl.  285. 

ceafe,  (t)  for  it  is  divided  only  in  fuppofition  and  confideration  of 
law,  and  to  fome  purpofes  the  inheriunce  is  fatd  to  be  executed* 
(Se£t.  S85.)         as  fhall  bee  faid  hereafter. 

•  r/l  59*  H.  6.  ^^  *  ®*^  make  a  Icafe  for  [/]  life,  and  after  rranteth  the  re- 

%,  b.  vcrfion  to  the  tenant  for  life  and  to  a  ftranger  and  to  their  heircs, 

(4.  Leon.  37.  they  are  not  joyntcnants  of  the  reveriion»  but  the  reverfion  is  bya^l 
Foft.  »99.  b.  of  \^^  executed  for  the  one  moitie  in  the  tenant  for  life,  and  for 
a6i".)^*"'  »he  other  moity  he  holdeth  it  ftiU  for  life,  the  reverfion  of  that 

moity  to  the  grantee, 
fj^l  Wefcofs  And  fo  it  is,  if  a  man  maketh  a  leafe  [^]  to  two  for  their  lives, 

C4IC,  ubl  fuprs.     and  after  granteth  the- reverfion  to  one  of  them  in  fee,  the  joyn- 

ture  is  fevered,  and  the  reverfion  is  executed  for  the  one  moitie, 
and  for  the  other  moitie  there  is  tenant  for  life  the  reverfion  t# 
the  grantee,  (z) 
^bidem;- 11-  6w         If  leflee  for  life  granteth  his  eflate  to  him  in  the  reverfion,  and 

to  a  ftranger,  the  joynture  is  fevered  and  the  reverfion  execated 
for  the  one  moitie  by  the  aA  of  law,  (3) 

If  a  man  maketh  a  leafe  for  life  and  granteth  the  reverfion  tt>  F  j  g  1^  2, 
two  in  fee,  the  Icffee  granteth  his  eftate  to  one  of  them,  they  arc  *-       ^ 
not  joyntenants  of  the  reverfion  j  for  there  is  an  execution  of  the 
eftate  for  the  one  moitie,  and  an  eftate  for  life,  the  reverfion  to  the 
other  of  the  other  moity  (a). 

Here  Littleton  hath  well  refolved  a  doubt ;  for  of  ancient  time  it 
\h1  n-E.  1*  St.  hath  beene  falsi,  [^]  that  when  lands  have  beene  given  to  two  wo- 
:S.'  I S.  £.3.39.  men  and  to  the  heirei  of  their  two  bodies  begotten  (which  cafe 
^o.  E.  3.  Q^p  author  putteth  in  the  next  Se^ion)  that  the  huftiand  having 

i"onr.'"io?*E.  1.  iftue  (hould  Dce  tenant  by  the  courtefie  living  the  other  fitter;  for 
fcfrcmcnu  ic  that  as  fome  held  the  inheritance  was  executed,  and  that  the  Ci^cr^ 
iiiitz  97.  were  tenants  in  common  in  poflefiion,  and  confequently  the  haf- 

(Ant.  13.  u)       band  to  be  tennnt  by  the  curtefie,  which  hee  could  not  bee  if  the 

women  had  a  joynt  eOate  for  terme  of  their  lives;  and  likewife 
fi'l  44.  E.  3.  it  was  faid  [/]  th^t  the  iftue  of  the  one  ftiould  recover  the  moytie 
ta»le  13.  in  ^fcrmedon  living  the  other  fiftcr.     But  'vaba/u^:  ^^^r,  and  Lit^ 

S.  AiT.  33.  tlttoHy  grounding  himfelfe  upon  good  authority  in  law,  hath  cleere4 

^tltlt.       th«  duuht. 

Cori^t's  catis     * 

i.Co.  84. 1.   4.  *f  NUnt  feafant  mention  qutl  cjiate  il  avereit,^*     Hcrt  Lttflefe^ 

jviai.woicr  145.  addeth  materially  (not  making  mention  of  whai^eftate)  ;  for  [i]  if 

c;!^a^f^'VTc  ^  in  the  premifTes  lands  bee  lettcn,  or  a  rent  granted,  the  general 

by  rhe  Curtene"*  in^^ndment  is,  that  an  eftate  for  life  pafieth  ;  but  if  the  bahendum 

Scdione      .  limit  ihc  iamc  for  y cares  or  at  will,  the  bahemium  doth  qualifie  the 

(Ant  30  a.     ^  ^encrill  intendment  of  the  prcmiflcs.     And  the  reafon  of  this  is, 

en 


to 

(2.  Co.  23.55.     ^  underftofAi,  that  no  wrong  be  thereby  done;  for  it  is  another 
5.  Co   11 J  fnsiximt  ml^WyfuoJ  iegis  ipn/iruciio  ngn/acit  injuriam.     And  ihcre- 

^Ro.  Abr.  66.)  ^pg  jf  tenant  for  life  makc.h  a  leafe  generally,  tiiis  Ihall  bee  taken 
( -!'^Cv.  8  *a.        ^y  conftruAion  of  law  an  ellate  for  his  owne  life  that  made  the  P  i83«bi 
PicwJ.  i6i.*a.      lc^f<^  f  for  if  it  (hould  be  a  leafe  for  the  life  of  the  l^fiee,  it  ftiould 
iVm.  42.  a. J        be  a  wrong  to  him  in  the  reveifion.     And  fo  it  is  if  tenant  in  uile 

make 

(i)  See  poft.  184,  h.  [183.  a.] 

(a)  r§cc  Note  61.1  \z)  f  Sec  Note  <».] 

(3;  Sec  poft.  102.  200.  b.  335.  a. 
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inake  a  leafe  generally,  the  law  (hall  contrive  this  to  be  fqch  a  leafe 
as  hee  may  lawfully  makf»  and  that  is  for  terme  of  his  oWiie  life; 
for  if  it  (hould  be  for  the  life  of  the  lefTee,  it  Qioald  be  a  difconti* 
nuance,  and  confeqnently  the  (late  which  flsould  pafTe  by  conftruc- 
tion  of  law  (hould  worke  a  wrong,  (i) 

•«  Et  iffint  tntaht  que  les  ttmt  fuivnt  doms  a  mux  ih  ount  joynt 

tfiati  pur  lour  vf>j."     This  is  plaine,  but  with  this  exception^  un-  [/]  S.  E.  3.417. 

IcflTe  the  habendum  doth  otherwife  limit  the  fame.     And  therefore  ^\*  fcoljcoi.  ^ 

if  a  leafe  be  made  [/]  to  two,  hahatdum  to  the  one  for  life,  the  ^^'^'jj'o    .^ 

remainder  to  the  other  for  life,  this  doth  alter  the  general!  intend-  ?o%t.  Br!  «! 

ment  of  the  premi(ref,  (2)  and  fo  hath  it  beene  oftentimes  refolved.  Dyer  fo.  361. 

And  fo  it  is  if  a  leafe  be  made  to  two,  habendum  the  one  moity  to  PI.  Com.  i6q. 

the  one,  and  the  other  moitie  to  the  other,  the  habendum  doth  make  (Hob.  171. 

them  tenants  in  common  ;  and  fo  one  part  of  the  deed  doth  explaine  ^°«*  *^b   £< 

the  other,  and  no  repugnancy  betwecne  them,  et  femfer  exprejfum  eg.  ^.  \^^,  ^^j 

facit  cejfare  taciturn*  ( 3  )  i  x  ) 

♦'  Per  nul pojpbilitie.^*    Here  it  is  to  be  obferved,  that  where  the  Braaon. 

grant  is  impofllble  to  take  cfTetfl  according  to  the  letter,  there  the  (2.  Ro.  Abr.66. 

law  (hall  make  fuch  a  conftrudlon  as  the  gift  by  poflibilitie  may  5*  Co.  19.^ 

take  effect,  which  is  worthy  of  obferration.     Binigntt fadend<e  funt  ***»**•  3'30 
interpret  at  tones  cartaruvi  propter  fiinpliciiatem  laicorun,  ut  ret  magu 
'vaUat  quam  pereat^ 

"  Ijjint  il  covitnt  per  necejpiie  de  reafin,**  The  reafon  of  the  law 
is  the  life  of  the  law  ;  for  though  a  man  can  tell  the  law,  yet  if  he 
know  not  the  reafon  thereof,  he  ihall  foone  forget  his  fuper(iciaU 
knowledge.  But  when  hee  (indeth  the  right  reafon  of  the  law, 
and  fo  biingeth  it  10  his  natural  reafon,  that  he  comprehendcth  it 
as  his  own,  this  will  not  onely  ferve  him  for  the  unclerilanding  of 
that  particular  caie,  but  of  niany  others;  for  cognitio  Ugis  eJteopU' 
lata  t/  com/licata  ;  and  this  knowledge  will  long  remaine  with  him. 
All  vvhicU  is  plainly  imply ed  by  the  words  and  &r.  of  ojir  author  in 
this  bcwiion. 

^^  Et  en  tUl  cafe  Ji  Vijfue  d*un  des  donees  apres  la  mort  des  doneet 
devie,  ijpni  que  il  n*etd  ajcun  ijjue  efft)ie  de  fan  corps  engcndre,  dcn^uee 
le  donor  oujon  heir e  poet  enter  en  le  moitie, *'  This  is  miilaken*in  the 
imprinting,  and  varieth  from  the  originall,  (4)  which  is,  Jt  I'un 
donee  ou  l^ijue  d*un  des  donees  apres  la  mort  de  donees  devie,  ijjint  que 
il  n*ad  njlun  iffae,  i^e.  For  it  is  evident,  that  if  the  one  donee 
himfelfe  dieth  without  iiTue,  the  inheritance  doth  revert  for  a 
moitie,  and  after  the  deceafe  of  the  other  donee,  the  donor  may 
enter  into  that  moitie ;  and  whether  the  i(rue  of  the  one  donee  . 
dieth  without  iilue  at  any  time,  either  in  the  life  of  the  other  donee* 
or  after  bis  deceafe,  it  is  not  materiall,  for  whenfoever  no  ifliie  is 
remaining  of  the  one  donee,  io  as  the  ftate  taile  is  fpent,  the  do- 
nor may  after  the  deceafe  of  the  furviving  donee  enter  into  that 
moity,  (S) 

«'  Et 

(i)  Ace,  ant.  4s.  a.  and  thicre  the  reafon         (4.)  But  lord  Cokeys  correflion  Is  not 

ts  more  fully  expreifed.  conformable  eitiiu:  to  L.  and  M.  nor  th£ 

^i)  Ace.  Perk.  fe£l.  174.  Koh.  edition, 

(3)  Ace.  Scft.  198.     Sec  alfo  a.  Co.  55.         (5)  Sec  Hob.  33. 
a.  Sc  b.  ant*  180.  b.  ^K)(t«  189.  a,  29^,  b. 


Lib.  3.     Cap.  3.  Of  Joyntcnants.  ScS.  284^ 

*«  Et  la  cau/e  ift^  que  tatant  qme  Us  inheritances^  lie.**     LittUtom 

in  this  Chapter  hath  often  faid^  tt  la  caufe  eft,  which  is  worthie  of 

obfcrvation,  for  then  wee  are  trucly  faid  to  know  any  thing  when 

Arift.  I.  M  eto.  ^^  ^"^^  ^"^"^  ^^^^^  thereof.     Tumc  unumqucdqia  J'cire  dicunsir, 

fhyf.    *  '  tumprimamcaufamfcirtputanuis^     ^cire  autemproj>ri^  eft  rtm  raii§es 

et  /«r  caa/km  cognofcere. 

Tlrj.  I.  Geoif  •  Ftelix  qui  potmi  rerum  cogntfctre  can/as. 

And  therefore  all  fludents  of  law  are  to  apply  their  principal!  in* 
deavour  to  attaine  therunto^  all  which  is  imply cd  by  the  words 
and  feveral  lie,  in  this  Se^lioo* 

Here  the  caufe  of  the  entrie  of  the  donor  into  a  moitie  in  thfs 

cafe  is,  that  in  as  much  as  the  inheritance  is  feverall,  the  reverfion 

-fPoft.  191.  k       IS  feverall.     Therefore  upon  the  fcTerall  determination  of  the  eftate 

Hob.  33.)  i^  x^}Xt,  the  donor  may  enter.     And  the  law  termeth  a  reverfion 

to.  bee  expe£Unt  upon  the  particular  eftate :  becaufe  the  donor  or 
kfibr,  or  their  heirsj  after  every  determination  of  any  particular 
eftate,  doth  expert  or  looke  for  to  enjoy  the  lands  or  tenementa 
ajaine. 

Byeri4.Il3oa.       «  Li  reverfion  de  emx  tn  Uy  eft  feverall,  He,**     Hereby,  and  by 

this  He,  is  implyed,  that  upon  one  joint  or  entire  gift  or  leaie 
there  is  one  joynt  or  entire  reverfion,  and  upon  feverall  gifts  or 
leafes  there  bee  feverall  reverfions.     And  this  is  to  be  undcrftood 
of  the  reveriion  in  the  donor  or  his  heires.     But  albeit  the  gifts 
or  leafes  be  feverall,  yet  if  the  donors  or  leflbrs  grant  the  rever- 
fion to  two  or  more  perfons  and  their  heires,  they  are  joynienants 
of  the. reverfion*     And  fo  it  is  of  a  remainder.     And  therefore  if 
a  gift  be  made  to  two  men  and  the  heires  of  their  two  bodies 
begotten,  the  remainder  to  them  two  and  their  heirs,  they  are  joyn- 
tcnants for  life,  tenants  in  common  of  the  ftatc  taile,  and  joyn- 
(i.  Co.  60.  b.      tenants  of  the  fee  fimple  in  remainder ;  for  they  are  joynt  pur-  f  j  g  *  ^  ^ 
foA.  299.  b.)       chafers  of  the  fee  fimple,  and  the  remainder  in  fee  is  a  new  created  *•       "^ 

eftate,  but  the  reverfion  remaining  in  the  donor  or  his  heires  is  a 
part  of  his  ancient  fee  fimple. 

Se<a.  284. 

r  T  Jicome  eft  dtt  de  tnales^  en  mefme  A   N  D  as  it  is  laid  of  males,  in  the 

^          le  memner  ift  lau  terre  eft  done  a  -^^  fame  manner  it  is  where  land  is 

deux  femalesy  it  a  les  heires  de  lour  given  to  two  females^  ajid    to  the 

ekux  corps  engendres*  heires  of  their  two  bodies  engendred. 

44*.  B.  3.  tit.    *  T  p  aman  eiveth  lands  to  two  men  and  one  woman,  and  the  heires  j 

SH*  *^*  K  >  ®^  ^^^     ^^  bodies  begotten,  in  this  cafe  they  l^ave  (everall  in- 

C^Rof  Abir  48  hcntances;  for  albeit  it  may  be  faid,  that  the  woman  may  by  pof- 
X.  Co.'iio,  *  fibiliiy  marry  both  the  men  one  after  another;  yet  firft,  flie  cannot 
156.  K  Ant46.  marrie  them  both  in  pr^Jenti,  and  the  Li«v  will  never  intend  a  pof- 
b.  10. Co.  50. b.)  fibilitie  upon  a  poifibility,  as  firft  to  marry  the  one,  and  then  to 

marry  the  other  (1)  ;  lecondly,  the  form  of  the  gift  is^  to  the 

keirea 

(i)  [Sec  Note  63.J 
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Sc<a,  285. 


r 

heires  of  their  three  bodies,  which  is  not  poifible*  and  therefore 

they  (hall  Have  feveral  inheritances.  .  And  fo  -  it  is,  if  a  gift  be 

made  to  one  man  and  to  two  women,  mutatis  mutandis.     In  the    , 

fame  manner,  if  a  gift  in  taile  be  made  to  a  man  and  his  mother, 

\m\  or  CO  a  man  and  hii  filler  (2),  or  to  him  and  his  aunt,  &c.  in  M  18.^.^.39. 

this  and  like  cafes,  albeit  the  gift  is  made  to  a  man  and  a  woman*  7*  H.  4.  x(. 

yet  they  have  fevcrall  inheritances;  becaafe  they  cannot  marry 

together,  and  are  vvithin  the  rule  and  reafoh  of  our  author*  * 


Sedl.  285, 


TTEMyJi  terrhfiyent  doi:es  a  deux 
it  a  les  heires  de  fun  de  euit^  ceo  eft 
bone  jointurey  et  l*un  ad frariktenement^ 
it  rattier  adfiefintpU,  Etft  celuy  que 
ad  le  fee  dev'ie^  cc/uy  que  ad  le  frdnk^ 
ienemtHt  avera  rerJierti'e  per  kfarvi^ 
vor  pur  ierme  de  fa  vie*  En  mefme  U 
manner  cjf^^  lou  tcne^/icnh  fo^.t  dones  a 
deux  it  Ics  bt'ircs  det  c^rps  d^un  de  eu^ 
engcndresy  l^un  ad  franktemfnent^  et 
Paiitir  a'dfee  tailc^  bfc. 


ALSO,  if  lands  be  given  to  t^ 
'^^  and  fo  the  heires  of  one  df  them, 
ihis  is  a  good  joynture)  and  the  one 
hath  a  freehold,  and  ±he  other  a  fee 
iimple*  And  if  he  which  hath  the 
fee  dietb,  he  which  hath  the  freehold 
fhall  have  the  entiertie  by  furvivor  for 
terme  of  his  life.  In  the  feme  man- 
ner it  is,  where  tenements  bee  given  to 
two  artd  the  heirs  of  the  body  of  one 
of  them  engendrcd,  the  one  hath  a 
freehold,  and  the  other  a  fee  taile. 


B 


Y  this  Seftion,  and  the  ifc.  in  the  end  of  it,  they  are  joy nte-  (2.  Ca6o.  b.) 
nar.ts  for  lifr,  and   the   fee-limple  or  eilate  taile  is  in  one  of 
them  J  and  bccaufe  it  is  by  one  and  the  fame  conveyance,  they  are 
joyntenatits,  and  the  fee- Ample  is  not  executed  to  ail  purpofes  as 
hath  bcene  faid  before  (3).  (ScdtiSj.) 

If  a  fine  bee  levied  to  two,  [«]  and  to  the  heires  pf  one  of  them,   [«]  42.  E.  1.  o 
by  force  whereof  hee  is  feiled,  he  that  hath  fee  dieth,  and  after  the    10.  ii.H.  4.55. 
joyntenant  for  life  dieth,  and  an  ellrangcr  abates,  in  this  cafe  the  3'*.E.  3.  fcjrt 
heire  may  either  fuppofe  the  fee  iimple  executed,  and  have  an  affifc  '"^^^'u'?* 
of  Mortdauncejlcr,  the  words  of  which  writ  be.  Si  R.  pater  fuit  Jiiji-  MortJ.  B.  e 
tus  die  quo  obiit  in  dominico  fuo  ut  de  feodo  ;  which  cannot  bee  faid  4.  E.  3.  s'yl 
of  him  that  hath  but  a  remainder  expectant  upon  an  eftate  for  life;  F.  N.  B.  196.  St 
l>ut  in  refpe£k  that  lie  is  ieifcd  of  a  fee  fimple,  aod  of  a  joynt  eiUte  ^!9'  4'  £•  3* 
in  polftfiion,  the  woroi  iti  the  writ  be  true,  Ihat  he  was  feifcd  in  ^  !^  g^  ^*^^y- 
dominico  juo  ut  de  feodo  (4).     Likewife  the  heir  may  have  a  writ  (t^Ct^ei^) 
of  right,  which  alfo  in  fomc  fort  proves  the  fee  fimple  executed  ;  (i!ro,  Abr. 
or  the  heir  may  have  a  fcire  facias  to  execute  the  fine,  by  which  686.) 
8j.«  b.l  ^^^  ^^^^  fuppofeth  that  the  fee  was  not  executed,  or  he  may  main-  {Poft.i8r.) 
•**     *•'  taine  a  writ  of  intruiion  where  the  heire  maketli  the  like  fappofi- 
tion,  and  fhall  terme  it  a  remainder,  (i)  And  yet  when  land  is 

given 


(a)  Sec  Dy.  32^.  a. 

(3)  Ant.  182.  b.  See  alfo  poft.  297.  b. 
Fearncon  CoAting.  Retn.  23,  24.  26.  28, 
t^^  Bro.  Nouv.  Caf«  pi.  260.  303.  387. 
Thefe  references  will  introduce  the  reader 
tp  moft  of  tbft  learning  on  this  curious 


point. 

(4.)  See  however  Bro.  Nouv.  Caf.  pi,  1 1  e. 
which  is  amtra, 

[184.  b,] 

(1)  [Sec  Note  fi^J  » 
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gf  ren  to  two  and  to  the  heire&  of  one  of  them»  he  in  the  ro 
cannot  grant  away  his  fee  iinple,  as  hath  beene  hid,  (2) 


Se£t.  z86. 


TTE  Aly  fi  deux  joyntenaunts  font  fet^ 
JiiS  d'ejiate  en  fee  fimfky  ei  tun 
graunt  unrent  charge  per  Jon  fait  a  un 
auter  bors  de  ce9  que  a  luy  affiert  (3), 
en  ceft  cefi  durant  la  vie  ie  grantcr  le 
rent  charge  eji  ^eSluall  \  mes  apres  fen 
diceffi  le  grant  de  k  rent  charge  eft  vndy 
quant  m  charger  la  terre^  car  celuy  que 
ad  la  ierre  per  lefurvivor  tiendra  tout 
la  t»re  difharge,  Et  la  caufe  efiy  pur 
ceo  que  celuy  que  furvefqul/l  clayma  et 
ad  la  tern  per  le  Juruivory  {4.)  et 
remy  ady  ne  poet  de  ceo  claymer  rien  per 
difcent  de  fan  compaignion^  l^c*  Mes 
auternufit  eft  de  parceners^  car  ft  fount 
deux  parceners  JUs  tencmeiits  enfiefim" 
flfy  (t  dcvunt  afcun  par titUn  fait  tun 
diarge  ceo  que  a  luy  affiert  per  fin  fait 
d*un  rent  ckargfy  ifc.  et  puis  moruft 
fam  ijfuey  p^r  que  ceo  que  a  luy  affiert 
difcend  a  V auter  parcener^  en  ceft  cafe 
tanter  parcener  tiendra  la  terre  chatge^ 
i^c.  pur  ceo  que  ilvtent  a  eel  jnoitie  per 
dlfcenty  come  heircy  ^c* 
cener  fhall  hold  the  land  charged,  &c. 
fcent)  as  heir,  &c. 


A  L  S  O,  if  two  joyntenants  be 
feifed  of  an  eftate  iu  fee  fimple^ 
and  the  one  grants  a  rent-charge  by 
his  deed  to  another  out  of  that  whicti 
belongeth  to  him,  in  this  cafe  during 
the  life  of  the  grantor  the  rent  charge 
is  eflFeduaU  :  but  after  his  deceafe  the 
grant  of  the  rent  charge  is  void,  as  to 
charge  the  land,  for  he  which  hath 
the  land  by  furvivor  (hal  hold  the 
whole  land  difcharged.  And  the  caufe 
is,  for  that  he  which  furviveth  claim- 
eth  and  hath  the  land  by  the  furvivor^ 
and  hath  not,  nor  can  claione  any  thing 
by  defcent  from  his  companion^  &c. 
But  otherwifc  it  is  of  parceners,  for 
if  there  be  two  parceners  of  tene- 
ments in  fee  Timple^  and  before  any 
partition  made  the  one  chargeth  that 
which  to  her  belongeth  by  her  deed 
with  a  rent  charge,  &c.  and  after  di- 
etli  without  iilue,  by  which  that  which 
belongeth  to  her  defcends  to  the  other 
parcener,  in  this  cafe  the  other  par- 
bccaufe  fhee  came  to  this  moity  by  de^ 


F.  N.  B.  104.  E. 
107.   7.  H.  6.  2. 

13.  H.  7.  22* 

ic.  E.  3.  34. 
B7«  R.  X*  tic. 
charge  15^ 
5.  H.  5.  8. 
Vide  Sed.  289. 
(6*  Co.  79.  a.) 

•]  9.  H.  6.  32. 
Hob.  !•  Plowd. 
418.  b.) 


( 


Ip]  8.  C.  ^.tit. 

txecucion  Sca- 
tbaai. 


*«  /^lAIMER  riens  per  dl/cent  de  fern  cmpagniM,  ^c."  By 
^  which,  i^c.  is  implyed',  that  (o  it  is  if  one  jayntcnant 
acknowledge  a  rccognil'ance  or  a  ftatuie,  or  fufircth  a  judgment  in 
an  adion  of  debt,  &c.  and  dieth  before  execution  had»  it  ihail  not  bee 
executed  afterwards.  (5)  But  if  execu.ion  be  fued  in  tl;e  life  of  the 
conufor,  it  (hall  bind  the  furvivor.  And  it  is  further  implyed, 
that  both  in  the  cafe  of  the  charee  and  c:  the  recognifance  iU- 
tute  and  judgeine«t»  if  he  that  chargeth.  Sec*  furvivc*  it  is  good 
for  ever. 

And  fo  it  is  [0]  if  a  man  be  pofreHed  of  certaine  lands  for  term 
of  yeares  in  the  right  of  his  wife,  and  granteth  a  rent  charge,  and 
dyeth,  the  wife  (hall  avoyd  the  chargf ;  (6)  but  if  the  hulband  had 
furvived,  the  charge  is  good  during  the  terme. 

If  a  villeine  purchafc  lands,  and  binde  himfelfc  in  a  rccogni- 
fance,  if  the  lord  enter  before  [/]  execution,  the  lord  (hall  ayoyde 

tUe 


(2)  [See  Note  65.] 

(3)  d^c,  in  L.  ami  M.  fc  Roh. 

(4)  ^c»  in  L.  and  M»  Sc  Koh, 


(5}  See  ace.  7.  H*  7.  ly,  b,  &  2.  Eo« 

Abr.  88. 

(6)  [Sec  Note  6«.] 
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the  fame,  as  hath  beetle  faid.  But  ptherwtfe  it  is  if  ht  had  madb 
a  leafe  for  yeares»  for  the  reafba  that  Liu  lei  in  here  yeeldeth  in  this 
Sedion.  (7) 

If  two  joynctcnatits  bee  of  a  tcrme,  [y]  and  the  one  of  theiJi  U\  i4-H.8.m. 
8  C    a*l    Z^^^^  ^^  ^'  ^-  ^***^  ^^  ^^  P^y  ^  ^^^  ^^^  pound  before  Michael-  PL  Com.  163.5. 
^*      J   tfiifffe,  that  then  he  fliall  have  his  terme,  the  grantor  dycth  before  J."^^     *^ 
the  day,  I.S,  payes  the  fumme  to  his  executors  at  the  day,  y^  (Finch's  L.  97, 
hee  (hall  not  have  the  fearme>  but  the  furvivor  (hall  hold  place;  6.C0.35.  2.R0* 
for  it  was  but  in  nature  of  a  communication :  (l)  but  if  he  had  ^br.  88,89. 
made  a  leafe  for  ycarcs,  to  begin  at  Michatlmajit  it  (hould  have  Cro.  Jtm.9i» 
bound  the  furvivor.  (2)  ^*'' 

And  where  £i///r/0ir  putteth  the  cafe  of  a  rent  charge,  it  is  fo 
likew^  implyed,  that  if  one  joyntenant  granteth  a*  common  of  ^f- 
ture»  or  of  turbary,  or  of  ellovers,  or  a  corody,  or  foch  like,  out  4$  £•  3- 1). 
of  his  part,  or  a  way  over  the  land,  this  (hall  not  bind  the  furvi-  Vide  S<a.  189. 
vor :  for  it  is  a  maxime  in  law,  that  jus  accrefctndi  prajcrtur  oneri- 
bus ;  apd  there  is  another  maxime,  that  alieitatio  tti  pr/eferturjuri 
ttccrtfcendu 

If  one  joyntenant  in  fee  (imple  be  indebted  to  the  king,  smd  dy- 
eth,  [r]  after  his  deccafe  no  extent  (hall  be  made  upon  the  land  in   [r]  40.  A(r.  36. 
the  hiands  of  the  furvivor.  50.  An*.  5. 

If  a  recovery  be  had  againft  one  joyntenant,  who  dyeth  before  p'TJ;  ^*  »49-.^-' 
execution,  the  lurvivour  fliall  not  avoid  this  recovery :  becaufe  that  (i*Co."86?P«ft. 
the  right  of  the  moitic  is  bound  by  it*  \c^,  a.)    ' 

U  one  joyntenant  in  fee  take  a  leafe  for  yeares  of  an  eflranger 
hy  deed  indented  and  dycth,  the  furvivour  (haU  not  be  bound  by 
che  condufion;  becaufe  he  claymes  above  it«  and  not  under  ic< 

■ 

•'  Et  la  cauft  efit  pur  ceo  que  teluj  que  futvefyuijl  claime  et  ad  la 
Scrre  per  fuT'vi'vorylac.^^     Here  againe  Littleton  (hCwcth  the  rea- 
fon:  and  the  caufe,  wherefore  the  furvivour  (hall  hot  hold  the  land 
charged,  is,  for  that  he  claymcth  the  land  from  the  flrfl  feoffor, 
-(3)  and  not  by  his  companion,  which  is  Littleton^s  meaning  when 
be  faith*  (that  he  claimeth  by  furvivor)  for  [j]  the  furviving  fe-  Mi4'^-4«i  *»• 
offcc  may  plead  a  feofiFment  to  himfelfe  without  any  mention  of  his   'J'  ^'  *' 
joynt  feoffee.  (4)  And  this  is  the  reafon,  that  if  two  joyntenants  sf e  »  ^ntr 
bee  in  fee,  and  the  one  maketh  a  leafe  for  yeares,  referving  a  rent  18.  E.  3.  iS J^' 
and  dyeth,  the  furviving  feolFee  [/]  ihall  have  the  reverfion  by  .  38.  E.  3. 16. 
furvivor,  but  he  (hall  not  have  the  rent,  becaufe  he  claioieth  in  ^'.^*  ^-^S- 
from  the  firft  feoffor,  which  is  paramount  the  rent.     If  there  be  V»<*^6.E.3.77. 
two  joyntenants  in  fee,  and  the  one  jovntenant  granteth  a  rent  fn  DUr  M^ch 
charge  out  of  his  part,  and  after  releafeth  to  his  joynt  companion  %.&  3.Eiiz.  187. 
and  dyeth,  he  (hall  hold  the  land  charged,  for  that  he  is  out  of  )'(>•  t.  fol.  96. 
the  reafon  and  caufe  fet  downe  by  Littleton,  becaufe  he  claimeth  ^**** *****  ^• 
not  by  furvivor,  ni  as  much  as  the  releafc  prevented  the  fame.  fp*ft**^|*    > 
And  of  this  opinion  was  Littleton  himfelfe  [wj  before  the  edition  of  LJ33  H.fi'c'a. 
his  booke.    Bat  all  men  agree,  that  if  J,  B.  and  C.  be  joyntenants  9.  Elix.  liycr 
in  fee,  and  J,  chargech  his  part,  and  then  releafeth  to  B,  and  his  «^3* 
heirs,  and  dyeth,  that  the  [w]  charge  is  good,  for  ever;  becaufe  [w]37.  H.8. 
in  < bat  cafe  B*  cannot  h^  in  from  the  nril  feofFor^  becaufe  he  tit.  alienation ' 

hath  ^''  3«. 

(7)  Sec  alib  tlieftafon  givan  in  $e£l.  289.         (1)  Sec  poft.  Sc6t.  189. 

(3)  [Sec  Note  67.] 
I'Sj.  a.]  (^j  Ace. F.  N. B.  219.  B. 

(1)  See  Dj.  337.  a. 
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Scd.  sSj. 


ta  E«  4«  3.  b. 
40.  E.  3.  41.  hm 
33.  H.  6.  5* 
ft2.  H.  6. 41.  b» 
per  ^ok. 
35.  B.  3. 
nlaife43« 
33.  E.  3. 
avowry  195* 
14.  H.  1. 1.  (() 
(CrOb  Jam.  696* 
Plowd.  19s. 
6.  Co.  79*  a* 
St  Co.  i45« 
9«  Co*  107*  o* 
Poft*  S33.  b.) 


bath  a  joynt  epmpaiiiop.  at  the  tjipe  of  the  rdeafe  made,  and  feve- 
rai  wriu  of  fradfe  ipoft  bp  brought  ^gainA  them.  ( j)  And  at-' 
belt  the  releafe  of  one  joyn tenant  to  the  refidue  of  the  joyotenan^ 
makes  no  degree  in  fuppoiitioo  of  law,  neither  is  there  any  fererall 
eftate  between'tl|em»  out  the  eflate  of  him  that  releafeth  is  as  it 
were  extingui(hed  and  frowned  in  their  edate  and  poffefllbn,  £6  as 
one  frtecifg  lyeth  againft  them,  (7)  yet  (hall  they  hold  the  land 
charged  as  is  afbrefaid-  As  if  tenant  for  life  grant  a  rent  chai^» 
and  after  furrendrech  his  eflate  to  the  leflbr,  albeit  the  eftatp 
charged  be  drowned,  and  the  kflpr  is  not  in  by  him,  yet  bee  (hall 
hold  it  charged.  (8) 

*'  M§s  Mtterm0ut  ift  d*  pifrteuru  for  fijwt  Jtu*  pmrccmfrs^  &r.^ 
This  it  to  be  intended  as  well  of  parceners  by  coftome  as  of  par«* 
cenors  by  the  common  law ;  and  here  is  implyed  the  reaiba  0/  the 
diverfitie,  for  that  the  furvivpr  doth  claimc  abqfve  t)ie  charge^  and 
the  heire  by  deffent  under  tiie  charge.  (9) 


Sea.  287. 


T  T  EM^fifont  diux  jeyntenant  sdes 
Urres  enfeejhnple  deins  un  byrghy 
hu  Us  Urres  it  Untmtnts  font  devifa^ 
hies  per  teflamenty  etji  Pun  de  les  dits 
deux  joyntenants  devtfeceo  que  a  luy  af* 
fiert  per  fon  tejlamenty  tsFc.  et  m$rufiy 
ceo  devife  eft  voide.  Et  la  cQufe  efty 
pur  ceo  que  nul  devife  poit  premier  ef^ 
fi£f  mes  apres  la  nort  ft  devifar^  et  per 
fa  mort  tout  la  terre  nminteneint  dcvi-^ 
gnt  per  la  ley  a  fon  compagnUny  quefur^ 
vefquifty  per  lefur%nvor;  le  quel  il  ne 
cutimey  ne  ad  riens  en  la  terre  per  my 
U  devifory  mes  en  fon  droit  demefne  per 
U  furvivorfolonque  le  courfe  de  Uyy  6fr. 
et  pur  ufcauje  tiel  devife  ejl  voide* 
Mes  autemunt  eft  de  parceners  feifies 
des  temments  devifabUs  en  tiel  cafe  df 
devife^  ^c.  caufa  qui  fupra. 


ALSO,  if  there  bee  two  jojm* 
'^  tenants  lof  land  in  fee  iimpfc 
within'  a  borough,  where  lands  ami 
tenements  are  devifable  bv  teftament, 
and  if  the  one  of  d)e  iaid  tv^o  joyn- 
tenants dcvifeth  that  which  to  him  be- 
longcth  by  his  teftament,  &c.  and  di- 
eth,  this  devife  is  voide.  And  the 
caufe  is,  for  that  no  devife  can  take 
efFci^  till  after  the  death  of  the  devi«> 
for,  and  by  his  death  all  the  land  pre- 
fently  commeth  by  the  hw  to  his  com- 
panion, which  furviveth,  by  the  fur- 
vivor ;  the  which  bee  doth  not  ciaime^ 
nor  hath  any  thing  in  the  land  by  the 
devifor,  but  in  his  owne  right  by  tlie 
furvivor  according  to  the .  courie  of 
law,  &c.  and  for  this  caufe  fuch  de- . 
v)fe  is  void.     But  otherwife  it  is  of 


parceners  feifed  of  t0iieine|)ta,  devi&Ue  ta  like  cafe  of  devife,  &c.  caufd 
qui  fupra* 

**  pER/oM  te/tamentf  Uc"    £ither  in  writing,  or  nuncupative^ 
^  according  to  the  cuftome. 

"  Et 


('5)  As  to  the  partial  effe£l  of  fuch  a  re- 
Icaie  pn  the  jointei.ancy,  (ee  poft.  heSk.  304. 

(6)  It  (houtd  be  la.  a. 

(7)  Sec   the  caie  of  wal^e  in  Brownl. 


(8)  Ace.  33S.b.  233.  b, 

(9)  In  Calthro{)e''s  riding  on  Copybolds 
64.  the  do^lrine  ot  admiiiion  on  the  ueath  uf 
copyhoiiiei>  bting  jjinttnants  ( r  parceoci'S  u 
itHccd  accoruin^  lo  Uiu  UiveiUty. 


LiK  3.  Of  Joyntenanti.  Sed.  287. 

"  Mt  la  eemfe  tft^  pwr  as  fiu  nul  dfuifi  foet  frtndir  ifftQ  m$t  affis 
/f  mwrt  U  divifgr  (lo)  </  ftr  fa  mart  tout  la  tern  main/enant  Jcvicnt 
5*  bttj  fer  la  hy  a  Jim  compagniony  &c.'^    Here  both  their  .daimes  com- 
mence at  one  inflant :  and  althoagh  an  inflant  f/i  utmm.  indvoyibih 
tempore  fuo/l  nom  eft  temptu  nee  part  temporis,  ad  quod  tamen  partesi  Pl.Coiii.inF^l- 
temporis  conneduntur,  and  that  i^aiw  eft  finis  uniut  iemporis  et  prin*  merfton*!  cafe. 
dpium  alterius  ;  (i)  yet  in  conuderation  of  law  there  is  a  prioritie 
of  time  in  an  inftant»  as  here  the  farvivor  is  preferred  before  the 
^        'devife;   for  Littleton  faith»  that  the  caufe  is  that  no  devife  can 
take  effed  dll  after  the  death  of  the  devifor,  and  by  his  death  all 
Che  land  prefently  commeth  by  the  law  to  his  companion.  Where- 
hf  it  appeareth»  that  Littleton  by  thefe  words  po/i  mortem  et  per  mor-* 
fmh  thoagh  they  jump  at  one  jnilant»  yet  alloweth  priority  of  time 
in  the  inflant  which  he  4ifting«i(heth  by  per  and /^.    And' the  (Blumi,  2$%.M. 
reaibn  of  this  prioritie  is»  that  the  furvivour  daymeth  by  the  firft  Ant,  30.  a,) 
feoffi>r  (as  hath  bin  fsud)  and  therefore  in  judgment  of  law  his  title 
is  paramount  the  utie  of  the  devifee,  and  confequently  the  devife 
void,  and  the  rule  of  law  is,  that  Jus  aecrf/cendi  prafertur  ultima 
woluutati,  (2)    ' 

Two  ferns  joyntenants  of  a  leafe  for  yeares,  one  of  them  taketh  (piowd.  4x3« 
^  hafi>and  and  dieth,  yet  the  terme  ihall  farvive ;  for  though  all  ](iob.  3. 
chattels  reals  are  given  to  the  hufband,  if  he  furvive,  yet  the  fur-  C^.  Elia.  33.) 
vivor  between  the  joyntenants  is  the  elder  title,  and  after  the  mar« 
riage  the  feme  continued  fole  pofiefTed ;  for,  if  the  hu(band  dyeth, 
the  feme  (ball  have  it,  and  not  the   executors  of  the  hufband. 
(3)   But  othcrwife  it  is  of  perfonall  goods. 

If  a  man  be  feifed  of  a  houfe,  and  poffefled  of  divers  heirlomes,   i,  H.  5.  exeiu* 
that  by  cuftome  have  gone  with  the  houfe  from  hcire  to  heire,  and  ton  loS, 
by  his  will  devifech  away  the  heirelomes,  this  devife  is  void ;  for, 
as  Littleton  here  faith,  the  will  taketh  effe^  after  his  death,  and 
by  his  death  the  heirlomes  by  ancient  cudome  are  veiled  in  the 
beire  (4),  and  the  law  preferreth  the  cuftomc  before  the  devife. 
And  fo  it  is  if  the  lord  ought  to  have  a  hcrriot  when  his  tenant  di- 
eth,  and  the  tenant  dcvifeth  away  all  his  goods,  yet  the  lord  dull 
have  his  herriot  for  the  reafon  aforeiaid.     And  it  hath  beein  an- 
ciendy  faid,  that  the  herriot  fhall  bee  paid  before  the  mortuary.^  r  i  ru    ri, 
\x\  Imprimis  autem  debet  quilibet,  qui  tefta^erit,  domintem  fttwn'de  cao  fa?0     *' 
meliore  re  quam  babuerit  recogno/cere ,  et  poftea  ecclefiam  de  alia  me-  BraVton  lib.  2. 
Jiore,  Ve,  wherein  the  lord  is  preferred,  for  that  the  tenure  is  of.  fol.  60.   Brittoa. 
him.    This  dutie  to  the  lord  is  very  antient ;  for  in  the  lghv:es  be-  ^©l*  '78- 
fore  the  Conq^ucH  it  is  faid,  five  quis  incurid^  five  morte  repentind^  Lamb.  fol.  119, 
fuerii  inteftat*  moriuus,  dominus  tamen  nullam  rerum  fiiarum  partem,   5^* 
(prater  earn  qme  jure  debet ur  berioti  nomine)  fibi  affitmifp  (6).     In 
,  the  Saxon  tongue  it  is  called  beregeat^  as  mucti  to  fay  (as  I  take  it) 

as  the  lord's  [bedc]  ;  for  ben  u  lord>  and  gtat  is  [befle].    But  let 
HS  retutne  to  Lutietdn. 

«  Met 

(10)  Ace.  ant.  ii«.  a.  b.  as  a  reafon  for         (3)  See  ant.  46.b.  poll,  351.  a.  and  tlie 
thegoodnefsof  adevilebyhufbandto  wife.       cafe  of  a  purchafe  by  huiband  and  wife 

jointly,  the  forincr  bcipg  a  villein,  m  ».  R«. 
[185.  b.]  Abr.  733.  D.  pi.  a. 

(1)  [See  Note  68.]  (4.)  Ace.  ant,  18.  b. 

(2)  Ace.  as  \Q  goods.  Office  of  Exec.  ed.         (5)  It  (houklbccap.  57. 

1676.  p.  16.  Perk.  iecl.  526.  Swinb,  on         (6)  See  this  6me  palfage  cited  antt  ij4^ 
Teltan).  p:u:t  3.  fe^.  5.   .  h. 
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Sea.  28^. 

*«  Mif  auierwunt  eft  di  pcrcentrs  foijui  des  Uuments  diwfoBU  en 
tifl  cafe  M  devife^  ^r.  cauia  qui  fupra.'^ 

The  reafon  is  evident,  for  that  there  is  no  farvivour  between  co- 
parceners, bot  the  part  of  the  one  is  deftendible,  and  tonfequently 
may  be  devifed. 


Scft.  288. 


[186.I 


TTE  M^  si  </t  comunemeni  ditj  que 
cbefcun  joyntenant  eft  Jeifu  di  la 
terre  qu*sl  tient  joyntmint  {i)  p^r  my 
et  per  tout ;  et  ce9  eft  autant  a  dire^ 
qu*il  iftftifie  per  cbefcuH  parcel  et  per 
tQUt^  i^c.  et  ced  eft  voiery  car  en  chef" 
cun  parcely  et  per  chefcun  parcel^  et  per 
touts  les  terres  et  tenements  y  Heft  joy  nt^ 
mentfeifii  ovefquefon  compagnion.  (2) 


ALSO,  it  is  comrtionly  (aid,  that 
every  jointenant  is  feized  of  the 
land  which  hec  hoMetb  joyntly^/r  »y 
£t  per  tout ;  and  this  is  as  much  tcy 
(ay,  as  he  is  fcifed  by  every  parcell 
and  by  the  whole,  &c.  ana  this  is 
true,  for  in  every  parcell,  and  by 
every  parcell,  and  by  al  the  lands  and 
tenements,  he  is  joyntly  feifed  with 
his  companion. 


Vide  Sed.  697. 


**    7  TE  M,eft  cemmunement  dit,  l^c.**    That  is^  it  is  the  commoft 

^  opinion,  and  communis  opiwQ  is  of  good  authoritie  in  law.  jf 
communi  thj}r*vantta  /ton  eft  recedettdum^  (3)  which  appearcth  here 
by  Littleton^ 


(Poll  350.  a.  €,  pf^  ^y  gf  pf^  tout**     Etfic  tctum  tenet  et  nihfJ  tenef,  fctL  totune 

^'k^Ab  86^  ^^^j**^^"^^  ^t  nihil  per  fe  fiparatim*  And  albeit  they  are  fa  feifed 
Vide  Bradloa  (**  ^^^  example,  where  there  bee  two  joyntcnants  in  fee)  yet  to  di- 
vers purpofes  each  of  them  hath  but  a  right  to  a  moitie  ^  as  to  en« 
feoife  give  or  ^<zvdk{t.»  or  to  forfeit  (4)  or  loie  by  default  in  a  pr^^ 
cipe,  (5)  If  my  villein  \_y}  and  another  purchafe  la*nds  (0  them  twa 
and  their  heircs*  I  may  enter  into  a  moity. 

J  8.  E.  1.  bre.  831.  35>  H.  6.  3q.  Vid«  the  fecohd  piVt  of  the  inftitates  upota  the  6.  chapter  of 
the  ftatttte  de  bJgamis.  Fleta  Ub.  t.  cap.  28.  40.  Afl*.  79.  48.  E.  %,  x6*  .  \_y]  Vid.  6.£.  3^ 
4*       7.  £.  4.  29.    II.  El.  Dyer  183.     (2.  Co.  58.  a«   Cro.  Jaxn..9x.    1.  Leon.  4I7.'} 


lib.  $.  io  430. 
Brtcton  cap.  35. 
Fleta  lib.  3. 
cap.  4. 
40.  E.  3  40. 


And  where  all  the  joyntenants  joyne  \t  a  feoffment/  every  of 
them  in  judgment  of  law  doth  give  but  his  part.  (6)  if  an  alien 
and  a  fubje6k  purchafe  lands  joyntly,  the  king  upton  office  found 
ihall  have  but  a  moity.  {7)  And  Littleton  afterwards  in  this  Chap- 
ter (8)  faith»  that  one  joyntenant  hath  one  moity  in  law^  and  the 
«]  PI.  Com.  ia  other  the  other  moity.     And  therefore  if  two  joyntenants  be  [s] 
irowning*s  cafe,  and  both  they  make  a  feoffment  in   fee  upon  condition,  and  that 
toi.  (133. 1.)       ^Qf  breach  thereof  one  of  them  (hall  enter  into  the  whole,  yet  he 

ihall  enter  but  into  a  moitie,  becaufe  no  more  in  judgment  of  law 
pa  (Ted  from  him  ;  (9)  and  fo  it  is  of  a  gift  in  taiie  or  a  leafe  for 
Ufe»  &o. 


fc 


(Poft.  19a.  a.) 


(i)  ^r.  in  L.  &  M.  &  Roh. 
(a)  6fr.  in  L.  &  M.  &  Roh. 

(3)  [See  Note  69.] 

(4)  Ace.  as  to  copyholders  being  jointe- 
nant«  Calthrope^sRcaIiing'97.  Kitch.FtieDch 
f(i.  82.  a« 

(5)  See  ant.  115.  b. 

46)  Ace   11.  XI.  f .  a.  pi.  ^ 


Yet 

(7)  See  ant.  180.  and  note  «.  there. 

(8)  Polt.  Sea.  291. 

(9)  See  ant.  47.  a.  &  poft  214.  a.  the  caic 
of  a  leale  by  two  jointenanrs  with  rd*ervatioir 
of  rent  to  one,  and  the  difference  there  takenr 
between  Inch  a  lealc,  hy  parol  and  one  by 
detd  indented*     See  alio  i>y.  263.  av 


Lib.  3* 


Of  Joynteftants. 


Yet  every  jo^mtenant  may  warrant  the  whole  ;  [a]  faetiaufe  a 
man  may  warrant  more  then  pafTech  from  bim.  (lo) 

if  two  joyntenants  make  a  feoffment  in  fee  [if]  an({  one  of  the 
feoffors  dye^  the  feoffee  cannot  plead  a  feoffment  from  the  furvi- 
Vor  of  the  wh^e^  becaufe  each  of  theta  gave  but  hi$  part ;  but 
otherwife  k  if  on  the  part  of  the  feoffees,  as  hath  beene  faid 
before. 

And  where  two  joyntenants  be,  the  one  of  them  [c]  may  m2(ke 
the  other  his  baylife  of  his  moiryi  and  have  an  adion  of  account 
(ll)  a^ainft  him.  And  one  joyncenknt  [/]  may  let  his  part  for 
yeares  or  at  wilt  to  his  companion. 

If  two  joyntenants  be  of  certaine  lands^  and  the  one  of  them 
by  deed  indented  [i]  bargaineth  and  feUeth  the  lands,  and  the 
other  jdyntenant  dyeth,  and  then  the  deed  is  inrolled,  there  fhall 
paffe  nothing  but  the  moity  which  the  bargainor  had  at  tlie  time  of 
the  bargain*  (12) 

•  (Cro,  Cba.217.  569^ 


Sea.  289. 

M  Vide  the 
lecdnd  part  of 
the  Infticutes 
upon  the  6. 
chapter  of  the 
ftatuteof  biga- 
mis. 

[^]  14.  E.  4.  5. 
and  the  other 
bookes  abov<> 
faid. 

[c]2i.E.3.  60. 
rpoft.  aoo.  b.) 
[</]xi.  H.  3- 
60.  33. 
(PoA.  193.  b. 

335' aO 

[«]  6.  £.  6.  tic 

Faics  inroil. 

9.  3r. 

].  Co.  173.) 


Sedt.  289. 


TTE  Mj  fi  deux  jofnUtenanU  font 

fetjies  de  certain  terres  enfeeftm" 

pky  et  Pun  lejfa  ceo  que  a  luy  affiert  a 

un  eftranger  pur  terme  de  40  ans^  et 

}6    t)  1  devie  devant  le  term  commence'^  ou  deins 

*-■  le  ternuj  en  cejl  cafe  apresfon  deceafe 

le  lej/ie  poet  enter  et  occupier  la  moitie 

a  luy  lejji  durant  le  terme^  ^c,  content 

que  U  leJfeen*avoitunquespoJfejUi$nde 

ceo  en   la  vie  le  lejjor^  per  force  de 

mefms  le  leafe^  lie.     Et  U  diverfitie 

perenter  le  cafe  de  grant  de  rent  charge 

(•1 )  [avantait^  et  ceftcafe^  ejl  ceo.  Car 

en  grant  de  rent  charge  per]  joynte^ 

naunty  ^c.   les  tenements  demurgent 

touts  foits  come  ils  fueront  adevant^ 

fans  ceoyque  afcun  adafcun  droit  cPaver 

afcun  parcell  de  les  tenements  forfque 

eux  mefnusy  et  les  tenements  font  eh  tiel 

plyte  come  ils  fueront  devant  le  charge^ 

i^c,     Mes  ou   leafe  efl  fait  per  un 

joyntenant  a  un  auter  pur  terme  des 

ans^  ^c*  maintenaunt  per  force  de  le 

leafe  le  leffee  ad  droit  en  mefrne  4a  terre^ 

t*eflaffavoirj  de  t9ut  ceo  que  afon  lef- 

four  affiert .^  et  ffaver  ceo  per  force  de 

rnefme 

(it)  See  pQil.  $e^.  709. 
(xi)Sec  am.  ijt,  a. 
(ix)  See^nt.  147.  b. 
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ALSO,  if  two  joyntenants  bee 
'^^  feifed  of  certain  lands  in.  fee 
fimple,  and  the  one  letteth  that  to 
hioi  belonged!  to  a  ftranger  for  terme 
of  forty  yeareSi  and  dyeth  before  the 
term  beginneth,  or  within  the  terme, 
in  this  cafe  after  his  deceafe  the  leiTee 
may  enter  and  occupie  the  moitie  let 
unto  him  during  the-  terme,  &c,  aU 
though  the  lefTee  had  never  the  pof- 
feffion  thereof  in  the  life  of  the  FelTor, 
by  force  of  the  fame  leafe,  &c,  .  And  * 
the  diverfitie  betweene  the  cafe  of  a 
grant  of  a  rent  charge  aforefaid,  and 
this  cafe,  is  this.  For  in  the  grai;^ 
of  a  rent  charge  by  a  joyntenant,  &c. 
the  tenements  rematne  aJwaycsasthey 
were  before,  without  this,  that  any 
hath  any  right  to  have  any  parcell  of 
the  tenenients  but  they  themfelves, 
and  the  tenements  are  in  the  fam9 
plight  as  they  were  before  the  charge, 
&c.  But  wh(;re  a  leafe  is  made  by  a 
joyntenant  to  another  for  terme  of 

(scares,  &c.  prefently  by  force  of  the 
eafethe  leiTee  hath  right  in  the  fame 

iand^ 

[iW.b.) 

( t )  J  be followififf  woTd#  bef^^^n braclteii 
not  in  L.  ic  M.  nor  R«h. 

M  m 
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nufmt  U  Uafe  durant  fin  Urm.     (2)    land,  {vldenut)  of  aU  Aat  whidh  W , 

Euaeft  L  div^rfiti.  (3)  ^  ^^^<>'  belongeth,  and  to  have  th.. 

cr  w  j/T  «•  •»      y        \  J/  j^y  j.^^^^  ^  jjjg  fj^^^  j^gfg  during  his 

tcrme.     And  this  is  the  diveriitie. 

*      ««    nER  f^rcede  me/me  liiiitlca/e^licV  v      r      i 

ff\  Via  Sea-  ^.  By  thk  Wc.  is  implycd,  [/]  that  where  oor  author  fpcak- 
H.?66^  i  eth  o  joymenants  feifed  in  fee.  that  fo  it  is  if  two  be  eifed  for 
S<^»-  m.  and  one  make  a  Icafe  to  bcg^n  prefcntly  or  ^n  futMrc,  and 

(Dy.  i«7.  «•  dieth.  this  leafe  (hall  binde  the  furvivor.  as  it  hath  been  adjudged,  (4) 
ft.  Ra.  Abr. S9.)  ,  -1  a ^  jf  ^ne  ioyntciwnt  grant  <vefturam  terra,  or  berbagtum  ttrr^^ 
Ul««-"-4-S0-  I^J^^^^„,  ^„5  iieth.  this  (hall  binde  the  forvivor;  for  fach  a 
;r.E:4  6  ..  K  hath  right  in  tie  land  So  it  is  if  two |oyntenanU  be  of  * 
Jh.6;  5a.  water,  and  the  one  grantcth  the  fevcrall  pifchary. 
\lKt  «8.  E.  5.  eiecut-on  56.  „.  El.  Dy.  185.  Plow.  Com.  160.  a.  Te«p.E... 
I&.4a».        ao.  H.  6.  4.       7-  H.  7.  tS-       •<>•  "-.  7-  *4.      CAnt.4.  b.) 

«  LV«  leffa.*^  The  one  letteth.     If  two  joyntenants  bee  of  an 

rn  n  r  4  advowfon.  and  m  the  one  prefcnteth  to  the  church,  and  hss  clerke 

Is  tV*  TadSd  ank  inftituted,  thi.  in  refpea  of  the  privity  Qiall  not 

7.eVio,*i.  put  the  other  out  of  poOeffion;  (5)  but  if  that  joynienant  that 

17-  R.  3-  37- b.  prefcnteth  dieth,  it  (hal  feive  for  a  tiilein  a  quare  impaht  brought 

**• »  \  ?i  by  the  furvivor.  (6)  But  yet  if  one  joynteoant  or  tenant  in  coro- 

?t;  H.  4.  u.  mon  prefent,  or  if  they  prefcnt  fcverally,  the  ordinary  may  either 

\\.  Z.t^zt.  admit  or  refufe  to  adnvH  fuch  a  prefcntee.  onlcffe  they  joyn  m 

prefentmeni  11.  p^cfcntaiion,  and  after  the  fixe  inoncths  ht  may  in  that  cate  prc- 

icE.4.94.  fentbylapfe(7). 

6!  E.  4.  t^b.     Doa.  &  St  J.  1 16.    34.  H.  6.40.      ao.  t.  3  Qu.r.  Imp.  63.      f .  N.  B.  ^4.  V.. 
(1.  Ro.Abr.  355.) 

tt\  Bwa  lu  4.  But  if  two  or  more  coparceners  bee,  [/]  and  they  cannot  agree 
/o.a38.245'»47'  tO  prefent,  the  cldcft  iball  prefent;  and  if  her  filler  ^oih  diil«M-be 
BriNfaai3.  j^^.^  ^^  ^^^  ^^^^  ^  quAre  impcdit  againtl  her;  ani  fo  fhal!  the 
*^'  V*E  a!*  iffuc  and  th«  affignee  ot  the  eldeft,  and  yet  he  is  icoant  in  common 
^\r.  Imp/176.  wth  the  youngeft.  (8)  And  in  the  fome  manner  the  tenant  by  the 
31.  H.  6. 9.  curtefic  of  the  eldell  Ihall  prefent.  But  if  there  i>ee  fourc  coparcc- 
19.'  E.  3  ib.  so.  „g,3^  a„ji  the  eldeft  and  the  fecond  prefent,  and  the  other  two 
4'S*  r'!^  V  prefent  joyntly  or  feverally.  the  ordinary  may  refufe  them  all ;  fot 
(PJoiurd  33?.  b'.'  the  elded  did  not  prefent  alone,  but  (lie  and  one  other  of  her  (if- 
335.  a.    10.  Co.  ters.     But  now  let  us  rcturne  to  Littleton,  (9) 

Abr  346i'       F. >*•  B.  33.  E.    Ant.  166.  b.      Poit  043.  a.  Sc  Sed.  »99.) 

(i)  rir  inftead  of  termem  L.  &  M.  &     ad^oivfcn  Watf.  Compl.  Inciim^;  c.  8. 
j^j^h/  '        "  (8)  Secmynoreon  thisfubjfft  aiU.  166. 

{%)  e^.  in  L.  &  M.  U  Roll  b.     »lol»*  119.     Dy.  ss-  a. 

(4)  See«cc.  Cro.  Jam.  91.  &  a.  Hrov^ml.  (9)  Sec  tiirtbe*    on   pixTcntition  where 
J- -^  more  \\\AX\  one  have  an  -interell  in  an  advow- 

(5)  See  pbil.  143.8. 149. a.  fon,  a.  Gibf.  Cwl.  ilt  ed.  804.  anu   17.  b. 


} 


6)  [Sec  Note  70.]  18.  a.      17.  Vin.  Ahr.   315.      Mahoiy'a 

7)  Sec  5.  H.  7.  8.  a.   Burn.  Ecc.  L.  tit.     Sluare  Imjteiit  71.  to  75. 
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TTE  M^  jojntinanU ^  (s*fls  votleni) 
potent  faire  partition  enter  eux^  et 
la  partition  ejt  ajfets  ion ;  Tjtes  de  ceo 
faire  Us  nejerront  compels  per  la  ley; 
mes  s'ils  voylent  faire  partition  de  lour 
proper  volunt  et  agreement j  le  partition 
ijloieraenfajorce* 


ALSO,  joyntenants  (if  they  will) 
"^  may  make  partition  betweene 
them,  and  the  partition  is  good  enough  \ 
but  they  (hall  not  bee  compelled  to 
doe  this  by  the  la^v ;  but  if  they  will 
make  partition  of  their  own  will  and 
agreement,  the  partition  ihal  fland  \rx 
force. 


*'  pO  TENT  faire  partition**    But  this  partition  muft  bee  [i]  fPoft.  19S.  b.) 

"*     by  deed,  as  hath  beene  faid  before.    But  joyntenants  for  L^]  Vid.  Sea. 

yeares  may  [/]  make  partition  without  deed.  ?Aat.^  i6o. «. 

F.  N.'B.6i.f) 
««  Jls  neferra  compeUJ*  ''  This  is  true  rfcgularly ;  but,  by  the  cuf-  [/]  18.  Ei.  Dyer 

tome  of  feme  cities  and  boroughs;  one  joyntenant  or  tenant  in  com-  3^* 

mon  may  compell  his  <:ompamon,  by  writ  of  partition  grounded  F.  if .  B.  62.  b. 
upon  the  coAome,  to  make  partition.  {1)     But  unce  Littleton  wrote 
jdntenams  and  tenants  in  common  generally  are  compellable  to 

make   partition  by  writ  framed  upon  the  ftatutes  [»]  of  31.  [>t]  31.  H.  S. « 

&  32.  H.  8.  as  berore  hath  been  faid.     (2)  And  albeit  they  be  now  c^*  >•  32-  H.  8. 

compellable  to  make  partition,  yet  feeing  they  arc  compellable  by  ".  32.V1d.Seft. 

writ,  they  muft  pnrfue  the  (latutes,  and  cannot  make  partition  by  Mith?l6.  li/iy. 

parol,  for  that  remaines  at  the  common  law.    And  by  Littleton* 9  au*  ei.  i.  340.  incer 

thoride  herein  it  feemeth  to  me,  that' if  one  joyntenant  or  tenant  in  Harris  &  Eden 

common  diffeife  another,  and  the  diileifee  bring  his  affife  for  the  "l^"^!^^^^' 

moytie,  that  in  this  cafe,  though  the  ptaintife  prayeth  it,  yet  no  .^  vide^tefore  * 

judgement  fliall  bee  given  to  hold  in  feveraltie,  for  then  at  the  com-  {^xht  Chapter 

mon  law  there  might  have  beene  by  compuliion  of  law  a  partition  of  Partition, 

between  joyntenants  and  tenants  in  common,  and  by  rule  of  law  the  ^^^y  bookea^ 

plaintife  mull  have  judgement  according  to  his  pleiat  or  demand*  *""^  concwiinf 

If  two  joyntenants  be  [»]  of  land  with  warranty,  and  they  (Ant?*75?a- 

make  partition  by  writing*  the  warrantie  is  deftroyed  ;  but  if  they  Sea.'25o.*M9« 

snake  partition  bv  writ  of  partition  upon  the  ftatute,  the. warrantie  >9.  ^^-350. 

remaines,  becau&  they  arc  compellable  thereunto.  (3)  .  ^^^  i67«  b.) 

F.  N.  B.  9.b.  7.Air.  10.  7.  E.  3. 19.  la  AHC  17.  10.  E.  3. 40.43.  11.  AS.  15.  ij* 
la.  £.  3*  judgement  102..  lo.  E.  3.  AiT.  62.  at.  Afl*.  35.  23.  AfT.  lo.  7.  H.  6.4. 
19*  H.  6.  45.  .  3.  E,  4.  10.  Vii.  Scdt  247.  Brit.  fo.  ixi.  lib.  &  fo,  la.  Is  13.  Moxricc'i  csfe. 
[n]  29.  £.  3.  tit.  Gut. 


(i")  For  inftancet  of  fuch  cuftom,  fee  for 
Lonaon  F.  N.  B.  62.  b.  and  for  gavelkind 
land  ant.  Se6t.  265.  asii  Robinf.  en  (^avelk. 
108. 

(t^  [SfeN9tc7i.] 


(3)  Ace.  ant.  165.  a.and  b.attoparcenerf, 
becaufe  they  are  compellable  to  make  parti'* 
tion  at  common  law.  See  tbe  cafe  of  aid 
between  parceners  after  partition^  ant.  174^ 
a.  and  b. 


Mm  t 


Sea. 


Lib*  3.     Cap.  3.       Of  JoynlenanK* 


Sed.  29X 


Se6l.  291 


J  TE  M^ft  unjcynteJIaiefo'ttfiUtde 
tern  a  te  hat  an  et  a  fa  feme  et  a  un 
tierce  perjortj  en  no  cas  ie  baron  etja 
femi  n'ont  in  ley  en  lour  droit forfque  le 
fnoiticj  i^'c.  (4)    [et  le  tierce  perjon 
aver  a  tantcome  le  baron  et  fa  feme  ont^ 
fciL  I'auter  meitie^  fcfr.]     Et  la  caufe 
ejl^  fur  ceo  que  le  heron  et  fa  feme  ne 
font  for fque  un  f  erf  on  en  Icyy  etfont  en 
fcniblable  cafe  ficome  eftate  foit  fait  a 
deux  jcyntenantSf  ou  run  ad  per  force 
de  joynture  Pun  moitie  en  ley^  et  I* outer ^ 
P outer  moitie^  i^c,    ( I )  En  mefme  le 
maner  eji  lou  ejlate  ejifait  a  U  haron 
et  afafenu  et  as  outers  deux  homes^ 
en  ttel  cas  le  baron  et  fa  feme  n'ontforf" 
qui  la  tierce  part^  et  let  auters  deux 
homes  les  auters  deux  partSj  ^c,  cau- 
fa  qua  fupra. 


r>  L  VIS  ferra  dit  del  matter  tou- 
^  chant  joyntenancicy  en  le  Qjapter 
de  Tenants  en  Common,  ct  Tenant  per 
Elegity  et  Tenant  per  Statute  Mir^ 
chant  •* 


A  L  S  O,  if  a  joync  cftatc  be  made 
'^^  of  land  Co  a  hufcaiid  and  wife 
and  to  a  third  perfon,  in  thrs  cafe  the 
hoftmnd  and  wife  have  in  law  in  their 
right  but  the  inoity,  and  the  third  pcr- 
fon  (haH  have  as  much  as  the  hufband 
and  wife,  viz.  the  other  moity,  &c. 
And  the  caufe  is,  for  that  the  hufband 
and  wife  arc  but  one  perfon  in  law^ 
and  are  in  tike  cafe  as  if  an  eftate  be 
made  to  two  jointenant^^,  where  the 
one  hath  by  force  of  the  joynture  the 
one  moity  in  law,  and  the  other,  the 
other  moiiy,  &c.     In  the  lame  man- 
ner it  is  where  an  eftate  i$  made  to  the 
hufband  and  wife  and  to  two  other 
men,  in  this  cafe  the  huft)and  and  wife 
have  but  the  tliird  part,  and  the  other 
two  men  the  other  two  parts,  &<:• 
caufa  quafupra. 

]y/l  O  R  E  (hall  be  faid  of  the  naat- 
ter  touching  jointenancy,  in  the 
Chapter  of  Tenants  in  Common,  and 
Tenant  by  Elegit,  and  Tenant  by 
Statute  Merchant. 


T  E  baron  it  fa  feme  n^ont  en  ley  en  lour  droit forfque  le  moitie,  l£e^* 
•*^  fVilliath  Oile  and  Jcane  his  wife  fol  purchafed  lands  to  them 


(Foft.  199.  b« 

il!)  *'  **  ^*^  ^'^  ff'iUia,},  ode  and  Jcane  his  wife  [0]  purchafed  lands  to  them 
[0}  Mich.  two  and  their  hcires;  after  ifllUam  OrAr  was  attainted  of  high  trca- 

33.  E.  3.  coram  fon  for  the  mnrthcr  of  the  king's  father  E.  2.  and  was  executed  ; 
fege  8ak)p.  in  Joan  hi«  wife  furvived  him ;  E.  3.  granted  the  lands  to  Supbcn  di 
S»oft*T26  a  ^itierly  and  his  hcires  :  John  Ha-wkins  the  heire  of  the  faid  Joan  in 
i.Ro.  Abv.388,  •  petition  to  the  king  ditcloleih  this  whole  matter,  and  upon  z/cire 
3891  9.C0. 140.) /«"Vi/  againft  the  patentee  hath  judgement  to  recover  the  lands,  f  j  S*^*! 

•       ,  for  the  reafon  here  yecldcd  by  our  auihor.  L        /' 

Vi4eSeft.665.        But  if  an  ellate  be  made  to  a  man  and  a  woman  and  their  heires 

before  mavriagc,  and  afuir  ihey  marry,  the  hulband  and  wife  have 
inoicies  between  thcm>  which  is  impjyed  in  thefc  words  of  our  au- 
thor, baroH  et  fa  feme,  (a) 

•'  For/qti€ 


9  _ 

(4.)  The  words  foUowIng  between  brackets 
not  in  L.  and  M.  nor  Kolu 

[  187.^1 

( 1 )  No  (ac.  in  L.  and  M.  nor  Rch- 
(ay  Set  ace.  as  to  this  diftcrcnce  bctwfen 
•  jr^  eibtc  to  husband  an4  wiiie  before 


mam'age  and  one  after ^  CaUhro|>c's  ReaM. 
en  Copyh.  92.  F.  N.  B.  194..  B.  See  fuither 
cafe  of  Buricr  and  Baker  3.  Co.  the  cale  of 
Margery  More  ant.  133,  a.  the  calc  of  4^ 
Ad*.  4.  citt-d  in  I.  Rn.  Ahr.  271.  and  tbe 
cafe  of  Ward  and  'WaMiew  Vclr.  loi. 
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••  Fmrfqui  ttm  ptrfin  in  ity,**     Braa.  faith  [/]   njtr  et  nxwrfuni  \p^  B«^-  'J*  5' 
fifi^  umka  pirfona^  quia  can  unattfangms  uutu.     (3)-  It  hath  bin  nrf ^^^yJ^ 
faid,  that  if  a  reverfioD  bee  granted  to  a  man  and  a  woman  and  ^'ib."6S. ' 
their  heires*  and  before  attornment  tkev  entermarrie,  and  then  mt-'  Toker*i  cafe. 
tornment  is  iiiade«  that  the  hulband  and  wife  ihall  have  no  moities  Pi;  Con.  483. 
in  this  cafe,  (4)  no  more  than  if  a  charter  of  feoffment  be  made  to  Nichols  cafe- 
a  man  and  a  woman,  with  a  letter  of  atturnie  to  make  livery,  the/ 
entermarry,  and  then  liverie  is  vaz^t  ftcundum  formam  cbartay  in 
which  cafe  it  19  iud  that  they  have  no  moities.    But  certain  it  is, 
that  if  a  feoffment  were  made  before  the  ftat.  of  27.  H.  8.  of  ufes  to 
the  life  of  a  man  [f]  and  a  woman*  and  their  heirs,  and  they  enter-  [f34- Mar.  Dyer 
marry,  and  then  the  ftatute  is  made,  if  the  huiband  alien  it  is  good  }^^  ,1'^*^* 
for  a  moity ;  for  the  ftatute  executes  the  po^TelHon  according  to  fuch  29.%/.  g.  Dyer 
qualitie,  manner,  forme,  and  condition,  as  they  had  in  the  ufe,  ib  as  32, 
though  it  veil  during  the  coverture,  yet  the  iSi  of  parliament  exe- 
cutes ievcrall  moities  in  then,  feeing  they  had  feveral  moities  in  th« 
ufe.  (5) 

If  an  effate  be  made  to  a  viReine  and  his  wife  [r]  being  free,  [f]4o.  Afl*.  p.  7. 
and  to  their  heires,  albeit  they  have  feverall  capacities,  viz.  thcs  vil- 
]eine  ta  purchafe  (or  the  benefit  of  the  lord,  and  the  wife  for  her 
owne,  yet  if  the  lord  of  the  villeine  enter,  and  the  wife  furviveth 
her  hufband,  ihe  ihal  injoy  the  whole  land,  becaufe  there  be  no 
moities  betweene  them. 

A  man  makes  a  leafe  to  A.  and  to  a  baron  and  feme,  viz.  to  J,* 
fcr  life,  to  the  hufband  in  raile,  and  to  the  feme  foryeares^  in  thii 
•cafe  it  ts  faid,  that  each  of  them  hath  a  third  part  in  refped  of  the 
ieveraltie  of  their  cftates. 

If  a  feoffment  be  made  to  a  man  and  a  woman  and  their  heires 
with  warrantie,  [/]  and  they  entcrmarrie,  and  after  are  impleaded  rOPl*^®"**4^3t 
and  vouch  and  recover  in  value,  moities  ihall  not  be  betweene  them;  Nichols  cafe 
for  though,  tiiey  were  fole  when  the  warrantie  was  made,  notwith- 
Handing  at  the  time  when  they  recovered  and  had  execution  they 
were  huiband  and  wife«  in  which  time  they  cannot  take  by  moi- 

Albeit  baron  and  feme  (as  Uttltton  here  faith)  be  one  perfon  in  la  H.  7.  »•• 
law,  fo  as  neither  of  them  caf^  give  any  eftate*'  or  intereft  to  the 
other,  ifi)  yet  if  a  charter  of  feoffment  bee  made  to  tne  wife,  the 
huiband  as  atturney  to  the  feoffor  may  make  liverie  to  the  wife;  ■ 
(7)  and  fo  a  feme  covert,  that  hath  power  to  fell  land  by  will,  may 
fell  the  fame  to  her  huiband,  bccauie  they  are  but  infhtimpnts  for 
others,  and  the  ilate  paiieth  from  the  feoffor  or  devifor. 

If  a  huiband,  wife,  and  a  third  perfon  purchafe  lands  to  them 
and  their  heires  [/]  and  the  huiband  before  the  ilatute  of  32.  H.  8.  {f\  }^\^'  3* 
cap.  I .  had  aliened  the  whole  land  to  a  flranger  in  fee,  and  died,  *^"' '"  *'^'u'j 
the  wife  and  the  other  joyntenartt  were  joyntenants  of  the  right,  and  le  e.\?*iV,  aow 
35.  AflT.  pi.  15.   .  31.  H.  6.  tit.    Ent.  con^eable  54*    19.  H.  6.45.     F.  N.  B.  193.  k* 

if 

(3)  See  ant.  112.  a«  where  tlie  fame     299.  b. 

paiTage  from  Bra£lon  is  cited.  (5)  See  Dy.  200.  a. 

(4)  Sf*e  ace.  polh  310.  a.  and  there  the         (6)  Ace.  ant.  iii.  a,  and  obfervencte  (• 
doarine  is  more  pofitively  ^xprciTed.     See     there. 

further  the  cafe  of  a  leafe  for  life  to  baron         (7)  Ace.  ant.  51.  a* 
and  feme  and  afterwards  Confirmation,  poll. 
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Cap.  3. 

if  the  wir«  had  died,  die  other  jojmtenaat  (hoold  have  had^^cTigg. 
whole  ri^ht  by  furvivor  (i),  for  that  they  mieht  h^ve  joyned  in  a  ^ 
wrk  of  right  (2) ,  and  the  difcontimunce  (hould  not  have  barred  the 
eatrie  of  the  farvivor*  for  that  he  claymed  not  ander  the  difconti- 
Bttaii€«»  bat  by  the  tttle  paramoont  above  the  fame  by  the  £rft  fe* 
ofFemeat  (3),  which  is  worthie  of  obfervatioii.  Bat  if  the  haibaiid 
had  made  a  feoffment  in  fee  but  of  the  moity*  and  he  and  bk  wife 
had  dyed*  their  moity.ihOuld  not  have  furvived  to  the  other. 

And  for  the  better  underftandtng  of  this  diverfity  divan  things 
are  worthy  of  obfervation. 

Firft,  that  a  right  of  action  and  a  right  of  entrie  may  ftand  in 
joyntore;  lor  at  the  common  law  the  alienation  of  the  huiband  waa 
a  difcontinaance  to  the  wife  of  the  one  moity*  and  a  diffeifin  of  the 
other,  fo  at  after  the  death  of  the  huiband*  the  wife  bath  a  light  of 
action  to  the  one  moity>  and  the  other  joyntenant  a  rieht  of  entrie 
into  the  other,  but  the^  are  joinienana  of  the  right*  becaufe  they 
may  joyne  in  a  writ  of  right. 

Secondly,  that  a  right  of  adion  or  a  bare  right  of  entrie  cannot 
ftand  in  joynture  witn  a  freehold  or  inheritance  in  po&ffion,  an4 
therefore  if  the  hnfhand  make  a  feoffment  of  the  moitie*  thia  waa  a 
•  Vide  the  fta-     difcontinuance  of  that  moicy,  *  and  the  other  jointenant  remained  in 
tute  of  3a.  H.  S.  poffeffion  of  the  freehold  and  inheritance  of  the  otb^r  moity,  which 
It  it  no  4ir.  for  the  time  was  a  feverance  of  the  jointure  (4) ;  and  fo  are  a]l  the 
bookeiy  which  feemed  to  varie  amongft  themielves>  deerely  recon- 
ciled. 

If  two  joyntenante  be  of  a  rent*  and  the  one  of  them  diffeife  the 
tenant  of  the  land*  [u]  this  is  a  feverance  of  the  joyntore;  for  a 
time;  far  the  moitic  oif  the  rent  ia  fa(pended  by  nnitie  of  poffeffion 
(5),  and  therefore  cannot  ftand  in  joynture  with  the  other  moitie  in 
poffeffion.  And  this  is  to  be  obferved*  that  there  fliail  never  bee  any 
furvivor,  unleffe  the  thing  be  in  joynture  at  the  inftant  of  the  death 
of  him  that  firft  dyeth :  (6)  for  the  rule  is,  mkU  dt  re  ticcrtjcit  a^ 
^ui  nihil  im  rt  qtumdojus  aurejkeret  habcu 

Alfo  if  a  man  demifcth  lands  to  two,  to  have  and  to  hold  to  the 
cne  for  life,  and  the  other  for  yeares,  they  are  no  joyntenants ;  for  a 
fiate  of  freehold  cannot  ftand  in  joynture  with  a  terme  for  yeares: 
and  a  reveriion  upon  a  freehold  cannot  ftand  in  joynture  with  a  free- 
hold and  inheritance  in  poffeSion,  asfliallbe  faidin  the  next  Chap- 
ter (7).  Neither  can  a  feiiinin  the  right  of  a  politique  capacity 
.  ftand  in  joynture  with  fetftn  in  a  natur^  capacity,  as  ftiall  be  laid 
hereafter  (8). 

If  two  femes  be  joyntly  feifed,  and  they  take  barons*  and  the 
batons  joyne  in  an  alienation  and  dye,  the  wives  are  joyntenants  of 
the  right,  and  may  joyne  in  a  writ  of  right ;  and  yet  they  may  have 
feverall  writs  of  cut  in  ntita  at  their  ete^ion  ;  but  when  they  have 
recovered  in  thofe  feverall  writs,  they  (hall  be  joyntenants  againc. 
But  if  the  barons  had  aliened  feverall/,  this  had  bin  a  feverance  of 
the  joynture  for  a  time*  for  the  reafon  abovefaid. 

If  two  joyntenants,  the  one  for  life,  and  the  other  in  fee,  lofe  by 

default,  the  one  ftiall  have  a  writ  of  right,  and  the  other  a  qwiti  de* 

forceati  and  yet  when  ihey  have  feverally  recovered*  they  ftiall  be 

joyntenants 


a. 

continoance  ac 
thii  day. 


[11]  PI.  Com. 
419.  Bratch- 
bridges  caft* 


46.  E.  3.  ar. 
J 9*  H.  6.  45» 
37.  H.  i.  8. 
3*  £•  4.  10. 


(i)  Ace.  *.  Ro.  Abr.  88.  D.  pi.  3, 
(*)  Sec  poft.  337-  a- 
(3S  See  f.oft.  364.  b.  and  ant.  185.  a. 
<4)  Ace,  poll.  337.  b. 


(5)  See  ant.  14JL  b. 

f6)  Ace.  poft.  193.  a. 
7)  Poft.  Se^.  304.  near  the  end. 
(8)  Poft.  Sea.  197. 
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joyntenants  agatne  (9).  So  it  is  if  two  joyntenants  bee  diiTeifed, 
and  an  affife  is  brought,  and  the  one  is  fummoned  and  fevered,  and 
the  other  recover  the  moitie,  and  after  another  aifife  is  brought* 
and  he  that  recovereth  is  fummoned  and  fevered,  and  the  other  re- 
cover, albeit  the/  feveraUy  recover,  yet  they  are  joyntenants 
againe  (10). 

And  in  all  cafes  where  the  joyntenants  purfue  one  joynt  remedy,  V\d.  Lit;. cap* 
and  the  one  is  fummoned  and  fevered  und  the  other  recover,  he  that  Remjccer,  the 
is  fnmmoned  and  fevered  (hall  enter  with  him ;  but  where  their  re-  l^f*^% 
medies  befevcrall,  there  the  one  (hall  not  enter  with  the  other,  till  both  ,©  h.  6 
•have  recovered  :  and  the  fame  law  is  of  co]>arceners.    If  lands  [<u;1  31'  h!  6*  ricJ 
be  demised  for  life,  the  remainder  to  the  right  heires  of  /•  S.  jsldC  Entre  congeable. 
of/.  N.     L  S.  hath  iffue  and  dicth,  and  after  /.  iVl  hath  ilTue  and  i^*  1^-  3-  >'•  h. 
dieth,  the  iffues  are  not  joyntenants,  becaufe  the  one  moity  veiled  at  3-  ^' "^/^ 
one  time,  and  the  other  moity  veftcd  at  another  time  (11).     And  ?J-)ai.E.  t.io, 
yet  in  fome  cafes  there  may  be  joyntenants,  and  yet  the  eftate  aiay  18.  £.  3.  28. 
veft  in  them  at  feverall  times,  3&  £.  3. 

If  a  man  [jrj  make  a  feoficment  in  fee  to  the  ufe  of  himfelfe  and  (^i^-  J«<n-259*) 
of  fuch  wife  as  he  (hould  afterwards  marrie,  for  terme  of  their  L*J  l/'J?!-' f  ^*\ 
Eves,  and  after  he  taketh  wife,  ihey  are  joyntenants,  and  yet  they  "**  *  ^^*^ 
come  to  their  eftates  at  feverall  times  (13)*  • 

And  fo  it  is  if  I  diifeife  one  to  the  ufe  of  two,  and  the  one  agrees 
at  one  time,  and  the  other  at  another,  yet  they  are  joyntenants. 

In  this  SeAion  are  three  tSc,  The  firil  and  fecond  are  at  large 
explained  before;  the  lad  is  intended  where  more  parties  takethea 
three.  . 

^   (9)  See  poft.  a  14.  a.  and   Bro«  Abr.  likereafbn,  ftethe  aigumentsin  rar.Juftic* 

JDiMttnaMts  ^.  Windham's  cafe,  5.  Co.  7.  a. 

(10)  A  like  cafe  of  parceners  4S  ftated  (la)  ItisinDy.  339.  b.pL  48.  butwith* 
before,  and  refolvtrdin  the  fame  way.  Ant.  out  any  name.  It  is  sdfo  much  at  largq  in 
IJ64.  a.     See  further  J9.  H.  6.  45.  b.  a.  Leon.  14. 

(11)  For  other  cafes,  where  j0f^  words  (13)  [See  Note  72.] 
are  continicd  to  operate  yiro^^o^  for  the 


Mm  4  GhAP, 
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(Key  13)  Chap.  4.     Of  Tenants  in  Common.     Scft.  292.     [188.I 

Cr^E  NANTS    en    Common   font  'TpENANTS   in  Common  arc 

ceux^  cut  ont  terres  ou  tenements  ^    they,  which  have  lands  or  tenc- 

enfeeftmfle^  fee  taile^  ou  per  temu  de  ments  in  fee  fimple,  fee  taile,  or  for 

I7V,  iffi".  les  queux  ont  tlelx  terres  ou  terme  of  life,  &c.  and  they  have  fuch 

tenements  per  feverall  titles^  et  mmy  lands  or  tenements  by  feverall  titles, 

per  jcirt  title^  et  nul  de  eux  ffovclt  de  and  not  by  a  joynt  tide,  and  none  of 

ceojln  Jtverali^  mcs  ils  doient  per  la  ley  them  know  of  this  his  feverall,  but  they 

cccupier  tiels  terres  oa  tenements  en  ought  by  the  law  to  occupiethcfe lands 

eommsrrj  et  pro  indivifo  a  prender  les  or  tenements  in  common,  and  ^r^  /»- 

profits  en  common*     Et  pur  ceo  que  ils  divifo  to  take  the  profits  in  common. 

avicmJront  a  tielx  tt  rres  ou  tenements  And  becaufe  they  come  to  fuch  lands 

per  feverall  titles^  et  nemy  per  un  joynt  ^  or  tenements  by  feverall  titles,  and 

tiilcy  et  lour  occupaticn    et  pojeffion  not  by  one  joynt  title,  and  their  occu^ 

ferra  per  la  ley  perenter  eux  en  ccmmcn^  pation  and  pofleiHon  (hall  be  by  law 

ils  font  appels  tinaunts  en  common^    Si-  betweenc  them  in  common,  they  are 

eome  un  home  erfccffa  deux  joynt cnants  called  tenants  in  common.     As  if  a 

fnfee^  et  Pun  de  eux  alien  ceo  aue  a  Ivy  man  infeofFe  two  joyntenants  in  fee, 

etfflert  a  un  outer  enfee^  ore  le  alienee  and  the  one  of  them  alien  that  which 

et  V outer  joynlenant  font   tenants  en  to  him  belongeth  to  another  in  fee, 

common  *f  fur  ceo  que  ils  font  tins  en  now  the  alienee  and  the  other  join- 

$iels  tenements  per  feverall  titles^  car  tenant  are  tenants  in  common;  be- 

r alienee  vient  eins  en  la  moitie  per  la  caufc  they  are  in  fuch  tenements  .by 

feoffement  d^un  des  joyntenants^  et  Tau'  feverall  title?,  for  the  alienee  com* 

ter  joyntenant  ad   C outer  moitie  per.  meth  to  the  moytic  by  the  fcofFeroent 

force  de  la  primer  feofment fait  a  luy  et  of  one  of  the  joyntenants,   and  the 

"en  compagnion^  isc,     (i),  Et  ijfnt  other  joyntenant  hath  the  other  moitie 

font  eins  per  feverall  titles^  c^efl-  by  force  of  the  firft  fcoffemcnt  made 


it  fen  compagnion^  i3c.     (i),  Et  iJfnt    other  joyntenant  hath  thejother  moitie 

i/s  font  eins  per  fe* 

offavoir^    pfr   jeverflU    feojftments^    to  him  and  to  his  companion,   &c. 


&c.  [%)  And  fo  they  are  in  by  feverall  titles, 

that  is  tp  fay,  by  feverall  feoiFcments, 
&c, 

Fl^  Ij.  3,  ca.  4.    r  1 TTLE  TON  having  fpoken  of  parceners,  which  arc  onely 

•^^  by  dciccnt,  and  of  joyntenants,  which  are  oncly  by  purchafe 
and  by  joint  title,  fpeaketh  now  of  tenants  in  common,  which  may 
be  by  three  meancs,  viz,  by  purchare,  by  dcfccnt,  or  by  prefcrip- 
ticn,  as  hereafter  in  this  Ch£ptcr  ihall  appcare  (3).  ' 

*♦  Ctt  pur  ferfKs  de  <i;/>,  tJ^r."     Here  fc^f,  implycih  pnr  fermt\  180. 1 
d^ outer  *vie,  or  for  tearm  of  yeares,  or  for  any  other  fixed  eflate  io 
the  land. 

And  here  it  appearetb,  that  the  efTential  difierencc  betweene 
joyntenants  and  tenants  in  corr.mon  is,  that  joyntenants  have  the 
lands  by  one  joint  title  and  in  oi«e  right,  (i)  and  tenants  in  con). 

xQua 

(1)  No  fefr.  in  L.  k  M.  nor  Rob.  [189. a.] 

(z)  No  &c,  in  Li  &  M.  nor  Rob.  (i)  3ec  poH.  »99,b.  the  firft  line. 

(5)  SeeSc^l.  310.  wliicb  gives  aninHance 
of  tenancy  in  common  by  pefci  iption- 
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mon  by  fcverall  titles,  or  by  one  title  and  by  feverall  rights  ;  whicb  Vide  SeO.  %9^ 
is  the  reafon,  that  joyntenants  have  one  joint  freehold^  and  tenants 
in  common  have  feverall  freeholds.    Onely  this  propertie  is  com- 
mon to  them  both,  viz.  that  their  occupation  is  individed,  and  nei* 
ther  of  them  knoweth  his  part  in  feverall.  - 

The  example  that  LittUtou  patteth  in  this  Seftion  is  perfpicuous. 
and  needcch  no  explicauon. 


Sea, 


293 


(Ant.  s.  h. 
II.  Co.  38.) 


T^T  tji  off  avoir  J  que  quant  tl  eft  dit 
'^^  en  afcun  livre  que  home  eJifeiJU  en 
fee^  fauns  pluis  dire^  il  ferra  entendue 
4n  fee  fimple  \  car  il  ne  ferra  entendue 
fer  tie!  parcll  (en  fee)  que  home  ejl  fei^ 
fie  en  fee  taile,  finon  que  foit  mis  a  ceo 
tJ^I  audit  ion^  fee  tayUy  i^c. 


T 


AND  it  as  to  bee  underftood,  that 
'^  when  it  is  iaid  in  any  booke  that 
a  man  is  feifed  in  fee,  without  more 
faying,  it  ihall  bee  intended  in  fee 
fimple;  for  it  (hall  not  bee  intended 
by  this  word  (in  fee)  that  a  man  is 
feifed  in  fee  tayle,  unleiTe  there  bee 
added  to  it  this  addition,  fee  tayle,  &c. 

HIS  is  evident,  zXiA  fecuadmrn  excettentiam  it  (hall  be  taken  Videdevant 

for  the  higheft  and  beft  fee,  and  that  is  fee  iimple.  f^  99- 

*•  '^  (Ant.  73,  a.) 

**  Addition^  fie  tayle ^  (^r."  Here  i<  imply ed  a  maxime  in  law, 
viz.  that  additio  probat  minoritatemt  as  it  is  vulgarly  fsud^  the  youn- 
ger fonne  giveth  the  difference,  (a) 


Se<f):.  294. 


TTE  M^  fi  trots  joyntenants  font^  et 
un  de  eux  alien  ceo  que  a  luy  affiert 
4s  un  anter  bcnu  enfee^  en  ceji  cas  l* ali- 
enee ejl  tenant  en  common  ovefque  Us 
outers  deux  joyntenants ;  mes  uncore  les 
auters  dnux  joyntenants  fontfeifies  des 
deux  parts  joyntment  que  remayne  (3), 
*t  de  ceux  deux  parts  lefurvivor  enter 
eux  deux  tient  lieuy  ^c,  (4) 


A  L  S  O,  if  three  joyntenants  bec^ 
and  one  of  them  alien  that  whicli 
to  him  belongeth  to  another  man  in 
fee,  in  this  cafe  the  alienee  is  tenant 
in  common  with  the  other  two  joyn- 
teiiants ;  but  yet  the  other  two  joyn- 
tenants are  feifed  of  the  two  parts 
which  remain  joyntly  (5),  and  of 
thefe  two  parts  the  iSurvivor  betweea 
them  two  holdeth  place,  &c. 


nr  HIS  needeth  no  explicadon,  onely  the  i^c,  in  the  end  of  this 
-*-    Sedlion  implyetb,  tnat  the  fame  law  is  where  there  be  more 
joyntenants  than  three. 

(2)  The  difference  of  arms  is  meant.    See     Roh. 

^ore  particularly  as  to  this  ant.  140.  b.  (4)  No  &c»  in  L.  and  M.  nor  Rob, 

(3)  ^  remayne  not  iiv  L.  &  M.  nor    '     (5)  SeeSe^  304..  &  3i«« 


Sea. 
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•   IIUIT*  I 


•   Se6t.  295, 296. 


Sedt.  295. 


J.TE  M^  ft  foient  diux  joyntenants 
"*  enfec^  tt  Fun  dona  ceo  que  a  luy 
effiert  a  un  outer  en  le  tayle  ( I )  [^ 
Piiuter  done  ceo  que  a  luy  affiert  a  un 
ffuter  en  le  taile]  les  donees  font  tenants 
fn  common^  &r. 


[189.^] 


A  L  S  O,  if  Acre  bcc  two  jojrnte- 
•**  nants  in  fee,  and  the  one  giveth 
that  to  him  belongeth  to  anotber  in 
tayle,  and  the  other  giveth  that  to 
him  belongs  to  another  in  taile>  the 
donees  are  tenants  rn  common,  Ace 


VHe  Sea.  300.    np  H  E  fcfr.  in  the  end  of  this  Scftion  implycth,  that  fi>  it  is  when 

^    a  leafe  for  life  or  pur  auter  vie  is  made,  far  in  that  cafe  alia 
the  leflees  are  tenants  in  commoD. 


ScSt.  296. 


JI/fESJ!  tcrres  font  denes  a  deux 
*^        homes  J  et  a  les  helres  de  lour  deux 
€orp$  ingendresy  les  donees  ount  joint 
€fiate  pur  terme  de  lour  vies ;  et  ft  chef- 
tun  de  eux  ad  ijjue  et  devy^  lour  ijfues 
iundront  rn  common^  ilfc.   Mcsft  terres 
font  dones  </  deux  ahbesyftcome  al  abbe  de 
IVcJhiinffkr  et  al  abbe  de  S,  jflbon^  a 
aver  et  tcncr  a  eux  et  a  lour  fiiccejjorsj 
/»  cejl  cas  ils  ont  maintenant  al  com* 
muncement  %^ftate  en  comtnony  et  netny 
joynt  ejfate.     Et  le  caufe  efty  pur  ceo 
que  chefcun  4  bbe  ou  auter foveraigne  de 
'vieafan  de  ret'tgion^  devant  que  il  fuit 
fait  abbe  ou  f%  veraigncj  &  f.  ilfuitforf 
que  come  mort  perfon  en  ley^  et  quant  il 
4^  fait  abbe  \2}yil  e/i  come  un  home 
perfonable  en  i.y  tantfolement  a  pur- 
iiafer  et  aver  tcrres  ou  tenements  ou 
avters  chofes  ai  ufe  de  fa  meafon^  et 
Me  my  afonpropcs '  ufe^  come  auter  fccuUr 
time  potty  et ptd  ceo  al  commenctment 
de  kttr  furehajc  i  !sfont  tenants  en  com~ 
m»M  \  et  ft  Pun  uk  eux  dcvie^  Pabbe  que 
furvcfquijl  n^aver,  a  my  tout  per  lefur* 
vivoury  mes  le  fk  ccej/or  de  I* abbe  que 
msruji  tiendra  le  1  noitie  en  common  ove 
Fa  bbe  que  furvefq/i  'ijly  ^c. 


15  UT  if  laiids  be  given  to  two 
men,  and  to  the  heires  of  their 
two  bodies  begotten,  the  donees  have 
a  joynt  eftate  tor  tearme  of  their  lives  > 
and  if  each  of  them  hath  iiTue  and 
dye,  their  iflfues  (hall  hold  in  common, 
&c.     But  if  lands  be  given  to  two 
abbots,  as  to  the  abbot  of  Weflrnin- 
fter  and  to  the  abbot  of  Saint  Albons, 
to  have  and  to  hold  to  them  and  to 
their  fuccelTors,  in  this  cafe  they  have 
prcfently  at  the  beginning  an  eftate  in 
common,  and  not  a  joynt  eftate.  And 
the  reafon  is,  for  that  every  abbot  or 
other  foveraigne  of  a  houie  of  reli- 
gion, before  that  hee  was  made  abbot 
or  fovcraign,  &c.  was  but  as  a  dead 
perfon  in  law,  and  when  he  is  made 
abbot,  he  is  as  a  man  perfonable  in 
law  onely  to  purchafe  and  have  lands 
or  tenements  or  other  things  to  the  ufe 
of  his  houfe,  and  not  to  his  own  pros- 
per ufe,  as  another  (ecular'man  may, 
and  therefore  at  the  beginnmg  of  their 
purchafe  they  are  tenants  m  com^ 
mon;  and  if  one  of  them  die,  the  ab- 
bot which  furviveth  ftiallnot  have  the 
whole  by  furvivor>  but  the  fucceflbr 


of  the  abbot  whi  ch  is  dead  fliall  hold  the  moity  in  common  with  the  abbot 

that  furviveth,  &c . 

u  Si 

(i)  T  he  wordit  between  brackets  not  in  L.&  M.  norRolw 
(2;  C*4  .  in  L.  &  M.  and  Rolu  ^ 


Lib*  3.  Of  Tenants  in  Common.  Se&.  z^j. 

**   QI  ttrres  font  ioms  a  dtux  homts^  tifr.'*    Of  this  fuffident  liath 
^  been  fpoken  in  the  Chapter  [a\  of  joyntenanu.  [«] 


Sea.  485, 
(Ant.  183.  a.) 

*'  Mesji  terresfont  dona  a  dime  aihis,  ^r."     In  this  cafe  of  the 
two  abbots  in  refped  of  their  fevcral  capacities,  albeit  the  words  (^-Saund.  319.) 
bee  joynt,  yet  the  law  [i]  doth  adjad^  them  to  be  feverally  my.  H.7.  9  U 
feifed  (3).  •  i^H.7.  is-U 

3.  H.  7«  1 1- 
la  B.  4*  16. b.      5.  H«  7. 15.       x8.  E.  3. 27.      49.  £.  3. 15. b.      (2.  Ro.  Abr.9i«     a.  Saimd* 

3«90 

• 

The  i^c,  in  the  end  of  this  Setton  implyeth,  that  fo.it  is,  if  any  Viae  Sea^^oo. 
[c]  body  politiqae  or  corporate,  be  they  regular  as  dead  porfons  [r]  4.  H.  7. 45. 
I  OO*  a.«l  ^°  ^^  (whereor  oar  author  here  fpeaketh)  or  feculer :  as  if  lands   i^*  £•  3-^1'  b* 
^^  given  td  two  bifliops,  to  have  and  to  hold  to  them  two  and  their 
fuccefTours :  albeit  the  bi(hops  were  never  any  dead  perfons  in  law. 
but  alwayes  of  capacitie  to  take,  yet  feeing  they  take  this  purchaie 
in  their  politique  capacitie,  as  biihops,  they  are  prefendy  tenants  in 
common,  becaufe  they  are  feifed  in  feverall  riehts,  for  the  one  bi« 
ihop  is  feifed  in  the  right  of  his  bifhoprick  of  the  one  moitie,  and 
the  other  is  feifed  in  the  right  of  his  bifhoprick  of  the  other  moi-  ^ 
tie,  and  fo  by  feverall  dtles  and  in  feverall  capacities,  whereas 
joyntcnants  ought  to  have  it  in  one  and  the  fame  right  and  capa- 
citie, and  by  one  and  the  fame  joynt  title.    The  like  law  is,  if 
•  lands  be  given  to  two  parfons  and  their  faocefibrs  or  to  any  other  (S'p^-  ^  ^ 
iiich  like  ecdefiafticall  bodies  polidque  or  incorporate,  as  hath  bin  1"^'^^  Wynd. 

If  a  corodie  be  granted  to  two  men  and  their  heires,  in  this  cafe, 
becaufe  the  corodie  is  incertaine  and  cannot  be  fevered,  it  ihall 
amount  to  a  feverall  grant  to  each  of  them  one  corodie  ;  for  the 
perfons  be  feverall,  and  the  corodie  is  perfonall.  ( i ) 

» 

ft        ' 

Sed.  297. 


TTE  Mj  ft  terns  foleni  dones  a  un  A  L  S  O,  if  lands  bee  given  to  an 

ahbe  et  a  unfecular  hofnty  a  aver  et  '^  abbot  and  a  (ecular  man,  to  have 

tener  a  eux^fciL  al  abbe  et  afcsfuccef-  and  to  hold  to  them,  viz*  to  the  abbot 

forsy  et  al  Jecular  home  a  luy  et  ajes  and  his  fucceflbrs,  and  to  the  fecular 

heiresy  donques  Us  ount  ejlate  en  com^-  .man  to  him  and  to  his  heires,  they 

iin^//,  cauia  qua  fupra.  have  an  efiate  in  common,  caujd  qua 

fupra. 

A  N  D  fo  it  is,  if  lands  be  given  to  the  parfon  of  Dale  and  to  a  F.  N.  B.  49. 1. 

^^  lay  man,  to  have  and  to  hold  to  them,  that  is  to  fay,  to  the  i6.E.3.jQindre 

parfon  and  his  fucceflbrs,  and  to  the  lay  man  and  his  heires,  they  ^a^^n27« 

are  prefendy  tenants  in  common  for  the  caufes  aboveiaid.     So  i  R.^'.Ve*' 

ofabiihop,  &€•    Et  fie  de  Jmilihus.  7!  h!  7!  9.* 

13.  H.  8. 14.  (5.  Co*  S«) 

If  lands  bee  given  to  the  king  and  to  a  fubjed,  to  have  and  to  P>  Com*  in  fdg. 
Jiold  to  them  and  to  their  heires,  yet  they  are  tenants  in  common,  ^*'^-«y'*  «»^<- 
.and  not  joyntenants;  for  the  king  is  not  feifed  in  his  naturall  ca- 
paciue*  but  in  .his  royal]  and  polidque  capadde,  in  jure  corontr^  ^^-nt.  16.  a.) 

which 

(3)  [Sec  Note  73-]  («)  [Sec  Note  74-]      . 
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which  cannot  ftand  in  ioyntore  with  the  feifin  of  die  fobjed  in  his 

natnrall  capacitie.   So  ukewife  if  there  be  two  joyntenants,  and  dte 

crowne  defcend  to  one  of  theniy  the  joyntare  is  fevered »  and  they 

are  become  tenants  in  common.     Bot  if  lands  be  gtren  to  A.  de  B. 

bifliop  of  N.  and  to  a  iSKnlar  man»  to  have  and  to  hold  to  them 

two  and  to  their  heires,  in  this  cafe  they  are  joyntenants  \  for  eadk 

of  them  take  the  lands  in  their  natnrall  capacitie. 

(Poft.  310.  b.  If  lands  be  given  to  Jthn  bifhop  of  JVi^mviV^ .  and  his  focceflbrs 

A.R0.  Abr.91.)  and  io  John' O'verall  dodor  of  divinity  and  his  heires,  being  one 

r^l!3-^-''4*  and  the  fame  perfon«  he  u  tenant  in  common  [4/]  with  himfelfe. 

1.  H.672c.^      But  onr  author's  rules  doe  not  hold  in  chattels  reals  or  perfonals; 

Ic  £.  x.  15.       ^^  ^^  ^  ^^^  ^^^  yeares  be  made  or  a  ward  granted  to  an  abbot 

and  a  fecular  roan,  or  to  a  bifliop  and  a  fecular  man,  <y  if  goods 
be  granted  to  them,  they  are  joyntenants>  becaofe  they  take  not 
in  their  politique  capacity,  (a) 


Sea.  298,    (i) 


[190.  b.] 


TTE  Mj  fi  itrresfoient  dones  a  deux 
^  tf  avir  it  tenerj  fiiL  tun  moitie  a 
tun  it  afes  heireSy  it  tauiir  moity  a 
tauter  it  a  fa  hiinSy  ilsfont  tenants  en 
cdftttnon* 


ALSO  if  lands  bee  given  to  two 
to  have  and  to  hM^fciL  the  one 
moity  to  the  one  and  to  his  heires, 
and  the  other  moity  to  the  other  and 
to  his  heires,  they  are  tenants  in  com- 
mon. 


(Cro.  Cha*  75.      A  N  D  the  reafon  is,  becaufe  they  have  feverall  freeholds  and  an 
Aat.  183.3.  b.)    £\  occupation /rs /W/'v^. 

Here  is  to  bee  obferved,  that  the  bmbendum  doth  fever  the  pre* 
(s.  R«k  Abr.  89,  jnjfgj  ^i^at  frimd  facie  kcmtd  io  be  joynt ;  for  an  exprefle  eftaie 


controUs  an  implyed  eftate  as  hath  beene  faid. 


Se<5t.  299. 


IT E  My  fi  home  fejfie  de  certaim 
terres  evfeoffa  un  auier  de  le  moitie 
ie  mefme  la  terrefans  afcun parlance  de 
effignment  du  limitation  de  mefme  la 
moitie  en  feveraltie  al  tempi  delfeoff" 
mentj  donques  le  feoffee  et  ie  feoffor  tien* 
dront  leur  parts  de  la  terre  en  com* 


ttton* 


II.  Afl*.  ft.  i6. 

45.  £.3.  12. 

44*  AC  ]  1. 


ALSO,  if  a  man  feifcd  of  certaiiie 
•*■  lands  infeofFe  another  of  the 
moitie  of  the  lame  land  without  any 
fpeecb  ofaflignement  or  limitation  of 
the  fame  moity  in  feveraltie  at  the 
time  of  the  feoffment,  then  the  feof- 
fee and.  the  feoffor  (ball  hold  their 
parts  of  the  land  in  common  (2}. 

AND  the  like  law  is,  if  the  feoffment  bee  made  of  a  third  part 
^^  or  a  fourth  part,  &c.  And  if  there  be  an  advowfon  appen- 
dant, they  are  alfo  tenants  in  common  of  the  advowPon.  (3)  And 

albeit 


(2)  [See  Note  75.] 

[  190.  b.  ] 

(f )  In  L.  and  M.  and  Roh.  this  Section 
is  j'»laced  immtdiatciy  aftcrSe6l.  300. 

(t)  Bi'coke  in  his  Abndgmcnt  xxtWfeoffe" 


ments  de  terres  pi.  75.  cites  this  Srflion  of 
Lirtleton,  and  in   fiipiK>rt   of  it   refers  to 
various  caiet  in  Fitahtrbcrt's  Abridgment, 
^ee  further  Bro.   Nouv.    Cai*.  154.   124. 
6.  Co.  I.  and  Dy.  187. a.  pi.  5. 
(3)  See  poll.  507.  a. 
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albeit  it  13  faid,  that  fadi  a  feoffment  of  a  moitie  or  thifd  part, 
&c.  is  not  good  without  writing*  for  that  (as  they  fay)  a  man  can- 
not create  an  uncertain  eftate  in  land  by  parol ;  ^et  is  the  law 
cleere,  that  Aich  a  feoffment  is  good  by  parol  without  writing, 
and  fuch  an  uncertaine  eftate  (halT  pafTc  by  livery,  and  (b  it  ap- 
peareth  in  our  bookes. 

If  a  verdidt  finde,  that  a  man  hath  dutis  paries  maneriU  ^c.  in 
ins  partes  divifas^  this  (hall  not  be  intended  to  be  in  common  ;  but 
if  the  verdidi  bee  in  tres  paries  dividendas,  then  it  feemeth  that 
they  are  tenants  in  common  by  the  intendment  of  the  verdi£l.  (4) 

fiut  if  a  man  be  feifed  of  a  mannor  whereunto  an  advoivfon  is 
appendant,  and  maketh  a  feoffment  of  three  acres  parcell  of  the 
mannor  together  with  the  advowfon  to  two,  to  have  and  to  hold 
the  one  moity  together  with  the  mbicie  of  the  advowfon  to  the 
one  and  his  heires,  and  the  other  moity  together  with  the  other 
moity  of  the  advowfon  to  the  other  and  hi$  heires,  this  cannot  bee 
good  without  deed;  for  the  feoffor  cannot  annex  the  advowlbn 
to  theie  three  ^cres,  and  difannex  it  from  the  reft  of  the  mannor, 
without  deed.  (5) 

33.  H.  6.  5.  t.       (Poft.  333.  b.      Cro.  Cha.  433.   Cro.  Jam.  1 5.) 


2x.  £.4.22.  b. 


21.  E.  4.  22.  b. 

5.  E.  3.  23.  67. 
'femps  E.  I, 
Fcoft'menCs  11 5. 
34.  E.  I.  quar* 
imped.  179. 

I  o.  £1*12  Dyer2^ 

22.  E.  3.  6. 
Feoffments  ii6« 

6.  E.  3.  5b. 
39.  £•  3.  38. 
9.  £•  3.  x6. 
17-  £•  3*  3* 
i3.  E.  3, 4 J. 
43.  E.  3.  26. 

23.  AIT.  8. 


Scdt.  300. 


r  T  eft  affovoir^  qui  en  msfnu  le 

^^  maner  come  eji  avantdit  de  tenants 

en  common^  di  terres  ou  tenements  en  fee 

Jmpliy  9u  en  fee  taile^  en  mefme  le  nut" 

IQI  •  a.l  w^^^wV  ejire  de  tenants  a  terme  de  vie. 

Sicome  deux  jcyntenants  font  enfeej  et 

if  Pun  leffa  a  un  home  ceo  que  a  tuy  af" 

fieri  pur  terme  de  viV,  et  P outer  joyn* 

tenant  lejfa  ceo  que  a  luy  affiert.a  un 

outer  pur  terme  de  vicj  Vc.  les  deux 

Uffeesfmt  tenants  en  common  pur  lour 

vies^  w.  ♦ 


AND  it  is  to  bee  underftood,  that 
^^  in  the  fame  manner  as  is  afore- 
faid  of  tenants  in  conunon,  of  lands 
or  tenements  in  fee  fimple,  or  in  fee 
taile,  in  the  (ame  manner  iaxy  it  be 
of  tenants  for  terme  of  life.  As  if 
two  joyntenants  bee  in  fee,  and  the 
one  letteth  to  one  man  that  which  to 
him  belongeth  for  terme  of  life,  and 
the  other  joyntenant  letteth  that 
which  to  him  belongeth  to  another 
for  terpie  of  life,  &c.  the  faid  two 
lefTees  are  tenants  in  common  f«r 
their  lives,  &c. 


Vid.  Sefi.  295.  where  this  is  fafficiently  explaned  before. 


Se<a. 

J  T^EMfi  home  leffaterres  a  deux 
^  homes  pur  terme  de  lour  viesy  faT 
Fun  gronta  toutfon  eftate  de  ceo  que  a 
luy  affiert  a  un  autery  donques  Pouter 
tenant  a  terme  de  v/V,  et  f  celuy  a  que 

le 

(4)  [See  Note  76.] 

(5)  Btrfidet  the  re^rencTs  in  the  margin, 
fee  Dy.  48.  b.  pi.  3.  and  Dedoridgeen  /\d« 
V#Virf*Bf  30. 


301. 

A  L  S  O  if  a  man  let  lands  to  tw» 

men  for  ternie  of  their  lives,  & 

the  one  grants  all  his  eflate  of  that 

which  belongeth  to  him  to  another, 

then  the  other  tenant  for  terme  of 

life^ 
[191.  a.] 

}  [At  ihis  page  Mr.  BuTtsa's  notes 
commence.     See  Note  77.] 

*  6srr.  not  in  L.  and  M.or  Roh. 

\  Me/me  aickd  JL.  and  M.  but  not  in 
Roh. 
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k  graunt  eft  fait  font  tenants  en  com^^ 
mtm^  durant  U  temps  que  amhideux  Us 
lejiesfint  en  i/iV« 


£t  memorandum,  que  en  touts  % 
auters  tiels  cajesy  coment  que  nefor.t  icy 
exfrejjement  moves  ou  fpecifiesj  Jifont 
enfeniblable  reajonjfent  en  ||  fcmblahU 
by. 


life,  and  he  fo  vAkoai  the  grant  is 
made,  are  tenants  in  common  during 
the  time  that  both  the  leflees  be 
alive. 

And  memorandum^  that  in  all  other 
fuch  like  cafes,  although  it  be  not 
here  expreflely  moved  or  fpecified,  if 
they  be  iu  like  reafon,  they  are  in  the 
like  law. 


\ 


'%.  Roll.  Abr. 
9, 00.  |i.  Repb 

(4.  Rep.  ?7.  K 
s.  Cro,37?.4i7. 

(Poft  205.  m. 
Uob.  170.  20S.) 


A 


Vid.  Sed.  I. 


N  D  ib  it  is  if  lands  bee  letten  to  two  for  tenne  of  their  lives, 

et  eoruM  aJteriuj  diuitus  mventi  (i),  and  one  of  them  granteth 
his  part  to  a  (tranger,  whereby  the  joynture  is  feve)-ed,  and  dyeth, 
here  (hall  bee  no  lurvivour,  but  the  lefTor  (hall  enter  into  the  moity, 
and  the  furvivoor  (hall  have  no  advantage  of  thefe  words,  et  eeruim 
alterim  diutitu  viveHtiy  for  two  caufcs.  Firft,  for  that  the  joynture 
16  fevered.  Secondly,  for  that  thofe  words  aris  no  more  then  the 
Common  Law  would  have  implyed  without  them,  and  expnffio  ep^ 
rum  qiut  tacit}  in/uni  nikil  operatur.  Hereby  it  appeareth  that  in 
cafe  of  leafes  for  life  it  is  more  beneficiall  for  the  leflbr  to  have  the 
joynture  fevered  then  to  have  it  continue. 

«»  Sijoient  enfevihtabU  reafin/ont  enfemhlahle  ley.*^  Here  Little- 
ton citeth  one  of  the  Maximes  of  the  Common  Law.  That  whcrc- 
fbever  there  is  the  like  reafon,  there  is  the  like  law.  Uhi  eadem 
ratio,  ibi  idem  jus  ;  or  ubi  eadem  ratio,  ibi  idem  jus  ejjt  debet ;  for 
raiio  eft  anima  legis.  And  therefore  ratio  poteft  allegari  deficiento 
lege.  But  it  muli  be  ratio  'vera  et  legalis  et  non  affarens.  And  here 
it  appeareth  that  argumentum  aftmili  is  good  in  law.  Sedftmilitudo 
legaiis  eft  ca/uum  di'uer/orum  ipter  fe  eoiJatoram  femlis  ratio^  quod  im 
tmoftmiHuM  Hiolet,  *ualebit  in  altero^  diffimiUum  diffmiUs  eft  ratio. 


Scdt.  302; 


{191.  b.] 


IT  E  M*  Ji  deux  joyntenants  en  fee 
fonty  et  run  lejfa  ceo  que  a  luy  of^ 
fiert  a  un  auter  pur  terme  de  fa  vie^  le 
tenant  a  terme  jii  vie  durant  fa  viV,  et 
Tauter  joyntenaunt  que  ne  leffa  pas^ 
font  tenants  en  common.  Etfur  ceo  cafe 
un  qucjiion  puitfurder;  -fji  come  en 
tid  tc^  mii4^uS  que  le  Ujfor  ad  iffue 
tt  devie  vivant  P auter  joyntenant  fon 
coonpemiouy  et  vivant  le  tenant  a  terme 
de  vUy  le  quejlion  poet  eftre  tiel :  Si  le 
nierfion  de  la  moitie  X  qf^f  U  lejfor  avoit 
difcendra  al  ijfue  le  Ufjor^  ou  que  l^ auter 

joyntenant 

X  Us  added  in  L.  and  M.  but  not  in  Roh; 
D  Semhie  JL.  lod  M.  and  Roh.'  - 
(a)  [S«fNote7«.J 


ALSO  if  there  bee  two  joynte- 

"^"^  nants  in  fee,  and  the  one  letteth 

that  to  him  belongeth  to  another  for 

terme  of  his  life,  Sie  tenant  for  term 

of  life  during  his  life,  and  the  other 

joiutenant  which  did    not    let,    are 

tenants  in  common.     And  upon  this 

cafe  a  queftlon  may  arife  \  as  in  fuch 

cafe  admit  that  the  lelTor  hath  iffue 

and  die,  living  the  other  joyntenant 

his  companion,  and  living  tlie  tenant 

for  life,  the  qucftion  may  be  this. 

Whether  the  reverfion  of  the  moity 

which 

[191.  b.] 

•  Si'deux  not  in  Roh.  but  in  L.  and  M* 

t  Si  not  in  L.  and  M.or  Roh. 

X  &c.  added  in  L.  and  M*  and  R^h.- 


Lib.  3< 


Of  Tenants  in  Common. 


japitenant  avira  \  €el  reverfion  per  U 
furvivar  f     Afcuns  out  dti  en  ceji  cafgy 
que  Pauter  jcyntenant  avera  eel  rever^ 
Jion  per  le  furvivor  :  et  lour  reafon  eft 
tiely  fcilicet  que  quant  les  joyntenanU 
fueroni  jeyntment  feifies  §  enfeefim^ 
pUy  l^c.  cotnent  que  Pun  de  euxfift  ef- 
iate  de  ceo  que  a  luy  affiert  pur  terme 
de%fa  viey  et  content  que  il  ad  fever  le 
franktenement  de  ceo  que  a  luy  affiert 
per  le  Uafe^  uncore  il  n* ad  fever  U  fee 
ftrnpUy  mes  le'  fee  fimple  demurt  a  eux 
joyntment  come  ilfuyt  adevant,    Bt  ij^ 
fintfemble  a  euxy  que  Pauter  joyntenant 
que  furvefqulfty  avera  le  reverfionper  le 
furvivQury  t^c.     Et  auters  ent  dit  le 
contraricy  fcf  ceo  e/i  lour  reafouy  fcilicet, 
que  quaunt  Pun  des  joyntenants  lejfa  ceo 
que  a  luy  affiert  a  un  auter  pur  terme 
defdviey.per  tiel  leafe  le  franktepe-' 
ment  eft  fever  de  lejoyniure*     Et  per 
mefnu  le  reafon  le  reverfton  que  eft  de* 
pendant  fur  mefme  le  franktenement^  eft 
fever  de  lejoynture.     Auxyfi  le  Iffjhur 
uft  referve  a  luy  un  annuall  rent  fur  U 
ieasy  U  leffor  folement  averoit  le  renty 
^c.  le  quel  eft  un  proof e  que  le  rever^ 
fion  eft  folement  en  luyy  et  que  P auter 
n'ad  riens  en  eel  reverftony  &r.     Auxy 
file  tenant  a  term  de  v'tefuit  impleadcy 
6fr,  ^  fift  default  apres  defaulty  don'> 
qjtes  le  leffor  ferroit  de  ceo  folement  re-* 
ceipe  a  defender  fon  droity  et  fon  com* 
pagnion  en  ceft  cafe  en  nul  manner  fer^ 
rottreceivcy  le  quel  prove*  le  reverfton 
del  moity  d*e/lre  tantfolement  en  le  lef- 
for: ct  fic  per  coniequens,^  le  leffour 
moruft  vivant  le  leffeeper  terme  de  vicy 
le  reverfton  difcendra  alheire  de  lefjoury 
et  nemy  deviendra  a  P auter  joyntenant 
per  lefurvivory  Ideo  qusere.     Mes  en 
ceft  cafe  ft  celuy  joyntenant  que  ad  le 
franktenement  ad  iffue  et  devicy  vivant 
le  leffor  l^  Uffee^  aonques  ilfemhley  que 
mefme  P  iffue  avera  ceft  moitie  en  de- 
mefney  et  en  fee  per  dijcenty  pur  ceo  que 
t  un  franktenement  ne  poet  per  nature 

de 

Ceirevezfion,  ceo  in  L.  and  M.  and 
]toh« 
§  £n    de  in  L.  and  M.  and  Roh, 
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which  the  leffor  harh  (hall  dcfcend 
to  the  iffue  of  the  leffor,  or  tliat  the 
other  jointenant  (hall  have  this  revcr- 
fion  by  the  furvivor  ?  Some  have  fail 
in  this  cafe,  that  the  other  jointenant 
(hall  have  th's  reverfion  by  the  furvi- 
vor: and  their  reafon  is  this,  /iv/. 
That  when  the  jointenants  were 
jointly  feifcd  in  fee  fimple,  &c.  al* 
though  that  the  one  of  them  make 
an  eftate  of  that  to  him  belonget'i  for 
term  of  his  life,  and  althouijh  that  hce 
hath  fevered  thc-frechold  of  this  which 
to  him  belongs  by  the  leafe,  yet  he 
hath  not  fevered  die  fee  fimple,  but 
the  fee  fimple  remains  to  them 
jointly  as  it  was  before.  And  {q  it 
feemeth  to.them,  that  the  other  joyu- 
tenant  which  furviveth  (hall  have  the 
reverfion  bv  the  furvivor,  &c.  And 
others  have  (aid  the  contrary,  and  this 
is  their  resSon^fciiicety  that  when  one 
cf  the  join -tenants  leafeth  that  to  him 
belongeth,  to  another  for  terme  of  his 
life,  by  fuch  leafe  the  freehold  is 
fevered  from  the  joynture.  And  by 
the  fame  reafon  the  reverfion  which 
is  depending  upon  the  fame  freehold  is 
ievered  from  the  joynture,  Alfo  if 
the  leffor  had  referved  to  him  an  an- 
nual rent  upon  the  leafe,  the  lefibr 
onely  (hould  have  had  the  rent,  ice, 
the  which  is  a  proofe,  that  the  rever- 
fion is  onely  in  him,  and  that  the  other 
hath  nothing  in  the  reverfion,  gcc^ 
Alfo  if  the  tenant  for  terme  of  life 
were  impleaded^  &  maketh  default 
after  default,  the  leffor  (hall  be  only 
received  for  this,  to  defaiid  his  right, 
and  his  companion  in  this  cafe  in  no 
manner  ihall  be  received,  the  v/hich 
proveth  the  reverfion  of  the  moitie  to 
be  onely  in  die  ieflbr :  and  fo  by  con- 
fequent,  if  the  leflbur  dieth  living  the 
Itike  for  terme  of  life,  the  reverfion 
(hall  defccnd  to  the  heir  of  the  leffour, 
and  (halt  not  come  to  the  other  joy n- 

tenant 

f  Sa  not  in  L.  and  M.  or  Roh. 
*  que  added  in  L.  and  M.  and  Rob. 
t  uji  nut  in  Ir.  and  M*  or  Roh. 


Lib.  3.  Cap.  4«     Of  Tenants  in  Common.       Seft,  ^(y^^ 

i^  joyniun  eftre  annexe  a  un  rever^  tenant  by  the  furvivoff  Ideo  qu^tre^ 
fiofiy  Uc.  Ei  il  eji  certainty  que  celuy  But  in  tois  cafe  if  that  joint^'nant 
pt€  UJfafuit  fiijii  di  le  moitu  enfon  Je^  which  hath  the  freehold  hdth  ifilie,  &c 
mtfre  come  at  fety  it  nul  avira  afcun  dies  livii^  the  leilbr  and  the  leflecy 
pjnture  en  fon  franktenementy  £r|go  then  it  feemeth  that  the  iame  iflue 
leo  nifcendra  a  fin  ijjuiy  i^c»  Scd  ihall  have  this  moity  in  demefne,  and 
quxre.  in  fee  by  defcent,  for  that  a  freehold 

Cannot  by  nature  of  joynttire  bee  annexed  to  a  reverfiony  &c.  And  it  is 
«:trrtatne>  that  hee  which  leafed  was  fcifcd  of  the  moitie  in  hi&  demesne  asf 
€>f  fee,  and  none  (hall  have  any  joynturc  in  his  freehold^  therefore  thvs  ihall 
^kicend  to  his  iflUe^  &c.     Sed  quare., 

**    ^  I  dtttx  j&yH  tenant  t  en  fee  §  fc^f.'* 

*^     This  necdetii  no  explanation* 

*«  Etfur  ceo  cafe  un  queftiort  poet  fur der^  tic** 
yid.  33*  H.  6.        Here  Littleton  malccth  a  queflion,  and  (hewsth  the  reafon^  oil 
4.b.  both  iidesy  and  concludes  with  a  Quxre.    When  Littleton  makctli 

a  queilion,  and  (heweth  the  reafon  on  both  fides,  the  latter  is  ever 
\a]  Vi^e  ScA.  his  owne,  [a]  and  the  better.  But  time  hath  made  this  queftion 
340. 375*439»  withoat  queition  ;  for  now  all  agree,  that  the' joy nture  is  levered 
^°*  is**  *8  '  ^^^  '^^  '*"**»  according  to  the  latter  opinion  here  fet  down  in  Lit- 
648*  710!  729.  tl^^OD,  whofe  reafons  are  unanfwerable :  for  many  times  the  change 
Vid!  Scd.  170,    of  the  freehold  makes  an  alteration  or  change  of  the  reverfion. 

As  if  tenant  in  taile,  or  the  hulband  feifed  in  the  right  of  his  wife, 

or  tenant  for  life,  make  a  leafe  for  life  of  the  Icilce,  in  evcrie  olf 

thefe  cafes  the  lefTour  doth  gaine  a  new  reverfion  by  wrong,  as  fhall 

Vjd.  St€t.  %•      be  faid  more  at  large  in  the  chapter  of  Difcontinuance ;  and  if  the 

7.  H.  5.  elder  brother  gram  the  reveriion   (expe^ant  upon  a  freehold}  for 

(Ant.  15.  a.)       ]jfe^  it  fhall  caufe  pojjejfio  fvatris^  as  hath  bcene  fayd. 

•*  Fir  me/mi  le  reafon  k  reverfion  que  eft  dependant  fur  mefme  ie 
fraaktenement  eftfe«vtr  de  lejoynture^  ^f." 

7*  H.  7. 9.  if  two  joyntenants  in  fee  be,  and  they  both  joyne  in  a  leafe  to 

an  abbot  and  a  fecular  man  for  term  of  their  lives,  here  the  jever- 

(Ant.  189.  bj     £o,j  y)^^  |j  <iependant  upon  feverall  freehoUsis  fevered.     And  fo 
it  is  if  they  joine  in  a  leafe  to  two  fecular  men,  to  have  and  to  hold 
the  one  moity  to  the  one  for  life,  and  the  other  moity  to  the  other  T 1  o2«  ^ 
for  life,  for  both  thefe  cafes  are  warranted  by  the  authority  of 
hittleton. 

(Pad.  Sfd.  319.       If  two  joyntenants  be  of  a  leafe  for  twenty  one  years,  and  the 

199. ».)  •  one  of  them  letteth  his  part  for  ccrtaine  ycarcs,  pan  of  the  terme, 

the  joyntore  is  fevered,  and  furvivor  holdeth  not  place,  for  a  terme 
for  a  fmall  number  of  yeares  b  as  high  an  intercft-  as  for  many 
more  years;  and  fo  was  it  refolvcd  WL  18.  EL  Regime^  in  Com* 

•  Hil.  18.  Elif.   mum  Banco,  •  which  I  myfelfc  heard. 

If  two  coparceners  be  in  fee,  and  the  one  make,  a  leafe  far  ;life» 
this  is  no  feverance  of  the  coparcenary,  for  notwithdandirg  the 
lord  (hall  make  one  avowrie  upon  them  both. 

(A;it.  167. a)  But  if  two  joyntenants  be,  and  one  maketh a  leafe. for  life,  this 

IS  a  feverance  or  the  joyhture^  as  Liitleton  here  tateth  it^  and  fcve« 
ral  avowries  (hall  be  made  upon  them  (i). 

(1)  [Sec  Note  79.]  ^ 


Lib. 


Of  Tenants  in  Common^ 


Seft.  3P3, 


**  AMSf^fi  k  i^fir  vft  rejemfi  un  aumtml  reirt,  le  iiffir  Jimatii^itmtru  5*  ^*  4*  4*  ^* 
k  rnty  &<**    But  if  two  joyntenants  make  a  leaie  for  life,  refer v-  "Ti?*  8- 16,». 
Vkg  a  rent  to  one  of  them*  the  rent  Ihall  enure  to  them  both,  be-  ^l^^.'J^^* 
caufe  the  reverfipn  remains  in  jointure,  nnles  the  refervation  be  by  Bn  %%i. 
deed  indented,  and  then  he  onely  to  whom  it  is  refer ved  fhall  have  (Ant.  47.  a.) 
it.    But  if  they  make  a  leafe  by  deed  indented,  referring  or  faring  (^o^-  2<4*  »•} 
the  reverfion  to  one  of  them,  that- is  void,  becaufc  they  had  the 
reverfion  before,  bat  the  rent  is  newly  created. 

And  fo  it  is  if  fuch  a  leiTee  for  life  (hould  fiirrender  to  one  o^  5*  ^*  4-  4* 
them,  it  ihall  enure  to  them  both,  for  that  they  have  a  joynt  re-  ^  ^^'  *^- 
verfion.    But  if  the  leifee  grant  his  eflate  to  one  of  them,  no  part     ^  '  *'^' ' 
,    '    of  it  fhal  enure  to  his  companion*  becaufe  for  the  moity  belonging  .(a.Cro.  6ix. 
92*  b.J   to  his  companion,  it  is  in  (^  in  him  to  whom  the  grant  is  made.  Perk  31.) 
the  reverfion  to  the  other  in  fee. 

If  two  joyntenanu  make  a  leafe  for  life,  the  remainder  to  his  38.  H.  6. 24  b. 
companion  in  fee,  this  is  a  good  remainder  of  his  moitie  to  his  com*  >•  I^*  s-tk.  £k. 

panioo.  tinguiftment  3. 

^  (4.  Leo.  187.) 

«'  Denfuis  U ftoffor fina  it  ceojikment  rteeive,  l^c*^ 

"  Riciive,**  Receit,  Reception  is  in  many  cafes  where  a  pctfon,  (Poft.  351.  K) 
partie  to  a  writ,  or  an  fftranger  thereunto,  to  whom  a  reverfion  or 
remamder  appertaineth>  (hall  in  default  of  another  perfon  be  re- 
ceived to  defend  his  or  her  freehold  or  inheritance,  the  law  faith, 
Admittatur^  He.    And  thb  admiffion  or  receipt  is  gived  by  fuAdry 
Hatutes  (/)  (and  this  is  that  which  the  civilians  call,  JdmiJJio  Ur-  (/)  ^-  «••»?•  3- 
ti^  perfina  pro  interejfe).     Et  in  eafihus  pr^diais  duM  concurrunt  jrdefaifionJ^" 
^3iones  :  una  inter  petentim  H  tnuntem,  &  oUa  inter  ttwHtemt  ius  juris,  i^.  R.  a. 
fuum   oftendetttem  a  petentem*  cap.  16. 


mnnexe. 


**  Pur  ceo  qui  un  franktenement  ne  poet  per  nature  de  joynture^  oflro 
wexe  a  un  reverfion.**    And  this  is  the  prindpall  reafon,  and  of  this 
fufiident  hath  beene  faid  in  the  chapter  of  JoynteDants,  Se£i*  291. 

«  bTr."    This  ^r.  in  the  end  of  this  fe^n,  impUeth  any  other 
heir  lineal  or  collaterall* 


93-  a.J 


Se<ft.  303. 


JLfS  S  ft  iffi^tfoit  que  la  ley  en  ceji 

^  "*  cas  eft  tiel^  que  fi  le  lejhr  devie 

Vivant  le  lejfee^  et  vlvant  fauterjcyn* 

tenant  que  ad  le  franktenement  defau* 

ter  moiiUy  que  le  reverfion  difcendra  al 

iffiu  del  lejjbry  donque  ejl  le  joynture  et 

title  que  afcun  de  eux  pott  aver  per  le 

furvivory  et  le  droit  de  le  joynture  ani* 

enty  et  tout  ouflernunt  defeat  a  touts 

jours.     f,n  me  fine  U  maner  eji^fi  celuy 

j(fyntcnant  que  ad  le  franktenement  de- 

vie  vivant  le  leJTor  et  le  le/fee^  ft  la  ley 

'      foit 
Vol.  L 


D  UT  if  it  be  fo  that  the  law  m 
this  oafe  bee  fuch,  that  if  thelef- 
for  die  living  die  leflee,  and  living  the 
other  joyntenant  which  hath  the  free- 
hold of  the  other  moity,  that  the  re** 
verfion  fhall  defcend  to  die  ifliie  of  the 
leilbr,  then  \%  the  joynture  and  title 
which  any  of  them  may  have  by  th^ 
furvlvour,  and  the  right  of  the  joyn-* 
ture  taken  away,  and  altogether  de- 
feated for  ever*  In  the  fame  manner 
it  i^,  if  ths^t  joyntenant  which  hatli  the 

freehold 


Lib.  ^.    Cap.  4*     Of  Tenants  in  Ck>mfnon.        $e€l.  304. 

foit  tiil  pa  fm  fjr^nktimmini  ttfit^ui .  fredidd  dre  living  the  kflbr  and  die 
il  aden  le  moitie  dijcinira  a  fin  ijfuty  Mkt^  if  the  law  bee  fe  as  his  freehold 
d^nqua  li  jujntun  firra  defeat  a  t$uU  and  fee  which  he  hath  in  the  moity 
joursm  fhaQ  defcend  to  his  iflue,  then  the 


joynture  fhall  be  defeated  for  e¥er. 


"Z) 


ON^VS  ijt  U  J9yntun  it  titb,  lie.  et  le  driit  de  U 

fiinture  eademt^  He.** 

And  the  reafon  of  thb  is,  for  if  the  joyntuit  be  fevered  at  die 

time  of  the  death  of  him  that  firH  deccafcd,  the  benefit  of  the  (iir- 

[*]  VMe  SeQ.    viror  is  utterly  deflroyed  for  ever»  as  hath  beene  faid  [*]  afore  in 

so  I.  the  Chapter  of  Joyntenants.    But  in  the  cafe  aforefaid>  if  tenant 

Cf»oa.  114.  a.)    for  life  dyeth  in  the  life  of  both  the  joyntenanu,  they  are  joyn* 

tenants  ag:une  as  they  were  before. 

If  two  joyntenants  be  in  fee»  and  the  one  letteth  his  part  to  ano- 
ther fbr  the  life  of  the  leibr,  and  the  leflbr  dieth»  feme  fay  that  his 
part  Ihat  furvive  to  his  eompanion»  fbr  by  his  death  the  leafe  waa 
determined.  .  And  others  hold  the  contrary ;  and  their  reafon  is^ 
£rft,  for  that  at  the  time  of  his  death  the  joynture  tt^s  fevered, 
fbr  fo  long  as  he  lived  the  leafe  continued.  And  fecondly,  that 
notwithftanding  the  ad  of  any  one  of  the  joyntenants  there  mufe 
l)ee  equall  benefit  of  furvivor  as  to  the  freehold.  But  here  if  the 
other  joyntenant  had  firft  died,  there  had  been  no  benefit  of  forvi* 
vor  to  the  leiTor  without  queflion* 


Sea.  304. 

JTEM^fi  tr9u  joyntenants  finty  et  AND,  if  tlirec  joyntenants  be,  and 

**   run  relejfaper  J'mfait  aundefes  '^  the  one  releafe  by  his  deed  to 

companions  tout  le  droit  que  il  auoit  en  one  of  his  companions  all  the  right 

le  terre^  deques  ad  eeUey  a  que  le  releas  which  he  hath  in  the  lajid  (i),  then 

ejl  fatty  li  tierce  part  de  lej  terres  per  hath  he  to  whom  the  releafe  is  msde, 

force  de  le  dit  retemy  et  il  ctfon  compa^  the  third  part  of  the  lands  by  force  of 

niou  teigneront  lis  autirs  deux  parts  *  the  faid  releafe,  and  he  and  his  compa- 

en  joynture*    Et  quant  al  tierce  party  nion  fhall  hold  the  other  two  parts  in 

que  il  ad  per  force  de  nleasy  il  tient  eel  joynture.     And  as  to  the  third  part, 

tierce  part  ove  luy  mefmi  etfon  conipa*  which  he  hath  by  force  of  the  releafe, 

nion  en  common*  -  he  holdeth  that  third  part  with  him- 

felfe  and  Iris  companiim  in  co«unon. 

(Pod.  318.  •• 
6.  Rep.  7S.b* 
Ant.  1S5.  a.) 

I)ycr^a6'i!*'        feottid  enure  to  his  conmanion  a]fo,  and  he  is  in  the  per  by  hinx^ 

19  H.  ^.17.       that  roaketh  the  releafe.  [«]    But  if  hec  had  rcleafed  to  the  other  V  , 

[a]  40.  E.  3.41,  two,  then  had  it  wrought  no  degree  but  in  fuppoficion  of  law,  fbt  (,  ^  93 

I  x  E.  J.  tit.       many  purpofes  they  to  whom  the  releafe  is  m«nde  (as  hath  beene 

^'-^i  1  rrleafe  ^^*^)  ^^^^  ^^  fuppofed  in  from  the  firft  feoffor,  as  they  (hall  dc 

43!a»H.6.4i.  «igfte 

14.  E.  3.     Bricft  I**.'      19.H. 6. 17.      3 J.  H.  6.  5,       iS.  H,  6.  !•      37,  H.  8.      Allenatioa  51. 

|.  fcl  4.S.         ]9rf.  4.  3. 

*  enjoi/iture^oifttmefiU  in  L.  and  M.  and        (1)  [6ee  Nate  80.] 
lUh. 


3*  Of  Tenants  in  Common^  .  Scdt.  305. 

Migne  the  firft  ^varrantie  for  the  whole.  [B]  The  fecond  thing  to  (Poft-  385.  a.) 

bee  obfcrved  ii»  thait  he  to  whom  the  releafe  is  made  hath  a  fee  f  *]  9*  ^^'«» 

iimple  without  this  word  (heires),  as  hath  becne  touched  in  the  ig^^H.eVi*. 

firft  chapter  of  the  firfl  booke»  lor  that  he  to  whom  the  releafe  i$,  (Ante  9.  b.)  * 

is  feifed  per  my  it  fir  tiut^  of  the  fee  and  inheritance,  as  hath 

been  faid  in  the  Chapter  of  Joyn tenants.    And  Qote»  the  like  law 

is  between  coparceners:  and  further,  if  there  be  two  coparceners* 

ami  the  one  hath  tflae  twentxe  daughters  and  dieth»  the  other  may 

releafe  to  any  one  of  the  daughters,  her  whole  part,  albeit  (he  to 

whom  the  releafe  b»  hath  not  an  equal!  part ;  but  for  the  prlvitie 

and  the  individed  eUate,  the  releafe  is  good. 

But  if  two  joyntenants  be  of  twenty  acre5»  and  the  one  maketh  a 
feoffment  of  his  part  in  eighteene  acres,  the  other  cannot  releafe 
his  entire  part«  bat  only  in  two  acres,  lor  that  the  joynture  is  fevered 
for  the  reudue. 

Scd.  305* 

2p  T  eft  affovoir^  qui  afcun  foits  t      A  N  D  it  is  to  be  obfenred>  that 
un  reUas  prendre  ejffe^y  et  urera  fometimcs  a  deed  of  releafe  (hal 

pur  mitter  Pejl^i  di  celuy  quefijl  h  re*  take  effect)  and  enure  to  put  the  ef** 

leas  a  celuy  a  que  le  releas  ejl  faity  tate  of  him  which  makes  the  releafe 

Jicwne  en  le  cas  avant  dity  et  auxy^Ji^^  to  him  to  whom  the  releafe  is  made^ 

amejoynt  e^ate  fait  fait  a  le  baron  et  as  in  the  cafe  aforefaid,  and  alfo,  as  if 

fa  fane^  et  a  la  tierfi  perfon  J,  et  la  a  joynt  eflate  bee  made  to  the  huf- 

tierce  perfon  reUffa  toutfon  droit  que  il  band  and  wife,  and  of  a  third  perfon, 

ad"^  a  le  baron^  adonque  ad  le  baron  la  and  the  third  perfon  relcale  all  his 

moit'ie  que  le  tierce  avoity  et  la  feme  de  right  whiclihee  hath  to  the  hufband, 

feo  n'ad^  riens.     Et  fi  en   tiel  cafe  le  then    hath  the   hufband  the    moitie 

tierce  releffa  §  a  lafenu  nient  nofmant  which  the  third  had,  and  the  wife  hath 

ii  baron  en  le  releasy  donques  ad  la  feme  nothing  of  this.     And  if  in  fuch  cz(6 

le  moitii  que  le  tierce  avoity  ^c,  et  le  the  third  releafe  to  the  wife  not  nam- 

baron  rCad  riem  de  ceoforfqueen  droit  ing  the  hulband  in  the  releafe,  then 

fafenuy  pur  ceo  que  en  iiel  cafe  le  re-  hath  the  wife  the  moitie  which  the 

leafe  urera  defaire  eflate  a  celuy  a  que  third  had,  &c.  and  the  hufband  hat^ 

le  releafe  eflfaity  de  tout  ceo  que  affiert  nothing  of  this  but  in  right  of  his 
a  celuy  que  fait  le  releafsy  ^c.  ^  wife,  bccaufe  that  in  this  cafe  the  re- 
leafe ftal  enure  to  make  an  eftate  to  whom  the  releafe  is  made,  of  all  that 
which  belongeth  to  him  which  maketh  the  releafe,  &c«' 

T^HIS  is  evident  upon  that  which  hath  becne  faid  before* 
^  .  [f ]  And  it  is  to  bee  undcrftood,  that  a  releafe  may  enure   M  'o-  ^'»«- 
fourc  manner  of  wayes.     Firft,  by  way  of  mitter  Pejlate,  as  here  it  f.^^Eu^  p-^^ 
appeareth.*'  Secondly j  by  way  of  w/z/^t/* //re;/.     Thirdly,  by  w?y  ^^^^ 
of  extinguifliment.    Fourthly,  byway  of  creation  or  inlargemcnt  of  ^x.  Roll.  Abr. 
an  eftate,  as  hereafter  in  this  Chapter  (hall  appeare.     And  it  is  to  4«>3  ) 
bee  obferved,  that  upon  a  releafe  that  creates  or  inlargeth  an  f**.""^!!!^**^^^'' 
eftate,  or  cnttrt  j  by  way  of  mitter  deflate j  a  rent  may  bee  rcfwvcd,  ^^  Re5ca?c*r*' 

but  (Port.  173.' b.) 
10.  £.4.3.  b.       ai.  H6.  S.b.       (AALr44.a.) 

t  un  fitk  tt,  added  in  L.  and  M.  tnd         H  »^.  adJcd  in  L.  and  M.  an^  Ro'v 
JLi^h .  ^ifc.  added  idL.  and  >i«  and  Ku\x, 

t  que  adJed  Ir:  JL  and  M. 

Nn  2 
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bot  not  upon  a  releaie  that  cnurcth  by  way  of  miner  U-  droih  or 
which  enures  by  way  of  exiinguiihiflent* 

The  (C^r.)  in  the  end  of  this  Sedion  implietb  a  diverfitie  ^^*  f.^j 
tween  a  rcleafe  which  enures  by  way  of  mintr  VcftaU  (whereof  Lh^  L  ^  9t* 
tUton  here  fpeakcth)  and  a  releafe  that  enures  by  way  of  cxtin* 
guinirocut:  for  of  a  releafe  enuring  by  way  of  extingoifliment 
made  to  the  hufbavd,  the  wife  iball  take  benefat,  or  to  the  wife,  the 
kuibaiMl  (hall  uke  benefit,  as  bcrcaficr  fiiall  more  ai  lar^&  be  faid. 

Sedt.  306, 


{%.  SLoU.  Abr. 
409.  414. 
976.  at) 


AND  in  fonic  cafj  a  rclcafc  fhal 
ciiure  to  put  all  the  rij^t  v/bich 
he  who  makeih  the  rclcafe  hath  to  hijTt 
to  nvhcHTi  the  releafj  is  made.  As  if  a 
man  feifed  of  ccrtaiiic  tenements  is 
diflcifcd  by  two  diflcifors,  if  the  dif-- 
fcifcc  by  his  deed  releafe  all  his  righty 
&c.  to  oiic  of  the  difleifors,  then  heo 
to  whom  the*  releafe  is  made,  (hall 
have  and  hold  al  the  tenements  to  hinr 
aloiic,  an Jfhal  ouft his  companion  of 
every  occupation  of  this.  And  the 
rcafon  is,  for  that  th«i  two  difTeifoj^ 
were  in  againftthc  law,  and  when  one 
of  them  happeth  the  releafe  of  him 
wl^ich  hath  riijht  of  entri',  &c.  this 
right  in  fiich  cjfc  Ihall  vett  in  him  to 
whom  the  releafe  is  made,  and  he  is 
in  like  pHt.*,  a??  hce  which  hath  Ae 
right  had  entrcd  and  enfeoffed  him»- 
&c.  And  the  reafbn  is,  for  that  he 
which  before  had  an  eftate  by  wrong, 
fciiicet,  by  diffcifin,  &c,  hath  now  by 
tlie  releafe  a  rightful  eflatc. 

**•      TJ  E  'R  E  ttttUt^n  purfueth  the  fecond  part  of  his  divifion,  viz, 
Poft.  11  where  a  releafe  (haU  eattfe  by  way  of  tmtttr  it  i/roiu 

•*  Dijfcifu  ptr  deuxdijjeifcrs^  ^f."  The  like  law  is,  where  there 
bee  two  joynt  abators  or  intruders  which  come  in  mecrtly  by 
wrong.  But  if  two  men  doe  ufi^rpe  by  a  wrongful)  prefentation  to 
a  church,,  and  their  clarlce  is  adoiiucd,  iniUiuud  and  indu£led» 
and  ihe  rightfull  patron  releafeth  to  one  of  ihem^  this  ihall  enure 
to  them  both,  for  that  the  ufurpers  come  not  in  meerely  by  wrongs 
bat  thcijr  ciarke  is  in  by  admimon,  and  iniUtuiion,  which  are  judi. 

.      .  ciaJl 


r  7 in  afcuft  tat  urt  rdali  urera  de 
'*-'  nutter  tout  U  droit  que  il  que  felt 
li  rekcs  ad  a  celuy  a  que  le  rcUaje  fjl 
fait.  Sicome  honufetfie  dc  certain  te* 
nements  eft  dijjeifie  per  deux  d'ijJtHfors^ 
ft  U  diffeifee  per  fon  fait  relc/J'i  ioutfn 
droit  y  dfff.  a  un  des  dij/eifors  d.nqnc  tv- 
luy  a  que  le  releas  eft  fjity  avera  et  ti» 
indra  touts  les  tenemexts  a  luyfolem^nty 
it  ouflerafon  companion  de  chefcun  oc^- 
tupation  de  ceo.  Et  le  caufe  {/?,  pur*' 
ceo  que  les  deux  dijfeifors  fueront  cifis  • 
encounter  la  ley^  et  quant  un  de  eux 
bappe  le .  reUas  de  celuy  que  ad  droit 
eTentrey  i^c.  ceft  droit  en  ticl  cas  f  vcf 
tcra  en  celuy  a  que  le  relcai  eft  fatty  et 
eft  en  tiel  pfyte^  ficome  \  il  que  avoit 
droit  J  avoif  enter^  et  luy  enfeoffd  Uc. 
Et  la  caufe  efty  pur  ceo  que  il  que  avoit 
adevant  eftate  per  torty  lcilicet,^ff  dif 
feifwy  ^c.  ad  ore  fir  U  nleas  un  eftate 
droiturel,  ^ 


•  fes  tenements  fer   tortf  per  eux  /ait, 
added  in  L.  and  M.  and  Koh. 

t  nfe/era — *v*'Jf  in  L.andM.  and  Roh. 


I'  ^c,  added :  avoit  eater,  et,  not  in  L. 
and  M.  nor  Koh. 

^  4fc.  added  in  L,  and  M.  and  RaK 
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ciaH  a£l^     (</)  And  therefore  an  ufurpation  (hal  worke  a  remitter  W  F*f'»  N.  B. 
to  one  that  hath  a  former  right,  ^.^IrHi.p.^^^' 

*•  Donqitef  celuy  a  que  fe  releafe  eft  fait  aver  a  et  tetgnera  touts  les  66 1,  662. 
.  tenements,  l^c,*^     Here  by  operatidn  of  law  prefcnily  upon  the  de-  Poft»  36S.  z. 
'  liverie  of  the  releafe  the  whole  freehold  and  inheritance  is  veiled  AntiSo.b. 
in  hiih  to  whom  the  reieafe  is  made,  and  al  the  ftate  that  the  other  '^''  *•' 
diffcifor  had,  wholly  develled :  for  right  and  wrong  cannot  confift 
together,  hot  the  wrongful!  cftate  giveth  place  to  the  rightful]. 
-    ^  And  the  reafon  hereof  is  for  that,  as  hnth  been  fa'd,  the  difTeifor 
^4«  b.J  to  whom  the  releafe  was  made  was  feifed  per  my  et  fer  tontt  where- 

unto  when  the  right  commeth  it  exdudeth  the  wrong  (<r);    for  ^I-'aa:  f*/'^" 
right  which  is  lawfully  and  wrong  that  is  contrary  to  law,  cannot  !  *  £,  ZQJ* 
Hand  together. .  a i!  H.  6. 41". 

%%•  H.  6.  2?.» 
**  En  tiel  pliteyficome  il  que  a*vnt  droit  avoit  enter,  et  li^  enfeeffa^  7*  E'  4»  ^S* 
'  e^ff,"     This  [^iS<.)  doth  implic  that  this  is  \x\xtfecundum  quid  (0,  ^;^//*  ^* 
but  woi Jtmpliater  (2)  ;  for  as  to  the  holding  out  of  the  joynt  dif-  ^^^  hJ-j!\\ 
feinbr,  it  amounts  to  as  much  as  if  he  had  entred  and  infeoffed  £i.'h.*7.*i8. 
him  to  whom  the  releafe  is  made,  but  it  doth  not  amount  to  an   12.  E.  4.  tlr. 
eng-ieand  leofinicrit/>>r/»//V//*rto  all  purpofes,  as  (hall  be  {aid  here-  I^-tcftntin.  N 
after  in  his  proper  place  in  the  Chapter  of  Rcleafcs.  al.  H  i^'a 

Seft,  307, 

J^T en  afcuncas  un  releas  urera  per  A  ND  in  fomc  cafe  a  releafe  fhall 

'^  voy  d^extinguijhmenty   et  en  tiel  inure  by  way  of  extinguiflimcnr, 

iiife  tiel  releas  aydera  le  joytitenant  a  que  and  in  fuch  cafe  luch  releale  (hall  aide 

le  releafe  ne  Juitfait^  auxybien  came  f  the  joyn tenant  to  whom  the  releafe 

luy  a  que  le  reUafe ftiit  fait,     SicomeX  was   not  made,  as    well  as  him  to 

un  hotnefolt  dilfeijuy  et  le  Aifpi for  fait  whom  the  releafe  was  made.     As  if  a 

feoffment  a  deux  bomei  en  fec^^fi\  le  man   be  diflcifed,-   and    the    diflcifor 

dijjeifee  rclefj'a  per  fon  fait  a  un  de  les  makes  a  feoffment  to  t\vo  men  in  fee^ 

feoffeesy  donques  ^  eel  releafe  urera  a  if  the  difleifce  releafe  by  his  deed  to 

ainbideux  Us  feoff eeSy  pur  ceo  que  Icsfe^  on?  of  the  feoffees,  this  releafe  (hal 

offees  ont  efiate  per  la  ley^  fcilicci,  per  enure  to  both  the  feoffees,  for  that  the 

feofflnenty  et  nemy  per  tort  fait  a  nuU  feoffees  have  an  eftate  by  the  law, 

//(y,  £irV.  (3)  Jciiicety    by  feoffment,   and    not    by 

wrong  done  to  any,  &c. 

■ 

U  E  R  E  Lit! h ton  fpcakcth  of  the  third  kind  of  releafes.     And 
•*-■   the  reafnn  of  this  diverHtie   (implievl  i;i  the  (cifr.)  in  the  end 
1.  of  this  Section)  between  the  diffeifors  and  their  feoffees,  is  for  that 

the  feoffees  comming  in  by  title  and  pu«cha(e,  are  intended  in  law 
to  have  a  warrantie  (which  is  much  ellcemed  in  law)  ;  and  there* 

•+  /irjr— fl  celuy  in  L.  and  M.  ami  Roh,  tt  ^'  added  in  L.  and  M.  and  Roh. 

X  fi  addtd  in  L.  and  M.  but  not  in  Roh.  %  eel — ikl  in  L.  and  M.  and  Roh. 

K  Ji  not  \\\  L.  and  M.  ncr  Roh. 

(1)  i.  e.  in  fome  rcfpcfts  j— as  to  feme         (2)  i.  «•.  ahfolutely, 
pei'l;,n«.  (})  t^*-*^  ^*"«t  Sx.J 

"Nn3 
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fere  left  the  warranttc  (boold  be  avoided,  the  releafe  Cball  enare  to 
boih  the  feoff 
if)  *•  **•  3-        ncfic  cf  every 


boih  the  feoffees  in  favour  of  parchafors,  and  fo  the  right  and  be- 
ef every  one  faved.    (/)  And  in  ancient  tinne  if  the  difleifor 
Jiit^'\x.  I.  AflT.  jjj^  pjijjjg  ^  feoffment  in  fee»  or  a  gift  in  taile,  or  a  leafe  for  life. 


«i.  Atr.  is!^'  ^^^  ^^^  feoffce>  donee,  or  leffee  had  continued  in  feifin  quietly  a 

37.  A(r.  6S.*3«.  yc^re  and  a  day,  the  entrie  of  the  diffeifee  had  not  been  laivfuU 

29.  Alt  54..  upan  him  f  and  the  reafon  %vas>  for  the  benefit  and  fafegard  of  the 

4V  Atr.  17-  warranty  (which  was  intended  by  law)  fliould  have  bcene  deflroyed 

t^  E.  -.  It  V  '^^  <^'*^"*«     ^^^  hereof  alfo  more  fliall  be  faid  in  his  proper 

3.  R/a*.  entry  P**^*^  *^  *^c  Chapter  of  Releafes. 
•oiig.  38.        13.  £.  3.  tit.  Aft.  9,    la.  AflT.  20. 


(i.Ron*  Abr* 


Scft.  308. 


77  ^  rt.'fme  U  maner  efltfili  diffeifor 
•^^  fdtt  un  leafe  a  un  l>9nie  pur  terme 
iiejk  vieyle  remainder  eufter  a  un  outer 
i  ujuy  fi  te  dtjfe'fe  rekffa  a  le  tenant  a 
term"  de  vie  ieut  Ion  droits  ilfc,  eel  re^ 
leafc  urera  nuxyhlcn  a  celtiy  en  le  re* 
r.f7iiifUr^  come  a  le  tenant  a  termi  de 
vie*  Lt  liZ  caufe  tj.\  pur  ceo  que  le 
tcfiant  a  terme  de  ire  vient  a  fm 
Lfhite  per  coarfe  de  iy^  et  par  ceo 
.cl  rt^^oifi  urera  ct  prent  ejjlct  per 
f  rv  d*ixtii2giafl}fne):t  de  droit  de  ce^ 
.;/y  que  rekfja^  ^V.  Et  per  eel  r^- 
/.'A'//  le  tefufit  a  terme  de  vie  71^ ad 
phi  is  (i77itle  fie  r^reinder  rflate  que  il 
r.z^c't  liivunt  le  nlenfe  fait  a  luy^  et  le 
drni  ccL:y  qn:  rdsffa  rjt  tout  ov/icrmcnt 
4.xi'r,ici,  Et  entarj  que  cefl  rcUafe  ne 
'  oit  €i:hr:^('  Vejinte  de  le  tcvnri  n  terme 
ce  viry  il  efl  reafn  que  eel  rclnfe  urera 
et  cdity  en  le  remaitider-^  <s^c,  . 


Phis  fcrra   dit  de  releafcs    en  le 
(J.\tpitjr  de  Releafa. 


T  N  the  fame  manner  it  is,  if  the 
difleifor  malceth  a  leafe  to  a  mail 
for  terme  of  his  life,  the  remainder  £195. 
over  to  another  in  fee,  if  the  difleifee 
releafe  to  the  tenant  for  terme  cf  life 
all  his  right,  &c.  this  releafe  fhall 
inure  as.  well  to  him  in  the  remain* 
dcr,  as  to  the  tenant  for  terme  of 
life.  And  the  reafon  is,  for  that  the 
tenant  for  life  commeth  to  his  eftate 
by  courfe  of  law,  and  therefore  this 
releafe  ihall  enure  and  take  efFe<9  by 
vvny  of  extinguifliment  of  the  right 
of  him  which  rclcafeth,  &c.  And  by 
(his  releafe  the  tenant  for  life  hath  no 
ampler  nor  greater  eftate  than  hee 
had  before  th?  rclrafc  made  him,  aad 
the  right  of  him  which  relcafcth  is  al- 
together extin£l.  And  inafmuch  as-  1 
this  releafe  cannot  inlargc  the  eftate 
of  the  tenant  for  life,  it  is  reafon  that 
this  releafe  flial  enure  to  him  in  the  re- 
mainder, &"C. 

More  (hall  be  faid  of  releafcs  in  the 
Chapter  cf  Rcleafes* 


a^^^  ^^^'^-1*  '^''^^^  auxibien  a  celuy  en  le  remainder^  erne  a 
L  tenant  a  terme  de  <vie.  l^cV      Of  this   ard  the  reft  of 


this  Sc^i.on,  for  avoyding  of  repetition,  more  ihall  be  faid  in  his 
proper  place  in  the  Chapter  of  Releafcs. 


"  Tout  fon  dro't.  Cfr."  Here  by  this  (Jjfr.)  is  implied,  title. 
demand,  and  otiicr  words  which  may  transfcrre  the  right,  &c, 
Aifo  heic  13  implyed  of  in  or  to  the  land, 

Sedt, 
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Scft.  309. 


TTEMyJifoiint  deux  parcener Sy  et 
tun  alien  ceo  que  a  luy  affiert  a  un 
autery    donques   Pauter    parcener    ei 
ra/ieaeefont  tenants  en  common* 


ALSO,  if  two  parcentr$  b«,  and 

the  one  alieneth  that  to  her  bc^ 

longeth  to  another,  then  the  other 

parcener  and  the  alienee  are  tenants 

in  common. 


1 

This  is  evideatj  and  needeth  no  explicadon. 


Seft,  310. 


(Aat*  xi4.».) 


FTEMy*  notay  que  tenaunts  en 
common  potent  eftre  per  f  title  de 
prefcriptiony  Jtcome  tun  et  fes  auncef" 
IQK*  b*J  torsy  ou  ceux  que  eftate  ii  ad  en  un 
moity  ont  tenus  en  common  mefme  le  moi* 
tie  ove  Pauter  tenant  que  ad  tauter 
moitiey  et  ove  fes  auncefiorsy  ou  ove  ceutc 
que  eftate  Had  pro  tndivlib  %•»  de  temps 
dont  memory  ne  curty  l^c.  Et  divers 
auters  manners  potent  faire  et  caufer 
homes  d^cjlre  tenaunts  en  conmtony  que 
mfont  icy  expreJfeSy  ||  ^c. 


A 


L  S  O,  note,  that  tenants  m 
common  may  bee  by  title  of 
prefcriptioni  as  if  the  pne  and  his  an- 
ceftors,  or  they  whofe  eftate  hee  hath 
in  one  moitie  have  holden  in  conmion 
the  fame  moitie  with  the  other  tenant 
which  hath  the  other  moity,  and  with 
1^5  anceftors,  or  with  thofe  whofe  ftatc 
he  hath  undivided,  time  out  of  minde 
of  man.  And  divers  other  m  mn^s 
miy  make  and  caufe  men  to  be  tenants 
in  common,  which  are  not  here  ex- 
preft,  &c.  (i) 


r\  F  this,  bcfidcs  LittletoH,  there  is  as  good  authoritic  in  law,  as  n-  E-  s-T*^*"** 
^  there  is  for  all  his  other  cafes  throughout  his  three  bookes;  *'?•    U'^-S* 
but  joynt^nants  tannoc  be  by  prefcription,  bevauie  there  is  furvivor  g"^^  ^  ,^^  |^^ 
betwecne  them,  but  not  betwcene  tenants  in  common.  lib.  incrac.  23. 

The  two  (^c.)  in  this  Sefiion  are  evider;^    . 


Scdt.  311 


JTEMy  en   afcun  cas  tenants   en 

•     common  dcyent  aver  de  lour  pcjjejf ton 

feveralx  actionsy  e^  en   afcun  cas  ils 

joyndront  en  un  a^ion.  Car fi font  deux 

tenants  en  conunony  ct  ils  font  difJ'e'ifieSy 

ils 

*  not  a  quo  not  in  L.  and  M.  nor  Roh. 
f  titU  d^  not  in  Kort. 
}  &r.  addtrd  in  Koli, 
jl  w^r.  Tkoi  In  Koh* 


^  L  S  O,  in  fome  cafe  tenants  in 
common  ought  to  have  of  their 
poflcflion  feveral  actions,  and  in  fome 
cafes  th^y  iball  joyne  in  one  a<Slion. 
[%)  Fur  if  two  tenants  in  common 

be, 

(1}  [See  Note  Ss.l 

(a)  The  reader  wUl  find  what  Litttletcn 
and  his  commentator  iky  on  this  In  >  tt\ 
con^jmned  andexeinplifieaby  tlie  cafes  cited 
in  Viner  and  Bacon^s  Abridgments,  ■>iiJ 
Con^.yn's  Dig?ft>  under  the  (la'oper  Tiiks. 

Ni  4  .     . 


Lib,  3.     Cap,  4.    Of  Tenants  ia 

ih  Sfiyent  aver  J  deux  ojpfef^  et  ncmy  un 
ajjijc  \  car  ckejcun  de  eux  covient  aver 
Ufi  ajjife  defon  moitie^  tfc,  Et  Id  caufe 
e/1^  pur  ceo  que  tenants  en  common  fue* 
remtfeifies^  (fc.  perfiveralx  titles.  Met 
autermcnt  eji  de  joyntetiants  ;  carjifij^ 
eni  vintjoyntenants^  et  Us  font  dij^eijiesy 
Us  averont  en  touts  lour  nofmes  forfque 
unajjlfi^  pur  ceo  que  sis  H*ont  forjque 
unjcynt  title. 


be,  and  diey  be  di€eifed,  they  muft 
have  two  aififes,  *and  not  one  affife  » 
for  each  of  them  ou^t  to  have  one 
affife  of  his  rndtv,  &c«  And  the 
reafon  is,  for  that  the  tenants  ill  com- 
mon were  feifed^  &c,  by  fcverall  titles. 
But  other  wife  it  isof  jointenants;  for 
if  twenty  jointenants  be,  and  they 
bee  difleifed,  they  (hall  have  in  al  their 
names  but  one  affife,  becaufe  they 
have  not  but  oAe  joynt  title* 

(Poft.  100.  Cro,  T  N  this  Seflion  wee  leame  two  things  :  firft,  thai  in  rcall  adHons, 
^'0  ^^''  P  ft  ^^^  '"  anions  alfo  that  are  loixt  with  the  perfonalty,  tenants  in 

Lite!  Seft.  3^14!)  common  (hall  fever  in  adion,  becaufe  they  have  fevcral  freeholds/ 

and  daime  in  by  feverall  titles ;  and  therefore  as  they  (hall  bee  fe- 
verally  by  others  impleaded,  fo  ihall  they  feverally  im plead-  others 
in  al  real  and  mixt  anions,  unlefTe  it  be  in  cafe  of  neceflity  for  a 
thing  entire,  as  hereafter  in  this  Chapter  (halt  appeare.  And  L//. 
tUtoH  here  putteth  the  cafe  of  the  adife  whicn  is  mixt  with  the 
peHbnaltie,  and  therefore  hee  needeth  not  to  put  any  cafe  of  any 
precipe  quod  reddat ;  for  if  it  bee  fo  in  cafe  of  affife,  u  fortiori  in 
writs  of^  higher  nature,  which  is  neceifarily  implyed  in  the  (^r.) 
Now  of  funs  that  foood  in  the  realty,  and  of  perfcnali  anions, 
J^ittUtoit  fpeaketh,  hereafter  in  this  Chapter.  l*he  fecond  thing 
here  to  bee  learned,  is  the  diveriitie  betweene  tenants  in  common 
and  joyntenants,  which  both  of  i(  felle,  and  upon  that  which  hath 
been  laid,  is  apparaiit« 


4.  E.  4.  18.  h« 


(Nov  13.  Ant, 


Scft, 


12. 


[  1 96.  a« 


TTE  M^  ft  fil^nt  treis  J^ntenanfSy 
"*  et  un  releaje  a  un  de  fes  companions 
tout  Ij  droit  que  il  ad^  ^c,  et  puis  les 
^  outers  deux  font  dijfeifies  de  Pentiertie^ 
l^c.  en  cell  cafe  les  deux  auters  ave- 
ront \  Jeveralx  affife s^  ^c.  en  ceji 
formcy  (cilicet,  Us  averont  en  lour  am- 
kideUx  nofmes  un  ajife  de  les  d^ux  parts  ^ 
l^c.  pur  ceo  que  les  deux  parts,  ih  tei^- 
nont  jointment  al  temps  de  le  dtjfeijm. 
.  Et  quant  a  le  tierce  fart^  celuy  a  que  le 
releafe  fuit  faity  covKnt  aver  de  cea  un 
affife  enfon  nofme  dcmefne^  pur  ceo  que 
X  tl  (quaunt  a  mefxn^  le  tierce  part)  eft 
de  ceo  tenant  in  common^  isfapurceo 

que 


ALSO,  if  three  joyntenants  bee, 
and  one  releafe  to  one  of  his  fel- 
lowes  all  the  right  which  hee  hath, 
,  &c,  and  after  the  other  two  be  dif- 
feifed  of  the  whole,  &c.  in  this  cafe 
the  two  others  (hall  have  (ev^all  af* 
fifes,  &c.  in  ^  this  manner,  viz.  they 
(ball  have  in  both  their  names  an  si- 
fife  of  the  two  parts,  &c,  becaufe  the 
two  parts  they  held  jointly  at  the 
time  of  the  difleifin.  And  as  to. the 
third  part,  he  to  whom  the  releafe  was 
made,  ought  to  have  of  that  an  affife 
in  his  own  name,  for  that  hee  (as  to 
the  fame  third  part)  is  thereof  tenant 

ia 


I  ftn'trt  le  difeljbr  added  in  Jloh, 
»  t^ufcr.f  "ot  III  Kyh, 


t  STf.  added  in  Roh, 
I  il  not  in  Koh. 
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que  il  vlcnt  a  eel  \  tierce  part  per  in  common,  &c.becaiifeh«ccomineth 
force  del  rcleafe^  ^t  nemy  tantfoUmdnt  to  this  third  part  by  force  of  the  re- 
per  force  del  joynture*  leafe,  arid  not  only  by  force  of  the 

joynturc. 

This  is  put  for  an  example  (which  ever  doth  illuflrate  the  rule) 
and  is  evident  of  itfelfe^  ami  the  (J^c.)  in  thi^  Se6lion  needeth  no 
further  explication. 


Sea. 


TT  E  M^  quant  a  fuer  des  aSflons 
que  toucbant  §  le  realty^  y  (tmt  dii- 
verjities  perenter  parceners  que  font 
tins  per  divers  difcents^  et  tenaunts  en 
common.  Car  fi  f  home  feifte  de  cer^* 
iaine  terre  en  fee  ad  iffue  deux  ''^'^  files 
^^  et  moruft^  et  les  files  entrant^  ^c. 
et  chefcun  de  eux  ad  iffue  unfits^  et  de^ 
vieront  fauns  partition  fait  enter  euxy 
per  que  fun  moity  difcendift  a  le  fits 
[  q6.  b.l  <^«*  parcenery  et  tauter  moitie  dijcen-- 
di/falfits  d^auter  parcener'^  et  ijs  entront 
it  occuptont  en  common  et  font  diffeifiest 
en  ccfi  cafe  ils  averont  en  lour  deux 
nofmes  un  affife^  et  nemy  deux  ajffes.  Et 
la  caufe  efi^  que  content  que  ils  veignont 
eins  per  divers  difcentSj  i^c*  uncore  ils 
font  parcener Sy  et  brief e  de  partitione 
feciendu  gifi  enter  eux.  Et  ils  nefont 
parcener  Sy  eyant  regardeou  refpe£i  tant'* 
folement  a  ♦  lejeifm  etpoffefjion  de  lour 
mereSy  mes  ils  Jont  parceners  pluis^  eyant 
refpe£J  a  Peflate  que  dtfcendifi  de  lour 
ay  el  a  lour  meresy  car  ils  ne  poyent  efire 
parceners  ft  lour  meres  ne  fueront  par^ 
ciners  adevantj  %  i^c.  Et  ifftnt  a  tiel 
refpeH  et  confideration^  fcilicet,  quarit 
a  le  primer  difcent  que  fuit  a  lour 
meresj  ils  ont  un  title  en  parcenaricy 
le  quel  fait  eux  parceners.  Et  auxy 
■Us  tie  font  forfque  come  un  heire  a  lour 
common  auncejlor^  fcilicet,  a  lour  ayef^ 
de  que  la  terre  difcendi/t  a  lour  meres. 

Et 

I  tierce  not  in  Roh.  *  • 

\  en  adiled  in  R'jIi. 

^  %vme — thi'X  parceners  m  Roh# 


1^2 


(Ant.  164.  a.> 
(8.  Aep.  8^.  b.) 


A  L  S  O,  to  the  futng  of  a£lions 
'^*'  \vhich  touch  th^  realty,  there 
bee  diverfities  betweene  parceners 
which  are  in  by  divers  defcents,  and 
tenants  in  common.  For  if  a  man 
feifcd  of  certain  land  in  fee  hath  iflTue 
two  daughters  and  dyeth,  and  the 
daughters  enter,  &c.  and  each  of  them 
hath  ifiue  a  fonne,  and  die  without 
partition  made  between  them,  by 
which  the  oae  moity  defcends  to  the 
fonne  of  the  oneparcener^and  the  other 
moity  defcends  to  the  fonne  of  the 
other  parcener,  and  they  enter  and  oc- 
cupie  in  common  and  bee  difleifed, 
in  this  cafe  they  (hall  have  in  their  two 
names  one  aifife,  and  not  two  aillfes. 
And  the  caufe  is,  for  that  albeit  they 
come  in  by  divers  defcents,  &c.  ycc 
they  are  parceners,  and  a  writ  of 
park!:ion  lieth  betweene  them.  And 
they  are  not  parceners,  having  regard 
or  refpec^  onely  to  the  feiiln  and  pof- 
feffion  of  their  mothers,  but  they  are 
parceners  rather,  having  refpc<St  to  the 
eftate  which  dcfcended  from  their 
grandfather  to  their  mothers,  for  they 
cannot  bee  parceners  if  their  mothers 
were  not  parceners  before,  &c.  And, 
fo  in  this  refpe£l  and  confideratiou, 
viz.  as 'to  the  firft  defcent  which  was 
to  their  mothers,  they  have  a  title  in 
parcenarie,  the  which  makes  them 

parceners, 

^\  et  morufly  et  les  files  efitrontf  &c.  et 
chefiun  de  eux  ndigue  unfits^  not  in  Rolu 
•  le^lour  in  Rolw 
\  &c.  not  in  Kcl& 
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£t  fur  (SUM  eeufa  divani  partiihn  ptrceners.  And  alio  thty  are  but  n 
emtir  eux^  lie.  ils  swnat  mn  ajffc^  co*  one  beire  to  their  comiaoQ  aiiceilor> 
nunt  quf  ils  viign$Ht  iim  ftr  jrvnalx  viz.  to  their  grandfather,  from  whom 
difienti  J,  the  land  defcended  to  their  mothers. 

And  for  thcfe  eaufes,  before  partition  between  ihem,  &c.  they  fliall  have 
an  affife,  although  they  come  in  by  feverall  defirenca. 


(int.  164*  ft.) 

^iJ.  Setk.  HI* 


This»  Bpon  that  which  hath  becne  faid  in  the  Chapter  of  Parce* 
per$>  is  evident :  where  yuu  may  rcade  excellent  points  of  learn- 
ing,  and  diverittics  concerning  this  matter ;  all  which  are  here  ci. 
ther  expreifed  or  implyedt  a«  the  ftndious  and  diligent  reader  will 
obTcrve. 


Sed. 


3^4- 


yTE  A^yfiftni  deux  tenmiis  en  cmU'*      A 
nun  de  certaine  terre  enfee^  et  ils    -^ 
doneront  eel  terre  a  un  home  en  b  taiUy 
wu  lejferertt  a  un  heme  fur  terme  de 
vUy  rendant  a  eux  unnuetment  un  cer^ 
taine  renty  et  un  liver  de  peppery  et  un 
efperver  §u  un  ehivuU  ^*  ils  font  feijies 
de  eeftfervieej  et  puis  tout  le  rent  ejia* 
dererey  et  ils  di^eigneront  pur  eeCy  et 
Je  tenant  u  eux  fait  rtfeoui.     En  eefi 
eas  quant  a  le  rent  et  Iwer  de  pepper  ils 
averont  deux  'mfffeSy  et  quant  u  I  efper^ 
ver  ou  U  ehivalforfque  un  ajffife.     Et 
la  eaufe pur  que  ils  averont  dtux  e»Jffifu 
quant  a  le  rent  et  liver  de  pepper  ejiceoy 
entant  que  ilsfueront  tenants  en  common 
en  feverall  titleSy  et  quant  ilsfieront  un 
done  en  le  tayle  ou  leas  pur  terme  dk  viey 
JGvant  a  eux  le  reverjiouy  et  rendant  a 
eux  certaine  rent^  tic  tiel  refervation 
eft  incident  a  lour  rcverfion  \  etpur  eeo 
que  lour  reverfim  efi  en  eommony  et  per 
Jeverall  titlety  ficome  lour  pojpffton  fuii 
devant  le  rent  et  astters  chofes  que  poient 
eftrefeveresy  etfueront  a  eux  rejirves 
fur  le  dioney  oufur  le  leafy  queuxfont 
incidents  per  le  ley  a  lour  revet RoUy  tiels 
fhofes  iffint  referves  fueromt  de  la  nature 
del  reverfion.     Et  entant  que  le  rever-^ 
Jion  eji  a  eux  en  common  per  feverall 
iitlesy  ileovient  que  lerentet  le  liver  de 
peppery  queux  potent  ejire  feversy  foyent 
a  eux  en  commoriy  et  per  feverall  titles, 

Et 


L  S  O,  if  there  bee  tw«>  tenants 
in  common  of  certaine  land  in 
fee,  and  they  ^ive  this  land  to  a  mam 
in  taile,  or  let  it  to  one  for  terme  of 
life,  rendring  to  them  yeardy  a  oer*- 
taine  rent,  and  a  pound  of  pepper,  and 
a  hawke  or  a  horfe,  and  they  bee  feifed 
of  this  fervice,  and  afterwards  the 
whole  rent  is  behind,  and  they  dif- 
traine  for  this,  and  the  tenant  maketb 
rcfcoufe.  In  this  cafe  as.  to  the  rent 
and  pound  of  pepper  they  (hall  have 
two  aififes,  and  as  to  the  hawke  or  the 
horfe  but  one  aiTife.  And  the  reafcn 
why  they  (hall  have  two  affifes  as  to 
the  rent  and  pound  of  pepper  is  this, 
infomuc^h  as  they  were  tenants  in 
common  in  f^^verall  titles,  and  when 
they  made  a  gift  in  taile  or  leaie  for 
life,  faving  to  them  the  reverfion,  and 
rendering  to  them  a  certaine  rent» 
&c.  fuch  refervation  is  incident  to 
their  reverfion ;  and  for  that  their 
reverfion  is  in  common^  and  by  (eve- 
rail  tides,  as  their  poiTeffion  was  be- 
fore the  rent  and  other  things  ^ich 
may  be  fevered,  and  were  rcicried 
unto  them  upon  the  gift,  or  upon  the 
leafc,  which  are  incidents  by  the  law 
to  their  reverfion,  fuch  things  fo  re^ 
(erved  were  of  the  future  of  die  rever- 
fion. And  in  as  much  as  the  rever- 
fion is  to  thgiH  iii  common  by  feverall 

litlcs> 


X  ^c,  added  in  lUh. 
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Et  di  ceo^  ih  awrurt  dmx  aSfiSy  et  titles,  it  bdK>vetb  that  the  rent  and 

,     chejcun  ii  tux  en  fin  aj^iferrafon  the  pound  oiF  pepper,  which  may  be 

pUmt  di  U  mfiitU  ae  U  rfnij  tt  de  U  levered)  be  to  them  in  common,  and 

m9iti0  del  hver  di  pepper.    Ates  di  by  feverall  tides.     And  of  this  they 

l*efpifvir  eu  de  chival^  que  ni  poyeni  mail  have  two  affifes,  and  each  of  them 

i/iri  fevers^  Us  avirwi  forfque  un  af^  in  his  affife  ihall  make  his  plaint  of 

fifi'i  car  home  ne  poitfaire  unpteinten  the  moitie  of  the  rent,  and  of  the 

aj^e  de  k  moitie  fun  efperver^  ne  de  le  moitve  of  the  pound  of  pepper.     But 

moitii  e^un  chivaly  ^c.     En  mefme  /<?  of  the  hawke  of  of  the  horfe,  which 

maner  ejf  d^auter  rents  et  tauter  fer^  cannot  be  fevered,  they  flial  have  but 

viees  que  tenants  en  common  ount  en  one  affife,  for  a  man  cannot  make  a 

grojje  per  divers  titles^  (ffc.  plaint  in  an  affife  of  the  moitie  of  a 
hawke,  nor  of  the  moitie  of  a  horfe,  &c.  In  the  fame  manner  it  is  of  other 
rents  and  of  other  fervices  which  tenants  in  common  have  in  grofle  by  divers 
titles,  &C. 

^    JT  ^  ^^fi  ^^fi  quant  a  fe  rent  et  liver  de  pepper,  sit  a*uerount  deux 
-*-*  ^Ji/es,  et  quamtt  a  l^ej^erver  ou  le  chi*val fbr/que  urn  affife ^ 
But  for  the  better  anderftandmg  hereof  it  is  to  bee  knowne,  that 
Fi  oy.  a.]   >f  two  tenants  in  common  bee,  and  they  grant  a  rent  of  to  (hillings  (Ante  147.  b.) 
••       ^  per  annum  out  of  their  land,  the  grantee  ftiall   have  two  rents  of  ^^o^a*^;/^!,^^ 

20   (hillings,  for  thnt  every  man's  grant   Ihall  be    taken  moil  171 /'vide Sea. 
flrongly  againfl  himfelfe,  and  therefore  they  be  feveral  grants  in  219. 
law.  (5.  Rep.  7.  b. 

But  if  they  two  make  a  gift  in  tai!c,  a  leafe  for  life,  &c,  refer-  ***<»^**-  *^>  ^  ) 
ving  twenty  (hillings  rent  to  them  and  their  heires,  trey  (hall  have  but  (5.  Rep,  1 1 1. 
one  20  thillings,  for  they  (hall  have  no  more  then  thcrafclves  referv-  Ant.  148.  b.) 
ed  :  and  the  donee  or  leifee  (hal  pay  hut  20  (billings  according  to 
th^ir  own  exprefle  refervation  :  and  albeit  the  rcfervacion  of  rents 
feverable  bee  in  joynt  words,  yet  in  refpcft  of  thefereral  reverfions 
the  law  make  thereof  a  fsverance.    Now  for  the  rent,  as  namely  20 
(hillings  or  a  pound  of  pepper  may  bee  fevered,  the  one  tenant  in 
common  may  have  an  ajlife  for  the  mcity  of  20  (hilling?,  and  the 
moitie  of  a  pound  of  pepper,  de  mediate  unius  libr*  piper  is,  but  he 
cannot  have  an  ailife  of  ten  (hillings,  or  de  dimUio  iibra;  piperis.  Vide  16.  AiTpl. 
But  for  the  hawke  or  horfe,  albeit  they  be  tenants  in  common,  they   I'    '^'  ^-  3» 
(hal  joyne  in  an  affife,  for  otherwifc  they  (hould  bee  without  re-  \2.ian^%% 
medie,  for  one  of  them  cannot  make  his  plaint  in  a(rife  of  the 
moitie  of  a  hawke,  or  of  a  horfe,  for  the  law  will  never  (ufFer  any 
[lQ'7%  b.1  wan  to  demand  any  thing:  again(t  the  order  of  nature  or  reafon, 

as  before  it  appeareth  by  X////r/0«,  Seflion   129.  Lex  enim  fpeitat  RfR»»la. 
natnra  wrdinem,    Alfo  the  law  will  never  enforce  a  man  to  demand  ^*^*  ^^'  '-^ 
that  which  he  cannot  recover,  and  a  man  cannot  recover  [/]  the  [/]  Lib.  5.  fdU 
moytie  of  a  hawke,  horfe,  or  of  any  other  entire  thing :  Lex  nemi^  ><• 
nem  ccgit  ad  *vanaf/eu  inutilia*     But  in  that  cafe  they  Ihall  joyne  in  ReguTa. 
an  affile,  and  the  reafon  is,  Ne  curia  Domini  Regis  deficeret  injuf-  (»»Cn>.  159. 
tiiid  exhihenday  or.  Lex  non  debet  dificere  conquerentibus  in  juflitid  ex-   u"u  *^7*  \^  \ 
hibcndd.     And  if  they  fiioald  not  jnyne,  they  (hould  have  damnum  \^)'^4l\\^\. 
et  injuriam,  and  yet  (hould  have  no  remcdie  (•)  by  law,  which  (x.Ro'l.  Abi. 
fhould  be  inconvenient*  but  the  law  will,  that  in  ewcry  cafe  where  107.    Noy  iS^. 
a  man  is  wronged,  and  endammagcd,  that  he  (hall  have  reihedie.  ^"^-  '37^^  ^ 
Juquid  eoncednur  ne  injuria  reinamret  itfipuviia  quod  alias  non  eonce-  *'    ^^*    ^'' 


And  '^'^' 


ar 
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[«»1  c.  H.  7.  B. 
13.  i,  I.  quire 
imp.  170. 
33.  H.  6.  II. 
6.  £'.  4.  to. 
1  ^.  E.  ).  darr. 
piefcDtiiicnt.  10. 


[m]  And  tenants  in  connmon  (hall  jope  in  a  ftian  imfuUi, 
caufe  the  prcfentation  to  the  advowfon  is  entire. 

[«}  Alio  tenants  in  commoo  of  a  ieigniory  (hall  joyne  in  a  writ 
of  right  of  warc^  and  raviflimeDt  of  ward  for  the  bodie>  becaafe 
it  is  entire. 

If  two  tenants  in  common  be  of  the  wardlhip  of  the  bodier  andi 
|nj  ^'';*4^'j>7'  one  doth  ravifli  the  ward,  and  the  one  tenant  in  common  releafea 
^'V.H*6.  Air.39.  to  the  raviilicr,  this  (hall  goe  in  benefit  of  the  other  tenant  in  com- 
iS.  E.  3  56.  mon,  and  he  (hall  recover  the  whole*  and  this  releafe  iball  not  be 
(.McMr  1S4.  any  barre  to  him.  And  ib  it  is  if  two  tenants  in  common  be  of 
f .  Roll.  Rep.  ^^  advowfon,  and  they  bring  a  euare  impedit^  and  the  one  doth  re* 
^^^''  Icafe,  yet  the  other  (hall  fue  fortn,  and  recover  the  whole  prefent- 

ment. 

Two  tenants  in  common  (hall  joyne  in  a  detinue  of  charters* 
and  if  the  one  be  nonfuit*  the  other  (hall  recover. 

It  is  faid  that  tenants  in  common  dull  joyne  in  a  WmrraniiM 
ChMTimf  but  fever  in  voucher. 

<<  Moitie  dt  chiyal^  He,**  Here  ia  implyed  or  any  other  endre 
rent  or  fcrvict* 

•«  Per  Mn/en  titlis,  ^c.**  That  is  by  leverall  titles*  and  not  by 
one  joynt  titlcr  as  hath  beene  faid. 


iS.  £.  3. 56i 


Seft,  315. 


TTE My  quar.t  alaSIions perfonah  //- 
nanls  en  common  averont  titls  ac^ 
thus  perfinals  joyntmint  en  touts  lour 
nofties^  •  Jkome  de  trejpas^  ou  f  di  of" 
feiu'i'  que  touche  lour  tcticmcnts  in  am" 
"inoMj  Jrcomi  dt  Irufer  \  lour  meajons^ 
\  de  infre'nidcr  de  lour  clofs^  de  paf- 
/vr*',  ifcgofiery  it  di fouler^  eLs  herhiSy 
de  £09tpcr  lour  boisy  **  di  pijcbcr  en 
uur  fifch:miy  tc  hujufmodi.  ft  -^^ 
en  cejt  cm  tenants  en  comiuon  avifont 
tin  a  :!im  joynt  mint  it  rccoveront  joint' 
m^ft  Uur  daimt^esy  pur  ceo  que  ta^ion 
ifl  en  le  perj'o.ialtUy  it  nemy  en  U  real^ 


ALSO,  as  to  adions  peribnals  tie* 
'^  nants  in  common  may  have  fuch 
adion  perfonals  ^jovaAj  in  all  tlieir 
names,  as  of  trefpafle,  or  of  oiiences 
which  conccrne  their  tenements  in 
common,  as  for  breaking  their  houfes, 
breaking  their  clofes,  reeding,  waft* 
ing,  and  dcfowling  their  graue,  cut- 
ting their  woods,  for  fifliing  in  their 
pifchary,  and  fuch  like.  In  this  cafe 
tenants  in  common  fhall  have  one 
adtion  joyntly,  and  (hall  recover  joint- 
ly their  damages,  becauie  the  adion 
is  in  the  perlbualty,  and  not  in  the 
realtie,  &c. 


$9.  E.  ^-  51. 

43.  E.  3.24. 
40  E.  3,  27. 
5.  H.  4.  3. 
14.  H.4.  3r. 
J.  H.  6.  5*;. 


•*      A yE R  0  NT  iieh  aSions perfinals joyntment  in  touts  lour  n'/mes^  f  I  o8 •  a«l 
"^^  C5r.'*     By  this  it  appcareth  that  tenants  in  common  (hall  I     ^    *     J 
hftve  peribnall  aflions  joynd/.      And  it  is  to  be  obferved,  that 
where  dammagcs  are  to  be  recovered  for  a  wrong  done  to  tenants 

in 


*  Jirofne—ceji  cJavGir  io  Roh, 
+  de  not  in  Koli. 

ide  ad'letl  in  i\oIi. 
^U  ngt  ill  Roh. 


%  dcs^rde  kver  in  Roh. 
*•  f/  aJdcU  in  Roh. 
f  t  '^  oot  in  Koh. 
^1  C.V.  uot  ia  Koli. 
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in  common^  or  parceners  in  a  perfonall  a£tlon,  and  one  of  them  iz.  H.  6.22. 

die,  the  furvivor  of  them  (hall  have  the  aflion ;  for  albeit  the  ^^*  ^«  6*  14- 

property  or  cftate  be  feverali  beweenc  them,  yet  (as  it  appeareth  *\^*^^i*' 

here  by  LittUtat)  the  perfonall  action  is  joynt.  *q  H?^.*27.    ' 
21.  H*  ^•%%,        37.  H.  6.  35*       at.  E.  4. 12.  -     (1.  Sid.  157.       Cro.  Ja.  231.      x.Sid.  49. 
a*RoU.  Abr.^t.    la  Rep,  134.1.) 

**  Et  buju/motli,^^     Hereby  is  implied  a  djverfity  between  A  VideScft  319, 

chattle  in  polFeflion,  and  a  perfonall  r^^/^  in  action  belonging  unto  326>  S^'* 
them.     As  if  V9/q  tenants  in  common  be  of  land,  and  one  doth  a 
trefpaflethereinjofthis  a£iion  they  are  jointenams,  and  the  furvivor 

(hall  hold  place.     So  it  is  if  two  tenants  in  common  be  of  a  man-  (2.  Cro.  19.) 

apr,  and  they  makea  bailife  thereof, and  one  of  them  dicth,  the  fur-  ^|'  ^'  ^*  '^* 

vivor  fiiall  hav«  the  adion  of  account,  for  the  action  given  unto  them  \'  £*  |'  Jj^ 

for  the.  arrerages  upon  the  account  was  joint.     So  it  is  if  two  couat  i26«  ' 

tenants  in  common  fow  their  land,  and  one  doth  cate  the  fame  45.  £.  3.  i39T4« 

with  hia  cattle,  though  they  have  the  corne  in  common,  yet  the  37*  H.  6. 31. 3S. 
adion  y 
furvivc. 
aU 
have  an  adion  joyntly,  and  the  fame  law  is  of  coparceners. 

But  if  two  tenants  in  common  be  of  goods,  as  of  an  horfe  or  of  (Poft.  200.  a« 

imy  other  goods  perfonall*  there  if  one  KyCi  his  executors  (hall  be  7*  ^^P-  H>ll** 

tenant  in  common  with  the  furvivor.  cafe fub fin.. 

10.  Rep.  1^4, 

Antw  1S5.)  38.  E.  3.  5.        17.  £.  3.  IT.       3.  H.  5.         Quire  Imp.  7 1.  14.  H. 4.  ii. 

•  H.  6.  30.     22.  H.  4. 14.     37.  H.  6.  9.  b.     10.  Eliz.  Dyer  179.    F.N^B.  35.  9.  £.  3.  36,  371 
L  Coin.SeigQior  Barkiey'i  cafe. 


t 


^  Etnemy  in  U  reahie,  Uc»^*  If  two  tenants  in  common  be  of 
an  advowfon,  and  a  ilranger  ufurpe^  fo  as  the  right  is  turned  to  an 
action,  and  they  bring  a  writ  of  ^ere  impedit  which  concemes  the 
realtie,  the  fixe  monms  pafTe,  and  the  .one  dyeth,  the  writ  ihall  not 
abate,  but  the  furvivor  Ihall  recover,  otherwife  there  fhouid  be  no 
remedie  to  redreffe  this  wrong.  And  fo  it  is  of  coparceners,  and 
this  is  one  exception  out  of  our  author's  rule.' 

[a]  But  if  three  coparceners  recover  land  and  dammages  in  an  [a]  14.  E.  |. 
affile  of  Mordancejler^  albeit  tKe  judgement  be  joynt,  that  they  ihall  Execution  75. 
recover  the  land  and  dammages,  yet  the  dammages  being  accef-  45*J-3-3'^ 
ibry,  though  they  bee  perfonall,  doe  in  judgement  of  law  depend  ^f'l^ff  ^br  86 
upon  the  freehold  being  the  principal,  which  is  feverali.     And  3'  Rep.  14.  b. 
fbottgh  the  words  of  the  judgement  be  joint,  yet  (hall  it  be  taken  Ant.  154.  b. 
for  diibibative.    And  therefore  if  two  of  them  dye,  the  entire  i-Roii-Abr. 
dammages  doe  not  furvive,  but  the  third  fliall  have  execution  ac*        *^ 
cording  to  her  portion;  and  .this  is  another  exception  out  of  our 
author  s  rnle.     fiut  if  all  three  had  fued  execution  by  force  of  an 
EUgit^  and  two  of  them  had  dyed,'the  third  Ihould  have  had  th^ 
whole  by  furvivor,  till  the  whole  damages  be  paid. 

Jf  the  aunt  and  niece  join  in  an  a^ion  of  wafle,  for  wafte  done  45.  E.  3.  3.  b. 
in  the  Hfe  of  the  other  filler,  the  aunt  ihall  recover  the  dammages  4^-  ^«  3*  H- 
onely,  becaufe  the  fame  belongs  not  by  law  to  the  neice.    And  "'h*6*'*'i^ 
(ome  hold  the  dammages  in  thai  cafe  to  be  the  principall.  Jf  *  £  *  ,1  ^^^^ 

115.    2.  Cr9. 29.      Ant.  53.  b. 


s<ua. 
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i.S'iA.49.) 


SeA.  316. 


JTEM^  Ji  diux  timmts  in  comrnon 
fwni  urn  baft  di  bur  temmmis  a  un 
Mtir  fur  Urm$  in  ant^  r$ndmd  m  tux 
arUim  rent  ammalment  iuramt  h 
Urmii  fi  ^  rent  fiit  adirgr$^  &r.  bs 
imantt  in  amnun  avinnt  un  aQiin  di 
Mi  invirs  U  l^a^  it  mmj  dhirt 
uSiiinty  pur  €i$  fUi  taStion  iftiu*  Ui 
firjinaltf* 


A  L  8  O,  if  two  temnts  in  common  ^  ^  . 
make  a  kafe  of  their  tenements  \}9^*  ^j 
to  another  for  terme  of  yeaies,  ren- 
dring  to  diem  a  certaine  irent  yeardy 
during  the  tennCi  if  the  rent  bee  be- 
hind, &c.  the  tenants  in  common  fluA 
have  an  a&ion  of  debt  apinft  the  lef«  I 

kt^  and  not  divers  actions,,  for  that 
the  aAionb  in  the  perfbnakj. 


This  spon  that  which  haih  bees  £ud  is 


StGt.  -f-  317. 

^f^S  in  awfwrj  pur  U  dit  rent     RUT  in  an  avowry  for  the  fiiTi) 
ill  civiint  fivery  car  ca  eft  in  rent  they  ought  to  fever,  for  this 

U  nahiiy  ami  b  affife  ift  fufra.  is  in  the  real^,  as  the  ai&fe  is  above. 

yid.9. 3- 36, 37*       Thii  being  an  addition  to  LittUun^  albeit  it  be  confcHiant  to  law 

'J' S?"*::.^*'.*'   y«t  I  omit  iu 

nior  Barkle}*a      ' 
cafe. 


Scd.  318, 


(Sttt  3t.  H.  t. 
Ant.  1 67*  a. 

J  TE  A/,  tenantt  in  ammcn  poytnt 
hien  fain  partition  inUr  iux  s*ilt 
voibnty  anunt  qui  Us  %  ntfirront  cim* 
pilUi  difnre  partition  pir  la  liy  \  nut 
s*ib  fmt  enter  iUx  partition  per  bur 
agreemint  it  mmfent^  itel  partition  eft 
mffeis  koniy  ami  ift  ad^udgi  in  It  livtr 
iajjifii  ||. 


ALSO,  tenants  in  common  may 
^^  well  make  partiiiOn  between 
them  if  they  will,  but  they  (hall  not 
be  compelled  to  make  partition  by 
the  law ;  but  if  they  make  partition 
betweene  tbemfelves  bv  their  agree* 
ment  and  confent,  fucd  partition  is 
rood  enough,  as  is  adjudged  in  the 
booke  of  amfes. 


*Vi<i.8ea.s59. 

AfO.  247.  %^ 

19*  AfT.  p.  I. 
30.  AST.  p.  <• 
47.  X,  3.  a». 


Of  this  fufficient  hath  beene  faid  in  *  the  Chapter  of  Parcenen 
and  JoyncenAnts. 

*•  En  b  iiver  d*ajff!/ii.**    This  booke  is  of  ^reat  .anthoride  in 
law,  and  is  fo  cillled  becanfe  it  principally  containeth  the  proceed* 
ings  upon  writs  of  afTiCe  of  movel  itifeijin^  which  in  thofe  dayes  was 
feftiaum  etfrequtm  remedimm. 


•  la  not  in  L.  and  M.  nor  RoIj. 

f  No  part  at'  ihU  Suition  in  L.  and  M. 


{  t/e  not  in  Rbh.  but  in  L.  and  M. 

y  &c.  aJUcd  in  L.  and  M.  and  Roh. 


Sea. 


Of  Tenants  in  Common.      Se£l«  319,  320. 


Sed.  3 1 9, 


Jl^E  Aty  Ji  eomi  y  fmt  Unants  en 
common  de  Urns  et  tenonuntSj  i^c. 


rm%mntdiu  tn  mifme  k  mamerf 
d$  cbatteU  reals  et  perfonals. 
Siconu  ••  leqff  foii  fait  i»  certaine 
UrrH  a  deux  tomes  pur  terme  de  20 

\Q^  a.]   ^h  ^  9^^  '^  fi^  ^  ^*»  f^IPff^i  ^«w 
de  lis  lejfees  grant  ceo  que  a  luy  t^ert 

darant  le  terme  a  un  auter^  denque 

mefme  eeluy  a  que  le  grant  tft  fait  et 

r outer  tiendroni  et  occupieront  en  com^ 


mosK 


A  LSO,  as  there  bee  tenanti  in 
common  of  lands  and  tenements^ 
&c«  as  albrefiud,  in  the  fiune  manaer 
there  be  of  chattdls  reals  and  periba* 
ak. '  As  if  a  kafe  bee  made  of  oer« 
taine  lands  to  two  men  for  terme  of 
20  ycares,  and  when  thev  be  of  this 
podefled,  the  <me  of  the  leflees  grant 
that  which  to  him  belongeth  to  an« 
other  during  the  termei  dien  hee  to 
whom  the  grant  is  made  and  theothec 
ihall  hold  and  occupie  in  common* 


«  ynf  RANT  ceo  que  a  iuy  affiert.*^    The  fame  law  it  is  if  the  Vid,  Sea,  31$, 
^  one  Icflce  in  this  cafe  make  a  Icafc  Ibr  part  of  the  terme»  the  (^'°'  ^'"'  3V 
fecon4  leiTee  and  the  other  arc  tenants  in  common*  as  bath  been       ^  '^^*  ^* 
faid  in  the  Chapter  of  Joyncenants.    The  {^c*)  in  this  Section, 
implyech  other  hereditaments  whereof  qien  may  be  tenants  incom- 
iaon»  whereof  fufficient  hath  beene  faid  before. 


Seft*  320- 


JTEM^fi  deux  *  ont  \  joyntment 
le  garde  de  corps  ct  de  terre  d'un 
enfant  de'ins  age^  et  fun  de  eux  granta 
a  un  auter  ceo  que  a  luy  affiert  de 
mejme  le  garde^  donque  le  grantee^  et 
tauter  que  ne  granta  pas^  averoiit  et 
iieadrsat  ceo  en  common^  dsfr. 


ALSO,  if  two  have  joyntly  tl|e 
•^^  wardJbip  of  the  body  and  iai J 
of  an  infant  within  age,  and  the  one 
of  them  grant  to  another  that  which 
to  himfelfe  belongeth  of  the  fame 
ward,  then  the  grantee,  and  the  other 
which  did  not  grant,  ihall  have  ani 
l^>Id  this  in  common,  &c« 


rjEREB  Y  it  appeareth,  that  there  may  bee  tenants  in  common  i6, E.  3. tit. Ai4, 

*-*  as  well  of  chattels  real!  entire,  as  wardlbip  of  th«5.  body.  Ice. 

as  of  chattels  perfonal,  as  a  hawke  cr  a  horfe.     If  two  tenants  in 

common  be  of  a  feigniory,  and  a  ward  fall,  they  are  tenants  in 

common  of  the  wardThip  afwel  of  the  body  as  land.     And  fo  it  is 

if  the  land  it  felfe  escheat  to  them,  they  Ihall  be  tenants  in  common 

thereof,  and  fo  it  is  of  parceners. 

*«  Ea  commoot  tff."     Here  (^V.)  impfyeth  any  other  entire  Vid.  d«vtnt, 
chattelL  Sea.  313. 

[199.8.] 
%  poffeJjIiOHs  et  prtfprieicrs  :3^i^A\n\„zvd         ^  joyntenants  added  in  L.  and  M.  aud 
M.  :»i)cl  kob.  Roh. 

*^Ji  addtd  in  X«  and  M.  tuid  Soh.  f  joyntment  r.ot  in  L.  an  I M:  nor  Roh. 


Sea. 
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Scft.  32I, 


r  Nmffme  U  mamr  eft  it  cljttteux  pet'- 
'^^  fo^ais*  Siconu  dti'X  §nt  %  joynt^ 
ment  per  dwe  §u  fer  acbatt  um  cbival 
$m  hoefi^  tsTr.  tt  Pun' grant  ceo  ^ve  a 
luy  nj^0i  I  di  mtfmf  It  chival  §u  hoefg 
m  um  amter^  doHque$  U  grantety  et  tau^ 
Ur  qu0  m  grants  paSy  avironi  tt  poffi* 
JerMt  titb  cbaUux  ptrfonals  en  ctm^ 
mw  ^*  Et  en  tiels  cafet^  eu  divers 
perfins  tnt  cbatemx  reals  eu  perjineis  en 
trnmnon  f  >  et  per  divers  titles/fiPun  di 
eux  mwmjU  i^s  auters  que  Jurvefquont 
wfavera  cee  per  le  furvivery  mes  Us 
exeeutors  celuy  que  wjeruji  tiendrwt  et 
Kcupiercnt  ceo  $V(Jque  eux  que  furvrf* 
qmonty  ficome  lour  tejfator  fiji  tii  dev^it 
in  fit  vie^  i^c.  pur  ceo  que  lour  titles 
e$  areits  en  ao  fuirast  ftvefahy  &r« 


I 


N  the  fame  manner  it  is  of  cbattefs 
perfonaU*  As  if  two  have  joynil3r 
by  gift  or  by  buying  a  horfe  or  an 
oxe,  &c.  and  the  one  grant  that  to 
him  belongs  of  the  (ame  horfe  or  oxe 
to  another,  the  grantee^  and  the  other 
which  did  not  grant,  ihall  have  and 
poflefie  fuch  chattels  perfonals  in  com* 
mon.  And  in  fuch  cafes,  where  divers, 
perfons  have  chattels  real  or  peribnall 
in  common,  and  by  divers  titles,  if 
the  one  of  them  dieth,  die  others 
which,  furvive  (hal  not  have  this  as  « 

furvivor,  but  the  executors  of  him  |]l99*  ^ 
which  dieth  (ball  hold  and  occupie 
this  with  them  which  furvive,  as  their  , 
teftator  did  or  ought  to  have  done  in 
his  life  time,  &c.  becaufe  that  their 
titles  and  rights  in  this  were  feverall^ 
&c. 


This  is  evident  enough^  and  hereof  fufficient  hath  beene  foid 
before. 


Sedl.  322. 


JTMMy  en  k  cafe  avantdltj  ficome 
deux  oftt  e/late  en  common  pur  terme 
dansy  i^c*  Pun  occupie  teuty  et  mijl 
Pauter  hors  de  pojfejjien  et  occtipatie^y 
&Cn  do}jques  celuy  que  efi  mife  hors  de 
occupation  avera  envers  Pauter  briefe 
de  eJ€<5lione  firmae  de  la  moitie^  t^c. 


A  LSO,  in  the  cafe  aforcfayd,  as  if 
two  have  an  eflate  in  common 
for  terme  of  yearcs,  ^-c.  the  one  oc- 
cupy all,  and  put  the  other  out  of 
pofleflion  and  occupation,  hee  which 
is  put  out  of  occupation  (hall  have 
againft  the  other  a  writ  of  ejeSliont 
firnite  of  the  moitie,  &c. 


Seft. 

^  N  mefme  le  maner  ejl  lou  deux 

tcigyiont  le  gard  des  terres  ou  tene^ 

vunts  durant  le  nonage  d*un  enfant^  Ji 

Pun 

tJ^f't'i^t'-^JHMt^Mei  m  L.  znA  M.  imi 

Koh. 

I  ^  mefi^  tt  ckivetlsu  hetfe  not  in  L,  ajid 


323- 

TN  the  fame  manner  it  is  where  two 
hold  the  wardship  of  lands  or  te- 
nements during  the  nonage  of  an  cn» 

tant, 

M.  nor  Rdh.       -• 

§  ^c.  .uTdrd  in  L.  tn^  ^.  and  Roh. 
f  &«:.  jiid;:d  in  L.  «^d  M  and  Huh. 


Lib,  3. 


Of  Tenants  in  Common. 


Sedl.  32.3* 


Pun  mfta  Tauitr  de  Jhn  poffijfion^  il 
que  ejl  oufte  avera  hrtefe  de  ejeStment 
de  gard  de  U  motile^  &f .  fur  ceo  que 
ceux  chofes  fm  chateaux  realx-^  et  poy^ 
ent  (fire  apportimsjet  fevers^  l^c*  Mes 
nul  *  a£iion  de  trejpas^  c^ejiafcavoiry 
Qi^iare  claufum  fuum  fregit,  et  her- 


font,  if  the  one  ouft  the  oth^r  of  his 
pofleffion,  he  which  is  oufted  {hal 
have  a  writ  of  ejeSfment  de  gard  of  the 
moitie,  &c.  becaufe  that  thefe  things 
are  chattels  reals,  and  may  be  appor- 
tioned and  fevered,  &c.  but  no  adion 
of  trefpaiTe  (videlicet)  ^4are  claufum 


bam  fuam,  &c.  conculcavic  et  con-    fuum  fregit^  et  herbam  fuam^  ^c,  con- 
.fumpfit,  &c.  et  hujufmodi  a<!i^lones,     culcavit^  et  co*fumpfit^  i5tc.  et  bujufmo^ 


&c.  Pun  ne  poet  aver  envers  rauter^ 

put  ceo  que  0ktfctm  de  eux  poet  entrer 

tt  occupier  en  common^  ifc,  per  my  et 

J>er  touty  les  terras  et  tenements  §  queux 

lis  teignont  en  common.     Mes  ft  deux 

font  poffeffes  de   chattels  perfonalx  en 

common  per  divers   titleSy  ficome  d^un 

chivaiy  ou  boefy  ou  vachcy  ^c,  fi  tun 

prent  ceo  tcut  a  luy  iors  de  poffeffion 

d^ outer y  tauter  iCad  nul  auter  nmedte 

mes  de  prender  ceo  de  luy  que  ad  fait 

luy  le  tort  pur  occupier  en  commotty  i^c. 

quant  f  'V  pf3et  veier  fon  tempsy  ^r. 

.  £n  mefme  U  manner  (/i  de  chattels 


di  a^ionesy  ^f.  the  one  cannot  have 
againft  the  other,  for  that  each  of 
them  may  enter  and  occupie  in  com- 
mon, &c.  per  my  et  per  tofity  the  lands 
and  tenements  which  they  hold  in 
common.  But  if  two  be  poflefled  of 
chattells  perfonalls  in  common  by  di- 
vers titles,  as  of  a  horfe,  an  oxe,  or  a 
cowe,  &c.  if  the  one  take  the  whole 
to  himfelfe  out  of  the  pofTeifion  of  the 
other,  the  other  hath  no  other  reme- 
die  but  to  take  this  from  him  who 
hath  done  to  him  the  wrong  to  occu« 
pie  in  common,  &c.  when  he  can  fee 


rcalx  que  ne  poyent  ejire  feversy  fi^ome '   his  time,  &c.     In  the  fame  manner  it 


en  k  cafe  avantdity  que  deux  font  pof- 
feffe  d^un  gard  de  corps  d^un  enfant 
deins  agey  ft  tun  prent  t enfant  hors  de 
poffejfion  d' outer,  tauter  naiafun  re^ 
medie  per  cfcun  aSiion  per  la  ley,  mes 
de  prendre  t enfant  hors  de  le  poffeffion 
d^ outer  quaunt  il  veitfon  temps  J. 


is  of  chattels  realls,  which  cannot  be 
fevered,  as  in  the  cafe  aforefaid,  where 
two  be  poflelfed  of  the  wardfhip  of  the 
bodie  of  an  infant  within  age,  if  tlie 
one  taketh  the  infant  out.  of  the  pof- 
feflion  of  the  other,  the  other  hath  no 
remcdie  by  an  a6iion  by  the  law,  but  to 
take  the  infant  out  of  the  pofiei&on  of 
the  other  when  he  fees  his  time. 


•<    P  V'R  terme  de  ans,  tfr."     For  one  yearc,  half  a  yearc,  &c      (Sid.  49.) 


tt 


Uun  occupie  tout  et  mift  Vattter  hors  de  p^ffejjiw.^^    Thefe  are  (Hob.  120. 
words  materially  added,  for  albeit  one  tenant  in  common  take  the  Plo.  147. 
whole  profits,  the  other  hath  no  remedie  by  law  againft  him,  for  ^*'<i«  33* 
the  taking  of  the  whole  profits  is  no  cjcdtment:   (i)»But  if  he  ^1«>«  123- 37SO 
drive  out  of  the  land  any  of  the  caiicll  of  the  other  tenant  in  com- 
mon, or  not  fufFer  him  to  enter  or  occupy  the  land,  this  is  an 
ejectment   or  expulfion,  whereupon  he   may  have  ejeSilone  firmtet  (».  Roll.  Abr. 
>or  the  one  moiiie,  and  recover  damages  for  the  entrie,  but  not  741,  Noy.  14.) 
for  the  meane  profits.  (^'o.  Jac.  6x1.) 

"  EJeftione  firma;  de  la  moiiy,  ^c, "    Here  by  this  and  the  other  (».  Rcj,.  68. 
(^V.)  in  thefe  two  Seftions,  are  to  be  underftood  divers  diverfiiijs  F.  N.  B.X97.) 

between 


*  tiel  added  in  L.  and  M.  and  Roh. 
§  &c,  added  in  L.  and  M.  and  Koh. 
t  //  not  in  L.  and  M.  nor  Koh, 
Vol.  I. 


X  ^c,  added  in  L.  and  M,  but  not  in  Roh, 
(x)  [See  Note  83.J 

O  o 


•  3*     ^^P*  4*     ^^  Tenants  in  Common.      ScSt.  323. 

between  aAiont  which  concerne  right  and  intercfly  (as  of  $ji3ion€ 
firwui^  tjtSmeut  U  gari^  qnmrt  ejecit  infra  fermimm  of  a  chatcell  real 
upon  an  expulfion  or  eje£imeni)  and  aAion^  concernio?  the  bare 
ai.  K«  4.  ti*ai«  taking  of  the  profits  rifing  off  the  land  or  doing  of  tre^afle  upon 
4S«  £•  3-  *4*  ^^  \*nit  as  here  by  the  examples  doe  appeare,  for  the  n^ht  is 
45.  E.  1. 13.  fevera!l»  and  the  taking  of  the  profits  in  commOn.  The  fecond  di-  JTZOO. 
9ft.  H.  0. 50.  58-  verfity  is  bctweenc  chattells  reals  that  are  apportionable  or  fcver^ 
'  'h  6'(*7.  ^^'^'  **  leaies  for  yeares,  wardflitp  of  lands,  intereft  of  tenements 
^a!  H.  6. 16.  by  fl^'ft  ftatnte  merchant,  ftaple,  &c.  of  lands  and  tenements,  and 
•.*£.  4.  at.  chattels  reals  entire,  as  wardihip  of  the  body,  a  villeine  for  yeares, 
lA.  E.  4*  1.  &c  for  if  one  tenant  in  common  uke  away  the  ward,  or  the-  viU 
'  H  t  ^^  ^^^^»  ^-  tlko  other  hath  no  remedie  by  action,  hpt  he  may  take 
siiE  ).'«•'  ^^^"^  againe.  Another  diveriitie  is  betweene  chattells  realls  and 
si!  Alt.  is/  chattells  perfonalb,  for  if  one  tenant  in  common  take  all  the  chat- 
47*  %.  %.  %%-  b.  tells  perfonalls.  the  other  hath  no  remedy  by  action,  bnt  he^m^^y 
sa  H.7.  i6.  take  them  againe ;  and  herein  the  like  law  is  concemit>g  chattells 
'•**•*•  '^Jl**  realls  entire,  and  chattells  perfonall  for  this  purpofe.  But  of  chat- 
count  12ft.  ^*'*  entire,  as  of  a  (beep,  horfe,  or  any  other  entire  chattell,  real! 

(Ant.  19S.  a.)      or  pergonal),  no  forvivor  (hall  be  betweene  them  that  hold  them  in 
10.  H.  4  common:  and  tenants  in  common  ihaH  not  joyne  in  an  ejeBUme 

Trejpij  i7*-       frmst^  nor  in  a  writ  of  ejiamem  it  gard^  or  a  qumre  ejieit  infra  ler^ 
(Sir  Thol  ft  ay.    "''''*"^*  ^^*  ^ot  that  thele  actions  concerne  the  right  of  lands  which 
15.    kUw»9.)  are  feverall. 
ai.  B.  4*  11,  ift«      (Ant.  Sec.  31 1.  ft  foU  197.  b.) 

13.  E.  3.  If  two  tenants  in  connnon  be  of  a  manner,  to  the  which  watfe 

*"*R  V\h       ^^^  ^^^^  ^^^^  belong,  a  ftray  doth  happen,  they  are  tenants  in 
t66.)  '       common  of  the  fame,  and  if  the  one  doth  lake  the  ftray,  the  other 

hath  no  remedie  by  a^ion,  but  to  take  him  againe.     Cut  if  by 
prefer  iption  the  one  is  to  have  the  fir  ft  bcaft  happening  as  a  ilray, 
and  ihc  other  the  fecond,  there  an  afiion  lieth  if  the  one  take  tliat 
which  pertaines  to  the  other. 
47.  £.  3.  ftft.h*       ^^  ^^^  tenants  in  co;nmon  be  of  a  dove-houfe,  and  the  one  d^- 

ftroy  the  old  doves,  whereby  the  flight  is  wholly  loft,  the  other  te- 

tan  I  in  common  (hall  liave  an  adiion  of  trefpafle,  fuare  *vi  tt  armis 

columkare  It  pt /regit  tt  ductntas  colunhas  pretij  40.  i.  iuttrftcit,  fer 

quod  njolatum  cilumtaris  fui  tttaUttr  amifit :  for  the  whole  flight  is 

fieftroyed,  and  therefore  bee  cannot  in  barre  plead  tenancie  in 

4.  C  a.  Trefpu  common.     And  To  it  is  if  two  tenants  in  common  bee  of  a  parke, 

*33r  '  and  one  deftroyeth  all  the  deere,  an  a^on  of  trefpa/Te  lieth.  [20Q« 

\c]  I.  H.  5.1.  [<^]   If  two  tenants  in  common  be  of  land,  and  of  mete  fion^s, 

1.  H.  5*  3«         pro  mttit  tt  hundts^  and  the  one  take  them  up  and  carrie  them 

away,  the  other  [hail  have  an  a£lion  of  trefpafle  quart  ^i  ft  a*  mis 
againli  l)im,  in  like  manner  as  he  (hall  have  for  the  deftrudion  of 
fioves, 
[^]  '3-?-  3*  i^]  I^two  tenants  in  common  be  of  a  folding,  and  the  one  of 

Trefpas  sift.       ^em  dillurhe  the  other  to  ercdt  hurdles,  he  ftiall  have  anadion  of 
19.  R.  a.  pr.       trefpaife  quart  yi  tt  armis  for  this  difturbance. 
?>e*fpasii»*  ^'       W  If  two  feverall  owners  of  houfes  have  a  river  in  common 
Vi.  iS.  H.  6.  5.  betweene  them,  if  pne  of  them  corrupt  the  river,  the  other  (hall 
[e]  13.  H.7. 26.  have  an  afUon  upon  his  cafe. 

f  ^]r.N.B«ift7.       [/]  If  two  tenants  in  common,  or  jointenants,  be  of  an  houfe 
Reg.  163  or  null,  and  ic  fall  in  decay,  and  the  one  is  willing  to  repaire  the 

('AoL  54.  b.)      fjinie,  and  the  ether  will  not,  he  that  is  willing  (hall  have  a  writ  dt 

rcp4irct.ontfacitfid&\  and  the  writ  faith,  ad  rrfaratiottem  tt  Jufitnta^ 
iio/ttm  tju/dttn  don^ui  itneantur ;  whereby  it  appeareth,  tlutt  owners 

"arc 


Lib.  3.  Of  Tenants  in  CommtMi.  Scft,  324* 

are  in  that  cafe  boand  fro  bono  puhlico  to  mainetune  houfes  and 
mills  which  are  for  habiution  and  ufe  of  men. 

If  one  j<Mntenant  or  tenant  in  common  of  land  maketh  his  com-  17*  ^*  *•  ^ 
panion  his  baylife  of  his  part,  he  (hall  have  an  a£lion  of  account  ^^^^^  **" 
againft  him>  as  hath  bin  faid.     But  although  one  tenant  in  common  ^Ju„t  j|- 
or  jointenant  without  being  made  baylife  take  the  whole  profits,  ^3.  £.  j. 
no  adlion  of  account  lieth  againll  him ;  for  in  an  action  of  ac-  Accoant  117. 
count  he  muft  charge  him  either  as  a  guardian,  baylife,  or  rcr  45£*3-><^* 
cciver,  as  hath  beene  faid  before,  which  he  cannot  doe  in  this  cafe,  *Z'  ^  J|***  ■" 
unlefle  his  companion  conftitute  him  his  bailife.     And  therefore  l^^  £.  3.  6o» 
all  thofe  bookes  which  a^rme  that  an  a£iion  of  account  lieth  by  ^''^^  3. 27. 
one  tenant  in  common,  or  jointenant,  againd  another,  muft  be  in-  39*  C«     27.  Sz* 
tended  when  the  one  maketh  the  other  his  bailife,  for  otherwife  ^-  ^^'  "*•*• 
never  his  baylife  to  render  an  account  is  a  good  plea,  I?kf!La«.  ' 

If  there  be  two  tenanu  in  common  of  a  wood,  turharie,  ptf-  (Aat.  171!  a. 
'charie,  or  the  like,  and  one  of  them  doth  waft  againil  the  will  of  F.N.B.xiS. 
Jais  companion,  his  companion  (hall  have  an  adion  of  wall,  and  he  i.Roll.Abr.118. 
•  that  did  the  waft  before  judgement,  hath  election  either  to  lake  his  ^'°^*  3^9' ^ 
part  in  certaintie  by  the  fherife  and  the  oath  of  men,  5:,c.  or  that      *  ^*  ^'  *^' 
lie  grant,  that  from  thenceforth  he  (hal  not  do  waft  but  according 
to  ms  portion,  &c.  and  if  he  make  choice  of  a  certain  place,  then 
the  place  wafted  ftiall  be  affigned  to  him.  [e]  But  this  extends  not  [f]27.H.S«x3. 
to  coparceners,  becaufe  they  were  compellable  to  make  partition  by  »i.  E.  3. 99. 
the  common  law  :  and  this,  as  it  is  faid,  doth  extend  as  well  to  te-  *^'^'  ^^^ 
nants  in  common  and  j6yn tenants  for  life,  as  to  aa  eftate  of  inhe-  ^\  ]^^g^  ^^^  J^*" 
ritance.     But  if  one  tenant  in  common,  or  joyntenant  of  a  dove-  f.  N.  b!  49.  i.' 
houfe  deftroy  the  whole  flight  of  doves,  no  adion  of  waft  doth  lie  in  ^      ^ 
that  cafe  upon  the  faid  ftatute,  •  as  fome  doe  hold.  -^^^  *  ^  *** 

If  lands  be  given  to  two,  and  to  the  heires  of  one  of  them,  and 
the  tenant  for  life  doth  waft,  he  that  hath  the  inheritance  fliall  have  '^*  ^*  ^  3^^ 
no  action  qf  wa^  by  the  ftatute  of  Gtcucefier^  but  upon  the  ftatute  ^i!  £.'3. 47.' 
of  W*  2.  he  ftiall  have  an  aftion  of  waft.     And  it  is  to  be  knowne,   17.  £.'  3!  47' 
that  one  tenant  in  common  may  infeoffe  his  companion,  but  not  18.  £.4.27. 
rel^afe,  becayfe  the  freehold  is  feveralL    Jointenants  may  releafe,  ?^*f*|^*^ 
but  not  infec^Fe,  becaufe  the  freehold  is  joynt;  but  coparceners  ,**,iJep^^ 
may  both  infeoffe  and  releafe,  becaufe  their  feifin  tp  fome  intents  Ant.  53!  b?* 
is  joynt,  and  to  fome  feverall  (i).  F.  N.  B.  59.4. 

^  ItolL  Abr.  86. 403.    Ant  186.  b.    Poft.  335.  a.) 


Scift,  3?4, 

JTEM^  quant  un  home  ♦  voiU  mon^  A  ^  ^  ^»  '^hisa  a  man  will  flicw  a 

Jlrer  un  feoffimetii  fait  a  hty^  ou  un  feofFement  made  to  him,  or  a 

done  in  le  taiU^  ou  un  Uafi  pur  ierme  gift  in  tailc,  or  a  leafe  for  life  of  any 

de  v'ti  d^afcun  terns  ou  tenements^  la  il  lands  or  tenements,  thcr  he  flial  fay, 

dirroy  per  force  de  quel  feoffement^  done^  by  force  of -which  feofiement,  gift,  or 

ou  leasj  ilfuit  feifie^  i^c.  mes  lou  un  leafe,  he  was  feifed,  &c.  but  where  one 

voile  pleade  un  leas  ou  grant  fait  a  luy  will  plead  a  leafe  or  gra^t  m^e  to 

df  him 

(1)  £See  Note  83  f.l  •  ni  pkJai^  «ldc4  in  U  and  M.  and 

Roh. 


•■•-^f". 


h  • 


TTl 
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Jf  chattel  real  $m  terfonaly  la  il  dirroy 
perforce  de  quel  ilfiiit  p^Jfeffiy  tf r, 

Pluis  ferra  flit  de  tftifints  en  cmmon 
in  It  Chapter  de  Releafei  f  ct  Tenant 
/#r  Elegit. 


(Plowd.  Com. 

503-  «• 
roft.  303.  •• 

Plow.  149.  b. 

fo^.  3io.b. 

Noys6.) 


him  of  a  chatell  real  or  perfonal,  thcr 
he  flial  fay,  by  force  of  which  he  was 
poflefled,  &c. 

More  fhall  be  (aid  of  tenants  in 
common  in  the  Chapters  of  Releafes 
and  Tenant  by  Elegit. 

•*  jLfuitftifie,  Wr."  Seijin  is  a  word  of  art,  and  in  pleading  is 
^  onely  applied  to  a  freehold  at  lea  ft,  as  pp£fjfe  for  dlflinflion  Uke 
is  to  a  chattel]  reall  or  pcrfonall.  As  if  B.  plead  a  feo/Fement  in 
fee,  he  ccncludeth,  lirtuit  cujus  pr<Tdi£l^  E,/uit  /djitusf  cff.  But 
if  he  plead  a  leafe  for  yea  res,  he  pleadeth,  njirtutt  cuj^s  pr^dtdns 
B.  intra*viti  et  fult  inde  pcjfejfionatiu ;  and  (b  of  chatCcUs  perfdnalls, 
n/irtttte  cujusfiiit  inde  frjf'jjlonatus^ 

And  this  holdcth  not  only  in  cafe  of  lands  or  tenements  which 
He  in  liverie,  but  alfo  of  rents,  advowfons,  commons,  &c  and  other 
things  that  lie  in  grant,  whereof  a  man  hath  ane/Ute  for  life  or 
mheritance. 

Alfo  when  a  man  pleads  a  Icafc  for  life,  or  any  higher  eftate 
which  pafTcth  by  liverie,  he  is  not  to  plead  any  entrie,  tor  he  is  la 
aflnall  fclfm  by  the  liverie  it  felfe.  Otherwifc  it  is  of  a  leafe  for 
yearcs,  becaufe  there  he  is  not  af^ually  poireiTcd  aniill  an  entrie* 

f  et  confirmaems  added  in  I^  and  M.  and  Roh. 
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